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PREFACE  TO  THE  FIFTH  EDITION. 


Thb  preface  to  the  third  edition  refers  to  certain  features  of 
corporation  law  which  are  still  of  present  interest.  Besides 
these,  the  matter  of  '  trusts  and  monopolies '  has  been  for  some 
years  of  great  importance.  Its  latest  phase  is  the  *  Securities 
Company/  which  is  briefly  discussed  in  §  3()9d  of  this  edition. 
The  decisions  of  the  higher  courts  regarding  the  legalit}^  of 
this  plan  are  awaited  with  interest.  It  may  be  remarked  in 
passing  that  the  term  '  trust-fund,'  as  applied  to  the  capital  of 
a  corporation,  is  falling  into  disfavor. 

Mr.  J.  Alfred  Kay,  the  sole  surviving  member  of  the  publish- 
ing firm  of  Kay  &  Brother,  died  in  January.  I  take  this  op- 
portunity to  record  my  esteem  for  that  high-minded  gentleman. 
Mr.  Kay  published  the  previous  four  editions  of  this  book.  It 
has  now  been  transferred  to  The  Banks  Law  Publishing 
Company,  who  have  spared  neither  pains  nor  money  in  the 
preparation  of  this  edition.  On  my  part  the  work  has  been 
done  with  Care.  Some  eight  hundred  selected  cases  of  the  last 
four  years  upon  corporation  law  have  been  inserted.  The  book 
has  been  thoroughly  examined,  and  has  been  revised  wherever 
recent  adjudications  have  suggested  some  modification  of  state- 
ment. 

My  sincere  thanks  are  due  to  Professor  Robert  D.  Petty,  of 
the  New  York  Law  School,  for  many  valuable  suggestions, 
which  I  have  utilized  in  this  edition ;  and  to  my  brother  Howard 
Taylor  for  writing  an  appendix  on  the  present  methods  of 
forming  corporations. 

H.  O.  Taylob. 

^Mw  YoRKf  September,  1902. 
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PREFACE  TO  THE  THIRD  EDITION. 


It  is  generally  recognized  that,  while  legislatures  may 
endeavor  to  direct,  courts  should  follow  the  business  habits  of 
the  people,  and,  without  thwarting  what  custom  has  found 
convenient,  render  decisions  in  accordance  with  scientifically 
adjusted  principles  of  justice.  Even  then  the  law  must  be 
somewhat  behind  the  practice  of  the  business  community ;  for 
questions  cannot  be  litigated  until  the  transactions  giving  rise 
to  them  have  been  engaged  in,  and  although  business  men 
seek  to  act  with  reference  to  the  law,  occasions  for  novel 
methods  of  business  continually  arise,  and  novel  questions 
come  before  the  courts.  It  is  clear,  moreover,  that  though  a 
court  bring  the  decision  of  the  novel  point  within  recognized 
legal  principles,  some  extension  or  modification  of  the  law  has 
occurred.  And  thus  courts  continually  change  the  law  by  en- 
deavoring to  keep  it  abreast  of  the  people's  life. 

In  deciding  a  case,  judges  apply  the  rules  which  best  fit 
the  facts.  These  rules  will  usually  depend  on  broader  legal 
principles  lying  back  of  them,  one  stage  further  from  direct 
application  to  the  case.  Consequently,  novel  facts  tend  to 
modify  the  rules  directly  applied  to  them,  and  have  less  effect 
on  legal  principles  in  the  background ;  and  it  may  be  that 
through  application  to  novel  instances  of  fact,  the  more  special 
rules  of  law  will  become  so  modified  as  no  longer  to  accord 
with  the  broader  principle  from  which  they  were  originally 
deduced.  And  when  special  rules  cease  to  accord  with  the 
general  rule  once  back  of  them,  —  if  no  further  convenient 
rules  can  be  drawn  from  the  general  rule, — it  drops  from  the 
body  of  the  law,  to  which  it  is  no  longer  organic,  unless  it 
chance  to  be  expressed  in  some  apt  phrase.  Thus  it  is  at 
present  with  the  rule  or  fiction  that  a  corporation  is  a  legal 
person:  it  still  represents  a  convenient  phrase,  nay,  a  con- 
venient point  of  view ;  but  it  is  dead  as  a  principle  because 
legal  propositions  are  no  longer  deduced  from  it,  nor  is  it  in 
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logical  connection  with  the  great  mass  of  legal  rules  which 
have  been  called  forth  by  controversies  relating  to  railroad  and 
other  business  corporations.^ 

However,  though  it  is  proper  for  the  law  to  follow  closely, 
and  so  to  conform  itself  as  to  facilitate  the  transaction  of  busi- 
ness, there  are  further  considerations.  The  law  takes  cogni- 
zance of  public  policy,  it  refuses  to  sanction  acts  contra  bonos 
mares  ;  for  example,  dishonest  modes  of  business.  The  law  has 
heretofore  regarded  the  amount  of  stock  named  in  the  charter 
or  articles  of  incorporation  as  a  representation  of  the  amount 
of  its  capital,  and  the  further  representation  which  is  made  when 
stock  is  increased  is  of  the  same  character.  Heretofore  courts 
have  refused  to  recognize  fictitious  payments  for  stock ;  that 
is  to  say,  they  have  refused  to  sanction  the  organization  or 
prosecution  of  corporate  enterprises  on  the  basis  of  misrepre- 
sentation. The  reasoning  of  the  Supreme  Court  of  the  United 
States  in  Handley  v.  Stutz,''  and  of  the  Minnesota  Court  in 
Hospes  V.  Northwestern  Manufacturing  Co.,'  is  strongly  put. 
The  former  case  emphasizes  the  inconvenience  it  would  cause 
if  corporations  could  not  issue  stock  below  par  ;  the  latter  case 
asserts  that  it  is  all  a  question  of  actual  fraud,  and  if  any  sub- 
sequent creditors  have  been  misled  by  the  fictitious  issue,  the 
court  will  consider  their  rights.  But  these  decisions  tend  to 
remove  the  element  of  honesty  from  the  fundamental  reason  for 
corporate  organization,  which  is,  that  liability  may  not  extend 
beyond  the  funds  subscribed.  For  they  ignore  the  fact  that 
stock  and  subscriptions  to  stock  constitute  capital,  and  that 
there  is  no  true  analogy  between  the  issue  of  stock  and  the 
borrowing  of  money  on  the  best  terms  the  borrower  can  make ; 
and  they  ignore  the  fact  that  the  amount  of  stock  originally 
set  is  a  representation  of  the  amount  of  the  corporation's 
capital,  and  that  a  subsequent  issue  of  stock  is  a  represeiita- 
tion  that  this  capital — whether  impaired  by  loss  or  not — is 
thereby  to  be  added  to  by  a  definite  amount.  Are  courts  to 
recognize  as  valid,  because  usual,  this  method  of  organizing 
and  carrying  on  corporate  business  by  the  issue  of  "  bonus  "  or 
partly  paid  stock  ?    Are  they  prepared  to  say  that  the  formal 

^  See  the  judicial  utterances  in  People  o.  North  River  Sugar  Refining  Co., 
and  State  o.  Standard  Oil  Co.,  post,  §  51,  note. 
"  PoBt,  §  6226.  »  Post,  §  7026. 
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misrepFesentation  involved  in  such  an  issne  is  proper  because 
widely  known  to  be  untme  ?  State  legislatures  show  a 
sounder  sense  of  ethics  in  forbidding  the  issue  of  stock  except 
for  a  full  par  equivalent.  But  have  courts  fairly  seconded 
the  legislative  intent  ?  or  have  they,  in  endeavoring  to  recog- 
nize common  business  methods,  made  these  statutes  of  no 
effect? 

The  above  seem  to  the  writer  features  of  present  interest  in 
corporation  law.  There  is  another, — the  matter  of  ultra 
vires.  Here  courts  throughout  the  United  States  disagree, 
and  their  disagreement  is  more  pronounced  in  their  reasonings 
than  in  their  decisions.  This  means  that  they  have  not  yet 
reached  satisfactory  principles  by  which  these  cases  may  be 
decided.  Sometimes  a  court  avoids  the  matter  by  saying  "  the 
principle  is  well  settled,"  or  "the  doctrine  of  ultra  vires  is 
never  to  be  applied  when  it  would  not  advance  the  ends  of 
justice."  But  this  rustic  method  is  not  always  adopted,  and 
undoubtedly  the  courts  and  the  profession  know  that  some 
time  and  in  some  way  the  rules  relating  to  uli/ra  vires  trans- 
actions must  be  thought  out  and  based  on  principles  and  prop- 
ositions which  will  not  on  analysis  disclose  contradictions  and 
solecisms  of  reasoning. 

H.  O.  Taylor. 

Nsw  YoBK,  June,  1894. 
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Ths  object  of  this  Treatise  is  to  give  an  aocarate  statement 
of  the  law  regulating  business  enterprises  which  are  prosecuted 
through  the  instrumentality  of  corporate  organization ;  to  de- 
fine the  rights  and  liabilities  of  the  different  classes  of  persons 
interested ;  and  to  treat  of  those  rights  and  liabilities  accord- 
ing to  the  manner  in  which  they  come  before  the  courts  for 
determination.    To  accomplish  this  the  writer,  having  briefly 
noticed  the  views  regarding  corporations  held  in  the  Roman 
and  in  the  older  common  law,  submits  in  the  third  and  fourth 
chapters  an  analysis  of  the  idea  of  a  corporation,  with  some 
remarks  on  the  resemblances  between  corporations  and  certain 
other  legal  institutions.    There  follows,  in  the  fifth  and  sixth 
chapters,  a  discussion  of    the  rights  and    liabilities  arising 
through  the  promotion  and  formation  of  a  corporation.    These 
chapters,  which  to  a  large  extent  are  of  an  introductory  char- 
acter, are  succeeded  by  a  detailed  discussion  of  corporate 
powers,  and  the  legal  effect  of  acts  done  by  or  on  behalf  of 
a  corporation  in  occasioning  legal  relations  between  it  and 
outsiders.    The  subsequent  portion  of  the  work  treats  of  the 
rights  and  liabilities  of  the  persons  having  interests  in  the 
corporate  enterprise,  treats,  that  is  to  say,  of  the  legal  rela- 
tions subsisting  with  respect  to  it.    These  relations  fall  under 
three  heads :  First,  those  between  the  corporation  on  the  one 
hand,  and,  on  the  other,  the  state,  the  shareholders,  the  officers, 
or  the  creditors  of  the  corporation.    Secondly,  those  between 
the  different  classes  of  persons  interested, — between  share- 
holders and  officers,  between  shareholders  and  creditors,  and 
between  officers  and  creditors.    Thirdly,  those  among  persons 
of  the  same  class ;  that  is,  among  shareholders,  among  officers, 
and  among  creditors. 

It  is  the  opinion  of  the  writer  that  the  fiction  of  the  **  legal 
person  ^  has  outlived  much  of  its  usefulness,  and  is  no  longer 
adequate  for  the  purposes  of  an  accurate  treatment  of  the  legal 

IX 


PREFACE   TO   THE    FIRST   EDITION. 

relations  arising  through  the  prosecution  of  a  corporate  enter- 
prise. By  dismissing  this  fiction,  a  clearer  view  may  be  had  of 
the  actual  human  beings  interested,  whose  rights  may  then  be 
determined  without  unnecessary  mystification.  There  will  re- 
main the  body  corporate,  an  organized  body  of  men,  exercising, 
directly  or  through  agents,  certain  authority  in  a  certain 
manner;  there  will  remain  the  individual  shareholders,  the 
corporate  officers  and  agents,  the  creditors  of  the  corporation, 
and  the  public.  To  litigation  arising  from  transactions  respect- 
ing corporate  interests  there  must  be  parties.  The  parties  may 
be  the  corporation  on  the  one  hand,  standing  often  as  the 
representative  of  the  rights  of  all  persons  in  the  corporate 
enterprise,  and,  on  the  other,  some  outsider,  or  the  state,  or 
some  shareholder,  officer,  or  creditor ;  or  the  plaintiffs  may  be 
shareholders,  the  defendants  officers,  or  the  plaintiff  a  creditor, 
the  defendant  a  shareholder.  Suits  may  also  be  prosecuted  in 
which  names  of  shareholders  or  of  creditors  appear  on  both  sides 
of  the  case.  And  the  result  of  the  suit  will  be  affected  by  the 
position  occupied  by  the  parties  towards  the  transaction  oc- 
casioning the  litigation. 

In  view  of  these  considerations,  the  arrangement  adopted  in 
this  Treatise  is  thought  suited  to  an  accurate  exposition  of 
corporation  law. 

H.  O.  Taylor. 

Nbw  York,  May  1, 1884. 
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LAW  OF   PRIVATE  CORPOMTIOM 


CHAPTER  I. 

THE   IDKA  OF   A  CORPORATION  IN  THE  ROMAN   LAW.* 


Early  Roman  view,  §  1. 

A  corporation  not  a  person,  §  2. 

Later  Roman  view,  §  3. 

Special  authority  to  form  a  corpora- 
tion necessary  only  in  later  times, 
1 4. 


Varieties  of  Roman  corporations,  §  5. 
Illegal    corporations.      Dissolution, 

§6. 
Corpoi-ate  capacities,  §  7. 
Corporate  management,  §  8. 
Hereditas  jacens,  §  9. 


§  1.  In  the  early  periods  of  the  Roman  law,  the  idea  of  a 
corjioration  seems  to  have  been  that  of  a  collection  of 
individuals  among  whom,  as  well  as  between  whom  Sm^ia^?^ 
and  outsiders,  existed  certain  special  legal  relations. 
If  the  notion  of  a  corporate  whole  or  unit  was  present  at  all, 
it  existed  in  a  rudimentary  shape,  and  was  of  slight  importance. 
The  basis  of  this  view  lies  in  the  names  of  many  of  the  older 
and  more  prominent  of  the  Roman  corporations  ;  names  which 
were  no  other  than  the  names  of  the  members ;  as,  for  instance, 
getUUes^  virgines  vestcUea^  sooii  vectigalium  pyhlico7'um.  The 
property,  consequently,  of  these  corporations  was  spoken  of  as 
if  it  belonged  to  the  members,  as  agri  virginum  veatalixim,^ 
Later  the  term  universitas  became  the  generic  name  for  cor- 
))orations  of  all  kinds,^  a  term  which  seems  to  have  conveyed 


^  See  Digest,  iii.  4,  Quod  caiuscum- 
qae  nniyersitatis  nomine  vel  contra 
earn  agatnr;  Digest,  xlvii.  22,  De 
coUegiis  et  corpori  bus ;  Savigny,  Sys- 
tem des  heutigen  R5miscben  Reclits, 
vol.  ii.  §§  85-102;  Windscbeid,  Lelir- 
buch  des  Pandektenrechts,  i.  §§  57- 
62 ;   Pachta,    Pandekten,  §§  25-28  ; 
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Arndts,  Pandekten,  §§  41-47;  Brinz, 
Pandekten,  §  35  and  §§  59-63. 

2  See  Ibering,  Gheist  des  Bdmis- 
cben  Rechts,  iii.  Tlieil,  note  468  to  p. 
344. 

8Tbe  Rubric  of  Title  4,  liber  iii., 
of  the  Digest  reads:  **  Quod  cuius- 
cum-que  universitaiis  nomine,^*  etc. 
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§3.] 


THE  LAW  OF   PEIVATB  COBPOBATIONS.      [CHAP.  I. 


in  the  main  the  notion  of  a  coUection  of  individuals  as  opposed 
to  the  notion  of  a  singvlaris  personay  or  one  individual.^ 

§  2.  Gains,  in  his  division  of  persons,^  which  was  afterwards 
A  oorpornr  f^^^l^wed  in  the  Digest  of  Justinian,^  never  hints  at 
tionnota     corporations;  and,   indeed,  the  statement  may  be 

hazarded  thab  in  no  place  in  the  Pandects  are  corpo- 
rations said  to  be  persons ;  though  it  is  said  that  for  certain 
purposes  they  are  to  be  treated  as  such,  personm  vicefungiiur} 
It  seems  probable,  moreover,  that  the  law  did  not  create  this 
approach  to  a  personification  of  corporations,  but  received  it 
from  the  people,  tolerating  the  fiction  through  deference  to  the 
popular  view. 
•    §  3.  Nevertheless,  though  the  Roman  law  never  regarded  a 

corporation  as  a  person  begotten  of  itself,  and  only 
man  vtew.     ^^  ^^^^  ^^^  Certain  purposes  the  law  would  treat  it 

as  such,  yet  in  the  periods  of  the  later  and  more  fully 
developed  law  a  corporation  was  regarded  as  a  something,  as  a 
corporate  whole  or  unit,  distinct  from  its  members.'  To  this 
corporate  whole,  and  not  to  the  individual  members,  attached 
the  corporate  rights  and  liabilities.  "  If  anything  is  owed  to  a 
corporation  it  is  not  owed  to  the  members  individually  ;  nor  do 
they  owe  what  it  owes."  *    Consequently,  the  existence  and 


See  SavigDy,  System,  etc.,  ii.  p.  261. 
The  term  seems  not  to  have  been  in 
use  much  before  the  time  of  Cicero. 
Corpus  and  collegium  were  also  used, 
the  former  more  generaUy  than  the 
latter. 

*See  Dig.,  iv.  2,  lex  9,  §  1.  Cor- 
porations sole  did  not  exist  at  Rome. 
'^Neratius  Priscus  deems  that  three 
may  make  a  *  collegium,^  and  this 
opinion  is  to  be  followed.*'  Dig., 
1.  16,  lex  85.  Still  the  scope  of  the 
applicability  of  this  passage  is  not 
clear. 

>  Gai.  i.  9  et  seq, 

*  Dig.,  i.  6,  lex  3. 

*  Dig.,  xlvi.  1,  lex  22. 

*  See  Savigny,  System,  ii.  pp.  236- 
240. 

'  Si  quid  universitati  debetur,  sin- 
gulis non  debetur;  nee  quod  debet 
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univeraitas  singuli  debent.  Dig.,  iii. 
4,  lex  7,  §  1.  See  also  Dig.,  i.  8,  lex 
6,  §  1.  **  Das  Wesen  aller  Corporatio- 
nen  besteht  darin,  dass  das  Subject 
der  Rechte  nicht  in  der  einzelnen 
Mitgliedern  (selbst  nicht  in  alien 
Mitgliedem  zusammengenommen) 
besteht,  sondern  in  dem  idealen 
Ganzen,'*  Savigny,  System,  ii.  144. 
**Eine  Juristische  Person  ist  eine 
nicht  wirklich  existirende,  nur  yor- 
gestellte  Person,  welsche  als  subject 
von  Rechten  und  Yerbindlichkeiten 
behandelt  wird.'*  Windscheid,  Pan.- 
dekten,  i.  p.  147  ;  see  ib.  p.  150.  See, 
also,  Sav.,  ii.  284-288  ;  Dig.,  iii.  4, 
lex  1,  §  1  ;  Dig.,  i.  8,  lex  6,  §  1 ;  Dig., 
xlviii.  18,  lex  1,  §  7;  Dig.,  xl.  3,  leges 
1,  2,  and  3  ;  Dig.,  ii.  4,  lex  10,  $  4 ; 
Dig.,  vii.  1,  lex  56.  The  statement 
in  the  text  seems  to  be  upheld  by  the 


CHAP.  I.]       CORPOHATIONS  IN   THE   ROMAN   LAW. 


[§5. 


identity  of  the  corporation  were  not  affected  by  the  change  of 
even  all  its  members.^ 

§  4.  There  is  no  reason  to  believe  that  any  special  authoriza- 
tion from  the  state  was  necessary  in  the  early  time  special  au> 
in  order  to  form  a  corporation.  Under  the  Empire,  ^^^^J  ^j.. 
howe?er,  a  special  permission  from  the  state  became  poration 
necessary;^  and,  by  toe  pagan  emperors,  it  was  oniyiniat- 
granted  with  great  reluctance.^  The  requiring  of  a  ^^  ^^^^' 
special  permission,  as  well  as  the  reluctance  of  the  emperors  to 
grant  it,  seems  to  have  been  due  to  the  evils  arising  from  un- 
authorized and  seditious  societies. 

§  5.  The  first  corporations  at  Rome  were  formed  for  the 
r^olation  of  trade  and  purposes  of  religion.*  Under 
the  Republic  municipal  corporations  come  promi-  Roman  cor- 
nently  into  view,  while  the  proportionate  import-  ^™  ^°*' 
ance  of  religious  corporations  diminishes.  The  latter  re- 
niained  comparatively  few  in  number  until  the  conversion  of 
the  Empire  to  Christianity,  to  which  event  was  due  the  aboli- 
tion of  the  general  rule  that  a  religious  corporation  could  take 
property  as  Aereg^  that  is,  through  universal  succession,  only  by 
virtue  of  a  privilege  specially  conferred.*^     This  rule  had  not 


great  weight  of  authority;  stiH  Iher- 
iug,  a  distinguished  jurist,  says  that 
the  members  wei*e  the  true  subjects 
of  the  corporate  rights  and  liabilities 
according  to  the  Roman  law,  and 
that  the  corporation  itself  was  only 
the  form  which  the  mass  of  these 
^ShtB  and  liabilities  assumed  to- 
^^ards  outoiders.  This  form  disap- 
P^red  when  determining  the  legal 
relatiuoB  of  the  members  among 
themselves.  Ihering,  Gheist,  etc., 
»«.,  Theil,  pp.  219-220, 343-344.  An- 
other writer  thinks  the  Roman  law 
did  not  regard  the  property  of  a  cor- 
ponsiioQ  as  belonging  to  a  person, 
hut  to  a  uniremfcw,  i.  c,  to  no  one; 
*»  J'w  nullius,  1  Brinz,  Pandekten, 
IW,  See  Gal.  i.  9,  and  Dig.,  i.  8,  lex 
1  pr. 

'*  In  decurionibuB  vel  aliis  univer- 
aitatibus  nihil  refei-t,  utrum  omnes 


idem  maneant  an  pars  meneat  vel 
omnes  immutati  sint;  sed  si  univer- 
sitas  ad  unum  redit,  magis  admit- 
titur  posse  eum  convenire,  et  con- 
veniri  cum  jus  omnium  in  unum 
recciderit  et  stet  uomen  universita- 
tis."     Dig.,  iil.  4,  lex  7,  §  2. 

«  Dig.,  iii.  4,  lex  1  pr. 

s  See  Pliny,  Epist.  b.  10,  letters  42, 
43. 

*  Sav.,  System,  ii.  p.  246. 

^  The  principles  of  the  (pagan)  Ro- 
man law  on  this  point  are  expressed 
by  Ulpian,  xxii.  §6:  '*We  cannot 
make  gods  our  heirs,  save  those  to 
whom  a  deci*ee  of  the  senate  or  a 
rescript  of  the  emperor  has  granted 
this  privilege."  "  Es  war  dem  Chris- 
tenthum  vorbehalten,^'  says  Savigny, 
**  die  Menschenliebe  an  sich  zu  einem 
wichtigen  Gegenstand  der  Thatigkeit 
zu  erheben,  und  in  dauernden,  unab- 
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§7.] 


THE  LAW    OF   PKIVATE  CORPOBATIONS.      [CHAF.  I. 


prevented  them,  however,  from  receiving  legacies  or  enjoying 
revenues  through  jidei  commisscie^  or  trusts,  created  in  their 
favor.^ 
§  6.  If  the  objects  of  incorporation  were  illegal,  the  corpora- 
tion was  liable  to  be  dissolved  by  the  state,^  which 
Illegal  cor-    alwavs  had  the  power  to  dissolve  corporations,  even 
iwoiu-       against  the  will  of  the  members;  though  the  mem- 
bers, without  the  consent  of  the  state,  could  not 
bring  about  a  dissolution  ^  any  more  than  they  could  incorpo- 
rate themselves.     Moreover,  a  dissolution  of  the  corporation 
was  not  effected  by  the  death  of  all  its  members.* 
§  7.  The  right  of  a  corporation  to  make  by-laws  for  the 
regulation  of  its  affairs  appears  to  be  as  old  as  the 
caK^.     Twelve  Tables ;»  and,  not  unlikely,  the  right  to  sue 
and  be  sued  is  equally  ancient.*    A  municipal  cor- 
poration could  hsiwe  possession  and,  therefore,  could  acquire  ^o- 
prietas  through  usucapio?    And  a  municipal  corporation,  more- 
over, through  its  constitutional  representatives,  could  acquire 
rights  and  incur  obligations.     But,  if  its  representatives  bor- 
rowed money  on  its  behalf,  it  was  liable  to  repay  only  the  part 
actually  applied  to  its  use.^    Execution  against  a  corporation 
took  place  in  the  same  manner  (by  a  viissio  m  possessionem)  as 
against  the  property  of  an  individual.'    Criminal  law  did  not 
apj)ly  to  corporations ;  ^  neither  could  they  be  held  liable  in 


hangigen  Anstalteo  gleichsam  zu  ver- 
korpern.''  System,  ii.  264.  After 
Constantine  pia  corpora  could  take  as 
heres^  through  universal  succession. 
Sav.,  System,  ii.  301,808;  and  by  a 
law  of  the  Emperor  Leo,  A.  D.  469, 
municipal  corporations  received  the 
same  privilege.  See  Codex,  vi.  lex 
24,  §  12. 

1  Dig.,  xxxviii.  3,  lex  1;  and  Sav., 
System,  ii.  305,  ahd  authorities  there 
cited. 

2  But  on  dissolution  of  the  corpoi-a- 
titm,  the  members  could  divide  the 
corporate  funds  among  themselves. 
Dig.,  xlvii.  22,  lex  3  pr.  See  Sav., 
System,  ii.  257,  note  o. 

•  Sav.,  System,  ii.  280. 


*  Sav.,  System,  ii.  280. 

^^' Gains,  libro  quarto  ad  legem 
duodecem  tabularum.  Sodales  sunt, 
qui  eiusdem  collegii  sunt,  quam 
Graeci  f^iai peiav  vocant.  His  autem 
potestatem  facit  lex  pactionem  quam 
velint  sibi  ferre,  dum  ne  quid  ex  pub- 
lica  lege  corrumpant.  Sed  haec  lex 
videtur  ex  lege  Solonis  translata 
esse.''    Dig.,  xlvii.  22,  lex  4. 

6  Dig.,  iii.  4,  lex  7  pr.  See  Dig., 
iii.  4,  lex  2. 

7  Dig.,  xli.  2,  lex  2. 

8  Dig.,  xii.  1,  lex  27;  see  Sav.,  Sys- 
tem, ii.  294. 

«  See  Sav.,  System,  ii.  297. 
1^  Sav.,  System,  ii,  312. 


CHAP.  I.]       CORPORATIONS   IN   THK   ROMAN   T.AW. 


[§»• 


actioDs  arising  ex  delicto^  unless  they  had  been  enriched  throagh 
the  wrong.* 

§8.  As  to  the  management  of  the  affairs  of  corporations 
under  the  Roman  law.  little  is  known ;  and  the  few   ^ 

__  Corporate 

|>assages  in  the  Pandects  relating  to  this  topic  seem   manage- 
applicable  only  to  municipal  corporations.*    For  the  ™®"  * 
transaction  of  important  business,  the  presence  of  two-thirds 
of  the  members  seems  to  have  been  necessary  to  constitute  a 
quorum,  which  number  present,  a  majority  vote  was  decisive.* 
§  9.  From  the  Roman  rule  that  the  heres  succeeded  to  the 
legal  personality  of  the  deceased  arose  the  peculiar 

Heieditas 


acens. 


conception  of  what  many  maintain  to  have  been  re-  j 
garded  by  the  Roman  law  as  a  legal  person,  hereditas 
jacens.  This  was  the  sum  of  the  rights  and  liabilities  of  the 
deceased  at  the  time  of  his  death,  regarded  as  subsisting  by 
itself  as  a  unit  or  a  whole,  until  it  should  be  determined  who 
was  to  be  the  heres ;  ^'  hereditas  personae  vice  f ungitur,  sicuti 
municipium  et  decurio  et  societas."  ^ 


1  Say.,  System,  ii.  317.  '*  But  it  is 
doubted  whether  an  action  for  fraud 
lies  a^^ainst  cities.  I  think  it  should 
not  lie;  for  how  can  a  city  be  guilty 
of  f rand?  Bat  if  the  city  has  been 
enriched  through  the  fraud  of  its  of- 
iicers,  I  think  an  action  should  Ho.** 
Dig.,  iv.  3  lex  15,  §  1.  See  Grotius, 
De  Jure  Belli,  ii.  xxi.  7. 

^It  is  possible  that  some  of  the 
passages  already  cited  as  applicable 


generally,  were  intended  by  the  au- 
thors of  them  to  refer  to  municipal 
corporations  only. 

'  See  Sav.,  System,  ii.  324  et  seq. 
Dig.,  1.  9,  leges  2  and  3  ;  Codbx,  z. 
31,  ]ex  45;  Dig.,  1.  1,  lex  19;  Dig., 
iii.  4,  leges  3  and  4;  Grotius,  De  Jure 
BeUi,  ii.  v.  17. 

«  Dig.,  xlTi.  1,  lex  21;  Dig.,  xli.  3, 
lex  15  pr.  See  Sav.,  System,  ii. 
365. 
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§  12.]  THE  LAW   OF   PRIVATE  CORPORATIONS.    [CHAP.  II. 


CHAPTER  II. 

THE  IDKA  OF  A  CORPORATION  IN  THE  COMMON  LAW.» 


Relation  of  the  common  to  the  Ro- 

man  law,  §  10. 
Coke's  idea  of  a  corporation,  §§11- 

13. 
Blackstone's  idea  of  a  corporation, 

§§  14,  15. 
Perpetual  succession,  §  16. 
Capacity  to  sue  and  use  a  seal,  §  17. 


Capacity  to  hold  lands,  §  18. 

Capacity  to  make  by-laws,  §  19. 

Dissolution,  §  20. 

Doctrine  that  a  corporation  is  a  per- 
son, §§  21,  22. 

Classification  of  Corporations,  §§  22a 
-22/. 


Relation  of 
the  com- 
mon to  the 
Roman 

law. 


§  10.  The  early  common  law  of  corporations  was  largely 
borrowed  from  the  Roman  law.*^  In  the  Roman 
system,  however,  there  are  not  to  be  found  the  fan- 
tastic structures  of  split  hairs,  with  which  the  com- 
mon lawyers,  aided  by  the  philosophers  of  the  schools 
delighted  to  adorn  their  system  of  jurisprudence.  The  "  myste- 
rious," "intangible,"  "invisible,"  "immortal,"  though  "soul- 
less "  qualities  of  corporations  are  the  creatures  of  the  common 
law. 
§  11.  In  Coke  on  Littleton  and  Coke's  Reports,  the  common 
law  is  embodied  as  in  no  other  volumes.     It  is,  there- 

Coke's  idea 

of  a  corpo-  f  Ore,  in  the  main,*  Coke's  conception  of  a  corporation 
ration.  which  is  given  in  this  chapter,  the  modifications  and 
developments  of  later  authorities  being  briefly  noted. 

§  12.  "  A  body  politic,"  says  Coke,  "  is  a  body  to  take  in  suc- 
cession, framed  (as  to  that  capacity)  b\'  policy,  and  therefore  it 
is  called  by  Littleton  a  body  politic ;  and  it  is  called  a  corpora- 
tion or  a  body  incorporate,  because  the  persons  are  made  into  a 
body,  and  of  a  capacity  to  take  and  grant,  etc."  ^ 


1  See  Case  of  Sutton^s  Hospital,  10 
Rep.  1 ;  Comyn's  Digest,  Title 
"Franchise;"  Coke  on  Lit.,  Thom- 
as's Ed.,  Book  I.  chap.  xiii.  ;  Viner's 
Rollers  and  Bacon's  Abridgments, 
Title  "Corporation  ;  "  Kyd  on  Cor- 
porations, Introduction  ;  Black- 
stone's  Com.,  Book  I.  chap,  xviii.; 
2   Kent's     Com.,    Lecture    xzxiii.; 
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Angell  and  Ames  on  Corporations, 
Introduction  and  chaps,  i.,  ii.,  and 
111. 

^  E.  g.,  the  passage  in  Bracton,  f.  7, 
concerning  the  ownership  of  public 
buildings  is  quoted  from  the  Ins.  of 
Justinian,  ii.  1,  §  6. 

*  Co.  Litt,  250  a. 


CHAP,  n.]     CORPORATIONS   IN   THE  COMMON    LAW.  [§  12. 

"  And  it  is  to  be  known  that  every  corporation,  or  incorpo- 
ration, or  body  politic  or  incorporate,  which  are  all  one,  either 
stands  upon  one  sole  person,  as  the  king,  bishop,  parson,  etc,  or 
aggregate  of  many,  as  mayor,  commonalty,  dean,  and  chapter, 
etc.,  and  these  are  in  the  civil  law  called  universitas  sive  col- 
legiom.  Now  it  is  to  be  seen  what  things  are  of  the  essence  of 
a  corporation.*  1.  Lawful  authority  of  incorporation,  and  that 
may  be  by  four  means,  sc.  by  the  common  law,  as  the  king 
himself,  etc. ;  by  authority  of  parliament ;  by  the  king's  char- 
ter;^ and  by  prescription.  The  2d,  which  is  of  the  essence  of 
the  incorporation,  are  persons  to  be  incorporated,  and  that  in 
two  manners,  sc.  persons  natural,  or  bodies  incorporate  and 
political.  3.  A  name  by  which  they  are  incorporated.^  4.  Of 
place,  for  without  a  place  no  incorporation  can  be  made.  6.  By 
words  sufficient  in  law,  but  not  restrained  to  any  certain,  legal, 
and  prescript  form  of  words."  * 

^'. . .  .  When  a  corporation  is  duly  created  all  other  inci- 
dents are  tacitly  annexed.  And  for  direct  authority  in  this 
point  in  22  E.  4,  Grants,  30,  it  is  held  by  Brian,  chief  justice, 
and  Choke,  that  corporation  is  sufficient  without  the  words  to 
implead  and  be  impleaded,  etc.,  and  therefore  divers  clauses 
snbsequent  in  the  charters  are  not  of  necessity,  but  only  de- 
claratory, and  might  well  have  been  left  out,  as  1.  By  the  same 
^  have  authority,  ability,  and  capacity  to  purchase,  but  no 
clause  is  added  that  they  may  alien,  etc.,  and  it  need  not,  for 
^^  is  incident.  2.  To  sue  and  be  sued,  implead  and  be  im- 
pleaded. 3.  To  have  a  seal,  that  is  also  declaratory,  for  when 
they  are  incorporated  they  may  make  or  use  what  seal  they 
will'    4.  To  restrain  them  from  aliening  or  devising  but  in 


^  '*  To  the  essence  of  a  ...  .  body 
corporate  two  things  are  only  re<)- 
Qisite,  sc.  an  incorporation  and  a 
gift,  and  not  any  words  of  fandare, 
exegire,  and  stabilere,  or  words  to 
that  effect."     Case  of  Sutton^s  Hos- 

piUl,  10  Rep.  28  a. 
'Compare  Franklin  Bridge  Go.  v. 

Wood,  14  Ga.  80. 
* "  A  corporation  is  a  body  politic, 

consisting  of  material  bodies,  which, 

joined  together,  must  have  a  name 


to  do  things  that  concern  their  cor- 
poration, or  otlierwise  there  is  no 
corporation."  Viner*s  Abridgment, 
Tit.  Corp.  (A.  2.)  1. 

«  Sutton's  Hosp.,  10  Rep.  29  b. 

^  **  A  corporation  cannot  do  an  act 
in  pais  without  their  common  seal, 
yet  they  may  do  an  act  upon  record." 
Viner's  Abt.,  Tit.  Corp.  (G.  2.)  9; 
see  Com.  Dig.  Franchise,  F.  13,  and 
1  Kyd,  259-268. 


§  18.]  THE  LAW   OP   PRIVATE   CORPORATIONS.    [CHAP.  H. 

certain  form ;  that  is  an  ordinance  testifying  the  king's  desire, 
bat  it  is  bat  a  precept  and  does  not  bind  in  law.  5.  That  the 
survivors  shall  be  a  corporation,  that  is  a  good  clause  to  oust 
doubts  and  questions  which  might  arise,  the  number  being  cer- 
tain. 6.  If  the  revenues  increase,  that  they  shall  be  used  to 
increase  the  number  of  the  poor,  etc.,  that  is  but  explanatory. 

7.  To  be  visited  by  the  governors,  that  is  also  explanatory. 

8.  To  make  ordinances ;  that  is  requisite  for  the  good  order 
and  government  of  the  poor,  etc.,  but  not  to  the  essence  of  the 
incorporation.  ...  10.  The  license  to  purchase  in  mortmain  is 
necessary  for  the  maintenance  and  support  of  the  poor,  for 
without  revenues  they  cannot  live,  and  without  a  Ucense  in 
mortmain  they  cannot  lawfully  purchase  revenues,  and  yet 
that  is  not  of  the  essence  of  the  corporation,  for  the  corpora- 
tion is  perfect  without  it."  ^ 

"  And  it  is  great  reason  that  an  hospital,  etc.,  in  expectancy 
or  intendment,  or  nomination,  should  be  sufHcient  to  support 
the  name  of  an  incorporation,  when  the  corporation  itself  is 
only  in  abstracto ;  .  .  .  .  for  a  cor{X)ration  aggregate  of  many 
is  invisible,  immortal,  and  rests  only  in  intendment  and  con- 
sideration of  the  law ;  and  therefore  in  39  H.  6, 13  b.  14,  a  dean 
and  chapter  cannot  have  predecessor  nor  successor,  21  E.  4,  27 
(72)  a,  and  30  E.  3,  15.  They  cannot  commit  treason  nor  be 
outlawed  nor  excommunicate,  for  they  have  no  souls,'  neither 
can  they  appear  in  person,  but  by  attorney.  A  corporation  ag- 
gregate of  many  cannot  do  fealty,  for  an  invisible  body  can 
neither  be  in  person  nor  swear;  and  ....  it  is  not  subject  to 
imbecilities,  death  of  the  body  and  divers  other  cases.  A  thing 
which  is  not  in  esse  but  apparent  expectancy  is  regarded  in 
law.^  ....  So  note,  reader,  a  difference  between  an  estate  or 
interest,  which  none  can  take  without  present  capacity,  and  a 
power,  liberty  or  franchise,  or  thing  newly  created,  which  may 
take  effect  infuturoy  * 

§  13.  By  implication  as  well  as  by  express  words  could  a 


^  lb.  30  b  and  31  a. 

>  That  corporations  have  no  souls 
was  clearly  demonstrated  before  tlie 
days  of  railroads.  **  None  can  create 
souls  but  God;  but  the  king  ci*eates 
corporations;  therefore  they  have  no 
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souls  ....  and  this  was  the  opinion 
of  Man  wood,  chief  baron,  touching 
corpoi-ations."  Tippling  v.  Pezall,  2 
Buls.  233. 

8  Sutton's  Hosp.,  10  Rep.  32  b. 

*  lb.  27  b. 


CHAP,  n.]     CORPORATIONS   IN  THE  COMMON   LAW.  [§  14. 

corporation  be  created;  for,  "it  is  well  observed,  that  in  old 
times  the  inhabitants  or  burgesses  of  a  town  or  borough  were 
incorporated  when  the  king  granted  to  them  to  have  gildam 
mercatoriam." ' 

§  U.  A  century  and  a  half  after  the  time  of  Ooke,  Black- 
stone  speaks  of  the  nature  of  corporations  some- 
what in  detail.  '*  As  all  personal  rights,"  says  he,  ^^i^aidea 
"die  with  the  persons,  and  as  the  necessary  forms  <>' *  ^'p^ 
of  investing  a  series  of  individuals,  one  after  an- 
other, with  the  same  identical  rights,  would  be  very  inconven- 
ient, if  not  impracticable,  it  has  been  found  necessary,  where  it 
is  for  the  advantage  of  the  public  to  have  any  particular  rights 
kept  on  foot  and  confirmed,  to  constitute  artificial  persons  who 
may  maintain  a  perpetual  succession,  and  enjoy  a  kind  of  legal 
immortality.  These  artificial  persons  are  called  bodies  politic, 
boilies  corporate  (corpora  corporata),  or  corporations." ' 

Again,  says  Blackstone, "  The  name  of  the  corporation  is  the 
very  being  of  its  constitution ; "  and,  he  continues,  "  the  rights, 
capacities,  and  incapacities,  which  are  necessarily  and  insepara- 
bly incident  to  every  corporation,  which  incidents,  as  soon  as  a 
corporation  is  duly  elected,  are  tacitly  annexed  of  course  are : 
(1)  To  have  perpetual  succession  ....  and,  therefore,  all 
^ogJ^gate  corporations  have  a  power  necessarily  implied  of 
electing  members  in  the  room  of  such  as  go  o£f.  (2)  To  sue 
and  be  sued,  implead  or  be  impleaded,  grant  or  receive  by  its 
corporate  name,  and  do  all  other  acts  as  natural  persons  may. 
(3)  To  purchase  lands  and  hold  them  for  the  benefit  of  them- 
selves and  their  successors,  which  two  are  consequential  to  the 
former.  (4)  To  have  a  common  seal  .  .  .  .  (5)  To  make 
bv-laws  or  private  statutes  for  the  better  government  of  the 


*  lb.  30  a.  '*  By  special  words  the 
king  may  make  a  limited  corpora- 
tion for  a  special  piirx>o8e;  as  if  the 
king  grants  probis  hominibus  de  Is- 
liDgton  et  Bucoessorlbus  suis  render- 
log  a  rent;  this  is  a  corporation  to 
render  the  rent  to  the  king,  and  not 
othei-wise."  VIner's  Abt.,  Tit.  Corp., 
^.  3;  see,  also,  Stebbins  v.  Jennings, 
10  Pick.  172,   188.     '*  A  corporation 


is  good  without  limiting  any  number 
certain  of  persons  to  be  of  the  cor- 
poration." Viner's  Abt,  Tit.  Corp., 
F.  9.  *^  And  one  corporation  may 
be  made  out  of  another  corporation.** 
Sutton^s  Hosp.,  10  Rep.  31  b;  see  ib. 
33  b. 
« 1  Bl.  Com^  467. 
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§  16.]  THK   LAW    OF   PRIVATE  CORPORATIONS.    [CHAP.  H. 

corporation,  which  are  binding  on  themselves,  unless  contrary 
to  the  law  of  the  realm^  and  then  diey  are  Toid."^  ^ 

§15.  Blackstone*s  statements  are  usually  noteworthy  for 
their  perspicuity  rather  than  their  logic.  Throughout  his 
enumeration  of  the  ordinary  incidents  of  corporations,  it  is  ai>- 
parent,  by  his  indiscriminate  use  of  singular  and  plural  pro- 
nouns, that  he  is  not  able  wholly  to  make  up  his  mind  whether 
the  capacities  enumerated  attach  to  the  corporation  as  a  unit, 
or  to  the  members. 

§  16.  As  Coke  says :  ^^  A  body  politic  is  a  body  to  take  in 
succession ; ""  ^  so  Blackstone  regards  the  capacity  of 
^21^2^  perpetual  succession  as  the  quality  which,  more  than 
any  other,  constitutes  the  corporation  what  it  is,  and 
differentiates  it  from  what  it  is  not.  ''  This  is  the  very  end  of 
its  incorporation,"  says  he,  ^'  for  there  cannot  be  a  succession 
forever  without  an  incorporation.'"  Mainly  to  this  quality, 
then,  is  due  the  artificial  personality  of  the  corporation.* 
But  is  it  entirely  clear  how  this  quality  is  a  quality  of  the  cor- 
poration at  all  i  for,  as  Coke  himself  says,  ''  A  dean  and  chap- 
ter cannot  have  a  predecessor  nor  a  successor." ' 

Perpetual  succession  of  whom  ?  how  ?  and  to  what  ?  Appar- 
ently of  the  members,  who,  by  fulfilling  conditions  prescribed 
by  the  charter,  succeed  to  the  rights  and  duties  of  former  mem- 
bers, or  acquire  similar  rights  and  incur  similar  duties.  These 
rights  and  duties  relate  to  the  corporate  property,  purpose, 
and  to  the  capacity  of  corporate  action ;  in  fact  to  the  corpo- 
ration.   On  the  other  hand,  the  corporation  has  certain  rights, 


11  Black.  Com.,  475,  476;  Kent 
adds  a  sizthf  the  power  of  amotion 
or  removal  of  members.  2  Kent, 
Com.,27S;  De  Yturbidev.  Metropoli- 
tan Club,  11  D.  C.  App.  Ca.  180. 

s  Supra,  §  12. 

«1  Bl.  Com.,  475. 

*  **The  diatingaiBhing  feature,  far 
above  all  others,  is  the  capacity  con- 
ferred by  which  a  perpetual  succes- 
sion of  different  persons  shall  be  re- 
garded in  the  law  as  one  and  the 
same  body,  and  may  at  all  times  act 
in  fulfilment  of  the  objects  of  asso- 
ciation as  a  single    individual.    In  I  Dakiu,  22  Wend.  32. 
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this  way  a  legal  existence,  a  body 
corporate,  an  artificial  being,  is  con- 
stituted." Nelson,  C.  J.,  in  Thomas 
0.  Dakin,  22  Wend.  71. 

*  Supra,  §  12.  **  Succession,  how- 
ever, is  a  property  of  the  individuals 
who  exercise  the  corporate  rights. 
They  succeed  each  other.  But  to 
say  that  the  corporation  itself  has 
perpetual  succession,  which  is  the 
expression  in  general  use,  and  suffi- 
ciently accurate  for  general  pur- 
poses, appears  to  be  a  solecism. ^^ 
S.  A.  Foote,  arguendo^  in  Thomas  o. 


CHAP,  n.]     CORPOKATIONS  IN   THE   COMMON   LAW.  [§  17. 

to  which  duties  on  the  part  of  its  members  correspond.     These 
duties  are  the  objects  of  the  rights  of  which  the  corporation  is 
the  subject  or  possessor.    Towards   outsiders,  however,  the 
oorporation  appears  as  the  only  subject  of  rights,  outsiders 
taking  no  cognizance  of  the  legal  relations  between  the  corpo- 
ration and  its  members.     Indeed,  a  common  law  corporation,  as 
it  appears  towards  the  outside  'world,  may  be  compared  to  the 
human  body,  which  remains,  as  a  whole,   continuously   the 
same,  while  the  particles  of  matter  composing  it  change  from 
^lay  to  day.     The  outside  world  perceives  no  change  in  the 
particles ;  it  does  not  even  see  them ;  and  so  can  take  no  cogni- 
zance of  their  relations  to  the  body  as  a  whole.    Accordingly, 
it  would  seem  that  in  so  far  as  a  corporation  is  to  be  regarded 
as  a  person,  or  as  a  whole,  distinct  from  the  members,  the  at- 
tribute of  perpetual  succession  denotes  the  quality  of  reinain- 
ing  the  same  while  the  succession  of  its  members  goes  on.    And 
the  same  what  ?  as  to  its  members,  the  same  object  of  rights 
belonging  to  them,  as  well  as  the  same  subject  of  rights  which 
We  for  their  objects  duties  on  the  part  of  the  members ;  as  to 
the  outside  world,  the  same  subject  or  object,  as  the  case  may 
K  of  rights  subsisting  between  outsiders  and  the  corpora- 
tion.^ 

§  17.  The  second  and  fourth  of  the  ordinary  incidents  of  cor- 
porations mentioned  by  Blackstone,  the  capacity  to     - 
sue  and  be  sued  in  the  corporate  name,  and  to  use  a  sue  and  use 
corporate  seal,  are  legal  contrivances  adapted,  the 
one  to  facilitate  the  enforcing  of  corporate  rights  and  liabili- 
ties, the  other  to  facilitate  corporate  action.     These  two  inci- 
dents may  be  thought  out  without  conceiving  the  corporation 
to  be  a  person,  though  by  retaining  this  fiction  one  may  dis- 
pense with  looking  deeper  into  the  matter  to  discern  who  it 
really  is  that  acquires  rights  and  incurs  liabilities  through  the 
use  of  the  corporate  seal,  and  who  it  is  whose  rights  and 
liabilities  are  enforced  by  suits  in  the  name  of  the  corpora- 
tion. 


^  These  remarks  are  offered  merely 
as  an  attempt  to  analyze  the  mean- 
ing attached  by  the  common  law 
lawyers  to  the  term  **  perpetual  suc- 


cession,^' a  term  which,  as  used  by 
them,  is  not  susceptible  of  clear 
analysis. 
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$  22,]  THE  LAW  OP  PRIVATE  COBPr> RATIONS.      [CHAP.  H. 

S  1^,  Tlie  third  of  the  ordinary  incidents — the  right  to  par- 
T  hnM  ^^^^^  ^^^  bol^  lands  for  the  benefit  of  themselves  and 
lamiii,  Buccesflors — is  of  importance.    For  this,  as  Coke  says,^ 

a  special  license  in  the  charter  is  needed  because  of 
the  statute  of  mortmain,  bat  he  adds  that  this  right  is  not  of 
the  essence  of  the  corporation,  for  the  corporation  is  perfect 
without  it. 

^  19.  The  last  ordinary  and  inseparable  incident  mentioned 
by  Blackstone  is  the  power  to  make  by-laws,  "  bind- 
bjr-iAWB.  ing  upon  themselves,  unless  contrary  to  the  law  of 
the  realm."  But  Coke  says  that  this  right  is  not 
essential  to  a  corporation,^  and  it  is  not  even  ordinarily  incident 
to  charitable  corporations,  whose  by-laws  are  supposed  to  ema- 
nate from  the  founder.'  The  right  to  make  by-laws,  moreover, 
is  inconceivable  as  a  capacity  appertaining  to  the  corporation 
us  a  unit,  as  an  artificial  person,  and  can  be  conceived  only  as 
u  capacity  of  the  members  acting  as  a  body. 

§  20.  '^  When  an  integral  part  of  a  corporation  is  gone  and 
ti  ^'*®  corporation  has  no  power  of  restoring  it,  the  cor- 
pomtion  is  so  far  dissolved  that  the  crown  may  grant 
u  new  charter  to  a  dilBferent  set  of  men."  *  But,  says  Coke, 
"  A  corporation  may  be  aggregate  of  many  without  a  head, 
vidr  18  E.  2."'  By  the  death  of  all  natural  persons  of  which 
the  corporation  consists,  it  is  dissolved  ;^  but  it  is  not  dissolved 
bv  a  mere  surrender  of  the  charter.' 

j5  21.  It  was  a  logical  outcome  of  the  notion  of  a  corporation 
as  a  [)erson,  as  a  subject  of  rights  and  liabilities  distinct  from 
its  members,  that  liability  for  corporate  acts  should  be  limited 
to  cor})orate  funds,  and  that  upon  the  dissolution  of  a  corpo- 
ration nil  its  rights  and  liabilities  should  become  extinct.^ 

§  22.  One  or  two  definitions  of  a  corporation,  which  presum- 


>  Supm,  §  12. 
^  Supra,  §  12. 
*S«»6  AugeU  and  Ames  on  Corp., 


ters  are  dead  this  is  not  any  perfect 
corpoi-ation,'*  Viner's  Abt,  Tit 
Corp.  J.  1. 


§  Sao«  and  authorities  there  cited.  ^  Case  of  Sutton's  HospiUI,  10  Rep. 

VRox  r.  l^smore,   3  T.   R.  199;  30  b. 
Bacon's  Abt,  Tit  Corp.  G.     **lfa'     « Viner's    Abt,  Tit  Corp.   J.   14; 

corpomtion  bo  made  of  confreres  and  see  2  Kyd,  chap.  5,  pp.  440  et  seq, 

BisteiiK  and  after  all  the  sisters  are  '  Yiner'a  Abt.,  Tit  Corp.  J.  26. 

detid,  all  (grants  and  acts  made  by  the  *  **  The   debts   of  a   oorpoiatlon, 

confrt^it'B  ai^e  void;  for  when  tiic  sis-  either  to  it  or  fmm  It,  are  totally  ex- 
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CHAP.  II.]       CORPORATIONS  IN  THE  COMMON  LAW.  f§  22a. 

ably  proceed  more  or  less  from  a  comiaon  law  point  of  view, 
may  be  of  interest.  "  A  corporation,  or  a  body  politic,  or  body 
incorponite,  is  a  collection  of  many  individuals  united  in  one 
body,  under  a  special  denomination,  having  perpetual  succession 
under  an  artificial  form,  and  vested  by  the  policy  of  the  law 
with  the  capacity  of  acting  in  several  respects,  as  an  individual, 
particularly  of  taking  and  granting  property,  of  contracting 
obligations,  and  of  suing  and  being  sued ;  of  enjoying  privileges 
and  immunities  in  common,  and  of  exercising  a  variety  of  po- 
litical rights,  more  or  less  extensive,  according  to  the  design  of 
its  institution,  or  the  powers  conferred  upon  it,  either  at  the 
time  of  its  creation,  or  at  any  subsequent  period  of  its  exist- 
ence." * 

'^  A  corporation  is  an  artificial  being,  invisible,  intangible,  and 
existing  only  in  contemplation  of  law.  Being  the  mere  creature 
of  law,  it  possesses  only  those  properties  which  the  charter  of 
its  creation  confers  upon  it,  either  expressly  or  as  incidental  to 
its  very  existence.  These  are  such  as  are  supposed  best  calcu- 
lated to  effect  the  object  for  which  it  was  created.  Among  the 
most  important  are  ivimortdlity^  and  if  the  expression  may  be 
allowed,  individtuUity;  properties  by  which  a  perpetual  suc- 
cession of  many  persons  are  considered  as  the  same,  and  may 
act  as  a  single  individual.  ...  It  is  chiefly  for  the  purpose 
of  clothing  bodies  of  men  in  succession  with  these  qualities  and 
capacities  that  corporations  were  invented  and  are  in  use.  By 
these  means  a  perpetual  succession  of  individuals  are  capable  of 
acting  for  the  promotion  of  the  particular  object  like  one  im- 
mortal being." '^ 

§  22a.  At  the  close  of  this  chapter  a  brief  classification  of 
corporations  will  be  opportune.  It  will  serve,  in  the  first  place, 
to  connect  the  common  law  view  of  a  corporation  with  the  an- 
alysis of  the  corporate  idea,  contained  in  chapter  III,  and  with 


tioguished  by  its  dissolution."  1 
B1.  Com.  484.  Compare  the  rule  of 
the  Roman  law,  §  6,  note  3.  This  old 
common  law  doctrine  does  not  ap- 
ply to  stock  cori>orations;  see  §  437 
po$L 

^l  Kyd  on  Corp.,   13  (A.  D.  1703). 

'Manhall,   C.    J.)    in  Dartmouth 


College  V.  Woodward,  4  Wheat.  636. 
Compare  Andrews  o.  Union  Mut. 
Fire  Ins.  Co.,  37  Me.  256;  Ohio  Ins. 
Co.  V.  Munnemacher,  15  Ind.  294; 
Louisville  R.  R.  Co.  v,  Letson,  2  How. 
497,  552;  Bank  of  U.  S.  v.  Deveaux, 
5  Cr.  65,  per  Binney  arguendo. 
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§  22<J.]  THE  LAW   OF   PRIVATE  COEPORATIONS.    [CHAP.  II. 

the  discussion  of  the  resemblances  between  corporations  and 
other  legal  institutions,  contained  in  chapter  IV.  In  the  sec- 
ond place,  this  classitication  will  show  which  classes  of  corpo- 
rations form  the  subject  of  this  treatise. 

Corporations  have  served  many  purposes,  and  have  been  re- 
garded and  classified  from  different  points  of  view.*  Thus  with 
respect  to  the  number  of  members,  they  have  been  divided  into 
corporations  aggregate  and  corporations  sole.  A  corporation 
aggregate  has  many  members.  It  may  be  an  ecclesiastical  cor- 
poration, like  the  dean  and  chapter  of  a  cathedral ;  it  may  be  a 
municipal  corporation,  like  a  city ;  it  may  be  a  private  corpo- 
ration, like  a  manufacturing  company.  A  corporation  sole  con- 
sists of  a  single  person  and  his  successors,  occupying  some  par- 
ticular station  or  position  which  the  law  recognizes  and  desires 
to  perpetuate.  An  example  is  the  King  of  England,  or  an  Eng- 
lish bishop.  In  this  country,  a  public  official,  like  the  gov- 
ernor of  a  state  or  the  President  of  the  United  States,  might 
possibly  be  termed  a  corporation  sole.  But  the  term  would  be 
archaic  and  of  questionable  propriety.  In  a  few  cases  a  court 
has  seen  fit  to  regard  some  functionary  as  a  corporation  sole.'' 
But  other  terms  (e,  g.  "  trustee  " )  would  be  more  in  accord  with 
common  speech  to-day ;  and  for  practical  purposes  corporations 
sole  may  be  ignored. 

§  22J.  Again,  from  the  point  of  view  of  the  different  purposes 
subserved,  corporations  have  been  divided  into  ecclesiastical  and 
lay.  To  the  former  class  would  belong  a  dean  and  chapter.^ 
While  a  lay  corporation  might  be  a  public  or  municipal  corpora- 
tion like  a  town,  an  eleemosynary  or  charitable  corporation, 
like  a  free  hospital  or  other  institution  formed  to  administer  a 
charitable  trust ;  or  finally  it  might  be  a  railroad  or  insurance 
company,  a  savings  bank,  a  club,  or  in  fact  any  kind  of  a  cor- 
poration beyond  those  previously  mentioned. 

§  22(?.  Likewise,  not  only  with  regard  to  the  different  pur- 


^For  a  legislative  classification, 
see  section  2  of  the  New  York  6en- 
ei-al  Corporation  Law  (chap.  687, 
Laws  of  1802). 

«  Wescott  r.  Fargo,  61  N.  Y.  642; 
Brunswick  v.  Danning,  7  Mass.  445. 

'  It  may  be  questionable  whether 
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strictly  speaking  there  exist  ecclesi- 
astical corporations  in  the  United 
States.  An  incorporated  religious 
society  is  not  an  ecclesiastical  corpo- 
ration in  New  York.  Robertson  v. 
Bullions,  11  N.  Y.  243. 


CHAP.  U.]     CORPORATIONS  IN  THE  COMMON    LAW.  [§  22e. 

poses  gabserved,  but  also  with  regard  to  differences  in  mode  of 
creation  and  in  legal  stains,  corporations  are  divided  into  pub- 
lic (or  municipal)  and  private.     Tbis  division  is  of  great  im- 
portance in  American  corporation  law.    A  public  corporation 
is  part  of  the  government ;  its  liabilities  in  tort  and  contract 
^^  qualified  and  limited  by  a  number  of  legal  principles ;  there 
'^  no  contractual  relationship  between  it  and  the  state,  nor 
^niong  its  members ;  and  ordinarily  the  legislative  power  may 
^'^olish  it  at  will.     On  the  other  hand,  a  private  corporation 
.  ^^hough  engaged  in  enterprises  in  which  the  public  or  the  state 
*^  interested,  is  not  a  part  of  government;  a  contractual  rela- 
tionship exists  among  its  members  and  may  exist  between  it  and 
the  state ;  the  state  may  have  no  more  and  may  have  even  less 
control  over  it  than  over  other  private  enterprises ;  and  its  lia- 
bilities in  tort  and  contract  approximate  to  those  of  natural  per- 
sons acting  without  corporate  organization. 

§  22//.  Accordingly,  adhering  to  the  division  into  public 
and  private  corporations  as  the  one  which  is  of  practical  im- 
portance, we  may  speak  of  the  different  kinds  of  private  corpo- 
rations. These  would  include  charitable  corporations,  above 
mentioned ;  also  colleges  and  other  incorporated  institutions  of 
learning,  save  those  which  are  administered  by  the  state  or 
town  or  school  district,  and  supported  by  taxation.  In  our 
country  w^here  there  is  no  "  established  church,"  private  corpo- 
rations would  also  include  ecclesiastical,  or  to  use  the  term  more 
Qsual  at  present,  religious  corporations;  they  would  finally 
embrace  every  kind  of  incorporated  social  club  and  benefit 
society. 

§  22^.  The  above  are  examples  of  private  corporations  not 
created  for  the  pecuniary  profit  of  their  members.  On  the 
other  hand  a  vast  number  of  private  corporations  are  formed 
for  this  purpose,  whatever  advantage  to  the  public  may  be  ex- 
pected from  them.  Such  corporations  might  be  called  broadly 
business  corporations,  though  in  practice,  that  term  is  not  usu- 
ally applied  to  railroad  companies,  nor  to  banks  and  insurance 
companies.  These  three  classes  of  corporations  are  important. 
Railroad  companies  offer  the  chief  examples  of  the  large  pri- 
vate corporation  which  has  duties  towards  the  public,  and  for 
that  purpose  receives  special  privileges,  like  the  right  of  emi- 
nent domain.     For  these  reasons  they  have  even  been  loosely 
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called  quasi-public  corporations.^  Banks  and  insurance  com- 
panies form  a  class  known  as  moneyed  corporations.  Beyond 
these,  gi*eat  numbers  of  corporations  are  formed  for  manufac- 
turing and  trading  purposes,  and  to  them  the  term  '^  business 
corporatiofi ''  is  most  commonly  applied. 

§  22/.  With  a  few  exceptions  all  private  corporations  formed 
for  profit  have  a  definite  capital  called  the  capital  stock,  divided 
into  shares.'^  Ownership  of  shares  constitutes  membership  in 
the  corporation,  and  the  owners  are  called  stockholders  or  share- 
holders. And  the  subject  of  this  treatise  is  the  law  applicable 
to  these  private  corporations  which  have  a  capital  stock.  They 
include,  for  example,  railroad  and  telegraph  companies,  banks 
and  insurance  companies,  and  in  general  aU  manufacturing, 
trading,  or  "business"  corporations.  Except  for  purposes  of 
illustration,  it  does  not  lie  within  the  scope  of  this  treatise  to 
discuss  the  law  of  municipal  corporations  or  of  charitable  or 
other  private  corporations  not  formed  for  business  purposes 
and  having  no  capital  stock. 


1  But  they  are  not  public  corpoiu- 
tions,  and  the  fact  that  the  state 
owns  shares  or  even  aU  the  shares 
in  such  a  corpoi-ation  does  not 
change  its  status.  Bank  of  United 
States  0.  Planters'   Bank,  9  Wheat. 
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904;  Briscoe  «.  Bank  of  Kentucky, 
11  Pet.  257,  324. 

*  A  mutunl  insui^ance  company  af- 
fords an  exception.  Its  members 
consist  of  the  insured,  who  contrib- 
ute to  a  common  indemnity  fund. 
The  company  has  no  other  capital. 


CHAP,  in.]  AKAIiYSIS  OF   A  COBPORATION. 


[§23. 


CHAPTER  in. 


ANALYSIS  OF  THE  IDEA  OF  A  CORPORATION. 


The  two  meanings  of  the  term  *'  cor- 
poration;' §  23. 

MeaoiDg  of  the  terms  *^  legal  institu- 
tion" and  ''  legal  relation,''  §§  24- 
27. 

Tiie  coDfltittttion  of  a  corporation. 
Incorporation,  §§  28-30. 

Fnndamentsl  agreement  between  the 
corporators,  §  31. 

Tlie  corporate  funds,  §§  32,  33. 

I^gal  relations  in  respect  of  the  cor- 
porate funds,  §§  34,  do, 

Kesnlt  of  the  analysis,  §  36. 


Persons  between  whom  exist  the 
legal  relations  respecting  the  cor- 
porate enterprise,  §  37. 

Corporate  management,  §  38. 

Order  of  treatment,  §  39. 

Greneral  nature  of  the  legal  relations 
existing  in  respect  of  the  corporate 
enterprise,  §  40. 

Trust  relations,  §§  41-47. 

The  corporation  also  a  body  of  men, 
§§48^0. 

Conclusion.  The  ^*  legal  person " 
and  the  corporate  name,  §  51. 


^  23.  In  *^  a  corporation,"  according  to  the  usual  understand- 
ing of  the  term  by  business  men  as  well  as  lawyers,   Thetwo 
exist  elements  which  are  the  manifestations  of  law,    meanings 
and  physical  elements  which  are  in  no  sense  the  mani-   "corpora- 
festations  of  law ;  for  a  corporation  is  regarded  as  a  ^^^' 
legal  institution,  and  at  the  same  time  as  a  collection  of  per- 
sons.   Indeed,  the  indiscriminate  use  of  the  term  "  corporation  " 
to  denote  what  exists  through  the  operation  of  rules  of  law,  as 
well  as  to  denote  physical  existences,  has  caused  much  confu- 
sion.   The  use  of  the  term,  however,  to  convey  two  meanings, 
or  one  twofold  meaning,  seems  unavoidable  in  the  present  con- 
dition of  legal  terminology  ;  but  much  of  the  confusion  result- 
ing from  this  equivocal  use  may  be  avoided  by  forming  a  clear 
idea  of  each  meaning  of  the  term,  or  an  adequate  notion  of 
both  sides  of  its  twofold  meaning.^ 


^  A  few  definitions  will  illustrate 
the  two  meanings  .of  the  term  ^^  cor- 
poration,^^ and  the  confusion  sorae- 
^mea  arising.  Kent  says  (2  Com., 
^"7))  "a  corporation  is  a  franchise 
POtteiaed  by  one  or  more  individuals, 
2 


who  subsist  as  a  body  politic,  under 
a  special  denomination,  and  are 
vested  by  the  policy  of  the  law  with 
the  capacity  of  perpetual  succession, 
and  of  acting  in  several  respects, 
however  numerous  the  association 
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§24.  Accordingly,  in  the  first  place  a  corporation  is  to  be 
regarded  as  a  legal  institution.  In  this  sense  it  means 
theMterms^'  the  sum  of  legal  relations  existing  in  respect  to  the 
"  leggi  in;  corporate  enterprise.  Let  us  analyze  the  term  "  legal 
and  7  iQgai  institution."  It  denotes  a  body  of  legal  rules  in  their 
re ation.       manifestations  in  legal  relations^  between  persons  as 


may  be,  as  a  Biogle  individual." 
Blackstone  (2  Com.,  37)  ulso  calls  a 
corporation  a  franchise. 

On  the  other  hand,  Kyd  (1  Kyd  on 
Corps.,  13)  says  :  **  A  corporation, 
or  a  body  politic,  or  a  body  incor- 
porate, is  a  colUction  of  individuals, 
united  in  one  body,"  etc.  See,  also, 
Kansas  Pacific  R.  K.  Co.  v.  Atchison, 
T.  &  S.  F.  R.  R.  Co.,  112  U.  S.  415. 
Or,  as  Mr.  Jay  Gould  has  said,  a  cor- 
poration is  **a  body  of  men  who 
unite,  associate,  concentrate  their 
ability,  capital,  and  intelligence  in 
the  undertaking  of  a  work  great  or 
small,  which  any  one  of  them  indi- 
vidually would  be  unwilling  to  under- 
take. If  there  are  losses,  they  agree 
to  bear  each  his  proportion.  If 
there  are  profits,  they  agree  to 
divide  them.'^ 

The  definitions  of  Kent  and  Black- 
stone  convey  the  one  meaning  of  the 
term  "corporation,'^  and  Kyd's  and 
Mr.  Gould's  the  other.  The  two  fol- 
lowing definitions  show  how  the  two 
meanings  may  be  confused. 

"  A  corporation  is  a  body  created 
by  lavOj  composed  of  individuals, 
united  under  a  common  name,  the 
members  of  which  succeed  each 
other,  so  that  the  body  continues  the 
same,  notwithstanding  the  change  of 
the  individuals  who  compose  it,  and 
is  for  certain  purposes  considered  as 
a  natural  person."  Angell  and  Ames 
on  Corps.,  §  1.  It  is  plain  that  in 
so  far  as  a  corporation  is  a  body 


created  by  law,  it  is  not  composed 
of  individuals  who  are  not  created 
by  law. 

**  A  corporation  is  a  legal  institu- 
tion devised  to  corner  upon  the  indivi- 
duaJLs  of  tohich  it  is  composed  powers, 
privileges,  and  immunities  which 
they  would  not  otherwise  possess, 
the  most  important  of  which  are 
continuous  legal  identity  and  perpet- 
ual or  indefinite  succession  under 
the  corporate  name,  notwitstanding 
successive  changes,  by  death  or 
otherwise,  in  the  corporators  or 
members  of  the  corporation.  It  con- 
veys, perhaps,  as  intelligible  an  idea 
as  can  be  giveu  by  a  brief  definition, 
to  say  that  a  corporation  is  a  legal 
peraon,  with  a  special  name,  and 
composed  of  such  members,  and  en- 
dowed with  such  powers,  and  such 
only,  as  the  law  prescribes."  1  Dil- 
lon, Munic.  Corp.,  25. 

In  having  more  than  one  meaning 
the  term  **  partnership"  resembles 
the  term  "corporation."  For  in- 
stance, Dixon  (Law  of  Partnership, 
1)  says  :  "  A  partnership  is  a  volun- 
tary unincorporated  association  of 
two  or  more  persons, '^  etc.;  while 
Kent  (3  Com.,  28)  says  :  '*  Partner- 
ship is  a  contract  of  two  or  more 
persons,"  etc.  Again  the  Indian 
Contract  Act  (§  239)  says  :  "Part- 
nership is  the  relation  which  subsists 
between  persons  who  have  agreed," 
etc.  Thus  partnership  is  an  asso- 
ciation of  individuals,  is  a  contract. 


^  In  the  term  " legal  relation"  the 
word  "legal"   is  used  in  a  broad 
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sense,  and  not  as  opposed  to  "  equit- 
able." 
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[§24. 


to  whom  certain  matually  related  conditions  of  fact  may  be 
affirmed.^  For  instance,  the  roles  of  law  which  manifest  them- 
selves in  Legal  relations  when  a  person  has  agreed  to  answer  for 
the  debt,  default,  or  miscarriage  of  another,  constitute,  in  their 
manifestation,  the  legal  institution  of  suretyship.  The  facts  that 
one  person  has  made  a  promise  to  another,  which  some  third  per- 
son has  promised  the  promisee  that  the  original  promisor  shall 


(Inst  of  NaL  Law,  bk.  1,  ch.  13,  §9) 
or  a  relation  ;  and  finally  Rutherford 
pree  the  following  lucid  definition : 
**  When  two  or  more  persons  join 
money,  or  goods,   or  labor,  or  all  of 
these  together,  and  agree  to  give  each 
other  a  common  claim  upon  such 
joint  stock,  this  [?]  is  partnership/* 
On  the  other  hand  the  term  *'  sure- 
tyship" has  but  a  single  meaning, 
t.  f.,  the  legal  relations  arising  upon 
an  agreement  to  answer  for  the  debt, 
default,  or  miscarriage  of  another. 
ItneTer  means  the  individuals  be- 
tween whom  these  relations  subsist. 
^  The  writer  has  looked  in  vain  for 
a  definition  of  tliis  term.    His  de- 
finition is  but  an  attempt  to  deter- 
mine a  meaning  in  which  he  may  use 
the  term  consistently.    The  mental 
process  by  which  this  definition  was 
arrived  at  is  somewhat  as  follows :  A 
right  is  the  power  of  an  individual 
with  the  aid  of  the  state  to  compel 
another  to  do  or  refrain  from  doing 
•omething,  and  a  liability  means  the 
liability  of  being  obliged,  by  the  state 
acting  at  the  instance  of  the  indi- 
▼idaal  possessing  the  right,  to  do  or 
refiain;   though  the  term  liability 
usually  denotes  a  positive  duty  to  do, 
rather  than  a  negative  duty  to  re- 
frain.   Every  right    implies  a  cor- 
responding liability,   and,   together 
with  this  liability,  constitutes  a  legal 
relation  between  two  or  more  per- 
sons.   See,  also,  f  442. 

Rights  and  liabilities  are  called  the 
ereatores  of  law,  but,  in  truth,  they 
tte  rather  manifestations  of  law  than 


its  ci*eatures.  Consider  any  ordinary 
rule  of  law:  **The  lessee  shall  pay 
the  lessor  the  rent  agreed  on  in  the 
lease.^'  This  general  proposition,  as 
stated  here,  is  not  accurate,  for  there 
is  no  absolute  command  from  the 
state  to  lessees  to  pay  rent  (as  there 
is  a  command  from  the  state  to  all 
men  to  refrain  from  murder).  The 
correct  legal  proposition  is  this:  **  At 
the  instance  of  the  lessor,  the  state 
will  compel  the  lessee  to  pay  the 
rent,"  which  means  that  lessora  have 
the  right  to  compel  lessees  to  pay 
the  rent  This,  then,  is  the  general 
rule.  Now  where  certain  conditions 
of  fact  may  be  affirmed  of  A.,  that 
is,  when  A.  becomes  the  lessor  of 
certain  premises,  and  when  certain 
related  conditions  of  fact  may  l>e  af- 
firmed of  B.,  that  is,  when  B.  be- 
comes the  lessee  of  those  premises, 
a  legal  relation  arises,  to  wit,  a  man- 
ifestation of  law,  t.  e.,  a  concrete  in- 
stance of  law  in  operation,  which 
may  be  expressed  in  the  following 
proposition:  **A.  has  the  right  to 
compel  B.  to  pay  the  rent  as  agreed 
on  in  the  lease.*'  But  there  are  other 
legal  relations  between  A.  and  B.  in 
respect  of  the  demised  premises, 
which  further  legal  relations  are  the 
manifestations  of  other  rules  of  law, 
and  the  sum  total  of  all  these  legal 
relations,  existing  in  respect  to  some 
definite  subject-matter,  is  what  the 
writer  intends  by  the  term  legal  in- 
stitution as  the  manifestation  of  a 
group  of  legal  rules  in  operation. 
See  §444. 
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falfill,  constitute  matually  related  conditions  of  fact  which  may 
be  affirmed  as  to  the  promisor,  promisee,  and  surety,  who  are 
the  persons  between  whom  the  legal  relations  subsist. 

§  25.  It  is  through  fulfilUng  conditions  of  fact  by  doing  cer- 
tain acts,  that  persons  bring  themselves  within  the  operation 
of  rules  of  law  which  thereupon  manifest  themselves  in  rights 
and  liabilities.  Every  right  implies  a  corresponding  liability, 
and  every  liability  a  corresponding  right ;  which  is  to  say,  a 
right  with  its  corresponding  liability  constitutes  a  legal  rela- 
tion. Accordingly,  when  pei*sons  by  their  acts  have  brought 
themselves  within  the  operation  of  a  group  of  legal  rules,  and 
these  rules  have  in  their  consequent  operation  manifested  them- 
selves in  legal  relations  between  such  persons,  the  sum  of  these 
legal  relations,  t.  e,^  the  manifestation  of  these  rules  in  opera- 
tion upon  individuals,  constitutes  a  legal  institution. 

§  26.  It  is,  therefore,  little  more  than  an  identical  proposition 
to  say  that  rules  of  law  ^  manifest  themselves  in  legal  relations 
only  between  persons  as  to  whom  mutually  related  conditions  of 
fact  may  be  affirmed.  For  instance,  an  enabling  statute  in  con- 
nection with  the  general  rules  of  corporation  law,  roughly  speak- 
ing, may  be  said  to  constitute  a  group  of  legal  rules  which  may 
manifest  themselves  in  a  legal  institution  consisting  of  legal 
relations  (a)  among  the  persons  who  file  the  articles  of  associa- 
tion and  subscribe  for  shares,  and  (b)  between  such  persons  and 
others  who  may  afterwards  deal  with  them  as  a  body  corporate 
in  respect  of  the  corporate  enterprise.  Here  the  agreeing  to  the 
articles  and  the  filing  of  them  are  the  conditions  of  fact  which 
must  be  predicable  of  the  corporators  before  these  legal  relations 
can  exist  among  them ;  and  that  other  persons  have  had  deal- 
ings with  the  cor[)orators  in  respect  to  the  corporate  enterprise 
are  the  further  conditions  of  fact  which  must  be  pi*edicable  of 
the  corporators  and  such  persons  before  legal  relations  between 
these  two  classes  can  exist. 

§  27.  A  corporation,  then,  is  the  manifestation  of  a  body  of 
rules  of  law  in  legal  relations  between  persons  who  have  fulfilled 
the  prerequisite  conditions  of  fact.  But  what  rules  of  law  ? 
In  general,  those  applicable  to  corporate  enterprises,  constituting 
what  is  commonly  called  "  corporation  law,"  and,  in  especial, 

1  The  writer  leaves  uut  of  cousideration  rules  of  criminal  law. 
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[§29. 


those  contained  in  the  enablijig  statute,  or  in  the  charter  of  the 
oorporation,  if  there  is  one.  For  it  will  be  borne  in  mind,  that 
by  tiling  articles  of  association  in  pursuance  of  statutory  pro- 
visions, or  by  accepting  a  charter,  persons  bring  themselves 
within  the  operation  not  only  of  the  rules  of  law  in  the  enabling 
statute  or  charter,  but  also  of  rules  applicable  generally  to  cor- 
porate enterprises,  including  many  of  the  rules  of  the  law  of 
contracts  and  of  agency.^ 

§  28.    These  more  general  rules  of  law,  together  with  those 
contained  in  the  enabUog  statute,  or  in  the  charter, 
if  there  is  one,  are  embraced  in  what  may  be  called  tution  of  a 
the  constitution  ^  of  the  corporation ;  and  the  action  SoT*™"iii- 
of  these  rules  (i.  ^.,  the  manifesting  of  themselves  in  «>rporar 
legal  relations),  as  caused  by  the  corporators  fulfilling 
the  prerequisite  conditions  of  fact  (filing  articles  of  association 
or  accepting  a  charter),  may  be  called  incorporation,  the  result 
of  which  is  a  legal  institution,  to  wit,  a  corporation. 

§  29.  But  the  legal  relations  which  arise  immediately  conse- 
quent upon  incorporation  are  not  its  entire  consequences.  In- 
corporation has  the  further  indirect  sesult  that  future  acts  in 
respect  to  the  corporate  enterprise  will  give  rise  to  legal  rela- 
tions different  from  those  which  such  acts  would  have  occa- 
sioned had  there  been  no  incorporation.  Had  there  been  no  in- 
corporation, the  corporators  might  have  proceeded  to  carry  out 
the  same  business  enterprise  which  they  intend  to  prosecute 
after  incorporation.  They  might  Mve  subscribed  an  amount 
of  capital  equal  to  the  capital  stock  mentioned  in  the  articles 
of  association,  and  they  might  have  done  business  on  this  capi- 
tal, although  not  incorporated.  But,  doing  business  as  an  un- 
incorporated firm,  they  would  have  incurred  liabilities  which, 
through  incorporation,  they  avoid.  The  legal  relations  arising 
in  respect  to  their  enterprise,  for  instance  through  contracts 


iSee  Relfe  v.  Rundle,   103  U.  S. 
2:22. 

*See  Relfe  o.  Randle,  103  U.  S. 
222.  It  will  be  noticed  tbat  the  term 
"constitution  of  the  corporation" 
conTeys  a  notion  similar  to  tbat  con- 
▼ejed  by  tbe  term  **  corporation," 
meaning  a  legal  institution.  As  was 
nid;  some  pages  back,  *'  tlie  term 


legal  institution  denotes  a  body  of 
legal  rules  in  their  manifestation,'* 
etc.  By  the  term  constitution  is  in- 
tended the  same  body  of  rules,  but 
considered  as  passive  without  regard 
to  their  manifestation  in  legal  rela- 
tions; without  regard,  that  is,  to 
whether  individuals  are  within  their 
opei-ation  or  not. 
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entered  into  in  its  prosecution,  would  have  been  the  manifesta- 
tion, not  of  corporation,  but  of  partnership  law. 

§  30.  Incorporation,  however,  far  from  changing  the  legal 
effect  of  any  and  all  acts  which  may  be  done  by  the  persons  who 
are  corporators,  changes  the  legal  effect  ^  only  of  acts  done  in 
respect  to  the  corporate  enterprise.  The  constitution  of  a  cor- 
poration is  operative  only  in  relation  to  the  purposes  of  incor- 
poration and  the  means  of  their  attainment.  It  is  only  as  to 
these  purposes  that  the  corporators,  through  incorporation,  are 
enabled  to  act  as  an  incorporated  body ;  and  it  is  only  acts  in 
relation  to  the  corporate  enterprise  that  occasion  the  rules  of 
law  embraced  in  the  constitution  of  the  corporation  to  operate 
upon  the  actors.  Phrasing  the  whole  matter  somewhat  differ- 
ently, it  may  be  said  that  the  corporators  by  incorporation  ac- 
quire the  legal  competency  to  employ  certain  funds  or  other 
property  for  the  attainment  of  a  certain  object  in  a  manner  in 
which  it  would  not  have  been  legally  competent  for  an  unin- 
corporated company  to  act. 

§  31.  By  far  the  most  important  of  the  acts  which  on  the 
part  of  the  corporators  bring  about  incorporation,  is 
mental  the  agreement,  contained  in  the  charter  or  articles  of 
between"*  association,  whereby  the  parties  thereto  agree  that  the 
ratore.'^^*^  legal  relations  constituting  the  corporation  shall  arise 
between  them.  This  agreement  is  fulfilled  through 
incorporation,  which  causes  certain  of  the  contemplated  legal 
relations  to  arise,  and  provides  for  the  coming  into  existence  of 
further  legal  relations  upon  the  doing  of  further  acts  in  respect 
to  the  corporate  enterprise.  Upon  incorporation  this  agree- 
ment receives  the  sanction  of  the  rules  of  law  in  the  constitu- 
tion of  the  corporation,  its  terms  becoming  a  part  of  the  legal 
rules  which  manifest  themselves  in  legal  relations  in  respect  to 
the  corporate  enterprise.  Whether,  and  in  what  sense,  the  state 
may  be  regarded  as  a  party  to  this  agreement  will  be  discussed 
in  another  chapter.^  Here,  it  suffices  to  say,  that  the  agree- 
ment thus  embodied  in  the  constitution  of  the  corporation  can- 
not be  changed  by  the  state  unless  the  state  reserves  the  power 
to  change  it ;  and  this  amounts  to  saying  that  the  constitution 

^  Legal  e£fect,  i.  e.,  the  legal  rela- 1     >  Infra^  chap,  yiii.,  §§438  et  seq. 
tions  which  an  act  occasions. 
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o!  the  corporation  cannot  be  changed  in  any  material  respect  by 
the  state,  unless  the  power  to  change  it  is  reserved.^  If  this 
power  is  reserved,  the  agreement  between  the  corporators,  em- 
bodied in  the  constitution,  must  be  regarded  as  made  subject  to 
the  power  of  the  state  to  alter  the  constitution  and  the  agree- 
ment which  it  contains. 

§  32.  The  legal  relations  resulting  from  incorporation  subsist 
in  respect  to  the  object  of  incorporation  specified  in  the  charter 
or  articles  of  association  and  the  means  of  attaining  this  object, 
t.  tf.,  the  corporate  funds  and  property.     Roughly 
speaking,  the  general  result  of  these  relations  is  that  porate 
the  corporate  funds  become  a  so-called  trust  fund  set    ^ 
apart  for  the  attainment  of  the  object  of  incorporation,  as  will 
be  explained. 

§  33.  What  is  the  legal  situation  of  these  funds  ?  Can  any 
one  be  said  to  own  them  ?  Austin  says : '  "  The  proprietor  or 
owner  is  empowered  to  turn  or  apply  t^e  subject  of  his  property 
or  ownership  to  uses  or  purposes  which  are  not  absolutely  un- 
limited, bat  which  are  incapable  of  exact  circumscription  with 
regard  to  class  or  number."  And  again,  the  owner  "  may  not 
use  his  own  so  that  he  injure  another,  or  so  that  he  violate  a 
duty,  relative  or  absolute,  to  which  he  himself  is  subject.  But 
he  may  turn  or  apply  his  own  to  every  use  or  purpose  which  is 
not  inconsistent  with  that  general  or  vague  restriction." 

From  the  idea  of  ownership  conveyed  by  these  passages  from 
Austin,  it  is  plain  that  corporate  funds  cannot  with  propriety 
be  said  to  be  owned  by  any  one ; '  that  is  to  say,  the  legal  rela- 
tions subsisting  in  respect  of  corporate  funds  are  unlike  those 
subsisting  in  respect  of  property  which  is  mine..  Using  the 
term  "corporation"  in  the  sense  of  a  legal  institution,  to  say 
that  the  corporation  owns  the  corporate  funds  is  meaningless, 
for  the  legal  relations  in  respect  to  the  corporate  funds  are 
nothing  but  the  major  part  of  the  legal  relations  composing 
the  corporation ;  and  consequently  to  make  this  assertion  is  to 
say  that  a  mass  of  legal  relations  owns  the  major  part  of  itself. 


*  Except  in  the  exercise  of  certain 
powers  which  the  state  is  held  al- 
ways to  reserve,  see  §S  466,  466. 

'  Lect  zlvii.  on  law  as  to  its  pur- 
poses snd  sabjeots. 


*  **  Strictly  speaking,  ownership  is 
the  right  of  a  natural  person  or  per- 
sons only.^'  State  v.  Banlc  of  Louis- 
iana, 9  La.  745,  750;  see  also  Angell 
and  Ames  on  Corp.,  §  160. 
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which  is  nonsense.  On  the  other  hand,  using  the  term  corpo- 
ration in  the  second  sense  before  referred  to,^  as  meaning  a  body 
of  men,  to  assert  that  the  corporation  owns  the  corporate  funds 
is  to  make  not  a  meaningless,  but  an  incorrect  assertion.  The 
term  ownership  connotes  an  indefinite  multitude  of  rights  in 
respect  of  the  thing  owned,  including  the  right  to  destroy  it. 
This  multitude  of  rights  is  not  possessed  by  the  corporators 
either  singly  or  as  a  body  corporate ;  ^  ancf,  accordingly,  with 
no  propriety  can  they  be  said  to  own  the  corporate  funds. 

§  34.  The  discussion  of  the  legal  relations  respecting  the  cor- 
Legal  reiar  po^^te  funds,  i.  ^.,  the  funds  standing  in  the  name  of 
tioM  in  re-  the  Corporation,  will  constitute  a  large  part  of  this 
corporate      volume.    The  fi:eneral  outline  is  this :  The  state  has 

fnndH 

the  power  or  right  to  enforce  the  application  of  these 
funds  to  the  objects  of  incorporation,  at  least  so  far  as  the  pub- 
lic is  interested  in  their  attainment ;  the  shareholders  have  the 
right  that  these  funds  shall  be  applied  to  these  objects;  and 
the  creditors  of  the  corporation  have  the  right  to  prevent  the 
diversion  of  these  funds  from  the  objects  of  incorporation  to 
the  injury  of  creditors.  The  result  of  the  respective  rights  of 
these  different  classes  of  persons  is  that  corporate  property  be- 
comes a  fund  set  apart  for  the  attainment  of  certain  purposes 
from  which  it  cannot  be  diverted  without  the  consent  of  all 
whose  legally  protected  interests  would  be  injured  by  such  di- 
version. It  becomes  a  "  Zweckvermogen," — ^fund  devoted  to 
an  object — ^as  a  German  writer,  Brinz,  has  aptly  termed  it.' 


1  See  §  23. 

3  Compare  §§  4S-50. 

'  It  is  not  intended  to  assert  that  a 
corporation,  in  whatever  sense  the 
term  be  used,  is  technically,  or  in 
all  respects  substantially,  a  ^*  trus- 
tee ;  *'  nor  are  corporate  funds  *'  trust 
funds "  in  the  sense  that  there  is  a 
**  direct  and  express  trust  attached 
to  the  property.'*  See  Graham  v. 
Railroad  Co.,  102  U.  S.  148, 160.  In- 
deed, it  is  said  by  the  highest  au- 
thority that  **  a  corporation  *'  holds 
its  propei'ty  as  absolutely  as  an  in- 
diTidual.  lb.,  cited  in  Hollins  v. 
Brierfleld  Coal  Co.,   150  U.  S.  371, 
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382  et  seq.  The  phrase  '*  trust  fund  '* 
undoubtedly  is  vague,  and  perhaps 
the  courts  might  have  chosen  a  bet- 
ter one.  The  object  of  the  above 
analysis  is  to  indicate  how  the  term 
**  ownership ''  does  not  substantially 
and  fully  describe  the  legal  situation 
of  funds  **  belonging  to  a  corpora- 
tion.** In  one  case,  with  reference 
to  certain  circumstances,  a  court 
may  speak  of  corporate  property  as 
a  "trust  fund;"  in  another,  it  may 
say  that  a  corporation  owns  its  prop- 
erty as  absolutely  as  an  individual. 
One  should  be  careful  in  applying 
such  general  phrases  under  circum- 


CHAP.  III.]  ANALYSIS  OF  A   OOBPOBATION.  [§  37. 

§  35.  Persons,  not  shareholders,  bring  themselves  within  the 
operation  of  the  rules  of  law  in  the  constitution  of  the  corpo- 
ation  by  coatracting  with  the  corporate  representatives.  The 
rights  of  such  persons  are  the  manifestations  of  these  rules, 
which,  in  their  operation,  exclude  the  operation  of  other  rules ; 
as,  for  instance,  rules  whose  operation  would  have  been  occa- 
sioned by  contracting  with  the  agent  of  an  unincorporated  Snn. 

§  36.  The  result  of  the  analysis  reached  at  this  point  is  briefly 
this :  a  corporation,  considered  as  a  legal  institution, 
is  the  sum  of  the  legal  relations  resulting  from  the  Se  awSv- 
operation  of  rules  of  law  in  its  constitution  upon  the  "".J****** 
various  persons,  who,  by  fulfilling  the  prerequisite 
conditions,  bring  themselves  within  the.  operation  of  these  rules. 
The  general  effect  of  these  legal  relations  is  to  convert  the  corpo- 
rate funds,  in  respect  to  which,  through  the  operation  of  the  con- 
stitution of  the  corporation,  ownership  properly  speaking  ceases, 
into  a  fund  for  the  attainment  of  the  objects  of  incorporation. 

§  37.  It  is  needful  here  to  state  more  specifically  between 
whom  these  legal  relations  subsist.     There  is  first 
the  state,  which  is  to  be  viewed  in  two  characters :  between 
(a)  as  the  political  superior  from  whom  emanate  the  2??^®*' 
rules  of  law  which  manifest  themselves  in  legal  rela-   1®^^^^ 
tions  in  respect  to  the  corporate  enterprise ;  and  (J)  as  apecting 
a  party  between  whom  and  others,  through  incorpo-   porate 
ration,  arise  legal  relations  of  a  peculiar  nature  pro-  ^^^^'t*'^**- 
tected  by  the  constitution  of  the  United  States.*    Secondly, 
there  are  the  shareholders ;  thirdly,  it  will  be  convenient  to  re- 
gard the  persons  who  ordinarily  manage  the  corporate  affairs — 
the  directors  and  other  officers — as  a  distinct  class.     Creditors 
constitute  the  remaining  class  of  persons  interested  in  the  cor- 
porate enterprise.     Their  only  interest  is  to  be  paid  what  is  due 
them,  and  their  only  right  is  that  the  corporate  funds  shall  not 
be  wasted  or  misapplied  so  as  to  endanger  the  payment  of  their 
claims. 

It  will  be  necessary,  moreover,  to  consider  the  legal  relations 
subsisting  between  individuals  of  the  same  class  ;  and,  finally. 


■taiic€8  differing  from  those  with 
reference  to  which  they  were  used. 
It  is  Tain  to  think  to  cover  by  any 
■tngle  phrase  the  various  aspects  of 


the  legal  situation  of  corporate  prop- 
erty. 
^See  chap,  viii.,  §§438  et  seq. 
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there  is  still  another  and  somewhat  different  view,  which  it  will 
be  convenient  if  not  necessary  to  take  of  the  legal  relations  in 
respect  to  the  corporate  enterprise.  They  must  be  regarded  as 
subsisting  between  individuals  of  a  class  and  the  body  corporate 
as  representative  of  the  interests  of  all  persons  in  the  corporate 
enterprise. 

§  38.  The  very  notion  of  any  organized  body  of  men,  or  body 
Corporate  P^li^^^  ^^  Corporate,  implies  the  existence  of  certain 

manage-  rules  for  the  manafifement  of  the  affairs  of  the  body. 
The  constitution  of  a  corporation  always  contains  rules 
for  the  management  of  the  corporate  enterprise ;  providing,  as 
it  does,  that  acts  within  the  scope  of  the  purposes  of  incorpora- 
tion shall,  if  done  by  certain  persons,  have  the  same  legal  effect 
as  if  done  or  assented  to  by  every  one  interested  in  the  corpo- 
rate enterprise.  These  certain  persons  are  said  to  exercise  the 
corporate  powers.  By  filing  articles  of  association,  or  accept- 
ing a  charter,  shareholders  agree  that  the  corporate  enterprise 
shall  be  managed  as  provided  for  in  the  charter,  or  in  the  en- 
abling statute  and  articles  of  association.  Their  individual  right 
to  manage  the  funds  subscribed  they  surrender  into  the  hands 
of  a  majority  of  themselves,  and  into  the  hands  of  the  officers 
of  the  corporation,  as  provided  for  in  the  constitution.  To  the 
provisions  in  regard  to  the  corporate  management  creditors  im- 
pliedly  assent  in  contracting  with  the  corporation. 

Thus  the  body  corporate,  consisting  of  the  shareholders  as  an 
organized  body  acting  through  the  will  of  the  majority  and  com- 
posing the  corporation  (regarded  not  as  a  legal  institution,  but 
as  a  body  of  men  ^),  is  an  agency  with  plenary  authority  to  em- 
ploy the  corporate  funds  for  the  purposes  of  incorporation,  and 
the  acts  of  directors  within  the  scoi)e  of  their  authority  to  act 
for  the  corporation  are  to  be  regarded  as  the  acts  of  the  body 
corporate.  The  remedy  of  persons  aggrieved  through  the  mis- 
application of  corporate  funds  lies  ordinarily  against  the  body 
cor|>orate;  and  the  majority  of  questions  litigated  in  court  arise 
between  some  person  or  persons  and  the  body  corporate  as  rep- 
resenting all  pei-sons  in  any  way  interested  in  the  corporate  en- 
terprise. 
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§  39.  In  accordance  with  the  foregoing  remarks,  the  legal 
relations  constituting  the  corporation  will,  in  the 
chapters  which  follow  the  chapter  on  the  legal  effect  treatment, 
of  acts  done  on  behalf  of  a  corporation,^  be  treated 
in  the  following  order :  First,  relations  between  the  state  and 
the  body  corporate  as  representing  all  persons  interested  in  the 
corporate  enterprise,  and  between  the  state  and  the  different 
elates  of  these  persons ;  secondly,  the  legal  relations  between 
the  body  corporate  and  these  different  classes  of  persons; 
thirdly,  the  legal  relations  between  these  different  classes  of 
persons ;  and,  lastly,  the  legal  relations  among  persons  of  the 
same  class. 

§  40.  Here  a  few  remarks  mast  be  made  on  the  general  na- 
ture of  these  relations.    They  exist  for  the  most  part  General 
in  respect  of  a  certain  fund,  as  to  which  various  per-  J^^^^jJ^ 
sons  have  rights.    But  not  all  of  these  various  per-  tions  exist- 
sons  (the  creditors,  for  example)  have  ordinarily  a   spectof  the 
voice  in  the  management  of  this  fund ;  and  conse-  ente^^. 
qaently  these  different  persons  have  not  equal  oppor- 
tunity to  protect  their  respective  interests.    Some  of  these  per- 
sons, moreover,  on  account  of  rules  which  may  exist  in  the  consti- 
tution of  the  corporation,  may  be  temporarily  unable  to  enforce 
certain  of  their  rights  ;^  as,  for  instance,  creditors  may  be  tem- 
porarily disabled  by  the  rule  of  general  application  that  no 
creditor  of  the  corporation  can  bring  an  action  against  the 
shareholders  individually  to  enforce  either  unpaid  subscrip- 
Uons  or  statutory  liability,  until  he  has  obtained  judgment 
against  the  corporation,  and  execution  thereunder  has  been 
J^turned  unsatisfied.    From  these  and  other  considerations,  it 
would  seem  that  many  of  the  relations  in  respect  of  the  corpo- 
^te  enterprise  are  what  are  loosely  called  "  trust  relations,"  a 
species  of  legal  relation  the  essential  peculiarities  of  which  it 
^^'ould  be  well  to  determine  before  proceeding  further. 

§  41.  When  one  man  owes  a  legal  duty  to  another,  which 
^ther  actually  or  presumably  is  not  in  a  position  to 
^^force,  at  least  for  the  time,  the  law  imposes  on  the  reiaSs." 
person  owing  the  duty  a  stricter  accountability  to  the 


^  Chap.  vii. 

'  Or  we  may  say  their  rights  are 


temporarily  in  aheyance,  or  not  yet 
consummate. 
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person  to  whom  the  duty  is  owed  than  ordinarily  exists  between 
man  and  man.  That  is  to  say,  the  circumstances  are  such  that 
rules  of  law  apply  to  the  two  persons,  which  manifest  them- 
selves in  peculiarly  advantageous  rights  in  the  person  under  a 
disability.  These  are  rights  which,  were  it  not  for  the  circum- 
stances causing  the  disability  as  a  compensation  for  which  they 
are  given,  the  person  under  the  disability  would  not  have  had. 
For  instance,  through  inexperience  and  on  account  of  other  cir- 
cumstances, an  infant  is  presumed  incapable  of  protecting  itself 
against  the  acts  of  its  guardian.  Accordingly,  not  all  the  rules 
of  law  applying  ordinarily  to  transactions  of  sale,  for  instance, 
apply  when  the  guardian  purchases  his  ward's  property ;  but 
certain  other  rules  of  law  apply,  which  create  further  rights 
in  the  ward,  and  impase  a  most  stringent  accountability  on  the 
guardian,  preventing  the  latter  from  taking  advantages  and 
profits  to  which  he  would  have  been  entitled  had  the  seller  not 
been  his  ward. 

§  42.  Accordingly,  wherever  there  exists  what  is  called  a 
trust  relation,  there  will  be  found  an  inability  on  the  part  of 
the  cestui  que  trust  to  protect  himself  against  the  improper  acts 
of  the  trustee  ;  an  inability  arising  either  from  the  status  of  the 
former,  as  infancy  or  insanity,  or  from  the  special  circumstances 
of  the  case.  A  client  cannot  adequately  guard  against  the  im- 
positions of  his  attorney,  nor  an  absent  principal  against  the 
improper  acts  of  his  agent. 

§  43.  Again,  where  a  trust  relation  exists,  there  will  usually 
be  an  actual  confiding  in  the  trustee  by  the  cestui  qtie  trusty  who 
intrusts  his  affairs  to  the  former,  or  whose  property  may  be  con- 
fided to  the  trustee  by  others,  as  in  testamentary  guardianship. 
And  the  law  will  protect  such  confidence  from  abuse.  The 
element  of  actual  confidence  does  not  exist  when  a  person  is 
held  to  the  duties  of  a  trustee  by  reason  of  his  wrongful  act,  as 
the  wrongful  taking  of  another's  property. 

§  44.  A  trust  relation  arises  between  directors  and  share- 
holders, because  it  is  impracticable  for  the  latter  to  keep  them- 
selves adequately  informed  of  the  state  of  the  corporate  busi- 
ness, and  because  they  have  put  confidence  in  the  directors.  The 
directors  are  in  a  position  to  do  the  shareholders  injuries  against 
which  the  latter  can  protect  themselves  only  through  the  aid 
of  the  rules  of  law  which  manifest  themselves  in  trust  relations 
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between  these  two  classes  of  persons.  Trust  relations  exist  also 
between  the  directors  and  the  creditors  of  the  corporation,  on 
account  of  the  inability  of  the  creditors  to  protect  their  inter- 
ests in  the  funds  which  the  directors  manage. 

§  45.  Possibly  it  may  also  be  said  that  shareholders,  to  the 
extent  of  their  unpaid  subscriptions  to  the  capital  stock,  are 
affected  with  duties  towards  creditors,  which  constitute  trust 
relations  between  them ;  for  unpaid  subscriptions,  just  as  much 
as  those  paid  in,  are  held  to  form  part  of  the  corporate  funds, 
of  the  trust  funds,  to  be  devoted  to  the  objects  of  incorporation ; 
objects  which  include  the  payment  of  liabilities  contracted  in 
their  pursuit.  Yet  this  proposition  is  questionable,  and  there 
is  a  decision  to  the  contrary.^ 

§  46.  The  reason  last  stated  points  to  the  third  element  often 
present  when  a  trust  relation  exists,  to  wit,  possession  by  one 
person  of  property  of  which  another  is  the  legal  or  equitable 
owner,  or  in  respect  of  which  the  other  has  rights.  This  element 
occasions  a  trust  relationship  when  one  person  has  wrongfully 
taken  the  property  of  another;  and  the  same  element  may  be 
regarded  as  occasioning  a  trust  relationship  between  bailor  and 
bailee  in  respect  of  the  property  bailed ;  and  thus  a  person  may 
be  held  as  trustee  for  another  in  certain  respects,  or  in  respect 
of  certain  property,  while  in  other  respects  he  owes  the  latter 
no  special  duty. 

§47.  In  short,  the  circumstances  ordinarily  occasioning  a 
trust  relationship  are :  First,  actual  or  presumptive  inadequacy 
of  the  legal  rules  applicable  to  transactions  of  the  same  kind 
with  the  transaction  occasioning  the  relation  in  question,  to 
bring  about  what  the  law  regards  as  just  or  expedient ;  an  in- 
adequacy which  may  be  due  either  to  status  or  the  peculiar 
circumstances  of  the  case ;  secondly,  confidence  invited  by  one 
person,  and  by  another  actually  reposed,  in  the  discretion,  hon- 
esty, and  ability  of  the  former ;  and  thirdly,  possession,  light- 
fol  or  wrongful,  of  property  belonging  to  another,  or  in  respect 
to  which  the  other  has  rights.^ 

§  48.  Thus  far  a  corporation  has  been  regarded  solely  as  a 

^  Morrison  v.  Savage,  56  Md.  142.    i  suitable,  except  for  the  roughest  daa- 
'It  appears  at  a  glance  that  the   sification. 
tern  trust  relation  is  vague  and  un- 
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mass  of  legal  relations.  It  is  now  necessary  to  deter- 
poration  mine  who  are  the  individuals  composing  the  corpo- 
oi'men!*^^  ration  regarded,  not  as  a  mass  of  legal  relations,  but 
as  a  body  of  men.  Can  it  be  said  that  the  corpora- 
tion, or  body  corporate,  is  composed  of  all  the  persons  between 
whom  these  legal  relations  subsist?  This  conception  would 
embrace  all  persons  in  any  way  interested  in  the  corporate  en- 
terprise ;  it  would  embrace  the  state  as  representing  the  public, 
and,  beside  the  shareholders  and  directors,  it  would  also  em- 
brace the  creditors^f  the  corporation.  No  doubt  this  concep- 
tion would  be  adequate ;  but,  in  the  first  place,  it  is  repugnant 
to  any  popular  or  technical  meaning  of  the  term  corporation ; 
and,  moreover,  the  conception  of  such  an  undefined  body  of 
men,  if  not  hopelessly  indefinite,  would  be  at  least  too  unwieldy 
for  use. 

§  49.  On  the  whole,  it  is  more  in  accordance  with  the  ordi- 
nary use  of  terms,  and  a  clearer  and  more  serviceable  con- 
ception, to  regard  the  corporation  as  consisting  of  the  share- 
holders, who  may  with  propriety  be  said  to  constitute  the  body 
corporate,  as  it  is  through  their  acts,  or  the  acts  of  their  prede- 
cessors, that  incorporation  is  caused.  The  management  of  the 
corporate  enterprise  is  in  their  hands,  or  in  the  hands  of  per- 
sons chosen  by  them ;  and  on  them  and  their  appointees  the 
constitution  confers  the  competency  to  do  acts  which  occasion 
legal  relations  in  respect  of  the  corporate  enterprise ;  in  them 
and  their  appointees,  that  is  to  say,  are  vested  the  corporate 
powers. 

§  50.  The  shareholders,  then,  vested  with  the  corporate  pow- 
ers, are  the  body  corporate,  corporation,  or  company.  It  is 
their  acts,  when  done  in  the  manner  prescribed  in  the  consti- 
tution of  the  corporation,  that  are,  properly  speaking,  acts  of 
the  corporation.  The  main  feature  of  their  organization,  as  a 
body  corporate,  is  that  by  virtue  of  their  organization  acts  done 
in  pursuance  of  its  terms  and  within  the  scope  of  its  purposes 
are  in  effect  the  acts  of  all ;  and,  accordingly,  such  acts  of  a 
majority  of  a  requisite  quorum  are  to  be  regarded  as  the  acts 
of  the  whole  body. 

§  51.  Such,  then,  are  the  two  meanings  of  the  term  corpora- 
tion :  the  one,  the  sum  of  legal  relations  subsisting  in  respect 
to  the  corporate  enterprise;  the  other,  the  organic  body  of 
30 
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shareholders  whose  acts  cause  the  operation,  of  the  rules  of 
law  in  the  constitution.  In  these  two  meanings  of  the  term 
the  old  idea  of  the  ''  legal  person "  has  no  place.^    There  is, 


^Howpenons  could  succeed  each 
other  in  tlie  enjoyment  of  the  same 
rights  was  a  puzzle  ia  the  early  law, 
to  b«  solved  only  through  i-egarding 
the  successor  as  continuing  in  some 
way  the  legal  personality  of  his  prede- 
oesBor.  See  the  chapters  on  Succes- 
sion in  Holmes,  **On  the  Common 
Law."  The  hest  known  instance  of 
the  continoance  of  legal  personality 
is  the  oniversal  succession  of   the 
Roman  law.    But  the  early  common 
Isir  DOtions  of  succession  resemble 
those  of  the  Roman  law  more  closely 
than  is  ordinarily  supposed. 

The  fiction  of  a  legal  person  was 
Jaigely  due  to  the  difficulties  of  the 
early  lawyers  regarding  the  succes- 
sion of  one  person  to  the  rights  of 
another.    Even  to-day  we  help  out 
oar  thought  by  saying  that  an  as- 
signee ** stands  in  the  shoes**  of  his 
assignor.     However  useful  this  fic- 
tion may  once  have  been,  it  is  to-day 
inadequate  for  the  purpose  of  doing 
Jostice  among  persons  interested  in 
corporate    enterprises.     And    even 
where  it  can  still  be  used,  matters 
may    be     frequently  simplified   by 
avoiding  it.     Take,  for  instance,  the 
following  passage:  *^  If  a  person  be- 
comes surety  to  several  people  for 
the  conduct  of  a  servant  in  their  em- 
ploy, and    those    people  are  after- 
wards incorporated,  the  surety  is  dis- 
charged; for  the  person  created  by 
the  act  of  incorporation  is  different 
from  the  persons  in  whose  employ  the 
servant   was,    and   with  whom  the 
surety  contracted.*'     1   Lindley  on 
Part,  214;  see  Bensinger  t>.  Wren,  100 
PaSt50a  In  this  passage  a  fiction  is 
ued  to  prove  a  legal  proposition,  the 
plain  reasons  oi  which  lie  on  the  sur- 


face. The  contract  of  suretyship  is , 
strictly  construed  in  favor  of  the 
surety.  In  the  passage  quoted,  the 
liability  of  the  corporators  for  acts  of 
their  servants,  as  well  as  their  rela- 
tions to  the  latter,  were  changed  by 
their  own  incorpoiation.  Any  such 
change  discharges  the  surety,  who 
made  a  certain  distinct  contract, 
which  was  not  a  contract  to  guaranty 
the  fidelity  of  a  servant  of  an  in- 
corporated  body  of  men. 

It  is  in  respect  of  the  doctrine  of 
ultra  virea^  that  the  fiction  of  a  legal 
person  is  most  pernicious,  as  this  fie* 
tion  involves  regarding  a  corporation 
as  a  unit,  and  retards  the  proper  dis- 
crimination of  the  rights  of  different 
persons  in  regard  to  ultra  vires  acts. 
Moreover,  in  the  present  condition  of 
business  enterprises  In  this  country, 
this  fiction  may  give  rise  to  insol- 
vable  problems.  For  instance,  a  lail- 
road  company,  whose  road  extends 
through  two  states,  is  organized  un- 
der charters  from  both,  each  charter 
being  the  counterpart  of  the  other. 
Is  the  result  one  or  two  **  legal  per- 
sons**? Since  as  much  may  be  said 
on  one  side  as  the  other,  the  problem 
is  as  insol  vable  as  it  is  gratuitous. 
The  question  of  real  importance  is: 
What  are  the  rights  and  liabilities 
arising  under  these  charters  in  re- 
spect of  the  corporate  enterprise? 
And  this  question  may  be  answered 
without  reference  to  whether  this 
raiload  company  is  one  or  two  *'  per- 
sons,** or  Siamese  twins  born  of  dif- 
ferent mothers. 

Two  recent  judicial  utterances  re- 
garding the  fiction  of  a  **  legal  per- 
son** are  of  interest:  **The  abstract 
idea  of  a  corporation,  the  legal  entity, 
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however,  a  third  meaning  of  the  term  corporation  which, 
though  not  entirely  fortunate,  is  so  much  in  the  minds  of 
courts  and  business  men  that  it  cannot  be  overlooked.  In 
business  and  in  the  courts  the  term  corporation  is  often  used 
as  if  it  were  synonymous  with  the  name  by  which  action  is  usu- 
ally taken  in  regard  to  corporate  matters.  A  name  is  employed 
for  purposes  of  suit  in  the  courts,  and  a  name  is  employed  for 
ordinary  business  dealings.  The  corporate  name  and  the  term 
corporation  have  thus  become  synonymous  in  practical  usage. 
This  is  not  always  for  the  best.  The  corporate  name  in  one 
lawsuit,  or  appended  to  one  contract,  may  stand  for  very  dif- 
ferent interests  from  what  it  stands  for  in  another  lawsuit  or 
another  contract.  In  treating  the  name  of  the  corporation  as 
synonymous  with  the  term  corporation  the  results  have  been 
at  times  as  misleading  as  the  continuance  of  the  fiction  of  the 
legal  person.  This  last  method  of  employing  the  term  must, 
however,  be  borne  in  mind  in  any  consideration  of  corporation 
law. 


the  impalpable  and  intangible  crea- 
tion of  humsin  thought  is  itself  a  fic- 
tion, and  has  bben  appropriately  de- 
scribed as  a  figure  of  speech.  It 
serves  very  well  to  designate  in  our 
minds  the  oollectiye  action  and 
agency  of  many  individuals  as  per- 
mitted by  the  law;  and  the  substan- 
tial inquiry  always  is  what  in  a  given 
case  has  been  that  collective  action 
and  agency?  ^*  People  o.  North  River 
Sugar  Refining  Co.,  121  N.  Y.  682, 
621,  Opin.  of  Ct.  per  Finch,  J.  **  The 
general  proposition  that  a  corpora- 
tion is  to  be  regarded  as  a  legal 
entity,  existing  separate  and  apart 
from  the  natural  persons  composing 
it,  is  not  disputed;  bat  that  the  state- 
ment is  a  mere  fiction  ....  is  well 

32 


understood.  ...  It  has  been  intro- 
duced for  the  convenience  of  the  com- 
pany in  making  contracts,  in  acquir- 
ing property  for  corporate  purposes, 
in  suing  and  being  sued,  and  to  pre- 
serve the  limited  liability  of  the 
stockholders,  by  distinguishing  be- 
tween the  corporate  debts  and  prop- 
erty of  the  company,  and  of  the 
stockholders  in  their  capacity  as  in- 
dividuals.*' SUte  V.  Standard  Oil 
Co.,  49  O.  St.  137,  177,  Opin.  of  Ct 
per  Minshall,  J.  For  the  matters 
decided  in  these  two  cases  see  §  309  b. 
As  to  the  popular  business  way  of 
regarding  a  partnership  as  an  entity, 
see  Bank  of  Buffalo  v.  Thompson, 
121  N.  Y.  280. 
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CHAPTER  IV. 

RESEMBLANCES    BETWEEN   CORPORATIONS    AND  CER- 
TAIN OTHER  LEGAL  INSTITUTIONS. 


Object  of  the  chapter,  §  52. 

What  law  applicable  to  corpora- 
tions, §53. 

New  York  "  full  liability  corpora- 
ti0D*,"§54. 

New  York  joint-stock  associations, 

Comparison,  §§  56,  57. 
Limited  partnerships,  §  58. 
I'artnenhips:   dissimilar  from  cor- 
porations at  common  law,  §  59. 


Points  of  difference  remaining, 
§§60,61. 

The  element  common  to  these 
various  legal  institutions,  §  62. 

Material  questions,  §63. 

Law  applicable  to  corporations,  how 
determinable,  §§64,  65. 

Changes  in  corporation  law,  §  66. 

The  use  of  analogy,  §§67-69. 

The  application  of  general  princi- 
ples, §§  70,  71. 


§  52.  The  object  of  this  chapter  is  to  point  out  some  of  the 
elements  which  corporations  have  in  common  with 
certain  other  legal  institutions,  and  to  determine  some-  the^^^apter. 
^'hat  more  specifically  than  was  attempted  in  the 
preceding  chapter  the  rules  of  law  which  manifest  themselves 
in  the  legal  institutions  called  corporations.  The  danger  of 
reasoning  unguardedly  as  to  questions  of  corporation  law  from 
the  analogy  of  other  legal  institutions  will  be  referred  to  in- 
cidentlv. 

§53.  The  common  law  notion  of  a  partnership  was  sharply 
differentiated  from  the  common  law  notion  of  a  cor- 
poration.   Nowadays  it  would  not  be  easy  to  find  a  ^pitcibie 
business  corporation  corresponding  to  the  common   J?,^'^"^ 
law  notion  of  a  corporation.     On  the  other  hand,  we 
find  everywhere  a  great  multitude  of  legal  institutions,  in  great 
P^rtthe  manifestations  of  statutory  law,  which  resemble  part- 
nerships in  some  respects,  while  in  other  respects  they  resemble 
common  law  corporations.     The  law  of  these  legal  institutions, 
however,  is  not  the  law  of  partnership,  nor  is  it  altogether  the 
^'^•linaon  law  of  corporations.    It  is  rather  the  statutory  law 
under  which  they  are  organized,  together  with  the  later  phases 
^f  the  comnflon  law  of  corporations,  construed  and  interpreted 
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in  accordance  with  the  general  rules  of  the  law  of  contracts 
and  of  torts. 

To  notice  here  a  few  of  the  statutory  provisions  applying  to 
some  of  these  institutions  will  give  point  to  the  remarks  which 
will  follow. 

§  54.  Under  a  statute  at  present  in  force  in  the  state  of  New 
York,  *  any  "  three  or  more  pei'sons  may  become  a 
"fauiia-  stock  Corporation  for  any  lawful  business  purpose" 
por^^~"  [with  certain  important  exceptions]  by  executing  and 
filing  a  proper  certificate.  A  corporation  may  be  or- 
ganized under  this  statute  as  a  "  full  liability  corporation,"  by 
inserting  in  its  certificate  a  statement  to  that  effect.  In  which 
case  "  all  the  stockholders  of  the  corporation  shall  be  severally 
individually  liable  to  its  creditors  for  all  its  debts  and  liabilities, 
and  may  be  joined  as  defendants  in  any  action  against  it.  No 
execution  shall  issue  against  any  stockholder  individually  until 
execution  has  been  issued  against  the  corporation  and  returned 
unsatisfied,  and  all  the  stockholders  shall  contribute  a  propor- 
tionate share,  according  to  the  number  of  shares  of  stock  owned 
by  each,  of  the  amount  paid  by  any  stockholder  on  a  judgment 
recovered  against  him  individually  for  a  debt  of  the  corpora- 
tion, and  he  may  recover  from  the  other  stockholders  in  the 
corporation,  in  a  joint  or  several  action,  the  proper  portion  due 
by  them  and  each  of  them  of  the  amount  paid  by  him  on  any 
such  judgment."  * 

§  66.  A  comparison  of  these  "  full  liability  "  corporations  with 
certain  joint-stock  companies,  which  are  not  called 
*'  joint-  "  corporations,"  will  show  the  difficulty  of  using  the 
ciations."  term  "  corporation  "  in  classifying  legal  institutions. 
Chapter  258  of  the  New  York  laws  of  1849  provided : 
(1)  that  any  joint-stock  company  or  association  of  seven  or  more 
shareholders  or  associates  may  sue  and  be  sued  in  the  name  of 
the  president  or  treasurer  for  the  time  being  of  such  joint-stock 
company  or  association  ;  (2)  that  such  suit  shall  not  abate  by 
reason  of  the  death  or  removal  of  the  president  or  treasurer ; 
(3)  that  the  president  or  treasurer  shall  not  be  personally  liable 
for  any  such  suit  (though  this  provision  is  not  to  exempt  him 

1  Chap.  520,  laws  of  1901,  amending  j  safe  to  say  that  very  few  corporations 


prior  statutes. 
>  Laws  of  1892,  chap.  091,  §  6.    It  is 
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CHAP.  IV.]   KESEMBLiANCES   TO   OTHER   INSTITUTIONS.       [§  56. 

from  any  liability  to  which  he  is  subject  as  a  stockholder  in  the 
company) ;  (4)  that  suits  against  the  company  shall  be  prose- 
cuted in  this  manner  in  the  first  instance ;  but  that,  after  judg- 
ment entered  and  return  of  execution  thereon  unsatisfied,  suits 
may  be  brought  against  the  stockholders  individually.*  Chap- 
ter 245  of  the  laws  of  1854  contained  the  following  provisions : 
''  1.  Whenever,  in  pursuance  of  its  articles  of  association,  the 
property  of  any  joint-stock  association  is  represented  by  shares 
of  stock,  it  shall  be  lawful  for  said  association  to  provide  by 
their  articles  of  association  that  the  death  of  an^"^  stockholder, 
or  the  assignment  of  his  stock,  shall  not  work  a  dissolution  of 
the  association,  but  it  shall  continue  as  before ;  nor  shall  such 
company  be  dissolved,  except  by  judgment  of  a  court  for  fraud 
in  its  management,  or  other  good  cause  to  such  court  shown, 
or  in  pursuance  of  its  articles  of  association.  2.  Said  associa- 
tions may,  also,  by  said  articles  of  association,  provide  that  the 
shareholders  may  devolve  upon  any  three  or  more  of  the  part- 
ners the  sole  management  of  their  business.  3.  This  act  s/icUl 
iti  no  court  be  construed  to  give  said  associations  rights  and  privir 
Ittjes  as  corporations y  Chapter  289  of  the  laws  of  1867  pro- 
vided that  it  should  be  lawful  for  any  joint-stock  association  to 
purchase,  hold,  and  convey  such  real  estate  (1)  as  shall  be  neces- 
sary for  its  immediate  accommodation  in  its  business;  (2)  as 
shall  be  mortgaged  to  it  in  good  faith ;  (3)  as  it  shall  purchase 
at  sales  under  judgments,  decrees,  or  mortgages  held  by  it. 
^The  said  joint-stock  company  shall  not  purchase,  hold,  or  con- 
vey real  estate  for  any  other  purpose ;  and  all  conveyances  of 
such  real  estate  shall  be  made  to  the  president  of  such  joint- 
stock  company,  as  such  president,  and  who,  and  his  successors, 
from  time  to  time,  may  sell,  assign,  and  convey  the  same,  free 
from  any  claim  thereon  against  any  of  the  shareholders,  or  any 
person  claiming  under  them."  ^ 

§  56.  It  appears  at  a  glance  how  closely  these  joint-stock 
associations  resemble  the  "full  liability  corporations"  above 


^ These  provisions,  modified  in 
Uogoage  by  yarions  amendments, 
still  sobstantiaUy  constitute  §§  1919- 
1^2  of  the  New  York  Code  of  Civil 
Procedore. 

'See,  also,  chap.  037  of  laws  of 


1867;  chap.  290,  laws  of  1868,  chap. 
599,  laws  of  1881,  and  chap.  285,  laws 
of  1894.  The  last  repeals  chapter  245 
of  the  laws  of  1854,  and  chapter  289 
of  the  laws  of  1867,  which  are  cited 
above  merely  for  illastratiou. 
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referred  to  ;  yet  the  latter  are  called  "  corporations/'  while,  as 
to  the  former,  the  lemslature,  in  the  same  breath  in 
son.  which  it  gives  them  similar  privileges  and  capacities, 

declares  that  in  no  court  shall  the  statutory  provisions 
regulating  these  associations  '^  be  construed  to  give  them  rights 
and  privileges  as  corporations."  * 

§  57.  The  New  York  Court  of  Appeals,  after  some  uncer- 
tainty of  mind,^  held  that  joint-stock  associations  were  not  taxa- 
ble under  certain  statutes  taxing  "  inonied  or  stock  corporations." 
Referring  to  «the  statutes  authorizing  joint-stock  associations, 
Judge  Finch,  who  gave  the  opinion  of  the  Court,  remarked  that 
since  their  passage  "  the  legislature,  while  steadily  preserving 
the  distinction  of  names,  has  with  equal  persistence  confused 
the  things  by  obliterating  substantial  and  characteristic  marks 
of  difference,  until  it  is  now  claimed  that  joint-stock  associations 
have  grown  into  and  become  corporations  by  force  of  the  con- 
tinual bestowal  upon  them  of  corporate  attributes."  The  Court, 
however,  recognized  its  duty  to  give  effect  to  this  legislative  in- 
tent to  preserve  the  distinction  between  the  two  classes  of  organ- 
izations, and  at  the  close  of  the  opinion  the  learned  judge  for- 
mulated their  distinguishing  characteristics  as  follows:  "The 
formation  of  the  one  involves  the  merging  and  destruction  of 
the  common  law  liability  of  the  members  for  the  debts,  and  re- 
quires the  substitution  of  a  new,  or  retention  of  the  old,  liabil- 
ity by  an  affirmative  enactment  which  avoids  the  inherent  effect 
of  the  corporate  creation  ;  in  the  other,  the  common  law  liabil- 
ity remains  unchanged  and  unimpaired,  and  needing  no  statu- 
tory intervention  to  preserve  or  restore  it ;  the  debt  of  the  cor- 
poration is  its  debt  and  not  that  of  its  members ;  the  debt  of 
the  joint-stock  company  is  the  debt  of  the  associates  however 
enforced  ;  the  creation  of  the  corporation  merges  and  drowns 
the  liability  of  its  corporators,  the  creation  of  the  joint-stock 
company  leaves  unharmed  and  unchanged  the  liability  of  the 
associates ;  the  one  derives  its  existence  from  the  contract  of 


1  The  Massachusetts  courts  hold 
the  New  York  joint-stock  associa- 
tions not  to  be  corporations,  and  tliat 
their  members  may  be  sued  as  part- 
ners. Boston  &  Albany  K.  K.  Co.  v. 
Pearson,  128  Mass.  445.    New  Jersey 
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courts  hold  them  to  be  corporations. 
Edgeworth  v.  Wood,  58  N.  J.  L.  463. 
See  as  to  actions  against  them,  Van 
Aernam  v,  Bleistein,  102  N.  Y.  366. 

-  See  People  v.  Wemple,  117  N.  Y. 
136. 
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individaals,  the  other  from  the  sovereignty  of  the  state.  The 
two  are  alike,  but  not  the  same.  More  or  less,  they  crowd  upon 
and  overlap  each  other,  but  without  losing  their  identity,  and 
so,  while  we  cannot  say  that  the  joint-stock  company  is  a  cor- 
poration, we  can  say,  as  we  did  say  in  Van  Aernam  v.  Bleistein, 
(102  N.  Y.  360),  that  a  joint-stock  company  is  a  partnership  with 
some  of  the  powers  of  a  corporation.''  * 

§  58.  Limited  partnerships  afford  another  illustration  of  the 
difiSculty  of  saying  what  constitutes  a  corporation,   l^j^j^ 
Such  a  partnership  exists  where  one  or  more  of  the  partner- 
partners  are  liable  individually  for  the  firm  debts,  and 
one  or  more,  provided  the  requirements  of  the  statute  are  com- 
plied with,  incur  no  personal  liability  for  such  debts  beyond 
the  amount  contributed  by  them  to  the  capital  of  the  firm. 
Thus  in  limited  partnerships  exists  a  liability  restricted  to  cer- 
tain funds,  as  is  the  case  with  most  corporations.    There  are, 
moreover,  corporations  in  which  there  is  no  restricted  liability ; 
and  so  a  limited  partnership,  which  is  not  called  a  corporation, 
possesses  an  ordinary  corporate  attribute  which  some  corpora- 
lions  lack.' 


^  People  ex  rel.  Winchester  v,  Cole- 
man, 133  N.  Y.  279,  286.  Compare 
BarDdoUar  v.  Dubois,  142  Pa.  St.  565, 
5eO;  WiUis  v.  Chapman,  68  Yt.  459. 
Aa  to  the  principles  of  agency  appli- 
cable to  members  of  a  joint-stock  as- 
sociation, see  McCabe  v.  Goodfellow, 
133  N.  Y.  80. 

*  A  limited  partnership  has  been 

called  a  gucKt-corpoTation;  see  Angell 

and  Ames  on  Corp. ,  §  45.     In  Thorn  as 

t,  Dakin,  22  Wend.  9,  112  (1839),  it 

was  decided  by  the  Supreme  Court  of 

tlie  state  of  New  York,  whose  chief 

justice  at  the  time  was  tlie  venerated 

NelsoD,  tliat  certain  banking  institu- 

tioDs,   forDied    under   **an    act    to 

authorize  the  business  of  banking,** 

pused  April  eighteenth,  1838,  were 

corporations.    The    year    following 

this  decision,  the  case  of  Warren  v, 

^n,23  Wend.  103, 196,  was  decided 

in  the  Court  for  the  Correction  of 

Snon  in  the  same  state.     In  this 


case,  after  the  greatest  deliberation, 
it  was  held  that  these  same  banking 
institutions  were  not  corporations. 
The  difficulty  of  saying,  more  than 
forty  years  ago,  what  constitutes  a 
corporation  is  shown  by  the  argpi- 
ments  and  decisions  in  these  two 
cases. 

Likewise,  in  respect  of  public  cor- 
porations, it  is  hard  to  say  what  con- 
stitutes them  corporations.  A  city 
with  a  special  charter  has  more  ex- 
tensive powers  of  corporate  action 
thau  a  town,  or  a  county,  or  *'  dock 
commissioners."  In  Downing  v,  In- 
diana State  Board,  129  Ind.  443,  the 
'*  Indiana  State  Board  of  Agricul- 
ture" was  held  to  be  a  private  cor- 
poration, it  having  a  specifically 
granted  right  of  perpetual  succes- 
sion. 

Perhaps  the  following  extracts  will 
show  what  a  guaai-corporation  is. 
' '  There  may  be  also  private  corpora- 
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§  60.]  THE  LAW   OP   PBIVATB  CX)BPO RATIONS.  [CHAP.  IV. 


Partner- 
slii|m:  dis- 
similar 
from  corpo- 
rations at 
common 
law. 


§  59.  Bai-on  Lindley,  in  his  work  on  Partnership,  quotes 
many  definitions  of  that  term,  but  prudently  refrains 
from  giving  one  himself,  remarking  pertinently  that 
^'  to  frame  a  definition  of  any  legal  term  which  shall 
be  both  positively  and  negatively  accurate,  is  possible 
only  to  those  who,  having  legislative  authority,  can 
adapt  the  law  to  their  own  definition."  '  Still,  every  one  has  an 
idea  of  an  ordinary  business  partnership ;  and  an  ordinary  part- 
nership differs  from  a  corporation  at  common  law  chiefly  in 
the  following  points :  first,  it  is  not  an  artificial  person ;  sec- 
ondly, a  change  of  partners  dissolves  the  firm ;  thirdly,  the 
partners  are  personally  liable  for  all  the  firm  debts ;  fourthly, 
they  are  each  other's  agents  in  respect  to  the  firm  business ; 
and,  fifthh%  a  partnership  requires  no  special  sanction  for  its 
existence. 

§  60.  Not  all  of  these  points  of  difference  remain  to-day.    It 
is  no  longer  clear  that  a  corporation  is  a  distinct  per- 
differonce     SOU ;  and  as  to  the  third  of  these  points  it  may  be 
pemaimng.    ^. ^^  ^^^^  .^  many  corporations  the  members  are  per- 
sonally liable,  and  that  in  some  (limited)  partnerships  not  all 


tioDS  created  with  powers  sub  modo^ 
and  for  a  few  specified  purposes  only, 
and  which  are  properly  quast-cor- 
porations.  The  joint-stock  banks  in 
England  of  modeiii  creation,  called 
into  existence  by  the  act  of  7  Geo.  IV. , 
are  considered  9ua«t-corporations,  as 
that  act  provides  for  a  continuance 
of  the  partnership,  notwithstanding 
a  change  of  partners.  In  this  case 
tlie  partnersliip  has  the  corporate  at- 
tribute of  succession.  And  a  mining 
joint-stock  association  was  deemed  a 
(7?<am'-corporation,  because  a  suit  for 
a  demand  against  tlie  company 
might,  by  virtue  of  an  act  of  Parlia- 
ment, be  brought  against  the  direct- 
ors. Here  is  attaclied  tlie  corporate 
liability  of  being  sued  without  the 
names  of  each  individual  partner 
composing  tlie  company.'*  Angell 
and  Ames  on  Corp.,  §  25,  citing  Har- 
rison r.  Simmiiis,  4  M.  &  W.  510. 
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Again,  it  is  said  in  the  same  work 
at  §40:  **  A  trading  association  may 
be  but  a  mere  partneiithip;  or  it  may 
have  corporate  powers  to  a  small  ex- 
tent and  sub  modo;  or  it  may  be  in- 
vested with  corporate  functions  to  a 
considerable  and  yet  limited  extent; 
or  it  may  exist  with  all  the  incidental 
functions  and  peculiar  privileges 
which  a  grant  of  unconditional  [t] 
corporate  power  confers.^'  It  would 
be  hard  to  conceive  of  anything  more 
conditional  than  a  grant  of  the  most 
**  unconditi(mal  **  corporate  power. 
See  also  2  Kent,  Com.,  274. 

Of  course,  in  all  these  cases  of 
**9ua«'-corporations,**  whether  pub- 
lic or  private,  the  real  questions  are 
what  joint  or  corporate  action  can 
be  taken  ?  and  what  are  the  legal  re- 
lations arising  ?  See  Liverpool  Ins. 
Co.  V.  Massachusetts,  10  WaU.  666. 

^  Lindley  on  Part.,  p.  1. 
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the  partners  are  personally  liable.  Moreover,  under  the  gen- 
eral enabling  statutes,  the  importance  of  the  ^'  special  sanction" 
has  passed  away,  and  a  corporation  usually  requires  no  more 
special  sanction  than  a  limited  partnership.  No  legal  institu- 
tion exists  save  through  the  sanction  or  operation  of  the  rules 
of  law  of  which  it  is  a  manifestation. 

§  61.  The  differences  which  still  exist,  however,  between  a 
corporation  and  a  partnership  make  the  application  to  the  one 
of  rules  of  law  regulating  the  other  likely  to  lead  to  error. 
Two  points  of  radical  difference  remaining  to-day  are  these : 
(1)  In  a  partnership,  each  partner  is  the  agent  of  the  other 
partners  in  respect  of  the  partnership  business,  while  this  is 
not  true  of  shareholders  in  a  corporation.  (2)  The  members  of 
a  corporation  may  transfer  their  shares  at  will,  and  thereby, 
with  certain  exceptions,  relieve  themselves  from  all  liability  in 
regard  to  the  corporate  enterprise,  the  transferee  of  the  shares 
succeeding  to  all  the  rights  and  liabilities  of  the  transferror. 
But  a  partner  cannot  thus  relieve  himself  from  his  liability,  and 
a  transfer  of  his  interest  ordinarily  necessitates  a  winding  up 
of  the  partnership  business.^ 


1  In  many  respects,  an  unincorpo- 
ntod  joint-stock  association  resem- 
bles an  ordinary  partnershipi  *^  The 
fuDdamental  distinction  between 
partnerships  and  unincorporated 
companies  is,  that  a  partnership 
consists  of  a  few  individuals  known 
to  each  other,  bound  together  by 
ties  of  friendship  and  mutual  confi- 
dence, and  who,  therefore,  are  not 
at  liberty  without  the  consent  of  all 
to  retire  from  the  firm,  and  substi- 
tnte  other  persons  in  their  place; 
whilst  a  company  consists  of  a  larger 
nnmber  of  indiyiduals,  not  necessa- 
rily acquainted  with  each  other  at 
>UiSo  that  it  is  a  matter  of  compara- 
^▼«  indifference  whether  changes 
^on^t  them  are  effected  or  not. 
•  •  •  Indeed  it  may  be  said  that  the 
l^wof  unincorporated  companies  is 
^o^posed  of  little  else  than  tbe  law 
^P^rtQership  modified  and  adapted 


to  the  needs  of  a  large  and  fluctuat- 
ing number  of  members.^*  *lLind- 
ley  on  Part.,  5.  See,  generally,  for 
distinctions  between  partnerships, 
joint-stock  associations,  and  corpo- 
rations, Lindley's  inti'oductory 
chapter  ;  also  Gibb's  Estate,  157  Pa. 
St.  59. 

**  Commercial  men  and  account- 
ants are  apt  to  look  upon  a  firm  in 
the  light  in  which  lawyera  look  upon 
a  corpoi'ati<»n,  t.  ^.,  as  a  body  dis- 
tinct from  the,  members  composing 
it,  and  having  rights  and  obligations 
distinct  from  those  of  its  members. 
.  .  .  But  this  is  not  the  legal  no- 
tion of  a  firm;  .  .  .  speaking 
generally,  the  firm,  as  such,  has  no 
legal  recognition.  This  non-recog- 
nition of  the  firm,  in  the  mercantile 
sense  of  the  word,  is  one  of  the 
must  marked  differences  between 
partnerships  and  incorporated  com- 
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§  64.]  TH^   LAW   OF   PRIVATE   CORPORATIONS.    [CHAP.  IV. 

§  62.  In  one  respect,  all  these  various  institutions  resemble 
The  eie-  ^^^^  other,  though  not  very  closely.  In  connection 
m«nt  com-  with  all  of  them  are  certain  funds  and  propertv  con- 
these  va-  stitutiug  a  "  trust  fund  "  to  be  devoted  in  a  certain 
instftiu^  manner  to  the  accomplishment  of  certain  objects.^ 
tions.  j^  |.jjg  jjgg^  ^f  ^  tpust  fund  there  are  many  gradations ; 

but  the  essential  quality  running  through  them  all  is  that  which, 
viewed  negatively,  consists  in  the  absence  of  complete  owner- 
ship with  the  power  of  arbitrary  disposal  in  any  person ;  or, 
viewed  positively,  consists  in  this,  that  certain  persons,  other 
than  the  possessor  or  apparent  owner,  have  rights  in  regard  to 
the  fund.  These  rights  diflfer  greatly,  being  of  more  import- 
ance in  respect  of  a  limited  partnerahip,'  or  a  corporation,  than 
in  respect  of  an  ordinary  partnership,  or  an  unincorporated  joint- 
btock  association  of  unlimited  liability. 

§  63.  In  all  instances,  the  material  questions  nowadays  aris- 
ing in  connection  with  any  of  the  legal  institutions 
questions,  mentioned  will  be:  What  are  the  means  and  capaci- 
ties of  corporate  action  ?  and  what  are  the  rights  and 
liabilities  arising  among  the  persons  interested  ?  These  are  the 
real  questions  of  vital  importance,  the  decision  of  which  will 
not  ordinarily  depend  on  whether  or  not  a  given  institution  is 
to  be  called  a  corporation,  w^hich  indeed  is  little  more  than  a 
question  of  how  far  a  mediaeval  nomenclature  is  applicable  to 
modern  institutions. 

§  64.  Such  being  the  resemblances  between  corporations, 
joint-stock  associations,  and  partnerships;  and  the 
cable  to  designation  of  the  class  to  which  any  given  institu- 
tioDfl^'how  tion  belongs  being  so  difficult,  as  well  as  barren  of 
abie™***^  results  when  accomplished,  how  may  the  rules  of  law 
which  manifest  themselves  in  the  mass  of  legal  rela- 
tions constituting  a  corporation  be  determined  ?  These  rules, 
as  stated  in  the  preceding  chapter,  are  contained  in  the  consti- 
tution of  the  corporation.  Some  of  them,  and  the  legal  rela- 
tions in  which  they  manifest  themselves,  may  be  readily  deter- 
mined, as  they  are  embraced  in  the  enabling  statute,  or  in  the 


panics.''  1  Lindley,  ib.  206-207.  See 
Bank  of  Buffalo  v.  Thompson,  121  N. 
Y.  280,  283. 
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^  Compare    HoUins    v.    Brierfield 
Coal,  etc.,  Co.,  160  U.  S.  371,  385. 
^  Innes  v.  Lansing,  7  Paige,  583. 
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s}>ecial  charter,  should  thei^e  be  one.  Complementary  to  the 
rules  of  law  in  the  enabling  statute,  exist,  as  constituent  ele- 
ments of  the  corporate  constitution,  the  rules  of  law  embraced 
in  what  may  roughly  be  called  corporation  law,  a  term  which 
signifies  the  mass  of  legal  rules  which  have  come  into  exist- 
ence through  the  requirements  of  society  with  respect  to  joint 
action  for  a  common  object.  A  corporation,  like  any  other 
legal  institution,  corresponds  to  a  certain  need  of  society ;  and 
the  rules  of  law  manifesting  themselves  in  it  are  those  which 
this  need  has  called  forth.  These  rules  cannot  always  be  rea- 
soned out,  or,  in  logical  sequence,  deduced  from  one  another, 
because  they  do  not  compose  a  logically  consistent  whole; 
neither  do  they  always  appear  reasonable  in  relation  to  the 
needs  of  society  to-day.  There  is  no  reason  to  believe,  however, 
that  these  apparently  illogical  rules  were  not,  in  their  incep- 
tion, logical  and  consistent  with  the  mass  of  other  rules  of  law 
then  manifesting  themselves  in  the  institution  in  question. 
Alanj'^  legal  institutions  of  ancient  origin,  whose  growth  is  ob- 
scured through  lapse  of  time,  can  no  longer  be  analyzed  into 
their  constituent  elements  ;  nor  can  the  process  through  which 
was  attained  the  known  resultant  of  their  combined  factors  be 
traced  historically  or  reasoned  out  from  general  principles. 
This  process  cannot,  as  it  were,  be  reasoned  out  backwards, 
because  many  of  the  rules  manifesting  themselves  in  these  in- 
stitutions, at  least  in  their  application  to  these  particular  in- 
stitutions, are  of  historical  origin  and  technical.  To  say  that  a 
legal  rule  is  of  historical  origin  and  therefore  not  reducible  to 
logical  principles,  means  that  it  is  the  resultant  of  a  combina- 
tion of  different  maxims  of  diverse  origin,  each  of  which  in  its 
own  origin  was  perhaps  logical  and  consequent  enough,  but  ap- 
pears in  the  present  combination  quite  anomalous  because  of 
the  obliteration  of  some  step  in  tiie  process  of  combination. 
Again,  to  say  a  rule  is  technical  and  not  logical,  is  saying  in 
most  instances  substantially  the  same  thing,  that  it  is  an  old 
rule,  which  at  its  origin  was  the  outgrowth  of  other  rules,  in 
connection  with  which  it  was  likely  logical ;  that  now  these 
other  rules  are  forgotten,  and  the  ^^  technical"  rule  remains  a 
sort  of  logical  anachronism,  which  is  as  impracticable  to  fit  in 
with  the  present  system  of  law,  as  to  use  the  flint  of  an  old 
'* Queen  Anne"  in  a  modern  "Winchester." 
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§  68.]  THE   LAW   OF   PRIVATE  CORPORATIONS.  [CHAP.  IV. 

§  65.  Consequently,  the  constitution  of  a  corporation,  to  which 
we  must  turn  for  the  answer  to  legal  questions  arising  in  respect 
of  the  corporate  enterprise,  far  from  being  so  logical  and  con- 
sistent that  some  of  its  elements  being  known,  the  rest  may 
be  inferred  with  the  certainty  with  which  the  structure  of  a 
fossil  bird  may  be  inferred  from  its  footprints ;  far  from  being 
a  logical  and  consistent  whole,  the  constitution  of  a  corpora- 
tion is  a  conglomerate  of  rules  the  union  of  which  was  due  not 
to  chance,  for  there  is  no  chance,  but  to  causes  and  occasions  of 
which  we  may  be  ignorant. 

§  66.  In  the  course  of  time,  some  of  the  rules  of  corporation 
law,  their  adaptability  to  the  needs  of  corporate  en- 
ooi^ntion    terprises  ceasing,  have  been  silently  dropped  by  the 
^^'  courts,  or  abolished  by  legislation.     The  new  rules 

needed  in  their  place  have  been  either  patently  created  by  the 
legislature  in  the  shape  of  statutes,  or  formed  through  a  more 
obscure  and  intangible  process.  When  not  enacted  by  the 
legislature,  new  rules  which  come  into  being  seem  to  be 
formed  by  the  courts  reasoning  them  out  in  two  methods; 
first  by  analogy,  and,  secondly,  by  applying  general  principles 
of  law  and  common  sense  to  the  case  in  question. 

§  67.  When  to  the  solution  of  a  question  of  law  arising  in 
respect  of  some  legal  institution,  as,  for  instance,  a 
^0^.^'  corporation,  a  rule  of  law  applicable  to  some  other 
kind  of  legal  institution,  as,  for  instance,  partner- 
ship, is  applied  by  reason  of  the  analogy  between  a  corporation 
and  a  partnership,  what  has  been  done  is  this.  A  rule,  for 
the  application  of  which  to  one  legal  institution  there  are  prob- 
ably sound  reasons,  has,  because  of  some  resemblance  between 
this  and  another  legal  institution,  been  applied  to  the  latter,  in 
respect  of  which  the  reasons  for  the  application  of  the  rule  may 
fail,  for  not  unlikely  the  two  institutions  resemble  each  other 
in  points  which  the  rule  in  question  does  not  touch.  The  appU- 
oation,  then,  of  the  rule  to  the  latter  institution  having  been 
caused  by  a  misleading  analogy,  will  likely  be  found  unwise, 
and  in  this  application  the  substantial  reasons,  which  are  the 
roots  of  any  rule  of  law,  failing,  the  rule  itself  will  shortly  like 
dead  wood  drop  away. 

§  68.  Analogies  between  legal  relations  constituting  corpora- 
tions  and  legal  relations  constituting  partnerships  may  be  at 
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times  advantageously,  if  guardedly,  used  for  purposes  of  il- 
lustration.   But  if  inferences  are  to  be  drawn  from  such  anal- 
ogies, too  great  care  cannot  be  taken  to  determine  wherein  the 
analogy  consists;  an  inquiry  which  may  often  resolve  itself 
into  an  inquiry  how  far  the  reasons  for  the  application  of  the 
rale  to  the  one  legal  institution  hold  good  for  the  application 
of  the  rule  to  the  other.     To  illustrate,  take  the  instance  of  a 
corporation,  the  shareholders  of  which  are  affected  with  per- 
sonal liability  for  the  debts  of  the  corporation,  judgment  hav- 
ing first  been  obtained  against  the  corporation,  execution  levied 
thereunder  and  returned  unsatisfied..    Suppose  suit  to  have  been 
brought  against  the  corporation,  judgment  obtained,  the  execu- 
tion thereunder  returned  unsatisfied,  and  that  suit  is  brought 
against  the  shareholders  personally.     Some  courts,  reasoning 
from  analogy,  have  held  the  shareholders  liable  as  guarantors, 
while  in  other  courts  they  have  been  held  liable  as  partners. 
But  the  general  analogy  between  the  liability  of  a  surety  and 
that  of  a  shareholder  is  as  misleading  as  the  analogy  between 
the  liability  of  a  shareholder  and  that  of  a  partner.     On  the  one 
hand,  acts  may  be  done  which  would  discharge  a  surety  from 
his  liability,  which  do  not  discharge  a  shareholder  from  his ; 
and,  on  the  other  hand,  by  a  bona  Jide  transfer  of  shares  the 
liability  of  the  shareholder  may  cease,  while  a  partner,  by  sell- 
ing out  his  interest  in  the  firm,  cannot  free  himself  from  his 
liability  to  partnership  creditors.     No  ;  the  liability  of  a  share- 
holder in  respect  of  his  shares  in  such  a  corporation  is  the  lia- 
bility neither  of  a  surety  nor  of  a  partner,  for  the  reasons  which 
led  to  the  formation  of  the  rules  regulating  the  liability  of  a 
surety  or  of  a  partner  are  not  necessarily,  or  even  probably, 
present.     The  liability  in  question  is,  properly  speaking,  the 
liability  of  a  shareholder  in  that  particular  corporation,  and  is 
determined  by  the  rules  contained  in  the  corporate  constitu- 
tion.^ 

§  69.  There  are,  however,  elements  in  the  liability  of  a  share- 
holder in  such  a  corporation  which  are  in  truth  analogous  to 
certain  elements  in  the  liability  of  a  surety  or  partner.  But 
these  elements  are  the  manifestation  of  legal  rules  common  to 
all  three  kinds  of  institutions,  and,  therefore,  to  be  regarded 

1  See,  for  a  fuller  discussion  of  tliis  question^  §§  712-720. 
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no  more  as  rules  of  corporation  law  than  as  rules  of  the  law  of 
partnership  or  srf^etyship.  They  are  rather  legal  rules  of  al- 
most universal  application,  reasons  for  which  exist  in  respect 
to  almost  all  legal  institutions.  They  are  rules  which,  like  the 
rule  that  for  a  valid  contract  there  must  be  a  consideration, 
form  the  basis  of  the  law  of  contracts,  or,  like  the  rule  that  a 
man  is  responsible  for  the  acts  of  his  agent  within  the  scope 
of  his  authority  form  the  basis  of  the  law  of  agency. 

§  70.  The  second  method  by  which  courts  may  form  new 
rules  of  law,  is  by  applying  to  the  case  in  question 
catfonof  *  general  principles  of  law  of  extended  application. 
princSJies.  The  objection  to  this  method  is  that  it  is  well  nigh 
impracticable  on  account  of  the  difficulty  in  determin- 
ing what  are  these  general  principles  of  law.  Still,  this  objec- 
tion is  not  insurmountable.  However  much  jurists  may  diflfer 
in  regard  to  the  science  of  jurisprudence,  that  there  is  some 
such  science  founded  on  general  principles  in  themselves  logi- 
cal, just,  or  farseeingly  expedient,  according  as  one  may  phrase 
it,  few  would  deny.  It  is  not  necessary  for  jurisprudence  that 
it  should  be  based  on  principles,  true,  just,  or  expedient  for  all 
time.  It  is  enough  for  such  a  science  that  it  be  based  on  founda- 
tions that  will  last  out  a  generation  or  two.  As  such,  it  will 
be  the  expression  of  the  systematized  common  sense  or  intelli- 
gence of  men  specially  trained  in  law. 

§  71.  Indeed,  to  form  a  new  rule  based  on  general  principles 
of  law  is  no  more  than  forming  a  rule  which  shall  not  shock 
the  trained  intelligence  of  jurists ;  and  such  a  rule  will  be  con- 
sistent with  the  law  as  a  whole,  in  so  far  as  any  rule  can  be 
consistent  with  a  huge  body  of  rules,  some  of  which  are  incon- 
sistent with  the  rest.  Forming  a  new  rule  of  law  amounts  to 
little  more  than  deciding  a  novel  case  in  accordance  with  what 
seems  to  the  court,  considering  the  general  state  of  the  law  and 
of  society,  to  be  on  the  whole  most  expedient  or  just.  The 
danger  arising  from  reasoning  from  the  analogy  of  different 
legal  institutions  is,  lest  a  rule  of  law  be  applied  where  the  rea- 
sons for  its  application  fail ;  and  in  truth,  where  a  rule  of  law 
already  identified  with  one  legal  institution  is  advantageously 
applied  to  another,  it  will  be  because  good  reasons  for  the  ap- 
plication of  the  rule  exist,  and  not  because  of  the  resemblance 
of  one  institution  to  a  fancied  prototype. 
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CHAPTER  V. 

LEGAL  RELATIONS  ARISING  THROUGH  THE  PROMOTION 

OF  A  CORPORATION.^ 


The  law  applicable,  §  72. 

Two  classes  of  persons  iDterested, 

S73. 
Liability  of    promoters.       General 
principles,  §5  74,  75. 

Le*^]  relations  between  promoters 
and  parties  contracting  with  them, 
§76. 

Responsibility  of  promoters  for  the 
acts  of  other  promoters,  §  77. 

Liability  of  contracting  promoter 
whose  contract  binds,  or  is  adopted 
by,  other  promoters  or  the  corpora- 
tion, §§  78,  79. 


Legal  relations  between  promoters, 
§§  80,  81. 

Legal  relations  between  promoters 
and  the  corporation  subsequently 
formed;  promoter's  secret  profits, 
§§82-84. 

Right  of  promoters  to  indemnity 
from  the  corporation  subsequently 
formed,  §  85. 

Liability  of  corporation  to  compen- 
sate promoters,  §  86. 

Legal  relations  between  the  corpora- 
tion when  organized  and  persons 
with  whom  the  promoters  have 
contracted  on  its  behalf,  §§  87-90. 


§  72.  A  GENERAL  remark  may  be  premised  ia  regard  to  the 
group  of  topics  ander  consideration  in  this  and  the 
succ^ding  chapter :  Incorporation  not  having  as  yet  JiSj^j^ 
taken  place,  the  rules  of  law  in  the  constitution  of  the 
corporation  are  not  yet  in  operation,  and  "  corporation  law"  as 
such  will  usually  be  found  inapplicable.     Consequently,  the 
various  rights  and  liabilities  arising  through  the  promotion  of 
a  corporation  wiU  be  determinable  in  accordance  with  the  gen- 
eral principles  of  the  law  of  contracts,  of  agency,  and  of  part- 
nership.    We  are,  for  the  most  part,  dealing  with  contracts 
made  by  certain  persons  with  certain  others,  which,  to  be  sure, 
have  some  ulterior  end  in  view,  as  contracts  usually  have ;  but 
the  fact  that  this  ulterior  end  is  the  incorporation  of  a  company 
does  not  necessarily  affect  the  rules  of  law  by  which  these  con- 


1  This  and  the  next  chapter  lead  up 
to  the  discussion  of  the  legal  effect  of 
acts  done  subsequent  to  incorpora- 


tion by  or  on  behalf  of  the  body  cor- 
porate. 
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tracts  are  to  be  regulated,  and  the  relations  arising  from  them 
determined.  The  preceding  statement,  however,  must  be  taken 
with  this  qualification :  the  fact  that  the  ulterior  end  of  these 
contracts  was  the  formation  of  a  corporation  may  give  such 
corporation,  when  formed,  rights,  and  even  subject  it  to  duties 
in  regard  to  such  contract  aud  their  subject-matter. 

§  73.  The  persons  interested  in  the  formation  of  a  corpora- 
^      ,         tion  mav^  be  roughly  divided  into  two  classes :  (1) 

Twoclaaaes  j  o     j  \    ' 

of  pereoDfl     Persons  who  actively  take  part  in  the  scheme  of  or- 

"^  ■  ganization,  and  (2)  persons  who  merely  subscribe  for, 
or  agree  to  take,  shares  in  the  stock  of  the  corporation  to  be 
formed.  Very  often,  perhaps  usually,  the  same  persons  who 
promote  the  scheme  of  organization  subscribe  for  shares  in  the 
stock  of  the  future  corporation ;  but  their  functions  as  pro- 
moters and  as  subscribers  are  distinguishable,  and  for  a  proper 
determination  of  the  legal  relations  arising  through  the  pro- 
motion and  formation  of  a  corporation  these  two  classes  of 
functions  should  be  kept  distinct. 

§  74.  Persons  acting  in  concert  to  bring  about  the  formation 
,...,.  .  of  a  corporation  are  responsible  for  their  acts  as  a  mat- 
promoters,  ter  of  course,  and,  if  they  have  given  good  reason  to 
principles,  infer  that  they  will  be  responsible  for  the  acts  of  each 
other,  then  on  the  ground  of  estoppel,  if  on  no  other, 
they  will  be  so  responsible  to  any  person  acting  on  the  faith  of 
the  inference  which  their  acts  have  occasioned.  Accordingly, 
if  they  have  held  themselves  out  as  each  other's  principals,  or 
as  each  other's  partners,  although  no  relationship  of  agency  or 
partnership  in  fact  exists  between  them,  they  will  be  estopped 
from  taking  advantage  of  the  real  state  of  affairs  to  the  detri- 
ment of  persons  who  have  acted,  and  with  reason,  on  a  belief 
in  the  existence  of  such  agency  or  partnership. 

§  75.  In  fine,  on  the  general  principle  that  a  man  is  to  be 
held  responsible  for  the  natural  and  ordinary  results  of  his 
acts,  the  following  propositions  may  be  laid  down  as  govern- 
ing many  of  the  rights  and  liabilities  of  the  promoters  of  a 
corporation : 

I.  A  man  is  bound  for  the  fulfillment  of  a  contract  entered 
into  by  him,  and  is,  of  course,  personally  liable  thereunder 
when  the  other  contracting  party  has  no  reason  to  suppose  him 
to  be  acting  merely  as  agent. 
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II.  A.  will  be  liable  for  all  acts  done  by  B.  within  the  scope 
of  any  anthority  which  A.  by  his  acts  or  representations  has 
induced  other  persons  to  suppose  that  B.  has  received  ft*oin  A., 
at  least  towards  those  persons  who  have  acted  reasonably  and 
in  good  faith  on  belief  so  occasioned ;  and  in  such  case,  A.'s 
liability  for  BJs  acts  will  be  identical  whether  the  relationship, 
which  A.  has  caused  to  be  believed  to  exist  between  himself 
and  B.,  actually  exists  or  not.^ 

III.  If  A.  contracts  as  agent,  when  in  fact  he  has  no  principal 
or  no  authority  from  his  principal  to  make  the  contract  in  ques- 
tion, A.  will  be  personally  liable,  not  necessarily  on  the  con- 
tract, but  on  an  implied  warranty  of  authority  ;^  except  where 
the  extent  of  A.'s  authority  is  known  to  the  other  contracting 
party ,^  or  is  a  matter  with  knowledge  of  which  the  other  con- 
tracting party  is  affected  by  some  rule  of  law.* 

'IV.  If  A.  contracts  as  agent,  when  in  fact  he  has  no  authority 
to  make  the  contract  in  question,  and  yet  the  circumstances  are 
SQch  that  some  one  is  held  liable  as  principal  (in  accordance 
with  Proposition  II.)  to  the  other  contracting  party,  or  if  the 
person  or  body  for  whom  A.  purported  to  contract  t*atifies  the 
contract,'  A.  will  not  be  personally  liable  to  the  other  contract- 
ing jwirty,  unless  there  is  evidence  that  credit  was  given  to  A. 
personally  ;•  for  any  implied  warranty  of  authority  is  unbroken. 

V.  In  the  instance  stated  in  that  part  of  the  preceding  prop- 
osition governed  by  Proposition  II.,  A.  might  be  liable  in  dam- 
ages to  his  principal  or  partner.^ 

YL  When  A.  contracts  as  principal  and  agent  as  well,  that 
is,  as  a  partner,  he  will  be  liable  personally  on  the  contract,  and 
the  liability  of  those  for  whom  he  contracts  will  be  governed 
by  the  rules  stated  in  Proposition  II. 

VII.  When  an  act  has  been  done  by  A.  as  agent,  when  in 
fact  A.  either  had  no  principal,  or,  having  a  principal,  had  no 
anthority  from  him  to  do  the  act  in  question,  and  nothing  had 
been  done  by  the  person  or  body  on  behalf  of  whom  the  act  was 


'See  Story  on  Agency  (9th  ed.), 
§443. 

^  Story  on  Agency,  §§  264,  204  a. 

'  Story  on  Agency,  §  265. 

*See  Jefts  o.  York,  4  Cash.  371; 
S.  C,  10  Cosh.  392  ;  Thompson  on 


the  Liability  of  Officers  and  Agents 
of  Corporations,  pp.  77-80.  Compare 
§§  752-754. 

*Stoi7  on  Agency,  §  251. 

«  See  Story  on  Agency,  §§  263,  423. 

^  Story  on  Agency,  §  217  c. 

47 


§  76.]  THE   LAW   OF   PRIVATK  COBPORATIONS.     [OHAP.  V. 

done  by  A.,  from  which  authoi-ity  to  do  the  act  could  have  been 
inferred, — in  neither  case  can  such  person  or  body  adopt  or 
ratify  the  act  of  A.  without  incurring  all  the  liability  which 
would  have  attached  to  such  person  or  body  had  the  requisite 
authority  from  him  or  it  to  do  the  act  in  question  in  fact  ex- 
isted at  the  time  when  the  act  was  done.^ 

VIII.  The  preceding  proposition  holds  good  as  to  the  liability 
incurred  by  the  subsequently  ratifying  principal  towards  the 
other  contracting  party  only  in  the  absence  of  express  agree- 
ment in  regard  thereto  ;  and  in  like  manner,  by  express  agree- 
ment between  the  agent  and  his  principal  subsequently  ratify- 
ing, the  liability  of  the  latter  to  indemnify  the  former  may  be 
varied. 

IX.  An  agreement  to  enter  into  partnership  at  some  future 
time  does  not  make  the  parties  thereto  partners,  at  least  before 
the  arrival  of  the  time  specified.* 

§  76.  Except  in  the  case  of  illegal  contracts,  or  where  the 
Legal  reia-  authority  of  an  agent  is  known  to  the  other  contract- 
tween*^  iug  party,  or  is  a  matter  with  knowledge  of  which 
meters  and  the  Other  Contracting  party  is  affected,  there  is  no 
tracting  question  that  when  a  person  contracts  with  another 
with  them,  j^^  j^  liable  personally  for  the  damages  arising  from 
the  non-performance  of  his  side  of  the  contract,  unless  he  con- 
tracts so  as  to  bind  some  one  else  to  perform  his  side  of  the 
contract,  and  the  other  contracting  party  knows,  or  should 
know,  that  the  contract  is  made  on  behalf  of  that  outside  per- 
son, and  so  may  fairly  be  presumed  to  give  credit  to  him.  It 
follows  that  a  promoter  of  a  future  corporation  ordinarily  is 
personally  liable  to  the  other  contracting  party,  because  the 
promoter  has  no  principal;^  and  the  subsequent  adoption  of  the 


»  See  Story  on  Agency,  §§  242-244, 
250,  251,  419,  445;  also  Lindley  on 
Partnership  (Am.  ed. ),  vol.  ii.  pp. 
755-758,  star  paging.  Ratihabitio 
mandato  comparatur.  Dig.  lib.  46,  tit. 
3;  Del.  Sol.  Sen.  12,  §  4.  Si  quis 
ratum  habuerit  quod  gestum  est,  ob- 
stringitur  inandati  actione.  Dig.  lib. 
50,  tit  17;  De  div.  reg.  jur.,  §  60. 
See  Year  Book,  U.  7  (H.  4),  fo.  34, 
pi.  1. 
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2  See  Lindley  on  Partnership  (Am. 
ed.),  vol.  i.  pp.  27-33. 

•  If  officers  of  a  corporation  pur- 
port to  sign  a  note  on  its  behalf  be- 
fore its  organization,  they  will  be 
personally  liable  thereon.  Hurt  v. 
Salisbury,  55  Mo.  310  ;  see  Hopcroft 
V.  Parker,  16  L.  T.  N.  S.  561  ;  Mun- 
8on  V.  S.  G.  &  C.  R.  R,  Co.,  81  N.  Y. 
58,  76. 
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contract  by  the  corporation  when  organized  will  not  free  the 
promoter  from  his  liability  to  the  other  contracting  party  with- 
out the  consent  of  the  latter,*  because  it  cannot  be  presumed 
that  a  party  contracting  gives  credit  to  a  corporation  not  yet 
organiadd,  and  therefore  not  yet  capable  of  being  bound.  Of 
coarse,  it  is  competent  for  the  promoter  to  stipulate  that  the 
contract  shall  not  be  binding  unless  the  corporation  is  subse- 
quently organized ;  but  in  this  case  the  promoter  simply  makes 
a  conditional  contract.  So,  further,  it  might  be  agreed  between 
the  contracting  parties  that  in  no  event  should  the  promoter 
incur  any  personal  liability,  but  that  the  contract  should  be 
binding  only  on  the  corporation  to  be  subsequently  formed.^ 
In  such  case  the  promoter  would  not  be  liable  ;  the  other  party 
conld  at  any  time  withdraw  as  long  as  his  side  of  the  contract 
remained  executory,  unless  he  had  in  the  meanwhile  received 
some  valid  consideration  for  his  promise ;  and  as  for  the  corpora- 
tion, ordinarily  it  would  not  be  bound  by  the  contract  unless  it 
adopted  the  same  after  its  organization.^  It  is  plain  that  any 
contract  like  the  last  would  be  of  a  very  doubtful  and  condi- 
tional nature,  and  such  as  a  court  would  never  imply,  or  allow 
a  jury  to  imply,  unless  all  other  interpretations  were  excluded 
by  the  terms  of  the  contract  itself. 


'  **  There  must  be  two  parties  to  a 
contract,  and  the  rights  and  obliga- 
tions which  it  creates  cannot  be 
tnnaf erred  by  one  of  them  to  a 
third  person  who  was  not  in  a  condi- 
tion to  be  bound  by  it  at  the  time 
when  it  was  made.'*  Erie,  C.  J.,  in 
Kelner  v.  Baxter,  L.  R,  2  C.  P.  174. 
It  it  plain  that  while  a  party  may  as- 
sign his  rights  under  a  contract,  he 
nuynot  thereby  free  himself  from 
his  liabilities  ;  but  it  might  be  infer- 
red from  the  words  of  the  chief  jus- 
tice that  it  was  incompetent  for  a 
corporation  to  adopt  any  contract 
°"»de  on  its  behalf  by  one  of  its  pro- 
moters prior  to  its  organization, 
which  seems  nnreasonable.  Still, 
^ott  r.  Lord  sbury,  36  L.  J.  C.  P. 
^^^1  holds  that  a  corporation  subse- 
4 


quently  formed  cannot  ratify  the 
acts  of  a  promoter  so  as  to  relieTe 
him  of  his  liability  arising  from 
them,  because  the  corporation  '*  was 
not  in  existence  ^*  when  the  liability 
was  incurred.  In  this  latter  case, 
however,  the  court,  who  by  agree- 
ment were  allowed  to  draw  inferen- 
ces of  fact,  considered  that  the  con- 
tract was  made  on  the  credit  of  the 
promoters  and  that  there  was  no  evi- 
dence of  a  consent  on  the  part  of  the 
other  contracting  party  to  substitute 
the  liability  of  the  corporation. 

3  Landman  v.  Entwistle,  7  Exch. 
632;  see  Higgins  v.  Hopkins,  3  Exch. 
103;  Rennie  v.  Clarke,  5  Exch.  292. 

>  As  to  the  responsibility  of  the 
corporation  in  regard  to  contraota 
of  its  promoters,  see  §§  87-90. 
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§  77.  Thus  far  in  regard  to  the  personal  responsibility  of  the 
promoter  who  himself  makes  the  contract  in  re^rd 
buity  of  a  to  which  the  question  of  his  liability  arises.  As  to 
forUiewjtB  ^^  responsibility  for  the  acts  of  his  co-promoters 
promote  othQT  principles  of  law  are  involved,  which  it  was 
attempted  to  formulate  in  Propositions  II.,  VII., 
VIII.,  and  IX.  Promoters  of  a  corporation  are  not  presump- 
tively partners,^  and  they  do  not  become  such  merely  by  becom- 
ing bound  on  the  same  instrument.  Accordingly,  a  promoter 
is  not  responsible  for  the  contracts  of  other  promoters  in  the 
absence  of  evidence  that  he  has  authorized  the  others  to  con- 
tract for  him  or  pledge  his  credit.*  Nevertheless,  applying 
principles  stated  in  the  propositions  referred  to,  if  promoter  A. 
causes  any  person,  acting  reasonably,  to  believe  that  promoter  B. 
is  his  agent,  A.  will  be  held  liable  as  principal  for  whatever  13. 
does  within  the  scope  of  whatever  agency  A.  by  his  conduct 
has  caused  to  be  inferred  to  exist  between  himself  and  B.^ 
Likewise,  promoters  will  be  held  liable  as  partners  if  they  have 
held  themselves  out  as  such,  or  negligently  or  fraudulently 
allowed  themselves  so  to  be  held  out  by  their  co-promoters. 
Thus  a  prospectus  of  a  projected  company,  to  be  formed  for 
the  conveyance  of  immigrants  to  British  Columbia,  contained 
statements  calculated  to  induce  belief  that  arrangements  had 
been  perfected  for  carrying  passengers  overland,  and  invited 
pei*sons  to  take  passage  tickets.  The  defendants  allowed  their 
names  to  be  inserted  in  this  prospectus  as  directors  in  the  con- 


1  Reynell  v.  Lewis,  15  Mees.  &  W. 
517;  Bailey  c.  Macaulay,  13  Q.  B. 
S15;  1  Lindley  on  Part,  pp.  31-33. 

2  Patrick  v,  Reynolds,  1  C.  B.  N. 
S.  727 ;  Burbridge  r.  Morris,  3  H.  A 
C.  664;  Wilson  u.  Curzon,  6  Eng. 
Railway  Gas.  24.  A  fortiori  a  pro- 
moter is  not  responsible  for  the  con- 
tracts of  other  promoters  entered 
into  before  he  became  in  any  way  con- 
nected with  the  enterprise.  Beale  v, 
Mouls,  5  Eng.  Railway  Cas.  105. 

In  an  action  against  a  provisional 
committee-man  on  a  conti-act  entered 
into  by  the  committee  of  manage- 
ment, appointed  by  the  proyisional  | 
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committee,  it  is  a  question  for  the 
jury  whether  the  defendant  ap- 
pointed the  managing  committee  bis 
agent  to  pledge  his  credit.  Where, 
however,  nothing  else  appears  than 
that  there  is  a  managing  committee 
appointed  by  the  proyisional  com- 
mittee, the  jury  ought  not  to  con- 
clude that  the  former  has  authority 
to  pledge  the  credit  of  the  latter: 
Williams  V.  Pigott,  5  Eng.  Railway 
Cas.  544;  see  Dawson  v.  Morrison, 
ib.  62. 

s  Roberts  M.   Co.   v.   Schlick,    62 
Minn.  332. 


CHAP.  V.3  PROMOTION  OF  A  CORPORATION.  [§  78. 

teroplated  company,  receiving  for  the  use  of  their  names  two 
hundred  paid-up  shares  and  a  promise  of  indemnity.  The 
prospectus,  with  their  names  attached,  was  published  in  the 
Times.  It  was  held  that  a  jury  was  warranted  in  inferring 
that  a  person  who  contracted  for  his  passage  with  the  secretary 
did  80  on  the  faith  of  these  representations  in  the  prospectus ; 
and  that  such  a  person  could  recover  damages  from  the  defend- 
ants, the  representations  proving  untrue.^ 

§  78.  One  other  statement  in  regard  to  the  liability  of  pro- 
moters may  be  ventured.     When  a  promoter  makes 
a  contract  merely  as  agent  for  the  other  promoter,   contm^^ 
who  have  not  as  a  matter  of  fact  authorized  him  to  ^^^^n- 
make  the  contract  in  question,  but  who  have  acted   *":<**  ^i^^s 

^  '  or  18 

in  snch  a  way  as  to  justify  others  in  believing  that  adopted  by 
such  authority  had  been  given,  so  that  the  party   moteisoT 
contracting  with  the  promoter  is  enabled  to  hold  Stion^^^^ 
the  other  promoters  on  the  contract,  he  cannot  hold 
the  promoter  personally  who  contracted  merely  as  agent ;  not 
on  the  contract,  for  the  contract  purported  to  bind  the  other 
promoters  only,  and  not  on  the  breach  of  any  implied  warranty 
of  authority,  for  the  other  promoters  were  in  fact  bound  by  the 
contract.*    This,  in   practice,  would  prevent  the  party   with 
whom  the  promoter  contracted  as  agent  from  choosing  whom 
to  sue.    It  would  not  be  competent  for  him  to  proceed  against 
the  agent  on  the  ground  that  the  agent  had  actually  no  author- 
ity to  make  the  contract ;  for  that  is  something  with  which 
such  contracting  party  has  nothing  to  do,  provided  he  can 
hold  the  principals.     His  interest  is  in  no  way  affected,  as  he 
gave  credit  to  the  principals,  not  to  the  agent ;  and  as  long  as 
the  very  persons  to  whom  he  gave  credit  are  bound  to  him, 
>^liatraoi"e  can  he  claim?     All  else  is  merely  a  matter  to  be 
settled  between  the  agent  and  his  principals.     Moreover,  when 
promoters  adopt  acts  of  one  of  their  number,  in  regard  to  which 
^0  liability  would  otherwise  have  attached  to  them,  they  as- 


*  Colliogr^rood  c.  Berkeley,  15  C.  B. 

^'  ^- 1^;  see  also  Maddick  v.  Mar- 
shall, 17  (.  Q     ^^   g^   g29;   Lake  v, 

^11,  6  Q.  B.  477;  Wood  v.  ArgyU, 
"  ^-  *  6.  928,     For  the  present  law 


of  England  in  this   matter  see  Di- 
rectors' Liability  Act  1890,  53  and  54 
Vic.  ch.  64. 
s  See  Proposition  IV.,  §75. 
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§  79.]  THE  LAW   OF   PRIVATE  GOBPOBATIONS.     [CHAP.  V. 

rame  all  liability  which  would  have  attaehed  to  them  had  the 
act  been  authorized  by  them  before  it  was  done.  They  most 
ratify  in  tola,  if  at  all,  unless  of  course  the  other  contracting 
party,  with  full  knowledge  of  the  situation,  agrees  to  a  vari- 
ation from  the  original  liability.^ 

§  79.  Beasoning  by  analogy  from  the  above,  it  would  seem 
that  in  so  far  as  the  subsequently  formed  corporation  assumes 
the  liability  of  the  promoter,  who  contracted  as  its  agent, 
towards  the  other  contracting  party,  who  contracted  with  the 
promoter  as  the  agent  of  the  corporation,  and  gave  credit  to 
the  corporation,  knowing  that  it  had  not  yet  been  organized — 
something  highly  improbable,^  the  personal  liability  of  the 
promoter  would  cease ;  and  for  the  same  reasons  as  before ;  for 
it  was  to  the  corporation  that  the  other  contracting  party  gave 
the  credit,  and  the  corporation  has  assumed  the  liability.  To 
be  sure,  if  the  other  contracting  party  did  not  know  that  the 
corporation  was  unorganized  at  the  time,  he  cannot  justly  be 
presumed  to  have  contracted  on  its  credit;  and  therefore  no 
subsequent  ratification  by  the  corporation  would  free  the  pro- 
moter from  personal  liability ;  and,  if  the  promoter  represented 
that  the  corporation  was  organized  when  the  contract  was  made, 
he  would  be  liable  in  an  action  for  deceit. 

Finally,  while  it  may  be  true  that  the  subsequently  formed 
corporation  agrees  by  implication,  on  adopting  the  contract  of 
its  promoter,  to  indemnify  him  from  all  liability  under  the 
same,  and  this  because  the  corporation  is  entitled  to  the  full 
benefit  of  the  contract,^  yet  this  reason  fails  when  considering 
the  rights  of  the  other  contracting  party,  who  may  have  good 
grounds  for  refusing  to  accept  the  exclusive  liability  of  a  body 
which  had  not  been  organized  at  the  time  of  making  the  con- 
tract. 


1  See  Propositions  VII.  and  VIII., 
§75. 

*  It  oould  never  be  presumed  that  a 
party  oontraoting  with  a  promoter 
gave  credit  to  a  body  not  yet  organ- 
ised. Therefore  evidence  would  be 
required  to  estabUsh  the  faot  that 
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credit  was  given  to  the  corporation; 
and,  unless  the  whole  transaction  had 
been  reduced  to  writing,  this  would 
be  a  question  for  the  jury.  See 
§76. 
>  See  §§  82-S4. 


CHAP  v.]  PROMOTION   OF    A   CORPORATION.  [§  81. 

§80,  Promoters  are  hound  to  observe  good  faith  in  their 
dealings  with  each  other,  and  one  promotor  must  in- 
demnify the  others  for  damages  arising  from  any   latSn/^ 
unauthorized  acts  of  his  affecting  their  rights  and   ^motors, 
interests.    Should,  for  instance,  one  promoter  with- 
out authority  attach  the  names  of  his  co-promoters  to  any  pro. 
spectus  or  other  document,  he  would  be  liable  for  their  damages 
resulting.    Moreover,  although  promoters  may  have  acted  in 
such  a  manner  as  to  induce  belief  in  outsiders  that  the  relation- 
ship of  agency  or  partnership  exists  among  them,  so  that  as  to 
outsiders  they  have  made  themselves  responsible  for  each  other's 
acts,  still,  if  no  such  relationship  in  truth  exists,  any  promoter 
doing  any  act  by  which  liability  attaches  to  his  co-promoters 
may  be  held  to  indemnify  them.     If,  as  a  matter  of  fact,  the 
relationship  of  agency  or  partnership  exists  between  promoters, 
they  will  be  held,  as  among  themselves,  to  the  strict  account- 
ability of  trustees ;  and  the  legal  and  equitable  rules,  regulating 
agency  and  partnership,  will  be  applicable. 

§  81.  The  principles  of  law  applicable  to  persons  becoming 
jointly  bound  on  one  instrument  apply  to  promoters,  and  in 
such  case,  should  one  of  them  be  obliged  to  pay  the  whole 
<lebt,  he  can  enforce  contribution  from  his  co-debtors.*  So, 
where  promoters  have  made  an  agreement  to  share  expenses, 
such  agreement  will  hold  good  between  them,  and  will  be  en- 
forceable at  the  suit  of  any  one  of  their  number  who  may  in 
good  faith  have  paid  more  than  his  share  of  the  expenses  of  the 
scheme.  Promoters,  or  provisional  committee-men,  although 
not  partners,  are  not  entitled,  in  the  absence  of  any  special 
^^peeraent,  to  remuneration  from  each  other  for  their  services 
in  promoting  the  organization  of  the  corporation.'-^ 


^Sereral  provisional  committee- 
"*tt  became  Jointly  liable  on  the 
••*•  contract  One  of  their  nnm- 
**^  ^^M  forced  to  pay  the  whole 
WW.  SubBequently  he  brought  suit 
'o'  contribution,  some  of  his  as- 
^^tti  having   died  in  the  mean 

"**•  It  was  held,  provisional  cora- 
"^"tee-men  not  being  partners,  that 
^^  Wag  liable  to  contribute  to  the 
^^  Who  had  paid  the  whole  debt 


only  the  same  aliquot  part  that  each 
would  have  been  obliged  to  contrib- 
ute had  there  occurred  no  deaths. 
Batard  v.  Hawes,  2  £1.  A  B.  287. 

"  Parkin  v.  Fry,  2  C.  A  P.  311.  The 
case  of  Holmes  v.  Higgins,  1  B.  &  Cr. 
74,  decides  the  same  point  in  the 
same  way,  but  on  the  ground  that 
promoters  are  partners;  in  this  re- 
spect the  case  is  no  longer  law ;  see 
§77. 
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§  82.]  THB  LAW  OF  PRIVATES  CORt^OBA'TlONS.     [CHAP.  V. 

§  82.  The  relationship  existing  between  the  promoters  and 
Legal  reia-  ^^®  Corporation  as  subsequently  organized  is  a  fidu- 
tiousbe-       clary  relationship,  regulated  by  le^cal  and  equitable 

tween  pro-  ...  r?       o  jo  t.         ^ 

moteiB  aud  principles  in  many  respects  similar  to  those  applica- 
raSwa^b-  ble  to  the  relationship  of  agency.^  Strictly  speaking, 
formed!^^  a  promoter  cannot  be  called  the  agent  of  the  corpora- 
RNmotere'  tiQu  ^vhich  has  not  yet  been  organized.  It  is  never- 
proflts.  theless  true  that  if  a  person  acts  in  such  a  way  as  to 
give  rise  to  the  reasonable  presumption  that  he  is  acting  in  the 
interests  of  a  corporation  about  to  be  formed,  and  other  men 
act,  relying  on  his  acts  and  representations,  believing  him  to 
be  acting  as  he  appears  to  be  acting,  such  a  person  will  be  es- 
topped from  denying  that  he  was  acting  in  the  interests  of  the 
future  corporation,  when  such  a  denial  would  injure  others 
who  have  acted  upon  the  faith  of  his  acts  and  representations. 
Moreover,  if  the  facts  correspond  to  the  appearances,  which 
correspondence  he  will  not  be  allowed  to  controvert,  and  he  is 
really  acting  in  the  interests  of  the  future  corporation,  his  rela- 
tions thereto  can  be  regulated  only  by  rules  similar  to  those  pre- 
vailing in  the  law  of  agency.  Therefore,  speaking  elliptically, 
he  will  be  estopped  from  denying  that  he  acted  as  the  agent  of 
the  corporation.  Accordingly,  as  against  a  person  acting  as 
promoter,  the  corporation  is  entitled  to  the  full  benefit  of  all 
acts  done  and  contracts  made  by  him  while  acting  in  that 
capacity ;  and  the  promoter,  as  between  himself  and  the  corpo- 
ration, is  entitled  to  no  secret  profits ;  he  may  not  purchase 
property  for  the  corporation,  and  then  sell  the  same  to  the  cor- 
poration at  an  advance.*    And  if  a  promoter,  in  payment  for 


1  But  not  in  every  respect;  for  the 
corporation,  in  the  nature  of  things, 
not  having  entrusted  its  property  to 
the  promoter,  never  having  employed 
the  promoter  to  act  for  it,  and  not 
being  bound  by  his  contracts  unless 
it  ratifies  or  voluntarily  accepts  the 
benefit  of  them  after  its  incorpora- 
tion, could  ordinarily  bring  no  such 
action  against  a  pt*omoter  for  misfeas- 
ance as  a  corporation  could  bring 
against  one  of  its  officers.    A  promo- 


corporation  in  damages  for  any  fi-aud 
committed  by  him  in  contracting 
with  it  of  a  nature  that  would  render 
one  individual  liable  under  ordinary 
circumstances  to  anotlier.  But  usu- 
ally the  only  action  maintainable  by 
a  corporation  against  its  promoters 
is  an  action  to  make  them  disgorge 
secret  profits.  See  generally  Yale 
G.  S.  Co.  V.  Wilcox,  C4  Conn.  101. 

*  Simons  v.  Vulcan  Oil  Co.,  61  Pa. 
St.  202;  Short  v.  Stevenson,  63  Pa.  St. 


ter,  to  be  sure,  would  be  liable  to  the  '  95;  Chandler  v.  Bacon,  30  Fed.  Rep. 
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PROMOTION   OF  A  CORPORATION. 


[§83. 


property  belonging  to  him  or  in  which  he  is  pecuniarily  inter- 
ested, receives  from  the  corporation  moneys  which,  as  being 
secret  protits,  he  is  not  entitled  as  against  the  corporation  to 
retain,  and  distributes  a  portion  of  these  profits  among  his  co- 
promoters  or  associates,  he  will  be  liable  to  refund  to  the  corpo- 
ration,  not  only  the  profits  retained  by  himself,  but  also  those 
which  he  has  thus  distributed.^ 

§  S3.  If,  however,  a  person  owning  a  piece  of  property  be- 
comes a  promoter  in  a  scheme  of  incorporation,  even  when  the 
scheme  relates  to  the  development  of  this  very  piece  of  prop- 
erty, he  may  sell  the  property  to  the  corporation,  and  have  his 
price  paid  without  regard  to  the  original  cost  of  the  property 
to  him  ;*^  for,  when  he  acquired  the  property,  ex  hypothesehe  did 


U8;  Barbank  v.  Dennis,  101  Gal.  90; 
Land  Co.  v.  Obenchain,  92  Va.  130; 
Park  Co.  v,  Roberts,  92  Wis.  845; 
Kzter  V.  Sawyer,  146  Mo.  302;  Hick- 
ens  V.  Congreve,  1  R.  &  M.  150;  Beck 
«.  Kantorowicz,  3  K.  &  J.  230;  New 
Sombrero  Phosphate  Co.  v.  Erianger, 
L.  R.  6  Ch.  D.  73;  afFd,  3  App.  Cas. 
1218;  Phosphate  Sewage  Co.  v.  Ear- 
mont,  L  R.  5  Ch.  D.  394;  Bagnal  v. 
Carlton,  L.  R.  6  Cb.  D.  371.  See 
Dickerman  r.  Xorthern  Trust  Co., 
ne  U.  s.  181.  ♦*  Nothing  is  more 
common  than  for  persons  to  acquire 
property,  to  form  a  company  on  pur- 
P<^  to  buy  it,  and  to  conceal  their 
own  tnie  position  from  the  company 
they  80  form.  Such  a  transaction 
can  never  stand.''  2  Lindley  on 
^*rt.,  580.  The  same  principles  hold 
10  transactinns  looking  towards  the 
formation  of  an  ordinary  partnerahip. 
S««  Piwcett  r.  Whitehouse,  1  R,  A 
^«  132;  and,  in  general,  Tyrrell  v, 
Rank  of  London,  10  H.  L.  C.  26. 

^  Getty  V,  Devlin,  70  N.  Y.  504; 
^Ue,  contra,  Loudenslager  v, 
Woodbury  Heights  Land  Co.,  58  N. 
^'  ^.556,  rev'g,  55  N.  J.  Bq.  78;  S.  C. 
^^•J.Eq.411. 

*See  Governs  Case,  1  Ch.  D.  182, 
Which  discusses  how  far  a  person  pro- 


moting the  formation  of  a  company  to 
develop  property  belonging  to  him- 
self may  act  towards  the  company, 
in  selling  his  property  to  them,  as 
towards  an  outsider  to  whom  he  owes 
no  special  duties.  The  case  did  not 
decide  the  point  imder  discussion  in 
the  text,  i.  e.,  that  such  a  person 
could  sell  at  profit  and  retain  the 
profit,  but  merely  that  his  having 
done  so  was  no  ground  to  sustain  an 
application  on  the  part  of  a  share- 
holder for  the  removal  of  her  name 
from  the  list  of  shareholders  on  the 
winding  up  of  the  company.  The 
case  was  not  considered  to  conflict 
with  the  cases  cited  in  the  last  note. 
See  James,  L.  J.,  in  5  Ch.  D.  118. 
Dorris  v.  French,  4  Hun,  292,  resem- 
bles Governs  Case,  and  decides  the 
same  point  the  same  way.  It  was 
held  in  a  racent  English  case  that  if 
a  promoter  sell  his  own  property  to 
the  corporation  without  declaring 
the  fact  that  it  is  his,  the  corporation 
may  rescind  if  in  a  position  to  do  so, 
but  cannot  compel  the  promoter  to 
pay  over  the  difference  between  what 
he  paid  for  the  property  at  a  time 
when  he  was  not  the  promoter  and 
what  the  corporation  paid  him  for  it. 
In  re  Cape  Breton  Co.,  2  Ch.  Div.  221 ; 
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not  act  as  promoter.  Xevertheless,  if  at  the  time  of  making 
the  sale  to  the  corporation,  he  occupies  towards  the  corporation, 
as  promoter  or  otherwise,  a  position  of  trust  and  confidence, 
while  he  may  sell  without  reference  to  the  original  cost  of  the 
property  to  him,  yet  it  would  seem,  on  general  principles  of  law 
and  equity  applicable  to  persons  holding  positions  of  trust,  that 
he  should  not  be  permitted  to  sell  at  an  unfair  or  exorbitant  price.^ 


»ird,  29  Ob.  Div.  795;  Warren  Ehret 
Co.  V.  Ice  Co.,  19S  Pa.  St  412;  Rich- 
ardson V,  Graham,  46  W.  Ya.  134. 
The  corporation  is  the  proper  plain- 
tiff in  suit  to  set  aside  promoters' 
acts,  etc.  Ex- Mission  Land  Co.  v. 
Flash,  97  CaL  610.  The  corporation 
may  compel  its  promoters  to  accoant 
for  secret  profits,  although  at  the 
time  when  the  promoters  turned  the 
property  over  to  the  corporation  the 
promoters  were  the  only  stockhold- 
ers, they  being  at  the  time  under 
contract  to  sell  their  shares  to  subse- 
quent purchasers,  who  were  the  real 
persons  defrauded.  Pittsburgh  Mg. 
Co.  V.  Spooner,  74  Wis.  307. 

1  Yale  G.  S.  Co.  v.  Wilcox,  64  Conn. 
101.  See  cases  in  last  two  notes. 
The  last  sentence  in  the  text  may 
not  accord  with  the  view  of  Shars- 
wood,  C.  J.,  in  Densmore  Oil  Co.  v, 
Densmore,  64  Pa.  St.  43, 49.  **.... 
Any  man  or  number  of  men  who  are 
the  owners  of  any  kind  of  property 
may  form  a  partnership  or  associa- 
tion with  others,  and  sell  that  prop- 
erty to  the  association  at  any  price 
which  may  be  agreed  on  between 
them,  no  matter  what  it  may  have 
originally  cost,  provided  there  be  no 
fraudulent  misrepresentations  made 
by  the  vendors  to  their  associates. 
They  are  not  bound  to  disclose  the 
profit  they  may  realise  by  the  trans- 
action. They  were  in  no  sense  agents 
or  trustees  in  the  original  purchase, 
and  it  follows  that  there  is  no  oonfi- 
dentinl  relation  between  the  parties 
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which  affects  them  with  any  tmst.*' 
The  last  sentence  seems  to  contain  a 
non  sequitur ;  i.  e.,  A.  did  not  occupy 
a  position  of  trust  towards  B.  when 
A.  acquired  the  property,  therrfore^ 
A.  does  not  hold  such  a  position  to- 
wards B.  when  A.  sells  the  projmrty 
to  hiuL  The  original  cost  is  imma- 
terial; the  property  may  have  been 
given  to  the  promoter;  but  it  does 
not  follow  that  he  may  sell  po  his  as- 
sociates at  an  exorbitant  price. 
Moreover,  the  sentence  referred  to  is 
hardly  consistent  with  the  following 
from  the  same  opinion.  '*  Where 
persons  form  such  an  association,  or 
begin  or  start  the  project  of  one,  from 
that  time  they  do  stand  in  a  cor^den- 
tial  relation  to  each  other,  and  to  all 
others  who  may  subsequently  be- 
come members  or  subscribers;  and  it 
is  not  competent  for  any  one  of  them 
to  purchase  property  for  the  pur- 
poses of  such  a  company,  and  then 
sell  it  at  an  advance,  without  a  fuU 
disclosure  of  the  facts.  They  must 
account  to  the  company  for  the  profit, 
because  it  is  legitimately  theirs." 
The  learned  judge  seems  to  think 
that  the  property  must  have  been  ac- 
quired during  the  existence  of  the 
fiduciary  relation,  in  order  to  charge 
the  seller  with  any  of  those  duties 
towards  his  vendee  which  persons 
standing  in  a  confidential  relation 
owe  each  other;  but  this  seems 
not  essential,  for  the  maxim  caveat 
emptor,  and  the  rules  of  law  proceed- 
ing from  it,  never  apply  between  per- 


CHAP,  v.]  PROMOTION   OF   A   CORPORATION.  [§  84. 

Accordingly,  it  becomes  of  importance  to  determine,  as  nearly 
as  the  nature  of  the  case  will  permit,  the  point  of  time  when 
any  person  begins  to  act  as  a  promoter,  and  so  presumably  in 
the  interests  of  a  company  to  be  organized.  This  can  be  deter- 
mined only  from  his  acts  and  representations.  Does  he  hold 
himself  out  generally  in  what  he  says  and  does  as  promoting 
theforaiation  of  a  corporation?  and  does  he  represent  himself 
as  acting  and  contracting  on  its  behalf  or  for  its  ultimate  bene- 
fit! It  would  seem  that  the  character  of  promoter  should  be 
held  to  have  been  assumed  At  any  time  when  these  questions 
could  have  been  answered  generally  in  the  affirmative.^ 

§  84.  The  application  of  the  foregoing  principles  is  illustrated 
by  McElhenny's  Appeal.^  McElhenny,  not  acting  as  a  promo- 
ter, sold  some  property  to  persons  who  were  getting  up  a  com- 
pany, to  which  they  in  turn  intended  selling  the  property.  He 
then  united  with  the  promoters,  and  they  all  together  turned 
the  property  over  to  the  corporation  at  a  large  advance.  Af- 
terNYards  the  corporation,  discovering  these  facts,  brought  suit 
against  McElhenny,  or  rather  against  his  executors,  as  he  had 
died  in  the  mean  time,  to  make  his  estate  refund  the  profits  he 
had  made  from  the  two  sales  of  his  property.  The  Supreme 
Court  of  Pennsylvania  held,  that  the  estate  was  entitled  to  re- 
tain the  profits  which  McElhenny  had  made  from  his  first  sale 
to  the  promoters,  but  should  pay  back  the  profits  he  had  de- 


■ont  occupying  positions  of  mutual 
trust  and  confidence;  see  also  Liin- 
Pw»  ».  Fennel,  10  Weekly  Notes  of 
Caws  (Pa.),  297. 

*  See  St  Louis,  etc.,  R.  R.  Co.  u. 
Tiernaa,  37  Kan.  606  ;  South  Joplin 
^^  Co.  p.  Case,  104  Mo.  572.  **  On 
^>te  one  hand,  it  is  plain  that  a  fidu- 
^^^  relation  between  a  promoter 
^^d  a  company  may  exist  lon^  be- 
*ofe  the  actual  formation  of  a  oom- 
P*"y  by  registration.  On  the  other 
^^^^  it  is  obvious  that  something 
^^t  be  done  beyond  a  purchase  and 
^'^e  to  constitute  such  a  relation  ; 
•omething  must,  it  is  submitted,  be 
'*^neby  the  promoter  to  impose  upon 


est  of  those  who  ultimately  form  the 
company.  He  assumes  this  duty,  if 
he  assumes  to  act  for  them,  or  if  he 
induces  them  to  trust  him,  or  to 
trust  persons  who  are  under  his  con- 
trol, and  who  are  practically  himself 
in  disguise  ;  he  also  assumes  this 
duty  if  he  calls  the  company  into  ex- 
istence in  order  that  it  may  buy  what 
he  has  to  sell ;  but  he  does  not 
assume  such  duty  by  negotiating 
with  persons  who  have  themselves 
assumed  that  duty,  and  who  are  in 
no  way  under  his  influence.^'  2  Lind- 
ley  on  Part.,  585.  See  Albion  Steel 
and  Wire  Co.  r.  MarUn,  1  Ch.  D.  580. 
I     «  61  Pa.  St.  188  ;  Ace.  South  Jop- 


^^^  the  duty  of  protecting  the  inter- 1  lin  Land  Co.  v.  Case,  104  Mo.  572. 
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rived  from  his  interest  in  the  subsequent  sale  from  the  promot- 
ers to  the  corporation. 

§  84a.  It  has  recently  been  held  "  a  fraud  for  promoters  to 
undertake  to  decide  for  the  future  stockholders  in  the  corpo- 
ration to  be  organized  that  one  third  of  the  whole  capital  stock 
of  that  corporation  is  a  fair  remuneration  for  their  services  as 
promoters,  to  issue  one  third  of  the  capital  stock  to  themselves 
as  such  remuneration,  and  then  to  invite  the  public  to  subscribe 
to  the  stock  of  the  corporation,  without  disclosing  the  fact  to 
the  subscribers  and  without  getting  their  consent  to  the  pay- 
ment of  that  remuneration."  Also  :  "  Payment  to  promoters 
of  remuneration  for  their  services  is  not  made  valid  by  a  vote 
passed  by  the  corporation,  when  the  corporation  is  in  the  sole 
control  of  the  promoters  before  the  capital  has  been  issued  to 
the  public."  In  such  case  the  corporation,  and  not  its  receiver 
is  the  proper  party  to  bring  suit ;  and  it  may  follow  the  shares 
received  by  the  promoters,  or  the  proceeds  thereof,  or  may 
recover  damages.^ 

§  85.  It  is  probably  true,  as  a  general  legal  proposition,  that 
Ri  htof  when  A.  makes  a  contract  for  B.,  who  is  not  as  yet 
promoters     A.'s  principal,  while  A.  becomes  responsible  from 

to  indem-         i  .      .   i.         i  i.  *.   .  i  « 

nity  from  the  outsct  f or  the  performance  of  the  contract  made 
pora^tion  by  him,  B.,  by  assuming  the  contract  as  principal, 
quentiy  thereby  assumes  to  indemnify  A.  from  any  liability 
formed.  under  the  contract  towards  the  other  contracting 
party.  This  agreement  to  indemnify  would  be  implied,  and  B. 
would  become  principal  as  from  the  time  of  making  the  con- 
tract. Where  B.,  however,  who  subsequently  as  principal 
assumes'  the  contract  made  by  A.  as  agent,  is  a  corporation 
which  was  not  organized  at  the  time  of  making  the  contract, 
apparent  difficulties  arise.  It  would  seem  illogical  to  imply — 
and  the  discussion  at  present  is  confined  to  cases  where  no  ex- 
press assumption  of  liability  is  made — any  agreement  on  the 
part  of  the  corporation,  which  at  the  time  of  making  the  con- 
tract could  have  had  no  agent,  to  indemnify  any  one  who  at 
that  time  attempted  to  act  on  its  behalf.  Nevertheless,  as  under 
such  circumstances  the  corporation  would  be  entitled  to  the  full 


1  Hay  ward   v.   LeesoD,   170  Mass. 
310.     The   passages  quoted  are  the 
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benefit  of  the  contract  made  by  its  promoter,  and,  as  towards 
the  corporation,  the  promoter  would  be  charged  with  the  duties 
and  liabilities  of  an  agent,  it  seems  no  more  than  equitable  that 
an  agreement  should  be  implied  on  the  part  of  the  corporation 
to  indemnify  the  promoter,  in  so  far  as  the  corporation  has  vol- 
nntarily  accepted  the  benefit  of  the  contract,  against  any  lia- 
bility to\Tards  the  other  contracting  party.  ^  Tliis  would  hold 
good,  however,  only  in  those  cases  where  the  original  contract 
as  made  by  the  promoter  would  not  have  been  uUra  vires  the 
corporation  after  its  organization.^ 

The  corporation,  moreover,  could  expressly  agree  to  assume 
any  liability  incurred  by  the  promoter  contracting  on  its  be- 
half;  bat  such  an  agreement,  were  it  other  than  the  law  under 
the  circumstances  would  imply,  would  be  a  new  contract,  and 
would  have  to  be  supported  by  a  vaUd  consideration  and  be 
within  the  powers  of  the  corporation. 

§  86.  In  England  by  statute  many  companies  are  required  to 
pay  the  expenses  which  are  incurred  in  their  for- 
mation; and  when  such  a  statute  applies,  a  member  cc^n^^ 
of  the  company  will  be  entitled  to  be  paid  for  his  compen- 
trouble  and  time  in  forming  it.'    In  the  absence,   »<»?«>• 
However,  of  any  statute,  it  is  the  law  throughout  the 
United  States  that  the  corporation  subsequently  formed  is  not 
liable  to  compensate  its  promoters  for  their  services  in  forming 
it  and  procuring  subscriptions  to  its  stock ;  for,  aside  from  the 
technical  difficulties  in  the  way  arising  from  the  fact  that  the 
corporation  was  not  incorporated  at  the  time  when  the  services 
^ere  rendered,  it  is  thought  reasonable  to  regard  such  services 
^  having  been  given  in  view  of  the  benefit  expected  from  the 
organization  of  the  company.*    If,  however,  after  its  incorpo- 
ration, the  corporation  recognizing  the  services  of  its  promoters 
expressly  promises  to  pay  for  them,  an  action  will  lie  against 

^  Parsons  v.  Spooner,  5  Hare, 

102. 

I'tius  a  corporation  is  not  liable 
^  '•pay  money  advanced  for  the  pur- 
f**  <^f  influencing  the  legislature  to 
'°«"nH)rate  it.  Marchand  v.  Loan 
^  Pledge  Association,  26  La.  Ann. 
^'   See,  f^neraUy,  also  $§  87-90. 

^>tdeiiv.  General  Cemetery  Co., 


6  Bing.  N.  C.  258;  see  In  re  Bramp- 
ton V.  Longtown  R'y  Co.,  L.  R.  10 
Ch.  177;  Hitchens  v.  Kilkenny  R'y 
Co.,  9  C.  B.  536. 

*  Rockford  Rock  Island,  etc.,  R.  R. 
Co.  V.  Sage,  65  111.  828;  BelPs  Gap 
R.  R.  Co.  9.  Christy,  79  Pa.  St.  54; 
New  York  and  New  Haven  R.  R.  Co. 
V.  Ketchum,  27  Conn.   171 ;  Hall  v. 
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it  on  this  express  promise ;  ^  and  likewise,  if,  after  its  incorpo- 
ration, it  ratifies  the  promises  of  its  promoters  to  pay  for  the 
services  of  other  persons  performed  for  it  before  its  incorpora- 
tion, an  action  will  lie  on  this  ratification.*  And  such  a  ratifi- 
cation will  arise  if  the  corporation,  after  notice  that  the  serv- 
ices were  rendered  on  promises  of  the  promoters  that  they 
should  be  paid  for,  voluntarily  accepts  the  benefit.' 
§87.  It  may  be  said,  generally,  that  a  corporation  when 
organized,  in  the  absence  of  ratification  on  its  part, 
tioSbe^^^  is  not  responsible  for  the  acts  nor  bound  by  the  oon- 
coiwrii^**  tracts  of  its  promoters,*  unless  made  so  by  its  charter, 
tionwhen     which  it  has  accepted  and  thereby  agreed  to.'    But 

organized  . 

and  persons   this  is  not  identical  with  the  proposition  that  the  cor- 

with  whom  .  •  •  ^.i  ,         .        j  •    i.     i_ 

the  promo-    poration  may  ignore  the  engagements  entered  into  by 
oontawted    ^^  promoters  when  it  has  had  the  benefit  of  them. 
«ttita  be-  jt  cannot  be  said  that  the  promoters  were  the  agents 

of  the  corporation ;  but,  nevertheless,  the  corporation 
may  adopt  such  acts  of  its  promoters  intended  for  its  benefit, 
and  may  ratify  such  of  their  contracts  made  on  its  behalf  as 
would  have  been  within  the  powers  of  the  corporation  after  its 
organization  ;  and  this  it  may  do  notwithstanding  that  it  was 


Vermont  and  Mass.  R.  R.  Co.,  28  Tt. 
401;  Marchand  v.  Loan  and  Pledge 
Association,  26  La.  Ann.  389.  Com- 
pare Perry  v.  Little  Rock,  etc.,  R'y 
Co.,  44  Ark.  383. 

1  Smith  V,  New  Hartford  Water  Co., 
78  Conn.  626.  See  Western  Screw 
and  Mfg.  Co.  v.  Cousley,  72  III.  531; 
Franklin  Fire  Ins.  Co.  v.  Hart,  31 
Md.  50. 

>  McDonough  v.  Bank  of  Houston, 
34  Tex.  300;  but  see  Railway  Co.  v. 
Granger,  86  Tex.  350  and  cf.  Safety 
Dep.  Life  Ins.  Co.  v.  Smith,  65  III. 
300. 

*  Low  r.  Connecticut  and  P.  R.  R. 
R.  Co.,  46  N.  H.  284;  Morton  ©. 
Hamilton  College,  100  Ky.  281; 
Kaeppler  v.  Redfield  Creamery  Co.,  12 
S.  Dak.  483. 

*Grent  V.   Insurance  Co.,   107  lU. 
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652;  Penn  Match  Co.  v.  Hapgood, 
141  Mass.  145 ;  Munson  v.  Syracuse, 
etc.,  R.  R.  Co.,  103  N.  Y.  58;  Payne 
V.  New  South  Wales  Coal  Co.,  10  Ex. 
283;  Gunn  v.  London  and  Lancashire 
Fire  Ins.  Co.,  12  C.  B.  N.  S.  604. 
See  1  Lindley  onPart,  805;  Hutchin- 
son V.  Surrey  Consumers*  Gas  Light 
Ass'n,  11  0.  B.  680;  Pittsburgh,  etc., 
Mg.  Co.  V.  Quintrell,  88  Tenn.  693; 
Long  V.  Citizens'  Bank,  8  Utah,  104; 
Oldham  v.  Mt.  Sterling  Imp't  Co., 
103  Ky.  520;  Chase  v.  Redfield  Cream- 
ery Co.,  12  S.  Dak.  520;  cf.  Ireland 
9.  Globe  Milling  Co.,  20  R.  I.  100. 

'  Tilson  V,  Warwick  Gaslight  Co., 
4  B.  <&  C.  062.  See  Shaw's  Claim, 
L.  R.  10  Ch.  177;  and  Caledonian, 
etc.,  R.  Co.  V.  Helensburgh,  2  Mao- 
queen,  301. 
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not  organized  when  those  contracts  were  made.^    And  if  it 
ratifies  their  contracts,  then,  in  the  absence  of  express  agree- 


1  Whitney  v.  Wyman,  101  U.  S.392; 
SpUlei  V.  Paris  Skating  Rink  Ci>.,  7 
Ch.  D.  368;  Dayis  Bros.  v.  Montgom- 
erj,  etc,  Co.,  101  Ala.  127;  Alexan- 
der p.  Winters,  23  Nev.  475 ;  Wall  c. 
Mining  A  Smelting  Co.,  20  Utah,  474. 
See  Peon  Hatch  Co.  o.  Hapgood,  141 
MasB.  145, 149;  Smith  o.  Parker,  148 
lod.  127;  Scadden  Flax  G.  M.  Co.  v. 
Scadden,  121  Cal.  33.  A  number  of 
English  cases,  criticised  in  Spiller  v. 
Paris  Skating  Rink  Co.,  have  held 
that  a  corporation  could  not  ratify 
the  acts  of  its  promoters,  because 
not  in  existence  when  the  acts  were 
done.  See  Eelner  o.  Baxter,  L.  R  2 
C.P.  174(ontc,  §76);  Scott  v.  Lord 
Ebary,36  L.  J.  C.  P.  161  (anic,  §7t5); 
and  Melhado  e.  Porto  Alegre  R.  Co., 
9  C.  P.  503.  In  the  last  case  Cole- 
ridge, C.  J.,  seemed  to  think  such 
cases  should  be  decided  differently, 
but  could  ''  find  no  legal  principle  " 
apoD  which  an  action  brought  against 
a  corporation  on  a  contract  made  by 
its  promoters  before,  and  ratified  by 
it  after,  its  organization  could  be 
maintained. 

It  may  be  true,  according  to  the 
common  law,  that  no  mere  stranger, 
on  whose  behalf  an  agent  did  not 
eten  pretend  to  act,  may  ratify  the 
contracts  of  such  an  agent  so  as  to 
require  righto  or  incur  liabilities  in 
'^Sard  thereto,  towards  the  other 
contracting  party.  See  Wilson  v, 
J-nmrnan,  6  Man.  <&  Gr.  236.  And  it 
^*  nid  in  the  Digest:  '« Ratihabitio 
constituet  tuum  negotium,  quod  ab 
mitio  tuum  non  erat,  sed  tua  con- 
templatione  gestum."  Dig.  lib.  3, 
^^'^  5;  De  Neg.  Ges  5,  §  1 1 .  ( Momm- 
wn'sed.;  otherwise  cited  as  6,  §9.) 
^^^  at  common  law  a  chose  in  action 
^regai-ded  as  non-assignable;  and 
^^  the  Homan  Iaw  the  competency  to 


acquire  righto  and  incur  liabilities 
through  an  agent  was  of  late  growth. 
Moreover,  a  promoter  does  purport 
to  act  on  behalf  of  the  future  cor- 
poration; and  the  future  corpora- 
tion, as  between  itoelf  and  ito  pro- 
moter, is  entitled  to  the  full  benefit 
of  his  acto  (see  §§82-84);  and  it  is 
only  through  the  acta  of  ito  pro- 
moters that  a  corporation  is  formed. 
To  say  that  the  corporation  when  or- 
ganized cannot  adopt  and  ititify  such 
contracts  of  ito  pronioters  made  on 
ito  behalf,  as  would  have  been  within 
ito  powers  to  enter  into  after  ito  or- 
ganization, is  to  say  that  a  body  of 
men,  when  incorporated  and  acting 
as  a  corporation,  cannot  ratify  those 
conti-acto  (of  some  of  their  number, 
probably)  which  it  would  be  compe- 
tent for  them,  acting  as  a  corpora- 
ti(in,  to  make,  and  which  were  made 
on  their  behalf,  and  in  order  that 
they  might  subsequently  act  as  a  cor- 
poration. Instances  would  seem  hard 
to  find  where  ratification  could  more 
properly  take  place. 

There  is,  howeyer,  another  quea- 
tion,  which  has  nothing  to  do  with 
the  doctrines  of  ratification  inthem- 
selyes  considered.  Suppose  that  a 
corporation  has  been  formed,  and 
that  a  given  act  is  within  ito  powers 
of  corporate  action.  This  act  was 
done  on  behalf  of  the  corporation, 
by  ito  promoters  prior  to  ito  organi- 
zation. May  it  not  be  said  in  such  a 
case  that,  although  it  may  be  within 
the  powers  of  the  corporation  to  do 
such  an  act  after  ito  organization, 
yet,  neyertheless,  the  corporate  pow- 
ers took  their  beginning  at  a  certain 
time,  and  it  may  not  have  been  the 
intention  of  the  legislature  to  allow 
a  body  of  men  to  act  as  a  corpora- 
tion prior  to  their  incorporation,  or 
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mentwitb  the  other  contracting  party,  the  corporation  must  be 
held  to  have  assumed  the  liabilities  which  would  have  attached 


to  aUow  them  to  ratify  acts  done 
prior  to  their  iucorporatioQ,  as  tliat 
might  amuuQt  to  the  same  thiug? 
la  other  words,  is  it  not  ultra  vires 
tlie  corporation  to  adopt  acts  done 
prior  to  its  organization,  even  though 
they  be  such  acts  as  the  corporation 
since  its  organization  could  legally 
perform  ?  A  raasonable  view  uf  this 
question  should  be  taken.  Undoubt- 
edly a  corporation  cannot  legally  act 
as  such  before  its  organization,  and, 
therefore,  cannot  legally  adopt  a  long 
series  of  acts  of  the  same  nature  as 
those  which  it  was  organized  to  per- 
form. It  cannot  beg^n  its  corporate 
action  and  take  up  its  corporate  busi- 
ness as  from  a  time  long  anterior 
to  its  organization.  But,  properly 
speaking,  only  such  acts  can  be  re- 
garded as  acts  of  promoters  which 
have  for  their  final  object  the  forma- 
tion of  a  corporation.  It  does  not 
come  within  the  functions  of  pro- 
moters to  carry  on  a  business,  but 
only  to  form  a  corporation  to  carry 
one  on.  It  would  be  absurd  to  hold 
acts,  extending  through  years,  done 
in  a  business  similar  to  that  to  be 
carried  on  by  the  corporation  when 
formed,  to  have  been  done  on  behalf 
of  a  future  corporation.  At  the 
same  time  it  would  be  a  strained, 
not  to  say  absurd,  doctrine  to  hold  it 
ultra  vires  a  corporation  to  adopt 
those  acts  of  its  promotei's  done  on 
its  behalf,  which  it  could  itself  le- 
gally perform  since  its  organization, 
and  which  were  proper  and  reasona- 
ble acts  for  its  promoters  to  do  in  or- 
der to  bring  about  the  formation  of 
a  company  and  start  it  on  its  corpo- 
rate career.  The  proper  test  to  ap- 
ply to  such  cases  is  not:— would  the 
contract  in  question  have  been  within 
the  powers  of  the  corporation  had  it 
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been  organized  when  the  contract 
was  made  ?  but,  is  it  within  the  pow- 
ers of  the  corpoi-ation  to  make  the 
same  contract  now,  supposing  it  bad 
not  been  made  then  ?  or,  can  the 
company  legally  carry  out  that  very 
contract  ?  As  liord  ChanceUor  Cran- 
worth  says,  in  Preston  v.  Liverpool 
and  Manchester  R.  Co.,  5  H.  L.  C. 
605 :  **  It  can  only  be  that  conti-acts 
which  the  railway  company  might 
lawfully  have  entered  into  after  the 
company  had  been  formed  shall  be 
binding,  if  they  were  entered  into 
by  those  who  might  be  considered 
as  agents  for  the  company  before  the 
company  came  into  corporate  exist- 
ence.*' To  illustrate:  Suppose  cer- 
tain persons,  with  a  view  of  forming 
an  Insuiance  company,  and  wishing 
to  find  out  for  certain  how  much 
business  such  a  company  would  get 
from  the  beginning,  go  about  making 
contracts  of  insurance  on  behalf  of 
the  future  company,  the  insurance 
to  begin  at  a  point  of  time  anterior 
to  the  formation  of  the  company  ; 
the  company  is  afterwards  organ- 
ized. These  were  contracts  which 
the  company  could  legally  have  made 
had  it  been  organized  at  the  time; 
yet  it  seems  doubtful  whether  the 
company  could  assume  those  con- 
tracts so  as  to  render  itself  liable  for 
losses  which  occurred  before  it  was 
organized.  If  the  promoters  had 
contracted  that  the  company  should 
insure,  the  insurance  to  begin  with 
the  formation  of  the  company,  in 
that  case  the  company  could  have 
adopted  and  ratified  the  conti*acts; 
for,  after  its  organization,  it  could 
legally  have  made  those  very  con- 
tracts. Compare  Grent  v.  Insurance 
Co.,  107  111.  652.  Again,  suppose 
promoters  agree  that  the  corporators 
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to  it  had  its  promoters  been  its  agents  at  the  time  when  they 
contracted  on  its  behalf.^  The  English  courts,  moreover,  have 
gone  a  step  further,  and  have  held,  even  where  there  has  been 
no  ratilicaiion  by  the  corporation,  that  a  corporation  should  not 
lie  allowed  to  use  its  powers,  which  it  has  been  enabled  to  ob- 
tain through  the  engagements  of  its  promoters,  in  disregard  of 
those  engagements  and  to  the  prejudice  of  the  persons  with 
whom  those  engagements  were  made. 

§  88.  On  this  point,  the  leading  case  is  Edwards  v.  The  Orand 
Junction  Railway  Co.*  There  the  promoters  of  a  railway 
company  met  with  opposition  from  the  trustees  of  a  turnpike 
road,  it  was  agreed  between  them  that  the  trustees  should 
withdraw  their  opposition  to  the  company's  bill,  and  that  the 
company  should,  if  the  bill  passed,  carry  the  turnpike  road  over 
a  bridge  of  certain  dimensions.  The  trustees  withdrew  their 
opposition,  and  the  bill  passed;  but  the  company  refused  to 
perform.  An  injunction  was  granted  to  restrain  the  company 
from  violating  the  agreement,  and  sustained  on  appeal.  In 
giving  judgment  in  the  case.  Lord  Cottenham  said :  "  But  the 
question  is  not  whether  there  be  any  binding  contract  at  law, 
but  whether  this  court  will  permit  the  company  to  use  their 
powers  under  the  act,  in  direct  opposition  to  the  arrangement 
made  with  the  trustees  prior  to  the  act,  upon  the  faith  of  which 
they  were  permitted  to  obtain  such  powers." 

This  case  has  been  repeatedly  questioned,^  and  its  authority 


ihtU  pay  the  reasonable  legal  ex- 
Proses  of  its  organization.  This 
Hweraent,  nndoubtedly,  the  corpo- 
ntion  can  adopt  and  ratify;  for,  not 
onlycaa  it  legally  fulfil  this  agree- 
^Qt,  but  it  conld  itself  compe- 
^otly  agree  to  pay  those  very  ex- 
Penies. 

^*  to  what  will  not  constitute  a 
miflcatioD  by  the  company,  it  is  held 
'°%laQd  that  articles  of  asaocia- 
^">n  are  a  contract  of  the  sharehold- 
*'™  inter  #e    and   therefore  an  out- 


«Mer 
tlie 


^Qoot  base  an  action  against 
^iQpany  on  any  of  their  provi- 
^y*-  £ley  V.    PosiUve  Assurance 
'  ^  ^.    D.   20  and  88;  but  see 


Touohe  V.  Metropolitan  Warehousing 
Co.,  L.  R.  6  Ch.  671. 

1  Rogers  v.  New  York,  etc.,  Land 
Co.,  134  N.  T.  197,  211;  Stanton  v. 
New  York,  etc.,  R.  R.  Co.,  69  Conn. 
272;  Battelle  v.  Pavement  Co.,  37 
Minn.  89;  Mc Arthur  v.  Times  Print- 
ing Co.,  48  Minn.  319;  Shreyer  v. 
Flouring  Co.,  29  Oreg.  1.  See  Propo- 
sftions  VII.  and  VIII.,  §  75. 

3 1  M.  A  Cr.  650  ;  ace.  Petre  v. 
Eastern  Counties  R.  Co.,  1  Eng.  R*y 
Cas.  462.  See  In  re  Hei*ef ord  Wagon 
Co.,  2  Ch.  D.  621 ;  1  Lindley  on  Part., 
398-400.  But  compare  In  re  Rother- 
ham  Alum,  etc.,  Co.,  25  Ch.  Div.  103. 

*  See  Preston  v.  Liverpool  and  Man- 
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is  doubtful.  It  may  be  hard  for  the  party  contracting  with  the 
promoter  to  have  no  remedy  against  the  corporation  ;  but  he 
should  have  known  that  the  promoter  could  not  bind  the  future 
company,  and  it  would  work  great  injustice  and  hardship  if  the 
company  were  to  be  held  liable  on  contracts  made  by  its  pro- 
moters which  the  charter  or  articles  of  association  did  not 
mention,  and  which  persons  taking  shares  in  the  stock  of  the 
company  had  no  means  of  discovering.* 

§  89.  In  determining  the  liability  of  a  corporation  in  regard 
to  any  contract  made  by  its  promoters  on  its  behalf,  the  essen- 
tial points  to  consider  will  be  these  :  Was  the  contract  one  that 
the  corporation  as  actually  organized  could  legally  have  made 
after  its  incorporation  ;  and,  if  so,  has  the  corporation  since  its 
incorporation  ratified  the  contract  expressly,  or  impliedly  by 
voluntarily  accepting  the  benefit  of  the  same  in  such  a  manner 
as  to  estop  it  from  denying  that  it  has  ratified  the  contract?' 

§  90.  The  following  propositions  are  submitted  as  an  attempt 
to  embody  the  law  on  the  subject,  supposing  the  contract  made 
by  the  promoters  to  be  one  which  the  corporation  after  its  in- 
corporation could  competently  have  made: 

I.  As  long  as  the  contract  remains  executory  on  both  sides, 
the  party  who  contracted  \\:ith  the  promoter  cannot  enforce 
the  contract  against  the  cor[)oration,  unless  the  corporation  has 
ratified  the  same;  and  the  corporation  cannot  enforce  the  con- 
tract against  the  other  contracting  party  without  carrying  out 
all  the  engagements  entered  into  with  the  other  contracting 
party  at  the  time  of  making  the  contract.' 

II.  When  a  contract  made  by  a  promoter  on  behalf  of  a 
future  corporation  has  been  ratified  and  performed  by  the  latter, 


cheater  R.  Co.,  5  H.  L.  0.  605  ;  Cale- 
donian, etc.,  R.  Co.  r.  Helensburgh, 
2  Macqiieen,  391;  Leominster  Canal 
Co.  ».  Shrewsbury,  etc.,  R.  Co.,  3  K. 
&  J.  654;  Shrewsbury  v.  North  Staf- 
fordshire R.  Co.,  L.  R.  1  Eq.  503. 
Still,  the  particular  agi'eement  in  Ed- 
wards V.  Grand  Junction  R.  Co.  would 
have  satisfied  the  test  of  contracts 
ratiflable  by  the  corporation  in  note 
2  to  p.  57;  and  see  Williams  v.  St. 
G^eorge's  Harbor  Co.,  2  DeG.  and  J. 
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547.  But  the  contract  never  was 
ratified,  and  therein  lies  the  difficulty 
with  the  decision. 

*  See  Caledonian,  etc.,  R.  Co.  v. 
Helensburgh,  2  Macqueen,  801,  405- 
407. 

■2  Despatch  Line  v.  Bellamy  Mfg. 
Co.,  12  N.  H.  205;  see  Fister  «.  La 
Rue,  15  Barb.  323;  Railway  Co.  v. 
Granger,  86  Tex.  350. 

»  Burrows  v.  Smith,  10  N.  T.  650. 
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it  may  force  the  party  who  contracted  with  the  promoter  to 
perform  on  his  side.^ 

III.  When  the  contract  has  been  executed  by  the  other  con- 
tractini;  party,  the  corporation  should  be  held  to  perform  on  its 
side,  if  (1)  it  has  ratified  the  contract,^  or  (2)  voluntarily  ac- 
cepted the  benefit  arising  from  the  performance  of  the  contract 
in  sach  a  manner  as  to  estop  the  corporation  from  denying  that 
it  has  ratified  the  contract.'    But,  on  the  other  hand,  if  the 
benefit  from  the  contract  came  to  the  corporation  without  any 
volontary  action  on  its  part,  or  on  the  part  of  those  whose  acts 
in  regard  to  the  subject-matter  of  the  contract  are  to  be  re- 
garded as  the  acts  of  the  corporation,  then  there  is  no  principle 
in  law  or  equity  on  which  it  can  be  compelled  to  carry  out  en- 
gagements entered  into  without  its  authority,  and  which  it  has 
never  even  impliedly  ratified.* 


^  8m  Bedford  and  Cambridge  R'y 
Oo.  V.  Stanley,  32  L.  J.  £q.  60;  Cot- 
ton Ptms  Co.  V.  McKellar,  86  Tex. 
604. 

'  Bonds  inaed  by  promoters  before 

• 

meorporation  may,  after  incorpora- 
^ooi  be  ratified  by  the  directors  so 
**  to  become  valid  obligations  of  the 
^ration.  Wood  v.  Wheelen,  93 
^L  15a  See  JRichwald  o.  Commer- 
^  Hotel  Co.,  106  in.  439,  448. 
^luier  V.  American  Spiral  Hinge 


Mfg.  Co.,  81  N.  Y.  468;  Grape  Sugar, 
etc.,  Mfg.  Co.  V,  Small,  40  Md.  395; 
Little  Rock  and  Fort  Smith  R.  R.  Co. 
0.  Perry,  37  Ark.  164;  Paxton  Cattle 
Co.  9.  First  Nat.  Bank,  21  Neb.  621; 
Moore,  etc.,  Hardware  Co.  v.  Towers 
Hardware  Co.,  87  Ala.  206. 

*  Zang  V.  Adams,  23  Col.  408,  held 
that  a  corporation  was  not  affected 
with  notice  of  facts  known  to  its  pro- 
moters. 
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CHAPTER  VI. 


LEGAL  RELATIONS  CONSEQUENT  UPON  AN  AGREE- 
MENT TO  TAKE  SHARES  IN  THE  STOCK  OF  A  COR- 
PORATION TO  BE  ORGANIZED. 


Is  the  agreemeDt  bioding  ?  §  01. 
Consideration,  §§  92-05. 
Conditional  agreement  to  take  shares, 

§§  96,  97. 
When  deposits  may  be  withdrawn, 

§98. 
Certain  defences,  §  99. 
Legal  relations  arising  from  a  valid 

agreement  to  take  shares,  §  100. 
Assignment  of  subscriber's  interest, 

§§  101,  102. 
Legal  relations  between  subscribers 

and  promoters,  §  103. 


When  promoters  are  liable  to  sub- 
scribers for  deposits,  §  104. 

Fraudulent  subscriptions,  §  106. 

Misapplication  of  deposits,  §  106. 

Subscriptions  in  general  enforceable 
by  the  corporation  when  organ- 
ized, §§  107-109. 

Rights  of  subscribers  against  the 
corporation,  §  110. 

Effect  of  sabscriber*s  laches,  §§  111, 
112. 


§  91.  In  the  first  place,  is  an  agreement  to  take  shares  in 
the  stock  of  a  corporation  binding  upon  the  parties 
agreement  thereto  ?  ^  If  the  agreement  is  made  as  prescribed  by 
^  statute  and  with  persons,  usually  called  commis- 
sioners, who,  for  the  purpose  of  receiving  subscriptions,  are 
constituted  by  statute  the  representatives  of  the  corporation 
while  it  is  in  the  process  of  formation,  the  right  acquired  by 
the  subscriber  to  shares  in  the  company  when  formed,  or,  what 
is  the  same  thing,  viewed  from  the  opposite  point  of  view,  the 
obligation  which  the  company  when  formed  will  be  under  to 
allot  shares  to  the  subscriber,  is  a  valid  consideration  for  a  sub- 
scription ;  if  indeed  it  may  not  be  said,  that,  when  a  statute 
specifies  certain  persons  with  whom  agreements  to  subscribe 
are  to  be  made,  those  agreements,  provided  the  requirements  of 
the  statute  are  complied  with,  are  good  "  by  force  of  the  act 


^  See  generally,  Kidwelly  Canal 
Co.  V,  Raby,  2  Price,  93;  Selma  and 
Tennessee   R.   R   Co.  v,  Tipton,  5 
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Ala.  787;  Eastern  Plank  Road  Co.  v. 
Taughan,  20  Barb.  155;  S.  C,  14 
N.  y.  546, 


CHAP.  VI.]  AGBB£MI£NTS  TO  TAKE  STOCK. 
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itself,"  without  any  further  consideration ;  for  the  rule  of  law 
requiring  a  consideration  is  but  a  rule  of  law  which  like  other 
rales  may  be  modified  by  statute  or  impliedly  abrogated  in 
respect  of  certain  contracts.^ 

§92.  When,  however,  the  agreement  to  take  shares  is  made 
simply  by  the  subscribers  among  themselves,  then 
taking  for  granted  that  the  parties  to  the  agreement  SJS**^®'*" 
are  capable  of  contracting,  and  that  the  proposed  ob- 
jects of  the  contemplated  corporation  are  not  illegal,  the  ques- 
tion whether  the  agreement  is  binding  resolves  itself  into  a 
question  as  to  the  mutual  sufficiency  of  consideration  between 


1  Union  Turnpike  Co.  v.  Jenkins, 
1  Osines  Cas.  3S1;  Hamilton  and 
DeaotriUe  Plankroad  Co.  o.  Rice,  7 
Barb.  157.  In  the  former  of  tliese 
cues  Badcliffe,  J.,  said,  giving  the 
oinnion  of  the  court  at  p.  389:  ''  The 
labsoriptioD  waa  taken  by  commis- 
sionenwho  were  authorized  to  re- 
ceiTelt,and  in  the  form  prescribed 
bj  the  act  That  form  coataiua  an 
ibsolote  promise  to  pay  the  money 
to  the  pretidenty  directors,  and  com- 
puiy.  On  the  one  hand,  the  inter- 
est of  the  company  in  selling  the 
(bares,  and  the  public  advantage 
to  be  derived  from  tlie  success  of  the 
iostitotlon;  and  on  the  other,  the 
oxpeeted  profits  to  accrue  from  the 
*tock,  were  sufficient  considerations 
to  uphold  the  promise.  By  force  of 
^  set  itself,  also,  it  must  be  con- 
Bidered  as  good.  The  legislature 
alio  most  have  intended  that  it 
thoald  be  obligatory,  for  else  the 
formal  manner  in  which  it  was  pre- 
Kribed  to  be  taken  would  be  sense- 
lecs  and  nugatory.''  This  case  was 
reversed  in  Jenkins  o.  Union  Turn- 
pike Co.,  1  Caines  Cas.  in  Error,  386, 
mainly  on  the  ground  that  the  terms 
of  the  statnte  had  not  been  complied 
^^  See,  also,  Selma  and  Tennes- 
Me  Railroad  Co.  v.  Tipton,  5  Ala. 
"W,  809;  Thorp  t.  Woodhnll,  1  Sand. 


Oh.  411;  Danbury  and  Norwalk  R. 
R.  Co.  V.  Wilson,  22  Conn.  435;  and 
opinion  of  Bowie,  C.  J.,  in  Tagg^rt 
0.  Western  Maryland  B.  R.  Co.,  24 
Md.  663.  In  Angell  and  Ames  on 
Corp.,  §527,  it  is  said:  **It  seems 
that  the  criterion  of  the  liability  of 
a  subscriber  to  stock  in  a  corpora- 
tion is  whether  any  act  has  been 
done  by  which  the  corporation  has 
been  forced  to  receive  the  sub- 
scriber." 

On  the  other  hand,  where  signing 
a  subscription  paper  is  not  an  essen- 
tial part  of  the  machinery  devised  by 
the  legislature  for  forming  a  corpo- 
i*ation,  it  has  been  held  that  signing 
such  a  paper  imposes  no  obligation 
on  the  subscriber  wliich  the  corpora- 
tion can  enforce.  Troy  and  Boston 
R.  R.  Co.  0.  Tibbits,  18  Barb.  297; 
Same  v.  Warren,  ib.  310;  Sedalia  W. 
<fe  S.  R.  Co.  0.  Wilkerson,  83  Mo.  235; 
see  Erie  and  N.  Y.  City  R.  R.  Co.  r. 
Owen,  32  Barb.  616;  Dorris  v.  Swee- 
ney, 64  Barb.  636;  S.  C,  60  N.  Y. 
463;  compare  Auburn  Bolt  Works  v. 
Schultz,  143  Pa.  St.  257;  Muncy  Co. 
V.  Green,  143  Pa.  St.  269.  But  see 
§§  107-109. 

As  to  the  allotment  by  commis- 
sioners, see  Crocker  o.  Crane,  21 
Wend.  211;  Walker  v.  Devereux,  4 
Paige,  229. 
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the  different  parties.^  It  is  often  said,  rather  loosely,  that  the 
mutual  promises  of  the  different  contracting  parties  constitute 
the  consideration  for  each  other  ;'^  but  to  this  it  is  answered 
with  apparent  pertinency,  that,  when  the  binding  force  of 
these  very  promises  is  in  question,  to  say  that  they  constitute 
valid  considerations  for  each  other  is  reasoning  in  a  circle;' 
still,  perhaps,  this  objection  is  more  specious  than  real.  It  is 
usually  said  that  consideration  is  either  benefit  received,  or 
trouble  or  detriment  caused;  but  if  the  nature  of  consider- 
ation be  looked  into  a  little  more  closely,  it  will  appear  that, 
in  reality,  the  detriment  caused  is  at  the  present  day  the  es- 


^See  Eastern  Plank  Road  Co.  v. 
Vaughan,  14  N.  Y.  546,  553  et  seq. 
The  promise  to  take  the  shares  im- 
plies a  promise  to  pay  for  them; 
Spear  v.  Crawford,  14  Wend.  90;  ap- 
proved in  Rensselaer,  etc..  Plank 
Road  Co.  0.  Bai-ton,  16  N.  Y.  457, 
note.  See,  also,  generally  as  to  this 
last,  §§513,  514. 

«We8t  V.  Crawford,  80  Cal.  19; 
Marysville,  etc.,  Co.  v.  Johnson,  93 
Cal.  538;  Twin  Creek,  etc.,  Tura- 
pike  Co.  V.  Lancaster,  79  Ky.  552; 
Watkins  v.  Eames,  9  Cush.  537;  New 
Lindell  Hotel  Co.  v.  Smith,  13  Mo. 
App.  7;  Osbom  v.  Crosby,  63  N.  H. 
583.  **The  agi*eement  to  associate 
together  under  the  act  to  accomplish 
the  purposes  designed  would  seem  a 
sufficient  consideration.  Tlie  con- 
sideration need  not  move  from  the 
party  with  whom  the  contract  is 
made.  The  consideration  of  one 
promise  is  that  othero  will  make 
like  promises.*'  Shepley,  C.  J.,  in 
Kennebec  and  Portland  R.  R.  Co.  v. 
Palmer,  34  Me.  366.  See  Edinboro' 
Academy  v.  Robinson,  37  Pa.  St. 
210;  Thompson  y.  Page,  1  Mete. 
565. 

'Methodist  Episcopal  Church  v, 
Kendall,  121  Mass.  528,  holds  that  a 
gratuitous  subscription  to  promote 
the  objects  for  which  a  corporation 
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is  established  cannot  be  enforoed 
unless  the  promisee  has  done  some- 
thing or  incurred  some  liability  re- 
lying on  the  promise;  and  it  is  not 
sufficient  that  others  were  led  to 
subscribe  by  the  subscription  sought 
to  be  enforced.  See  Poughkeepsie, 
etc..  Plank  Road  Co.  v.  Griffin,  24 
N.  Y.  150;  Phillips  Limerick  Acad- 
emy V.  Davis,  11  Mass.  118;  Eseez 
Turnpike  Co.  v.  Collins,  8  Mass.  291; 
Burt  V.  Farrar,  24  Barb.  518;  Am- 
herst Academy  o.  Cowles,  0  Pick. 
427.  But  see  Bryant  v.  Goodnow,  6 
Pick.  228,  229,  where  it  is  said: 
*'  Where  one  subscribes  with  others 
a  sum  of  money  to  caiTy  on  some 
common  project,  lawful  in  itself, 
and  supposed  to  be  beneficial  to  the 
projectors,  and  money  is  advanced 
upon  the  faith  of  such  subscription, 
an  action  for  money  paid,  laid  out, 
and  expended  may  be  maintained  to 
recover  the  amount  of  the  subscrip- 
tion, or  such  portion  of  it  as  will  be 
equal  to  the  subscriber's  proportion 
of  the  expense  incurred.*'  See,  also, 
Homes  v.  Dana,  12  Mass.  190;  Trus- 
tees of  Farmington  Academy  v. 
Allen,  14  Mass.  172;  Wliitoitt  e. 
Trustees  Presbyterian  Church,  110 
111.  125;  Osborn  ▼.  Crosby,  63  N.  H. 
583. 
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seotial  part  of  the  consideration,^  for  where  detriment  has  been 
caused  to  the  promisee  it  is  immaterial  whether  the  promisor 
has  been  benedted  or  not;  as,  for  instance,  in  the  ordinary 
case  of  a  guaranty  the  promisor  is  not  benefited,  but  the  prom- 
isee acting  upon  the  promise,  in  lending  money  or  performing 
services,  suffers  detriment  in  legal  intendment.  As  a  usual 
thing,  where  detriment  has  been  caused  to  the  promisee,  bene- 
fit will  have  accrued  to  the  promisor;  but  it  is  nevertheless  to 
the  detriment  caused  that  we  must  look,  as  that  is  always  suffi- 
cient to  constitute  a  valid  consideration.^  Moreover,  the  con- 
sideTatioQ  is  presumed  equal  to  the  promise  made  therefor; 
and,  however  unequal  in  reality  these  two  may  be,  the  law  will 
take  no  notice  of  their  inequality,  unless  the  inadequacy  of  the 
consideration  is  such  as  to  raise  a  presumption  of  unfair  ad- 
vantage or  fraud.^ 

§  93.  Let  ns  now  apply  these  principles  to  an  agreement  to 
take  shares  in  the  stock  of  a  corporation  to  be  organized.  If 
the  agreement  to  take  shares  is  entered  into  by  all  the  parties 
at  the  same  time,  it  would,  at  least  if  drawn  so  that  the  parties 
purported  to  agree  with  each  other,  usually  contain  an  ample 
consideration,  the  consideration  for  the  promise  of  A.  being  the 
detriment  caused  B.,  C,  £>.,  etc.,  the  other  parties,  in  promising 
to  take  shares,  the  simple  act  of  signing^  such  an  agreement 
being  sufficient  detriment  caused  to  support  a  promise.    It  may 


^8m  LaDgdelPs  Summary  of  the 
Law  of  Contracts,  §  55. 

^t  has  been  the  writer's  opinion 
tbat  benefit  receiyed  at  the  time  of 
making  tiie  promise  is  also  a  good 
consideratiun,  whether  detriment  be 
eaoaed  to  the  promisee  or  not;  that 
it,  whether  or  not  the  consideration 
fnotefroin  the  promisee.  But  this  is 
not  aniversally  accepted  as  law.  See 
2  Wharton  on  Contracts,  §784  et 
<^.,  and  an  article  by  the  writer  in 
^e  April,  1881,  number  of  the 
American  Law  Review  on  **  The 
%ht  of  a  Third  Person  to  Sue  on  a 
^Dtmct  made  in  his  Favor.** 

'There  is  an  exception  to  the  rule 
itited    in     the    text.     Where    the 


promise  is  to  pay  money  absolutely, 
and  the  consideration  is  money  given, 
the  law  will  take  notice  of  inequality 
between  the  consideration  and  the 
promise;  and,  therefore,  money  paid 
will  not  support  a  promise  to  pay 
more  than  the  same  sum  with  in- 
terest. See  LangdelPs  Summary, 
etc.,  §56.  A  court  of  equity,  more- 
over, will  sometimes  regard  the 
actual  adequacy  of  consideration  in 
deciding  whether  or  not  to  decree 
the  specific  performance  of  a  con- 
tract. 

«  See  Haigh  v.  Brooks,  10  Ad.  &  El. 
309,  828;  Brooks  v.  Ball,  18  Johns. 
837. 
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be  said  further  that  the  detriment  caused  B.,  C,  D.,  etc.,  in 
promising  to  take  shares,  or  in  merely  signing  an  agreement,  is 
ample  consideration  to  support  the  promise  of  A.,  irrespective 
of  the  question  whether  the  promises  of  B.,  C,  D.,  etc.,  in  them- 
selves considered,  are  valid  promises  or  not.^  In  other  words, 
where  it  is  expressly  stipulated  in  the  agreement,  or  where, 
from  the  tenor  of  the  same,  it  may  appear  that  the  making  of 
the  mutual  or  respective  promises  contained  in  the  agreement 
is  to  constitute  the  consideration  for  the  agreement,  it  will  not 
be  the  fact  that  the  promises  when  made  are  enforceable,  but 
the  making  of  them  which  will  constitute  the  consideration ; 
though  it  follows  that  the  promises  when  made  will  be  binding, 
because  founded  on  a  valid  consideration. 

The  question,  then,  will  be,  in  any  given  instance,  was  the 
consideration  of  the  promise  of  A.  the  making  of  the  promises 
by  B.,  C,  D.,  etc.,  or  the  performance  of  their  promises  by  the 
latter  ?  In  the  former  case  the  agreement  is  as  clearly  binding 
as  in  the  latter  case  it  is,  in  itself  considered,  worthless ;  because, 
until  the  promises  of  B.,  C,  D.,  etc.,  have  been  performed,  there 
is  no  consideration  for  the  promise  of  A.,  which,  therefore,  until 
such  performance,  is  in  legal  contemplation  nothing  more  than 
an  offer,  which  may  be  withdrawn  at  any  moment.  Through 
performance,  however,  on  the  part  of  B.,  C,  D.,  etc.,  the  prom- 
ise of  A.  may  become  binding.  For  instance,  the  corporation 
having  been  formed,  and  A.,  not  having  in  the  mean  time  with- 
drawn from  the  agreement,  if  B.,  C,  D.,  etc.,  take  and  pay  for 
their  shares  as  agreed,  they  (or  the  corporation,  if  it  shidl  ap- 
pear to  have  been  the  intention  that  the  corporation  should 
have  the  right  to  enforce  the  promise^  can  then  force  A.  to 
take  and  pay  for  his  shares  as  well ;  for  if  relying  on  A.'s  prom- 


1  It  is,  of  course,  quite  possible  for 
an  agreement  of  this  kind  to  be  drawn 
so  as  to  be  little  mora  than  worthless; 
e,  g,,  the  promise  of  each  might  be 
made  conditional  on  the  actual  tak- 
ing of  the  shares  by  the  others.  Here, 
plainly,  there  is  no  binding  contract. 
Such  an  invalid  instrument  would  be 
the  following:  **  It  is  mutually  cove- 
nanted and  agreed  by  and  between 
the  pai'ties  hereto,  that  each  of  the 

^0 


said  parties  will  take  five  shares  in 
the  stock  of  the  X.  Co.  when  organ- 
ized, in  consideration  of  each  of  the 
other  parties  hei-eto  taking  five 
shares/'  eto.  This  form  might  be 
binding  were  it  not  for  the  words 
**  in  consideration,'*  etc. 

'^See  Eastern  Plank  Road  Co.  «. 
Vaughan,  14  N.  Y.  646. 
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ise,  or,  more  strictly  speaking,  un withdrawn  oflEer/  to  take 
shares,  B.,  C,  D.,  etc.,  have  actually  taken  shares  themselves, 
tbey  have  thereby  accepted  A.'s  unwithdrawn  offer,  by  per- 
forming that  act,  which  was  intended  to  be,  when  performed, 
a  valid  consideration,  which  should  convert  A/s  unwithdrawn 
offer  into  a  binding  promise ;  and  in  truth,  therefore,  they  have 
thas  transformed  A.'s  unwithdrawn  offer  into  a  binding  promise, 
the  performance  of  which  may  be  enforced  by  the  parties  who 
have  themselves  performed,  or  by  the  corporation  if  such  was 
the  intention.' 

§  94.  The  foregoing  discussion  has  proceeded  on  the  assump- 
tion that  the  agreement  to  take  shares  was  entered  into  by  all 
the  parties  thereto  at  the  same  time ;  that  it  was,  properly 
speaking,  one  agreement.  Where,  however,  as  is  frequently 
the  case,  a  subscription-agreement  is  signed  by  different  persons 
at  different  times,  or  where  "  books  are  open  for  subscribers," 
who  subscribe  at  different  times,  the  foregoing  remarks  will  be 
hardly  applicable.  For  instance,  in  the  case  above  conceived, 
tvhere  the  making  of  the  respective  promises  was  plainly  in- 
tended to  be  the  consideration  of  the  agreement,  if  we  suppose 
that  A.,  B.,  and  C.  sign  together,  and  that  some  days  after- 
wards D.  signs,  while  A.,  B.,  and  C.  may  be  bound,  yet  as  to 
D.,  if  the  consideration  of  his  promise  was  the  making  of  the 
promises  of  A.,  6.,  and  C,  it  will  be  but  a  past  consideration. 

It  might  be  said  that  all  parties  are  to  be  presumed  to  sign 
at  the  same  time ;  but  when  several  days  intervene  between 
the  times  of  actual  signing,  and  especially  where  dates  are  an- 
nexed to  the  different  signatures,  such  a  presumption  becomes 
too  glaringly  contrary  to  fact  to  exist  even  in  legal  contempla- 
tion. In  such  a  case  further  consideration  should  be  found  for 
D;8  promise.    Here,  as  we  must  presume  all  the  parties  to  act 


^This  uDwithdrawn  offer  is  not 
oTen  a  conditional  promise,  because 
it  may  be  withdrawn  at  any  time  be- 
fore th«  performance  of  tlie  consid-. 
•ration;  and  a  true  conditional  prom- 
^  may  not  be  withdrawn,  because 
founded  on  a  consideration  when 
^^^\  although  it  may  not  be  en- 
forced Qotil  the  condition  has  been 
Wormed. 


>  If  the  paper  were  so  drawn  that 
the  consideration  of  each  promise 
was  the  performance  of  all  the  other 
promises,  the  paper  would  practically 
amount  to  very  little ;  as  it  would  not 
become  enforceable  against  any  one 
subscriber  until  all  the  rest  had  vol- 
untarily taken  their  shares. 
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in  good  &ith  and  to  wish  to  join  in  a  valid  agreement,  the  ques- 
tion would  be  merely  as  to  the  form  of  the  same.  Therefore, 
some  consideration  should  be  expressed  to  pass  to  D.  from  the 
other  parties  to  the  instrument  at  the  time  of  his  executing  it. 
To  this  end,  each  promise  could  be  expressed  to  be  made  in 
consideration  of  the  making  of  the  other  promises,  made  or  to 
be  made,  and  of  one  dollar  paid  by  some  party  on  behalf  of  all 
present  and  future  parties  to  the  agreement,  to  the  promisor  at 
the  time  of  his  executing  the  same ;  which,  for  greater  security, 
should  be  under  seal.^ 

§  95.  It  may  be  added,  in  passing,  that  if  any  of  the  parties 
to  the  instrument  are  infants,  .their  promises  will  not  be  bind- 
ing on  them,  unless  ratified  by  them  after  coming  of  age  ;^  and 
that  if  the  object  of  incor{x>ration,  as  expressed  in  the  agree- 
ment, is  illegal,  the  agreement  to  take  shares  will  bind  no  one. 

§  96.  When  there  are  conditions  in  an  agreement  to  take 
shares  in  a  corporation  to  be  formed,  the  instrument 
ag^  ^  is  to  be  construed  with  reference  to  them,  so  as  to 
tt^oBh^.  S^^^  them  due  effect.'  Moreover,  in  construing  such 
conditional  agreements,  it  must  be  noticed  closely 
whether  the  condition  relates  to  the  promise  or  to  the  perform- 
ance of  the  promise.  If  the  promise  of  one  party  is  made  con- 
ditional upon  the  making  of  the  promises  by  the  other  parties, 
such  promise  becomes  absolute  as  soon  as  the  other  promise 
are  made.  But  if  a  promise  is  made  conditional  upon  the  per- 
formance of  the  other  promises,  such  a  condition,  as  before 
pointed  out,  would  go  far  towards  making  the  whole  agree- 
ment nugatory.* 

The  usual  condition  in  an  agreement  to  take  shares  in  a  cor- 
poration to  be  formed  is  that  the  promises  shall  not  be  enforced 
until  all  or  a  certain  amount  of  the  stock  of  the  future  com- 


mit will  be  noticed  that  cases  like 
Methodist  Episcopal  Church  v.  Ken- 
dall, 121  Mass.  528,  and  other  cases 
cited  in  the  same  note  with  it  to  §  92, 
were  mostly  cases  of  ** gratuitous'^ 
subscriptions,  made  to  promote  some 
object  in  which  the  subscribers  had 
no  direct  pecuniary  interest.  Such 
cases,  therefore,  are  of  questionable 
application  in  discussing  the  binding 
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force  of  subscriptions  made  to  further 
some  private  money-making  business 
scheme  of  the  subscribers.  Compare 
Haskell  o.  Sells,  14  Mo.  App.  01. 

>  See  Lumsden's  Case,  L.  R.  4  Ch. 
31;  and  Reayeley's  Case,  1  De  Gex 
A  Sm.  550. 

*See  North  SUfford  Steel,  etc., 
Co.  V.  Ward,  L.  R.  3  Ex.  172. 

«  See  §  03. 
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pany  is  agreed  to  be  tiiken.^  Such  a  condition  would  be  more 
apt  to  be  present  where  the  parties  to  the  agreement  sign  at 
different  times;  in  which  case,  as  before  pointed  out,  a  con- 
sideration should  be  expressed  to  move  from  the  representatives 
of  all  other  parties  to  each  party  upon  his  signing  the  instru- 
ment. If  this  were  done,  the  promises  would  be  binding  con- 
ditionally as  soon  as  made ;  and  upon  the  fulfillment  of  the  con- 
dition, that  is,  upon  promises  to  take  the  requisite  number  of 
shares  being  made,  they  would  become  absolute.  Should  this 
condition,  however,  relate  to  the  performance  of  the  promises, 
the  promises  might  amount  to  no  more  than  offers,  which  could 
be  withdrawn  at  any  time  before  the  fulfillment  of  the  condi- 
tion, for  it  may  be  said  that  until  then  they  never  had  any 
even  conditionally  binding  quality,  except  as  above  pointed 
out.' 

§  97.  If  the  condition  be  one  to  be  performed  by  the  corpora- 
tion when  organized,  then  generally  the  agreement  to  subscribe 
made  prior  to  its  organization  cannot  be  enforced  before  the 


^  When  the  amonnt  of  the  capital 
stock  is  inserted  in  the  subscription- 
^(TeeiQent,  subscribers  may  refuse  to 
W  aoy  part  of  their  subscriptions 
until  the  full  amount  is  subscribed 
fur.  Cabot  and  West  Springrfield 
Bridge  9.  Chapin,  6  Gush.  50;  Salem 
Mill  Dam  Co.  v.  Ropes,  6  Pick.  23. 
See  Norwich,  etc.,  Navigation  Co.  r. 
Theohald,  1  Moo.  A  M.  151;  Water- 
'ord,  etc.,  R.  Co.  v.  Dalbiac,  6  Ex. 
^;  Penobscot  R.  R.  Co.  v.  Dum- 
n»er,  40  He.  172;  Penobscot,  etc., 
R;  R.  Co.  V.  Bartlett,  12  Gray,  244; 
Bart  9.  Farrar,  24  Barb.  518;  Hughes 
'•  MTg  Co.,  34  Md.  316;  Boston, 
^*»Te,  etc.,  R.  R  Co.  r.  Wellington, 
**3  Hasa.  79;  Erie,  etc.,  R.  R.  v. 
O^en,  32  Barb.  616;  Pierce  v.  Jer- 
■«y  Water  Works  Co.,  L.  R.  5  Ex. 
^;  Elder  o.  New  Zealand  Land 
^^Pi^yemeut  Co.,  80  L.  T.  N.  S. 
*;  California  Southern  Hotel  Co. 
'•  R'laaeli,  88  Cal-  277;  Fair  Assn. 
*-  Walker,  88    Mich.   62;  Hards  v. 


Platte  Valley  Imp.  Co.,  35  Keb.  263; 
Macfarland  v.  West  Side  Imp't  Assn. 
53  Neb.  417;  but  see  Rensselaer, 
etc.,  Plank  Road  Co.  v.  Wetzel,  21 
Barb.  56;  McDougall  v,  Jersey  Im- 
perial Hotel  Co.,  10  Jur.  N.  S.  1043. 
See  If  517-321. 

The  prospectus  of  a  company  to 
be  formed  stated  that  the  proposed 
capital  stock  was  to  consist  of  ten 
thousand  shares  of  twenty-five 
pounds  each.  Only  fourteen  hun- 
dred of  these  shares  were  taken. 
Held,  that  the  agreement  of  a  person 
subscribing  for  shares  was  condi- 
tional on  the  fulfillment  of  the  terms 
of  the  prospectus.  Pltchford  v. 
Davis,  5  Mees.  <&  W.  2;  Ace.  Fox  v. 
Clifton,  6  Ring.  779;  but  see  Hutt  o. 
Giles,  12  Mees.  &  W.  402.  When  the 
subscription-contiact  is  part  of  the 
prospectus,  the  terms  of  the  latter 
are  conditions.  Norwick  Lock 
M*f'g  Go.  V,  Hockaday,  89  Va.  557. 

<  See  {  98. 
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performance  of  the  condition,^  unless  it  is  the  promisors  them- 
selves who,  as  a  matter  of  fact,  prevent  the  fulfillment  of  the 
condition  in  order  to  invalidate  their  own  promises.*  In  the 
last  case  the  promisor  who  is  concerned  in  preventing  the  ful- 
fillment of  the  condition  may  take  no  advantage  of  its  non-fai- 
iillment ;  and  this  on  general  principles  of  good  faith  and  equity, 
and  in  accordance  with  the  law  relating  to  the  performance  of 
conditions  generally.' 


1  Effect  should  be  given  to  condi- 
tions in  a  letter  accepting  a  position 
aa  proyisional  committee-man,  and 
agreeing  to  take  shares.  Robertas 
Case,  3  De  Gex  A,  S.  205;  afiarmed,  2 
Mao.  ft  G.  192;  see  Wood*s  Case,  3 
De  O.  ft  J.  86;  Burrows  v.  Smith,  10 
N.  Y.  550;  Union  Hotel  Co.  o.  Hersee, 
15  Him,  371.  It  has  been  held,  whei*e 
persons  acting  as  agents  for  a  contem- 
plated turnpike  company  obtained 
subscriptions  on  certain  conditions 
as  to  the  location  of  the  road,  that 
the  corporation  cannot  afterwards 
recover  on  those  subscriptions  with- 
out complying  with  the  conditions; 
and  that  on  the  definite  failure  of  the 
corporation  to  comply  with  them  pay- 
ments already  made  may  be  recovered 
back.  Frankfort  and  Shelbyville 
Turnpike  Co.  v.  Churchill,  6  T.  B. 
Monroe  (Ky.),  427.  The  agreement 
in  this  case  was  separate  from  the 
subscription,  but  was  formally  drawn 
in  writing,  and  contained  a  covenant 
to  return  the  moneys  received  unless 
the  road  was  run  as  agreed. 

On  the  other  hand,  it  has  also  been 
held,  where  a  general  turnpike  act 
conferred  no  power  on  the  commis- 
sioners to  accept  conditional  subscrip- 
tions, that  asubscription  conditioned 
on  the  laying  of  the  road  through  a 
specified  place  is  contrary  to  public 
policy  and  void.  Butternuts,  etc.. 
Turnpike  Co.  o.  North,  1  Hill,  518; 
Fort  Edward,  etc..  Plank  Road  Co.  o. 
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Payne,  15  N.  Y.  583.  Parol  declara- 
tions made  by  officers  of  the  company 
can  only  avail  a  subscriber  seeking 
to  invalidate  his  subsciiption  for 
shares  where  they  amount  to  fraud. 
Yicksburg,  etc.,  R.  R.  Co.  v.  McKean, 
12  La.  Ann.  638;  Martin  o.  Pensacola, 
etc.,  R.  R.  Co.,  8  Fla.  370;  Missis- 
sippi,  etc.,  R.  R.  Co.  o.  Cross,  20  Ark. 
443.  So  parol  declarations  made  by 
promoters  as  to  route  will  not,  unless 
they  amount  to  fraud,  avail  the  sub- 
scriber. Brad  dock  v.  Philadelphia 
M.  ft  M.  R.  R.  Co.,  45  N.  J.  L.  363. 
And  parol  agreements  made  at  the 
time  of  subscribing  for  shares,  and 
inconsistent  with  the  written  terms 
of  the  subscription,  are  void.  Con- 
necticut and  Paasumsic  Rivers  R.  R. 
Co.  V.  Bailey,  24  Vt.  465;  Whitehall, 
etc.,  R.  R.  Co.  0.  Myers,  16  Abb.  Pr. 
(N.  S.)  34;  Hasken  v.  Sells,  14  Mo. 
App.  01;  Galena  ft  S.  W.  R  R.  Co. 
V.  Ennor,  116  l\\.  55.  It  is  a  defence 
to  an  action  upon  a  subscription  that 
the  corporation  has  already  issued 
all  the  stock  which  it  was  authorized 
to  issue.  Railroad  o.  Knozville,  08 
Tenn.  2;  Newport  Cotton  Mill  Co.  v. 
Mims,  103  Tenn.  465.    See  §521. 

'  See  Upton  v.  Hansbrougb,  3  Bis- 
sell,  417,  423. 

.  'See  Raynay  o.  Alexander,  Yeiv. 
66;  Hotham  o.  East  India  Co.,  1  T. 
R.  638. 
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§98.  It  may  be  said,  as  incidental  to  the  preceding  discussion, 
tbat  where  a  namber  of  persons  intending  to  form  a 
corporation  and  through  that  means  carry  on  some  ^^  may 
busiodfis,  raise  a  common  fund,  eventually  to  be  in-  Ij^"^" 
creased,  but  beginning  with  deposits  placed  in  the 
hands  of  a  committee  with  authority  to  do  certain  acts,  it  is  not 
competent  for  any  one  of  such  subscribers  to  withdraw  his  funds 
so  deposited  until  it  has  become  evident  that  the  carrying  out 
of  the  scheme  is  impracticable.^ 

§  99.  If  a  person  agrees  to  pay  a  deposit,  and  the  considera- 
tion of  that  agreement  fails,  he  need  not  perform  ; ' 
huif  nevertheless,  should  he  agree  to  pay  deposits  by  JStracea. 
a  certain  day,  he  cannot  plead  to  an  action  for  not 
paying  them  on  or  before  that  day  that  the  projected  company 
has  become  abortive  since  that  day ;  for  that  might  not  have 
happened  had  he  paid  his  deposits  as  agreed,  and  circumstances 
intervening  after  he  broke  his  promise  are  no  excuse  for  such 
breach.'    Where,  however,  a  person  subscribes  for  stock  in  a 
fatnre  corporation,  as  the  contract  does  not  purport  to  be  with 
an  existing  corporation,  the  subscriber  is  not  estopped,  in  a  suit 
to  enforce  his  subscription,  from  denying  that  the  corporation 
ever  came  into  existence.^ 

§100.  Having  considered  the  general  question  of  the  valid- 
ity and  construction  of  an  agreement  to  take  shares  Legal  reia^ 
in  the  stock  of  a  future  corporation,  there  remain  ^g^^ma 
for  consideration  the  legal  relations  arising  from  such   vaSid  agree- 

T^    •  /•     •      1  1      .  1      ment  to 

an  agreement.  Fnmafacve  these  relations  are  such  take 
as  may  be  inferred  from  the  terms  of  the  instrument ;  *^*"'*- 
for  the  courts  ordinarily,  as  among  the  parties  to  the  instru- 
ment^ will  enforce  its  provisions  according  to  their  tenor  and 
import.  Such  agreements  differ  much  from  each  other.  One 
might  readily  be  drawn  so  as  to  constitute  the  parties  thereto 
partners,  at  least  in  regard  to  the  scheme  of  incorporation ;  as, 

*fiaird«.  Boss,  2  Macqaeen,  51; 
eomiNin  Eento.  Jackson,  14  Beav. 
^;  Kidwelly  Canal  Co.  o.  Baby,  2 


'See  Dake  v.  Andrews,  2  Ex.  200. 

'I>Qke  9.  Dire,  1  Ex.  36;  Oldham 

"•  Brown,  7  Ellis  A  B.   16ft;  S.  C,  2 


^Bikhoff  0.  Brown^B  Sewing  Ma- 
chine Co.,  68  Ind.  388;  Indianapolis 
Furnace,  etc.,  Co.  o.  Herkimer,  46 
Ind.  142;  see  Beed  v.  Bichmond 
Street  B.  B.  Co.,  60  Ind.  842;  §§  637, 
638. 
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for  example,  if  the  instrumeQt  should  provide  that  the  parties 
thereto  should  act  as  each  other's  agents  in  the  furtherance  of 
the  scheme,  and  share  any  profits  or  losses  arising  before  the 
incorporation  of  the  company.  Such  provision,  however,  would 
ordinarily  be  absent,  and  by  merely  entering  into  a  binding 
agreement  to  take  shares  in  a  corporation  to  be  formed,  persons 
do  not  become  partners,  nor  liable  as  principab  for  each  other^s 
acts  as  agents.^ 

To  be  sure,  after  the  agreement  is  executed,  supposing  it  to 
be  a  mere  agreement  to  take  shares,  the  parties  thereto  may  so 
act  that  outsiders  are  justified  in  concluding  that  the  relation- 
ship of  principal  and  agent  or  of  partners  exists  among  them; 
and  this  on  principles  before  discussed  in  relation  to  promoters.^ 
Therefore,  while  in  fact,  as  among  themselves,  no  relationship 
of  agency  or  partnership  exists,  they  may  be  held  responsible 
to  outsiders  for  the  acts  of  each  other,  either  as  principals  or  as 
partners,  according  to  the  circumstances. 

§  101.  To  what  extent  a  party  to  an  agreement  to  take  shares 
in  the  stock  of  a  corporation  to  be  formed  may,  by 
meiitof        assigning  his  interest  in  the  agreement,  relieve  him- 
er's  inter-     self  from  future  liability,  wiU  depend  on  a  proper 
^^'  construction  of  the  instrument  itself,  qualified  by  the 

general  maxim,  that  while  a  man  may  assign  or  waive  any 
rights  accruing  to  him  under  an  agreement,  he  cannot  divest 
himself  of  his  liabilities  arising  therefrom.^  It  would  be  most 
unjust  to  hold,  where  responsible  persons  have  joined  in  an 
ao^reement  to  furnish  funds  for  the  advancement  of  a  scheme 
of  incorporation,  and  to  take  shares  in  the  stock  of  the  future 
com[>any,  that  under  such  circumstances  any  one  of  them  may 
avoid  fulfilling  his  contract,  by  assigning  his  interest  to  some 
irresponsible  person.  It  must  be  admitted,  however,  that  un- 
der somewhat  analogous  circumstances  the  English  cases  hold 
that  a  shareholder,  even  in  a  company  of  unlimited  liability, 
may  free  himself  from  any  future  liability  by  transferring  his 
shares  to  a  man  of  straw  for  that  very  purpose,  provided  the 


iShibley  v.  Angle,  37  N.  Y.  626. 
See  Fay  r.  Noble,  7  Gush.  188. 
Thrasher  o.  Pike  County  R.  Co.,  25 
111.  393;  and  compare  Garnett  v. 
Richardson,  35  Ark.  144. 
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2  See  §  77. 

>  Graff  V.  Pittsburgh  and  Steuben- 
YiHe  &  Co.,  31  Pa.  St  489. 
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tnnsier  be  absolute.^    The  American  law  is  different  on  this 

point' 
§  102.  Moreover,  by  assigning  his  interest  in  a  contract  to 

take  shares  in  the  stock  of  a  future  corporation,  a  person  may 
iocur  bability  to  his  assignee,  at  least  if  he  purports  to  sell  shares 
in  the  stock  of  a  future  corporation,^  for,  should  such  a  corpora- 
tion never  be  organized,  he  might  have  to  refund  any  money 
paid  him  by  his  vendee.  Still,  in  the  absence  of  fraud,  the 
vendor  would  incur  no  liability  to  his  vendee  by  selling  him 
merely  his  right  to  shares  in  the  stock  of  the  corporation  when 
formed ;  for  here  there  is  no  failure  of  consideration  even  though 
the  corporation  be  never  formed,  because  the  vendor  sold  only 
his  right  to  shares  in  the  stock  of  a  certain  corporation  should 
it  thereafter  be  organized. 

§  103.  Persons  agreeing  to  take  shares  in  the  stock  of  a  cor- 
poration to  be  formed  necessarily  come  in  contact  with 
the  promoters  of  the  scheme  of  incorporation ;  they  uons  b^ 
usually  subscribe  on  the  faith  of  the  acts  and  repre-  J^Jberl^^ 
sentations  of  the  latter,  and  judge  as  to  the  ultimate  ^^  promo- 
success*  of  the  undertaking  from  the  opinion  they 
have  formed  of  its  promoters.     The  promoters  of  the  plan  are 
in  a  better  position  to  judge  of  the  feasibility  and  desirableness 
of  the  scheme  than  are  persons  who  merely  agree  to  take  shares 
in  the  concern  when  it  shall  have  started.     Because  of  these 
and  similar  considerations  a  fiduciary  relationship  arises  be> 
tween  the  promoters  and  persons  who  agree  to  subscribe  for 
shares  in  the  stock  of  the  future  corporation ;  *  and  the  latter 
are  in  consequence  entitled  to  fair  and  open  treatment  from  the 
former.    It  follows  that  promoters  are  liable  to  persons  who 
sabscribe  for  shares  in  the  stock  of  the  future  company  for 
damages  caused  by  any  fraudulent  misrepresentation  or  con- 
cealment on  their  part,  where  the  subscribers  have  relied  on 
their  representations,^  and  to  recover  such  damages  the  sub- 

'  Kempson  o.  Saunders,  4  Bing.  6. 
See  Street  v.  Bailis,  2  P.  Wms.  217. 

«Winiams  v.  Page,  24  Beav.  654, 
611.  See  Brewster  v.  Hatch,  122  N. 
Y.  349. 


1  Jessop^s  Caae,  2  DeG.<&  J.  638; 

DePass's  Case,  4   DeG.  ft  J.  544; 

Harrison's  Case,   L.  R.  6  Ch.  286; 

Williams's  Case,  1  Ch.  D.  546.  See 
11586, 749. 

>  Nathan  v.  Whitlock,  9  Paige,  152; 

Marcy  9.  dark,  17  Mass.  330.  See 
11680,7401 


^Homblower  v.   Crandall,  7  Mo. 
App.  220;  affM  78  Mo.  581. 
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scriber  can  bring  an  action  in  law  for  deceit,^  and  may  have 
a  right  in  equity  to  have  his  subscription  cancelled,^  provided 
by  such  cancellation  the  rights  of  other  and  innocent  {)ersons 
are  not  infringed.  Promoters  may  also  be  responsible  to  sub- 
scribers for  the  misrepresentations  of  their  fellow-promoters,  if 
the  relationship  of  agency  or  partnership  existed  between  the 
promoters ;  or  if  they  had  acted  in  a  way  to  justify  subscribers 
in  inferring  the  existence  between  them  of  either  of  these  rela- 
tionships." 
§  104.  That,  upon  the  failure  of  the  scheme  of  incorporation, 
subscribers  may  recover  back  from  the  promoters  de- 
moten  lia-  posits  paid  ou  subscribing  for  shares  in  the  contem- 
cribeiB^for  plated  corporation,  is  a  proposition  which  is  not 
deposits.  always  true.  In  such  a  case  the  rights  of  the  sub- 
scriber who  has  paid  the  deposit  d'e[)end  on  the  intention  and 
meaning  of  the  parties  to  the  scheme,  as  expressed  in  the  sub- 
scription-agreement and  viewed  in  the  light  of  surrounding 
circumstances.*  If,  judging  of  the  matter  in  this  way,  it  ap- 
pears to  have  been  the  intention  that  the  deposits  should  be 
applied  to  the  furtherance  of  the  scheme,  then,  although  the 
scheme  proved  abortive,  the  moneys  will  have  been  applied  to 
the  purpose  for  which  they  were  presumably  destined ;'  and  the 
subscribers  can  recover  back  only  such  moneys  as  either  have 
not  been  expended  and  so  remain  in  the  hands  of  the  promoters, 
or  such  as  have  been  spent  by  the  promoters  after  all  reasonable 
hope  for  the  success  of  the  undertaking  had  passed  away,  and 
under  such  circumstances  as  to  imply  wilful  mismanagement  or 
fraud  on  their  part.*    But  fraud  on  the  part  of  the  promoters 


1  Paddock  v.  Fletcher,  42  Vt  389; 
Gerhard  v.  Bates,  2  £1.  &  B.  476.  See 
Twycross  v.  Grant,  2  C.   P.  Div.  469. 

3  Kent  V.  Freehold  Land  Co.,  L.  R. 
4  £q.  588.  An  innocent  misrepre- 
sentation, in  order  to  release  the  sub- 
scriber, must  extend  to  the  funda- 
mental nature  of  the  enterprise. 
Kennedy  v.  Panama,  etc.,  Mail  Co., 
L.  R.  2  Q.  B.  580.  False  statements 
in  the  prospectus  issued  by  promoters 
release  the  subscriber.  Metr.  C.  Crs* 
Ass'n  in  re,  [189^]  3  Ch.  1;  Land  Co. 
V.  Haupt,  90  Va.  533. 
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<Hornblower  v.  Crandall,  7  Mo. 
App.  220;  affM  78  Mo.  581.  For  the 
liability  of  promoters  for  false  state- 
ments in  the  prospectus,  see  §  77  and 
note. 

^  See  Moore  o.  Garwood,  4  Ex.  681. 

*  Garwood  ©.  Ede,  1  Ex.  264; 
Clements  v.  Todd,  1  Ex.  286;  Jones 
V.  Harrison,  2  Ex.  52;  Willey  «.  Par- 
ratt,  3  Ex.  209. 

«  Watts  V,  Salter,  10  C.  B.  477.  See 
Ship  9.  CroBskill,  L.  K.  10  Eq.  73;  and 
compare  Viine  r.  Cobbold,  1  Ex.  798; 
Watson  V,  Charlemont,  10  Q.  B.  856. 
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[§  105. 


in  procaring  the  deposits  would  change  the  situation  and  entitle 
the  depositors  to  recover  back  the  whole  amount,  at  least  as 
between  them  and  the  fraudulent  promoters.^ 

If,  however,  the  deposits  were  naade  merely  in  order  to  com- 
ply with  some  resolution  or  statutory  requirement,  and  without 
any  intention  on  the  part  of  the  subscribers,  or  right  on  the  part 
of  the  promoters,  to  apply  the  money  in  furthering  the  organi- 
zation of  the  company,  then  the  subscribers  would  be  entitled 
to  have  their  entire  deposits  returned.'  Under  such  circum- 
stances, whether  the  promoters  would  be  accountable  for  de- 
posits received  by  others  of  their  number  must  be  decided  ac- 
cording to  principles  already  often  referred  to ;'  generally  they 
would  not  be.* 

§  105.  It  goes  without  saying  that  whoever  agrees  to  take 
shares  in  the  stock  of  a  future  corporation  merely  in    p^  ^  , 
order  that  others  may  be  induced  to  agree  as  well,  subscnp- 
having  a  secret  understanding  with  the  promoters  of 
the  scheme  that  no  liabilities  shall  attach  themselves  to  him  by 
reason  of  his  contract,  will  be  bound  to  fulfill  his  agreement,  at 
least  in  so  far  as  the  non-f  uliillment  thereof  would  injure  inno- 
cent persons  who  have  acted  on  the  faith  of  it.^    And,  more- 
over, in  so  far  as  the  promoters  carry  out  this  fraudulent  secret 


^Sm  Colt  V.  Woolaston,  2  P.  Wms. 
153;  TwycrosB  o.  Grant,  2  G.  P.  Diy. 
469.  Bat  see  St.  Johns  Mfg.  Co.  v. 
Manger,  106  Mich.  90.  A  Bubscriber, 
whose  subscription  has  been  obtained 
throagh  the  fraudulent  representa- 
tions of  a  promoter,  cannot  maintain 
anactioD  for  money  had  and  received 
against  other  subscribei-s  who  are  not 
implicated  in  the  fraud.  PeiTy  v. 
Hale,  143  Mass.  640. 

*Nockels  V,  Crosby,  3  Barn.  A  Cr. 
814;  Ashpitel  v.  Sercorobe,  5  Ex.  147. 
^  if  directons  (promoters)  under- 
take to  return  deposits  without  de- 
duction in  case  the  scheme  proves 
abortiye,  as,  for  instance,  throi^gh 
failnre  to  obtain  an  act  of  parlia- 
ment, they  will  be  liable  personally. 
Ward  V.  Londefborough,  12  C.  B. 
252. 


'See  Walstab  v.  Spotteswood,  16 
M.  &  W.  501. 

^See  Burnside  v.  Dayrell,  3  Ex. 
224,  commented  on  in  Thompson  on 
the  "  Liabilities  of  Agents  of  Corpo- 
rations,^* p.  215. 

^  Wliite  Mountains  R  R.  Co.-  v. 
Eastman,  34  N.  H.  134;  Custar  v. 
Titusville  Gas  Co.,  63  Pa.  St  381; 
Minneapolis  Threshing  M.  Co.  o.  Da- 
vis, 40  Minn.  110.  See  Litchfield 
Bank  v.  Church,  29  Conn.  137;  Wil- 
son V,  Handley,  06  Va.  06;  Hardy  v. 
Swigant,  25  Col.  136,  and  §  521.  But 
an  agreement  between  a  subscriber 
and  another  subscriber  who  was  ac- 
tive in  procuring  the  subscription, 
that  the  former  shall  have  the  priv- 
ilege of  selling  his  shai'es  to  the  lat- 
ter at  any  time  within  a  year  at  the 
price  originally  paid,  is  not  void  or 
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understanding  will  they  render  themselves  personally  liable  to 
]iersons  defrauded  and  injured  thereby.^ 

§  106.  One  thing  further  as  to  the  relationship  between  the 
promoters,  and  persons  agreeing  to  take  shares  and 
tio^o?  ^*'  making  deposits.  Such  persons  enter  into  such  an 
depoBits.  agreement  and  pay  their  preliminary  deposits,  ex- 
|>ecting  that  a  corporation,  with  the  nature  and  general  pur- 
l)oses  of  which  they  have  been  made  acquainted  by  the  pro- 
spectus and  representations  of  the  promoters,  will  be  organized  ; 
and  they  have  contracted  and  paid  their  money  with  this  spe- 
cial scheme  in  view.  Clearly,  if  the  promoters  apply  the  funds 
so  deposited  in  any  other  way  than  that  which  the  subscribers 
were  justified  in  contemplating,  the  subscribers'  moneys  have 
been  misapplied,  and  each  of  them  has  a  plain  claim  to  recover 
back  such  funds  from  any  promoter  responsible  for  their  mis- 
application. Such  a  misapplication  would  be  a  conversion  of 
the  funds  of  the  subscribers,  for  which  wrong  an  appropriate 
action  would  lie.  It  would  seem,  moreover,  that  any  depositor 
should  have  a  remedy,  not  only  to  obtain  damages  from  the 
promoters  for  any  misapplication  of  deposits,  but,  in  cases  where 
justice  could  not  otherwise  be  done,  that  a  depositor  might  com- 
pel the  promoters  to  apply  such  funds  to  the  furtherance  of  the 
scheme  for  which  they  were  subscribed,  at  least  so  far  as  it 
would  be  practicable  for  a  court  of  equity  to  enforce  such  ap- 
plication. 

§  107.  We  come  now  to  the  relations  between  a  person  who 
Subecrip.  has  agreed  to  take  shares  in  the  stock  of  the  future 
eraiiy  en-      corporation,  and  that  corporation  itself  when  organ- 

forceable        ;«^ 
by  the  coi^      izea. 

when  oi^  §  ^^^'  First,  in  regard  to  enforcing  the  agreement 

ganized.  to  Subscribe  for  shares.  This  was  an  agreement  be- 
tween the  parties  thereto  to  do  a  certain  thing,  to  wit,  to  sub- 
scribe for  shares  in  the  stock  of  a  certain  corporation  when  or- 
ganized ;  that  is,  it  was  an  agreement  to  invest  a  certain  amount 
of  capital  in  a  certain  manner,  to  be  used  for  a  certain  purpose. 
If  we  regard  the  corporation  when  formed  as  a  distinct  person, 
a  legal  difficulty  will  at  once  arise.    This  "  person  "  Avas  not  a 


contrary  to  public  policy,  if  not  ac- 
tusUy  tainted  with  fraud.  Morgan 
V.  Struthers,  131  U.  S.  246. 
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iSee  HaU's  Case,  L.  R.  6  Gh.  707; 
Getty  0.  Devlin,  70  N.  Y.  504. 
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[§  108, 


party  to  the  agreement,  did  not  even  exist  at  the  time  when  the 
agreement  was  made ;  what  standing  has  it  in  court  to  compel 
the  performance  of  the  agreement?^ 

Bat  this  difficulty  is  entirely  gratuitous,  and  arises  only  from 
the  conception  of  a  company  as  an  entity,  which  at  the  very 
moment  of  the  completion  of  its  organization,  and  thereby y  be- 
comes a  ^^ person"  distinct  from  all  persons  interested  in  the 
corporate  enterprise.  If  we  regard  the  company  at  the  time  of 
its  incorporation  merely  as  the  aggregate  of  its  members  act- 
ing and  bound  to  act  in  a  certain  way,  and  to  employ  certain 
funds  in  a  certain  manner  for  a  certain  purpose,'  all  difficulty 


>  '*  A  subflcription  to  take  shares  Iq 
tlie  stock  of  a  corporation  to  be 
formed  enures  to  the  benefit  of  that 
corporation  when  formed.*^  Oris- 
wold  0.  Peoria  University,  26  111.  41; 
Crois  V.  Pinckneyyille  Mill  Co.,  17 
ni  57;  see  Eastern  Plank  Road  Co. 
V.  Vaughan,  20  Barb.  155;  S.  C,  14 
N.  Y.  .546;  and  Angell  and  Ames  on 
Corp.,  §  523.  The  insolvency  of  the 
corporation  is  no  ground  to  restrain 
the  collection  of  subscriptions  to  its 
ttock.  Dill  V.  Wabash  YaUey  R.  R. 
Co.,  21  111.  91.  Before  the  organiza- 
tion of  a  corporation,  a  person  sub- 
scribed for  shares  as  trustee  for  said 
corporation;  held  that  he  was  liable 
iDdtridually  in  an  action  brought  af- 
ter the  corporation  had  become  in- 
lolvent  Johnston,  Trustee,  v.  Allis, 
71  Conn.  207.  Penobscot,  etc.,  R.  R. 
Co.  9.  Dummer,  40  Me.  172,  seems 
to  liold  an  agreement  to  take  shares 
in  the  stock  of  a  future  corporation, 
tobe  (u  fo  the  corporation  a  propotial, 
which  is  bindingly  accepted  by  the 
corporation  when  organized  recog- 
nizing the  shares  so  subscribed  for 
V  shares  of  its  stock.  Again  it  is 
held  that  a  subscription  to  shares  is 
a  mere  offer  which  may  be  withdrawn 
't  any  time  before  the  corporation  is 
organized;  because  there  ia  no  other 
P^  M  yet  in  existence.  Hudson 
6 


Real  Estate  Oo.  v.  Tower,  156  Mass. 
82;  Mill  Go.  V.  Felt,  87  Me.  234.  See 
Thompsons.  Page,  1  Mete.  565;  Stan- 
ton V.  Wilson,  2  Hill,  153;  Kennebec, 
etc.,  R.  R.  Go.  9.  Palmer,  34  Me.  366; 
Gleaves  v.  Brick  Ghurch  T.  Co.,  1 
Sneed  (Tenn.),  491;  Buffalo,  etc.,  R. 
R.  Go.  V.  Gifford,  87  N.  Y.  294.  An 
unconditional  subscription  becomes 
binding  upon  the  formation  of  the 
corporation  within  a  raasonable  time, 
if  not  withdrawn.  Balfour  v.  Gas 
Co.,  27  Oreg.  300.  Cf.  Badger  P.  Go. 
V.  Rose,  95  Wis.  145.  The  right  of 
the  corpoi-ation  to  sue  is  not  always 
well  thought  out.  To  say  that  the 
agpreement  enures  to  the  benefit  of 
the  corporation  when  formed  raises 
the  disputed  question  of  the  compe- 
tency of  a  person  not  party  to  a  con- 
tract to  sue  thereon.  To  be  sure,  the 
doctrines  of  ratification  may  be  re- 
soi-ted  to  where  the  agreement  to 
subscribe  was  entered  into  with  per- 
sons authorized  or  purporting  to  act 
on  behalf  of  the  future  company. 
See  §  87. 

2  Persons  may  agree  with  each 
other  as  to  the  terms  on  which  they 
will  take  stock  in  a  corporation  to  be 
formed  by  them.  Under  our  system 
the  corporation  following  such  an 
agreement  would  be  the  mere  agency 
of  the  associates  created  for  the  sake 
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will  be  avoided ;  and  we  shall  then  have  the  contract  enforced 
by  the  parties  thereto  acting  in  precisely  the  manner  con- 
templated, to  wit,  as  a  corporation,  through  the  medium  of  cor- 
porate machinery  and  organization.  By  means  of  this  natural 
conception  all  difficulty  is  avoided,  and  no  violence  is  done  to 
the  strictest  requirements  of  logical  or  legal  thought. 

§  109.  Accordingly,  the  proposition  may  be  regarded  as  law 
throughout  the  United  States,  that  when  several  persons  mutu- 
ally agree  to  subscribe  for  shares  in  a  corporation  to  be  formed 
by  the  subscribers  for  the  advancement  of  their  interests,  the 
corporation  when  organized  may  recognize  the  subscribers  as 
shareholders,  and  enforce  the  subscriptions ;  ^  and  especially  is 
this  true  when  the  subscription-agreement  is  made  with  persons 
who  by  statute  represent  the  future  corporation  for  the  purpose 
of  receiving  subscriptions.'  If,  however,  the  parties  to  the 
subscription-agreement  are  not  themselves  the  organizers  of 
the  corporation,  and  in  no  sense  represent  the  future  company, 
and  are  a  different  body  of  men  from  those  composing  the 
corporation  when  formed,  then  is  certainly  raised  the  difficult 
question  of  the  right  of  a  third  person  to  sue  on  a  contract.' 


of  oonvenlence  in  caiTTin^  out  the 
bargain.  C hater  v.  San  Francisco 
Sugar  Refining  Co.,  19  Gal.  219,  246. 
1  Athol  Music  Hall  Co.  9.  Carey, 
116  Mass.  471;  Maiysville,  etc.,  Co. 
V,  Johnson,  93  Cal.  538;  San  Joaquin 
Land,  etc.,  Co.  d.  West,  94  Cal.  399; 
Sameo.  Beecher,  101  Cal.  70;  Minne- 
apolis T.  M.Co.  0.  Davis,  40  Minn.  110; 
Richelieu  Hotel  Co.  v.  Military  £. 
Co.,  140  111.  248;  Buffalo  &  James- 
town R.  R.  Co.  ».  Clark,  22  Hun,  359; 
afrd  87  N.  Y.  632;  Twin  Creek,  etc., 
Turnpike  Co.  v,  Lancaster,  79  Ky. 
562;  Boot  and  Shoe  Co.  p.  Holt,  56 
N.  H.  548;  Tonica,  etc.,  R.  R.  Co.  c. 
McNeely,  21  111.  71;  Johnston  v. 
Ewing  Female  University,  35  111.  518; 
Red  Wing  Hotel  Co.  v.  Friedrich,  26 
Minn.  112;  Whitsitt  o.  Preshyterian 
Church,  110111. 125;  Haskell  v.  Sells, 
14  Mo.  App.  91.  See  Peninsular  Ry. 
Co.  V.  Duncan,  28  Mich.    130,    134; 
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Fair  Ass'n  v.  Walker,  83  Mich.  386, 
and  authorities  cited  in  note  1  to  §91. 
Compare  Burt  o.  Farrer,  24  Barb.  518; 
Howe  V.  Flagg,  72  111.  397;  Marseilles 
Land  Co.  v.  Aldrich,  86  111.  504,  and 
the  cases  cited  in  notes  to  §  91. 

^  Delaware  and  Atlantic  R.  R.  Co. 
0.  Irick,  23  N.  J.  L.  321;  Hughes  «. 
MT g  Co.,  34  Md.  316. 

*  See  Lake  Ontario  Shore  R.  R  Co. 
V.  Curtiss,  80  N.  Y.  219,  where  de- 
fendant and  others  signed  the  follow- 
ing instrument:  **We,  the  under- 
signed, citizens  of  Unionville  and  vi- 
cinity, pledge  ourselves  to  subscribe 
for  and  take  stock  in  and  for  the  con- 
struction of  the  Lake  Ontario  Shore 
R.  R.  Co.,  to  the  amount  set  opposite 
our  names  respectively,  on  condition 
said  road  be  located  and  built  through 
or  north  of  the  village  of  Union ville.** 
The  railroad  was  built  so  that  it  ful- 
filled the  condition  above,  but  it  was 


CHAP.  VI.]  AGREEMENTS  TO  TAKE  STOCK. 


[§  110. 


§  110.  It  remains  to  consider  the  rights  of  the  parties  to  the 
original  agreement  as  against  the  corporation.     If  |».  . 
the  corpordtioQ  when  organized  is  composed  of  the  subecnbera 
subscribers,  or  if  the  agreement  to  subscribe  is  made  ^^J^  ^ 
with  persons  who  by  statute  represent  the  corpora-  ^^^' 
tion  while  it  is  being  organized,  a  subscriber  acquires  by  his 
agreement  the  right  to  have  the  shares  subscribed  for  by  him 
allotted  to  him,  unless  his  subscription  is  made  after  the  full 
amoant  of  the  capital  stock  authorized  by  the  charter  of  the 
corporation  is  subscribed  for.^ 

It  will  be  remembered  that  all  the  parties  to  the  subscription- 
agreement  have  agreed  to  invest  certain  funds  for  the  accom- 
plishment of  a  certain  object,  and  that  these  funds  should  be 
managed  and  applied  for  the  furtherance  of  that  object  through 
the  medium  of  corporate  organization ;  suppose  that  this  agree- 
ment is  violated,  either  through  the  managers  of  the  scheme 
procoring  a  charter  different  from  the  one  contemplated,  or  by 
their  actually  misapplying  funds  already  contributed ;  that  is, 
applying  them  in  a  manner  and  for  purposes  other  than  those 
contemplated  by  the  original  agreement.  In  other  words,  it 
becomes  apparent  that  the  purposes  for  which  the  corporation 
is  actually  being  organized  differ  from  those  justifiably  contem- 
plated ;  that  another  scheme,  differing  from  the  original  plan, 
is  being  gone  into.  It  is  plain  that  any  one  of  the  original 
parties,  or  his  representatives,  can  say,  "  I  never  paid  deposits 
to  be  used  for  any  such  purpose."  And  it  is  further  evident, 
that,  as  between  him  and  any  body  or  individual  acting  in 
violation  of  the  terms  of  the  original  agreement,  he  may  claim 
to  be  released  from  his  contract,  and  perhaps  to  have  moneys 
paid  or  expended  by  him  reimbursed.  Thus,  as  between  a 
party  to  the  original  agreement  to  take  shares  and  the  corpora- 


beld  that  this  agreement  did  not 
unoant  toasabscription  to  plaintifiTs 
stock,  and  that,  l>eing  no  party  to 
^e  agreement,  the  plaintiff  could 
naiataSn  no  action  on  it.  See  also 
Ctiifurnia  Sugar  M*f^g  Co.  v.  Schafer, 
57  Cal.  396:  Stranburg  R  R.  Co.  v. 
^htemacht,  21  Pa.  St.  220.  Com- 
pare Eastern  Plank  Road  Co.  r. 
Vaaghan,  14  N.  Y.  546,  566. 


1  Tliis  right  of  the  subscriber  con- 
stitutes in  the  main  the  consideration 
by  yirtue  of  which  the  corporation 
may  enforce  his  subscription;  see 
notes  to  §  91,  and  cases  in  last  three 
notes.  See,  generally,  §§  515,  516; 
also  Birmingham  Nat  Bk.  v,  Roden, 
97  Ala.  404. 
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tion  when  organized,  any  material  divergence  of  the  corporate 
scheme  from  the  plan  justifiably  contemplated  by  a  party  to 
the  agreement  to  take  shares  at  the  time  of  his  signing  the 
same,  or  paying  deposits  in  accordance  therewith,  will  release 
him  from  his  contract,  and  may  entitle  him  to  recover  any 
moneys  paid  or  expended  by  him  in  pursuance  of  its  terms.^ 
If  the  divergence  alluded  to  is  immaterial,  or  such  as  was  con- 
templated in  the  original  agreement  as  a  possibility  (^.  «.,  no 
divergence  at  all) ;  or  if  a  party  has  acquiesced  in  the  diver- 
gence, which  may  be  implied  from  long-continued  neglect  to 
repudiate,  he  will  not  be  released  from  his  agreement  to  take 
shares.*  But  usually  from  mere  lapse  of  time,  unless  very 
great,  acquiescence  cannot  be  inferred ;  there  must  be  some 
reason  to  infer  knowledge  on  the  part  of  the  dissenting  party 
of  the  violation,  and  neglect  to  repudiate  after  that  knowledge 
had  been  obtained.' 

§  111.  The  qualification,  "  as  between  the  party  to  the  agree- 

ment  and  the  corporation  when  organized,"  is  to  be 
BubBcrib-      noted  ;  for,  should  such  a  party  refrain  from  enforc- 

ing  his  rights  for  any  considerable  length  of  time, 


^  Knox  0.  Childersburg  Land  Co., 
86  Ala.  180;  MaysyUle,  etc.,  Co.  v. 
Johnson,  109  Cal.  102.  So  failure  to 
organize  within  a  reasonable  time 
releases  the  subscriber.  lb.  **A 
pereon  who  agrees  to  take  shares  in 
a  company  formed  for  a  given  pur- 
pose and  with  a  given  capital,  is  not 
bound  to  accept  shares  in  a  company 
formed  for  another  purpose  or  with 
a  different  capital;  a  material  varia- 
tion from  the  original  scheme,  if  un- 
assented  to  by  a  subscriber  to  it, 
affords  an  answer  to  any  application 
for  calls  which  may  be  made  upon 
him."  2  Lindley  on  Part.,  625, 
citing  Galvanized  Iron  Co.  v.  Wes- 
toby,  8  Ex.  17.  See  Rye^s  Case,  3 
Jur.  N.  S.  460;  Ship's  Case,  2  De  G., 
J.  &  Sm.  544;  Stewart's  Case,  L.  K. 
1  Ch.  574;  Webster's  Case,  L.  R.  2 
£q.  741. 

'  London,  etc..  Assurance  Soc.  r. 
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Redgrave,  4  0.  B.  N.  S.  524.  *'  But 
if  a  subscriber  to  a  company  binds 
himself  to  take  shares  in  a  company 
which  may  differ  more  or  less 
from  that  originally  proposed  to  be 
formed,  he  cannot  set  up  a  variation 
in  the  original  scheme  as  an  answer 
to  a  demand  for  payment  of  the 
capital  he  has  undertaken  to  con- 
tribute." 2  Lindley  on  Part,  625. 
See  Midland,  etc.,  R.  Co.  r.  Gordon, 
16  M.  &  W.  803;  Nixon  v.  Brownlow, 
2  H.  &  N.  455;  S.  C,  3  H.  &  N.  686; 
Norman  v,  Mitchell,  5  De  G.,  M.  A 
G.  648. 

*  See  cases  cited  in  last  note  but 
one,  and  Nichol's  Case,  2  W.  N.  77; 
Bailey's  Case,  L.  R.  3  Ch.  592.  The 
repudiation  was  held  too  late  in  Law- 
rence's Case,  L.  R.  2  Ch.  412;  Brigg's 
Case,  L.  R.  1  £q.  483;  Whitehouse^s 
Case,  L.  R.  3  £q.  790;  Taite's  Case, 
L.  R.  3  £q.  795. 


CHAP.  VI.]  AGREEMENTS  TO  TAKE  STOCK.  [§112. 

the  corporation,  or  the  other  shareholders  or  subscribers,  might 
claim  that  he  had  waived  his  rights,  or  at  least  was  estopped 
from  asserting  them  to  the  injury  of  any  one  who  had  reason- 
ably  acted  on  the  supposition,  occasioned  by  the  delay,  that  he 
had  waived  them.     And  should  the  rights  of  any  outsiders  who 
had  contracted  with  and  become  creditors  of  the  corporation 
intervene,  the  subscribers  should  certainly  not  be  allowed  to 
withdraw  fands  or  claim  a  release  from  their  agreements  to  the 
detriment  of  persons  outside  the  corporation,  who  very  likely 
contracted  with  the  corporation  on  the  credit  of  those  funds  or 
agreements  to  subscribe.     Such  outside  creditors  could  well  say 
that  the  original  contracting  parties,  in  entering  on  such  an 
enterprise,  took  upon  themselves,  at  least  as  regards  outsiders 
acting  in  good  faith,  the  risk  of  internal  mismanagement  of  the 
affairs  of  the  corporation  and  misapplication  of  its  funds.     So 
it  behooves  a  dissenting  party  or  subscriber  to  dissent  actively 
at  once,  and  better  before  than  after  the  organization  of  the 
corporation ;  and  if  after,  then  at  the  earliest  possible  moment.^ 
§112.  It  may  be  added,  finally,  that  not  only  may  a  party 
acting  promptly  claim  a  rescission  of  the  contract,  but  a  court 
of  equity  will  ordinarily  aid  him  with  an  injunction,  restrain- 
ing the  other  parties  to  the  contract  or  the  corporation  from 
acting  in  violation  of  his  rights.'^ 


^  Laches  begins  when  the  sub- 
■oiber  is  ebai'geable  with  notice, 
^d  Co.  V.  Hauf  t,  90  Va.  5'33. 

'  See  Lord  Eldon's  valuable  judg- 
aenta  in  Natusch  r.  Irving,  Gow  on 


Part.  App.  576  (American  ed.  of 
1830),  and  in  CouBt  r.  Harris,  Turn. 
&  R.  496.  Compare  Stocker  v.  Wed- 
derbum,  3  K.  &  J.  393. 


85 


§  114.]         THE   liAW   OF   PRIV^ATE  CORPORATIONS.  [CHAP.  VIL 


CHAPTER  VIL 

LEGAL  EFFECT  OF  ACTS   DONE  BY  OR  ON  BEHALF  OF 

A  CORPORATION. 


Explanation  of  terms:  **  Legal  ef- 
fect," S  113. 

•*  Corporate  powers,  **  §  114. 

Considerations  regarding  them, 
f  116. 


Divergency  of  interests,  §§  116, 117. 
All  pei-sons  may  look  to  the  corpo- 

.  rate  conRtitution,  §  118. 
Purpose  of  this  chapter,  §  119. 


Preliminary. 

§  113.  It  has  been  shown  in  a  previous  chapter*  that  a  oor- 
poration,  regarded  as  a  legal  institution,  is  the  sum 
tion  of  of  the  legal  relations  in  which  the  iniles  of  law  con- 
'*  Legal  tained  in  the  constitution  of  the  corporation  manifest 
effect."  themselves,  and  which  subsist  between  the  state,  the 
shareholders,  the  otticei's,  and  the  creditors  of  the  corporation 
in  respect  to  the  corjK)rate  enterprise,  and  mainly  in  respect  to 
the  corporate  funds.  It  was  also  pointed  out,  that  the  term 
corporation  has  another  and  distinct  meaning ;  i,  e.j  the  body 
of  men  and  their  successors  whose  acts  caused  incorporation, 
and  who  thereby  became  a  corporation  or  body  corporate.  Ac- 
cordingly, by  the  i)hrase  "  legal  effect  of  acts  done  by  or  on 
behalf  of  a  corporation,"  is  meant  the  legal  relations  which  acts 
done  by  or  on  liehalf  of  this  body  corjwrate  occasion.'^ 

§  114.  As  the  phrase  "corporate  powers"  will  often  be  used 

in  this  chapter,  to  explain  what  will  be  meant  by  it 

powe^™      is  not  out  of  place.     By  the  contract  embodied  in 

the  constitution  of  the  corporation,  the  corporators' 


^  Cliapter  III. 

2  See  §  445. 

'The  term  '* corporators,"  as  here 
used,  is  intended  to  signify  the  orig- 
inal hody  of  subscribera  or  shara- 
holders  who  take  part  in  the  organi- 
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zation  of  the  corporation.  The  term, 
however,  as  used  in  some  enabling 
acts,  denotes  the  persons  who  exe- 
cute the  certificate  of  incorporation! 
and  tliereby  become  a  body  corpo- 
rate.   Such  persons,  it  seemSf  Med 


CHAP.  Vn.]   LEGAL   KB*FECT  OF  CORi»OttATfil  ACTS.  [§  11 4. 

agree,  under  the  express  sanction  of  the  state,  tbat  the  corpo- 
rate enterprise  shall  be  organized  and  managed  in  a  certain  man- 
ner, and  that  the  highest  authority  in  regard  to  the  corporate 
affairs  shall  be  vested  in  certain  persons.  These  persons  usually 
are  a  majority  ^  of  the  corporators  themselves,  and  the  way  in 
which  they  ordinarily  act  is  by  a  vote  in  a  duly  suaimoned  meet- 
ing of  the  body  corporate.  This  majority  elect  directors,  whose 
aathority  when  elected  to  represent  the  corporation  is  either 
derived  directly  from  the  constitution,  or  is  bestowed  by  the 
vote  of  the  majority  of  shareholders.  In  the  original  contract, 
or  in  the  constitution  in  which  it  is  embodied,  the  object  of  in- 
corporation and  the  means  of  attaining  it  are  specified ;  and 
this  specification  indicates  the  extent  of  discretion  and  power 
competently  ^  conferred  by  all  the  corporators  acting  as  indi- 
viduals, oil  themselves  as  a  body  corporate,  or  on  the  board  of 
directors. 

The  corporate  powers,  then,  are  the  powers  of  the  corpora- 
tion or  body  corporate  to  act  as  such  ;  and  are  to  be  deduced 
from  the  object  of  incorporation  and  the  means  of  attaining  it 
authorized   by  the  constitution   of  the  corporation.^    Conse- 


not  themselTes  be  shareholders.  See, 
«• ».,  the  New  York  General  Corpo- 
ntion  Law,  Laws,  1892,  ch.  687,  §  4. 
"Corporators,"  in  this  latter  sense, 
Mting  ia  pursuance  of  some  enabling 
act,  decide  on  the  object  of  incorpo- 
ration, and  start  the  corporation. 
Shareholders,  who  are  not  of  their 
nnmber,  by  taking  shares  in  the  stock 
of  the  corporation,  assent  to  the  acts 
of  the  corporators.  The  gist  of  the 
Matter  lies  herein :  that  whether  or 
not  the  main  body  of  shareholders 
^ke  part  in  organizing  the  corpora- 
tion, they  ratify  its  organization  by 
becoming  shareholders;  and  agree  to 
be  bound  by  the  provisions  of  the 
certificate  of  incorporation  and  by 
those  of  theeoabliDg  act  in  pursuance 
of  which  the  certificate  is  executed 
M  Bled. 
' ^^  a  majority  "in  interest;" 


those  holding  a  majority  of  shares; 
which  will  be  intended  hereafter 
when  a  ** majority  of  shareholders" 
is  spoken  of. 

-  /.  e.,  with  the  sanction  of  law. 

'  The  purposes  of  incorporation  are 
always  important  in  determining  the 
scope  of  the  corporate  powers.  Thus 
<i  corporation  may  purchase  an  inven- 
tion tending  to  facilitate  the  purposes 
of  its  incorporation  as  indicated  by 
the  corporate  name.  Dorsey  Har- 
vester Rake  Co.  v.  Marsh,  6  Fish  Pat. 
Cas.  387.  Again,  it  may  be  properly 
within  the  powers  of  a  corporation 
ininning  an  iron  furnace,  to  have  a 
supply  store.  Searight  v.  Payne,  6 
Lea  ( Tenn. ),  283.  And  a  corporation 
may  employ  an  agont  to  perform  ser- 
vices consonant  to  its  general  design, 
without  any  specific  authority  to  do 
so.    Kitchen  o.  Cape  Girardeau,  etc., 
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quently,  whether  a  given  act  is  within  the  corporate  powers, 
depends  on  whether  it  is  an  act  authorized  by  the  constitution 
to  be  done  for  the  attainment  of  the  object  of  incorporation.^ 
§  115.  It  is  not  merely  for  the  convenience  of  the  corporators 
Conaidera.  ^^^^  ^^^  State,  by  giving  the  force  of  law  to  the  con- 
tioM  re-  tract  between  the  corporators,  sanctions  the  corporate 
corporate  powers.  In  the  creation  or  recognition  of  everj^  rule 
powers.  ^j  j^^^  j^  ^j^^  constitution  of  a  corporation,  and  con- 
sequently of  every  rule  the  function  of  which  is  to  regulate  the 
corporate  powers,  the  state  has  continually  in  view  the  security 
of  persons  dealing  with  the  corporation,  as  well  as  the  welfare 
of  the  pubUc  so  far  as  the  public  may  be  interested  in  the 
object  of  incorporation.  The  contract  embodied  in  the  consti- 
tution is  a  contract  made  with  the  intention  that  persons  other 
than  the  contracting  parties  shall  act  relying  on  its  terms.' 
Indeed  many  of  the  provisions  of  this  contract,  which  through 
incorporation  become*  rules  of  law,  are  evidently  such  as  will 
manifest  themselves  in  the  rights  of  persons  other  than  share- 
holders. Accordingly,  every  one  will  have  a  right,  correspond- 
ing to  his  interests  in  the  corporate  enterprise,  to  insist  on  a 
proper  exercise  of  the  corporate  powers,  and  to  restrain  the 
corporation  from  improper  and  uUra  vires  action. 


It  R.  Co.,  69  Mo.  514.  See,  also, 
Spangler  v.  Butterfleld,  6  Col.  356, 
964.  In  Bank  v.  Flour  Co.,  41  O.  St. 
552,  the  coart  reasoned  thus:  In 
determining  whether  an  act  is  within 
the  powers  of  a  corporation,  regard 
is  to  be  had  to  its  effect  and  the  real 
object  in  view;  e.  g.,  though  a  cor- 
poration may  not  ordinarily,  unless 
specially  authorized,  make  contracts 
of  suretyship,  yet  it  may  guaranty  a 
debt  of  its  president  to  a  third  per- 
son when  the  real  object  sought  is  to 
secure  its  own  indebtedness  to  him. 
1  It  follows  that  a  charter  or  ena- 
bling act  of  a  corporation  is  in  its 
general  nature  enabling  and  not  res- 
trictive; conferring  powers  which 
may  be  exercised,  rather  than  enu- 
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merating  those  which  may  not  be 
exercised.  Accordingly,  where  the 
chaiter  or  enabling  act  is  silent  in 
regard  to  any  class  of  acts,  the  pre- 
sumption will  be  that  the  corpora- 
tion has  no  authority  to  do  them,  un- 
less they  are  incidental  to  the  exer- 
cise of  the  powers  expressly  granted. 
See  Thomas  v.  Railroad  Co.,  101 U.  S. 
71;  Head  r.  Providence  Ins.  Co.,  2 
Cranch,  127,  166;  also  §§  120,  121. 

^  A  corporation,  organized  parsn- 
ant  to  an  agreement  authorized  by 
competent  legislation,  is  bound  by 
all  the  liabilities  imposed  by  the 
agreement  in  favor  of  third  persons. 
Welsh  V.  First  Div.  St.  Paul  and  Pac. 
R.  R.  Co.,  25  Mmn.  314. 


CHAP.  Vn.]  LEGAL   EFFECT  OF  CORPORATE  ACTS.  [§  118. 

§  116.  It  must  be  borne  in  mind  that  the  interests  of  some 
persons  m  the  corporate  enterprise  will  be  opposed  Diyereency 
to  the  interests  of  others.     While  it  is  for  the  inter-  of  inter- 

ocits 

ests  of  shareholders  that  the  corporate  enterprise 
shall  be  managed  so  as  to  insure  the  continuing  solvency  of  the 
corporation,  it  is  also  for  their  interests  that  dividends  may  be 
had  from  the  business.  The  interests  of  creditors,  on  the  other 
hand,  are  exclusively  that  the  corporation  shall  continue  able 
to  pay  the  principal  and  interest  of  its  indebtedness ;  so  the  in- 
terests of  shareholders  may  readily  conflict  with  those  of  cred- 
itors. Again,  it  is  possible  that  the  interests  of  the  state,  or 
the  pnbUc  at  large,  may  be  opposed  to  the  interests  of  share- 
holders and  creditors  alike  ;  and,  in  certain  cases,  where  usually 
improper  elements  would  be  present,  the  interests  of  directors 
might  diverge  from  those  of  the  public,  of  shareholders,  and  of 
creditors.  Finally,  not  only  may  the  interests  in  the  corporate 
enterprise  of  one  class  of  persons  be  opposed  to  the  interests  of 
another  class,  but  a  divergency  of  interest  may  readily  arise 
within  the  limits  of  a  single  class  ;  as,  for  instance,  when  the 
corporate  solvency  is  not  assured,  it  will  be  for  the  interests  of 
one  set  of  creditors  to  oppose  the  payment  of  debts  alleged  to  be 
due  another  set. 

§  117.  In  short,  incorporation,  and  subsequent  acts  in  respect 
to  the  corporate  enterprise,  give  rise  to  a  conflict  of  opposing 
interests  and  to  complicated  legal  relations,  all  of  which  inter- 
ests and  relations  must  be  regarded  in  applying  the  corporate 
funds.  And  to  say  that  these  funds  must  be  managed  with 
due  regard  to  the  interests  of  all,  implies  the  further  propo- 
sition that  the  managers  of  the  corporate  enterprise  are  account- 
able for  the  proper  disposition  of  these  funds  to  all  persons 
interested,  to  the  extent  of  the  respective  interests  of  such  per- 
sons. In  determining  the  legal  relations  arising  from  acts  done 
hy  or  on  behalf  of  a  corporation,  the  importance  of  bearing  in 
roind  that  the  legally  protected  interests  of  different  persons  in 
the  corporate  enterprise  are  distinguishable  will  be  apparent 
throughout  this  chapter. 

§  118.  In  subscribing  for  shares,  in  managing  the  corporate 
enterprise,  and  in  contracting  on  the  credit  of  the  corporate 
^onds,  everybody  may  rely  on  the  constitution  of  the  corpora- 
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tion,  by  which  everybody  interested  in  the  corporate  enterprise 
AiiperaoM  ^^  bound,  and  with  knowledge  of  which  every  one 
may  look  is  affected.^  Therefore,  the  acts  of  the  body  corpo- 
poratecon-  rate  done  in  accordance  with  this  constitution,  and 
the  acts  of  directors  and  other  corporate  agents 
within  the  scope  of  their  authority  are  valid ^  and  binding"  on  all 
persons.  The  management  of  the  corporate  enterprise  in  pursa- 
ance  of  the  constitution  of  the  corporation  is  the  proper  man- 
agement by  which  every  one  is  bound  and  to  which  no  one  can 
object.* 

§  119.  The  purpose  of  the  present  chapter  is  to  give  a  view 

Purpoee  of    ^^  ^^®  legal  relations  which  acts  done  by  or  on  behalf 

this  chap-     of  a  Corporation  occasion  between  the  corporation 

(including  all  its  shareholders  and  existing  creditors) 

and  the  person  dealing  with  it  or  its  representative. 


1  See  §  195. 

*  An  act  is  valid  when  it  occasions 
the  apparently  intended  legal  rela- 
tions. 

'  To  say  that  the  act  of  one  person 
is  binding  on  another,  means  that  it 
occasions  the  legal  relations  which 
would  haye  been  occasioned  had 
such  other  person  done  the  act  him- 
self.   It   may  occasion    legal    rela- 
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tions  affecting  the  person  doing  it  as 
well. 

^  The  propriety  of  acts  may  often 
depend  on  the  condition  of  the  corpo- 
rate affairs.  What  would  have  been 
a  lawful  and  proper  use  of  the  corpo- 
rate funds  when  the  corporation  was 
solvent,  may  be  both  improper  and 
unlawful  when  the  corpoi-ation  be- 
comes insolvent. 


fmij    COKSTBUCMON  OF  CORPORATE  POWERS.         [§  120. 


PART  I. 


CONSTRUCrnON  OF  CORPORATE  POWERS. 


General  rales    regarding  corporate 

powers,  §  120. 
Corporate  powers  to  be  construed  rea- 

soDsblj,  S 121. 
Certain  powers  and  privileges  to  be 

oonstnied  narrowly,  §  122. 
Power  to  raise  money,  §  123. 
By  issne  of  stock,  §  124. 
By  borrowing.     Corporations    may 

mortgage  their  property.     Excep- 
tions, §  125. 

'Deferred  income-bonds,**  §  126. 

Power  to  guaranty,  §  127. 

Power  to  hold  land.     Statutes    of 
mortmain,  f  128. 

Power  to  acquire  personal  property, 
§129. 

Power  to  alienate,  §  130. 

Power  to  transfer  franchises,  §§  131, 

132. 

Power  to  increase  or  decrease  the 

capital  stock,  §  133. 
Power  of  a  corporation  to  purchase 

its  own  stock,  §§  134,  135. 
^  corporation  may  reissue  its  shares 

P^hased  by  it,  but  cannot  vote  on 

tJjom,  §  138. 
opacity  of   a  corporation  to  sue, 

§137. 
Soits  mnst  in  general  be  brought  in 

^  name  of  the  corporation,  §  138. 


When  a  shareholder  may  sue  on  be- 
half of  the  corporation,  §  139. 

Shareholder  must  allege  demand  on 
the  corporation  to  sue,  §§  140,  141. 

Right  of  shareholder  to  sue  in  re- 

.  spect  of  injuries  already  accrued, 
§142. 

Service  of  process  on  corporations, 
§143. 

Effect  of  appointment  of  receiver, 
§144. 

Corporate  franchises  cannot  be  ques- 
tioned collaterally.  Greneral  rule, 
§145. 

Scope  of  the  rule  when  an  estoppel 
affects  the  case,  §§  146-160. 

Scope  of  the  rule  when  no  estoppel 
exisU,  §§  151-150. 

Defective  organization  remediable, 
§157. 

Right  to  corporate  name,  §  158. 

Effect  of  misnomer,  §  159. 

Powers  of  banking  corporations, 
§161. 

Powers  of  railroad  corporations. 
Eminent  domain,  §§  162-164. 

Rights  of  the  corporation  as  to  land 
acquired  by  eminent  domain,  §  165. 

Eminent  domain  not  transferable, 
§166. 


§120.  General  rules  regarding  the  powers  of  corporations 
*^ve  often  been  laid  down,  both  in  text  books  and  in 
adjudicated  cases.    In  regard  to  these  rules  them-  rules  re- 
selvee  there  is  less  difference  of  opinion  than  in  re-  Srpo»te 
^  to  their  application.    In  the  first  place,  corpora-   i^^®"- 
^Ds  ordinarily  have  still  the  common  law  capacities  which 
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were  specified  aud  discussed  in  Cliaptor  II.  Further,  it  is  es- 
tablished as  a  universal  rule  that  a  corporation  has  the  powers 
which  are  expressly  granted  to  it  by  its  constitution,  as  well  as 
those  powers  which  are  incidental  or  necessary  to  the  exercise 
of  its  express  powers  in  attaining  the  objects  of  its  incorpora- 
tion. Consequently,  whether  a  given  act  is  within  the  powers 
of  a  corporation  depends  on  the  construction  of  its  constitution. 
These  questions  of  construction,  however,  are  often  difficult,  as 
the  constitution  of  a  corporation  may  be  obscure ;  and  how  a 
court  will  decide  a  question  of  the  construction  of  corporate 
powers  may  even  depend  on  the  temperament  of  the  judges, 
and  whether  they  are  disposed  towards  a  liberal  construction, 
or  consider  it  in  general  the  wiser  policy  for  the  law  to  keep 
corporations  well  within  the  apparent  scope  of  their  powers.^ 

Giving  the  opinion  of  the  Supreme  Court  of  the  United 
States  in  Thomas  v.  Railroad  Co.,'  Justice  Miller  said :  "  We 
take  the  general  doctrine  to  be  in  this  country,  though  there 
may  be  exceptional  cases  and  some  authorities  to  the  contrary, 
that  the  powers  of  corporations  organized  under  legislative 
statutes  are  such  and  such  only  as  those  statutes  confer.'  Con- 
ceding the  rule  applicable  to  all  statutes,  that  what  is  fairly 
implied  is  as  much  granted  as  what  is  expressed,  it  remains 
that  the  charter  of  a  corporation  is  the  measure  of  its  powers, 
and  that  the  enumeration  of  these  powers  implies  the  exclusion 
of  all  others."  Few  cases  consciously  militate  against  this 
general  statement.^ 


1  The  remark  in  the  text  in  illus- 
trated by  the  diffei-ence  of  opiDiou 
which  for  a  century  lias  raged  about 
the  meaning  of  the  words  *^  necessary 
and  proper  *'  as  used  in  the  Federal 
constitution;  a  difference  of  opinion 
which  has  often  drawn  the  lines  be- 
tween political  parties.  Is  a  measure 
**  necessary  and  proper  "  to  carry  out 
the  powers  of  cobgress  ?  The  answer 
of  most  persons  will  depend  partly  on 
whetlicr  they  tliink  the  measure  a 
desirable  one,  and  partly  on  whether 
they  believe  in  extending  or  narrow- 
ing the  powers  of  the  central  govern- 
ment. 
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« 101  U.  S.  71,  82. 

*  Ace.  Oi-egon  Ry.  Go.  v.  Oregonian 
Ry.  Co.,  130  U.  S.  1.  In  construing 
the  powers  of  a  corporation,  refer- 
ence is  to  be  had,  not  only  to  its 
charter  or  enabling  act,  but  to  all 
statutes  affecting  the  corporation. 
See  Relfe  v.  Rundle,  103  U.  S.  222  ; 
Dorsey  Harvester  Rake  Co.  v.  Marsh, 
6  Fish.  Pat  Cas.  387  ;  State  v.  Lin- 
coln Trust  Co.,  144  Mo.  562. 

*  **  The  charter  of  a  corporation, 
read  in  connection  with  the  general 
laws  applicable  to  it,  is  the  measure 
of  its  powers,  and  a  contract  mani- 
festly beyond  those  powero  will  not 


PABTI.]      CONSTRUCTION   OF  COEPOEATB   POWERS.        [§  121. 

§  121.  It  is  also  pretty  well  established  that  charters  and 
enabling  statutes  (except  in  so  far  as  they  purport  to   ^ 

o  ,.  ^  r         ,  .  V    ^     ^       .    .      Corporate 

confer  extraordinary  franchises  or  exclusive  privi-  Dowersto 
leges) should  be  construed  fairly  and  not  strictly;  struedrafr- 
as  Chief  Justice  Bigelow  of  Massachusetts  said  in  ^'^^^y- 
Brown  v.  Winnisimmet  Co. :  *  "  We  know  of  no  rule  or  princi- 
ple by  which  an  act  creating  a  corporation  for  certain  specific 
objects,  or  to  carry  on  a  trade  or  business,  is  to  be  strictly  con- 
straed  as  prohibitory  of  all  other  de^ilings  or  transactions  not 
coming  within  the  exact  scope  of  those  designated.  Undoubt- 
edly the  main  business  of  a  corporation  is  to  be  confined  to  that 
dass  of  operations  which  properly  appertain  to  the  general 
purposes  for  which  its  charter  was  granted.  But  it  may  also 
enter  into  contracts  and  engage  in  transactions  which  are  inci- 
dental or  auxiliary  to  its  main  business,  or  which  may  become 
necessary,  expedient,  or  profitable  in  the  care  and  management 
of  the  property  which  it  is  authorized  to  hold  under  the  act  by 
which  it  was  created."  ^ 


BQstain  an  action  against  tlie  corpo- 
ntion.  But  whatever  under  the 
charter  and  general  laws,  reasonably 
ooostmed,  may  fairly  be  regarded  as 
incidental  to  the  objects  for  which 
the  corporation  is  created,  is  not  to 
he  taken  as  prohibited.**  Justice 
Giay  giving  the  opinion  of  the  Uni- 
ted States  Supreme  Court  in  Green 
Bay  and  Minn.  R.  Co.  v.  Union  S.  B. 
Co.,  107  U.  S.  98.  See  also,  Fort 
Worth  C.  Co.  V.  Bridge  Co.,  151  U.  S. 
294;  People  v.  Utica  Ins.  Co.,  16 
Johns.  858;  New  York  F.  Ins.  Co.  v, 
Sturgess,  2  Cow.  104  ;  Same  v.  Ely, 
2  Cow.  678  ;  Commonwealth  v,  Erie, 
etc.,  R.  R.  Co.,  27  Pa.  St.  3.39  ;  Dili- 
Rent  Fire  Co.  v.  Commonwealth,  75 
Pa.  St  291;  Bly  v.  Water  Co.,  197 
Pa>  St  81;  Steiner  v.  Steiner  Land  & 
Lumber  Co.,  120  Ala.  128. 

A  railroad  company  may  contract 
^th  a  city  regarding  a  permission 
to  use  the  latter's  streets.  Indian- 
ola  c.  Gulf,  W.  T.,  and  P.  R'y,  56 
Tex.  554.    A  corporation  may  have 


a  trademark  and  may  sue  for  its  in- 
fringement. Insurance  Oil  Tank  Co. 
V.  Scott,  33  La.  Ann.  946.  When  a 
bank  takes  property  for  a  debt,  it 
can  make  the  expenditure  necessary 
to  put  it  into  a  productive  condition. 
Reynolds  v.  Simpson,  74  Ga.  454.  A 
corporation  created  under  the  laws 
of  a  state  of  the  Union,  whose  mem- 
bers are  citizens  of  the  United 
States,  may  locate  a  mining  claim 
upon  public  lands  of  the  United 
States.  McKinley  v.  Wheeler,  130 
U.  S.  630;  compare  United  States  v, 
Trinidad  Coal  Co.,  137  U.  S.  160. 

But  a  power  expressly  excepted 
from  a  gi*ant  cannot  be  claimed 
as  incidental  to  a  power  expressly 
granted.  Plummet  v.  Penobscot 
Lumbering  Ass'n,  67  Me.  363.  And 
geneial  words  in  a  charter  are  not  to 
be  construed  to  authorize  a  corpora- 
tion to  do  what  is  indictable.  State 
V.  Krebs,  64  N.  C.  604. 

1 11  Allen,  326,  336. 

s  See,  also,  Railway  c.  Hoopur,  160 
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Certaiii 
powers  and 
privileges 
to  be  con- 
strued nar- 
rowly. 


122.  On  the  other  hand,  courts  have  decided,  as  exceptions, 
it  may  be  said,  to  the  general  rule  that  corporate 
constitations  are  to  be  fairly  construed,  that  all  ex- 
clusive privileges,^  and  all  powers  granted  in  deroga- 
tion of  public  rights^  or  of  the  rights  and  franchises 
of  other  corporations,'  and  all  provisions  whereby 
the  state  restricts  its  own  action,^  are  to  be  construed  strictly 
against  the  corporation;  nothing  passing  by  implication. 

"Every  public  grant  of  property,  or  of  privileges  or  fran- 
chises, if  ambiguous,  is  to  be  construed  against  the  grantee  and 
in  favor  of  the  public ;  because  an  intention  on  the  part  of  the 
government  to  grant  to  private  persons,  or  to  a  particular  cor- 
poration, property  or  rights  in  which  the  whole  public  is  in- 
terested cannot  be  presumed,  unless  unequivocally  expressed 
or  necessarily  to  be  implied  in  the  terms  of  the  grant ;  and  be- 
cause the  grant  is  supposed  to  be  made  at  the  soUcitation  of 
the  grantee  and  to  be  drawn  up  by  him  or  by  his  agents,  and 
therefore  the  words  used  are  to  be  treated  as  those  of  the  gran- 
tee. .  .  .  This  rule  applies  with  peculiar  force  to  articles  of 
association,  which  are  framed  under  general  laws,  and  which 
are  a  substitute  for  a  legislative  charter,  and  assume  and  define 
the  powers  of  the  corporation  by  the  mere  act  of  the  associates. 


U.  S.  514;  Toledo,  etc.,  R.  R.  Co.  v. 
Rodrigues,  46  III.  188;  Railway  Co. 
McCarthy,  99  U.  S.  258;  Clark  v. 
Farrington,  11  Wis.  306,  324.  In 
Michigan  a  bank  chartered  \vith 
power  to  locate  its  business  in  one 
county  has  no  power  to  establish  a 
branch  agency  in  another.  This  is 
an  act  fatal  in  quo  warranto.  People 
V.  Oakland  County  Bank,  Dougl. 
(Mich.)  282.  See  Detroit  Fire,  etc., 
Ins.  Co.  V.  Judge  of  Saginaw  Circuit, 
23  Mich.  492.  In  Chapman  v.  Colby, 
47  Mich.  46,  50,  Campbell,  J.,  says, 
giving  opinion  of  the  Court,  **  It  has 
uniformly  been  held  in  this  state 
that  corporations  cannot  remove 
from  place  to  place,  or  establish 
branches  for  the  transaction  of  their 
I'egular  corporate  business,  unless 
authorized  by  law.^' 
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^  See  Richmond,  etc.,  R.  R.  Co.  r. 
Louisa  R  R  Co.,  13  How.  71;  Per- 
rine  i\  Chesapeake  and  Delaware 
Canal  Co.,  9  How.  172;  People  v. 
Broadway  R.  R.  Co.,  126  U.  S.  29. 
Exclusive  privileges  and  monc^polies 
are  not  to  be  presumed.  Charles 
River  Bridge  Co.  v.  Warren  Bridge 
Co.,  11  Pet  420;  DeLancey  v.  Insu- 
rance Co.,  52  N.  H.  581;  Gaines  c. 
Coates,  51  Miss.  335;  Indianapolis 
Cable  R.  R.  Co.  v.  Citizens*  R.  R. 
Co.,  127  Ind.  369;  Turnpike  Co.  r. 
Montgomery  County,  100  Tenn.  417. 

2  See  Fertilizing  Co.  r.  Hyde  Park, 
97  U.  S.  659;  Turnpike  Co.  v,  Illi- 
nois, 96  U.  S.  63. 

"  Pennsylvania  R.  R.  Co.*8  Appeal, 
93  Pa.  St.  150;  Packer  v.  Sunbury 
and  Erie  R.  R.  Co.,  19  Pa.  St.  211. 

«  See  §  489. 


PARTl.J     CONSTRUCTION   OF   CORPORATK   POWERS.  [§  124. 

withoQt  any  supervision  of  the  legislature  or  of  any  public  au- 
thority."» 

§  123.  More  definite  statements  may  now  be  made  respect- 
ing the  particular  powers  of  corporations.    And  first 
of  all  as  to  their  implied  power  to  raise  money.    Un-  raise 
questionably,  in  the  absence  of  express  restrictions,  ™^°®^* 
a  corporation  has  impliedly  the  power  to  raise  money*  in  order 
to  carry  on  its  business,  i.  «.,  effect  the  purposes  of  its  incor- 
pordtion.'   But  by  what  means  may  it  raise  money  ?    Certainly 
not  by  any  means  that  an  individual  might  employ,  as,  for  in- 
stance, by  speculating  in  cotton  or  in  stocks.^    Bather,  the  con- 
stitution of  a  corporation  being  in  its  general  nature  enabling 
rather  than  restrictive,  the  correct  rule  would  seem  to  be  that 
a  corporation  may  raise  money  only  by  the  means  expressly  or 
impliedly  authorized  by  its  constitution. 

§  124.  It  goes  without  saying  that  in  order  to  raise  money  a 
corporation  may  issue  its  own  stock  to  the  amount 
allowed  by  its  charter  or  articles  of  association ;  and,  Jockl'^  **' 
if  authorized  to  do  so,  it  can  issue  preferred  stock.^ 
But  it  ciinnot  validly  issue  its  stock  below  par  as  full-paid  stock.* 
A  corporation  may  also  sell  its  property  in  order  to  raise  money  .^ 


^  Central  Tranap.  Co.  v.  Punman^s 
Car  Co.,  139  U.  S.  24,  49,  Opin.  of 
Court  per  Justice  Gray.  See  Oregon 
By.  V.  Oregonian  Ry.,  130  U.  S.  26, 
27;  Rockbold  «.  Canton  Society,  129 
U1440. 

*  B,  g.,  in  order  to  raise  money,  a 
nilroad  company  may  assign  its 
clsim  for  unpaid  subscriptions  to  its 
•tock.    Morris  v.  Cheney,  61  111.  451. 

'Bat  only  for  purposes  properly 
within  the  scope  of  the  corporate 
objects.  See  In  re  Durham  County 
Bnilding  Society,  Dayis's  and  Wil- 
son's Cases,  L.  R.  12  Eq.  516;  In  re 
National  Permanent  Benefit  Build- 
ing Society,  ex  parte  Williamson, 
L.  R.  0  Ch.  909.  But  the  lender  of 
money  to  a  corporation  is  not  obliged 
to  see  that  its  oflScers  apply  it  to 
prop^  corporate  purposes.  Wright 
«•  Hnghes,  119  Ind.  324. 


«  See  Curtis  v.  Leavitt,  15  N.  Y.  9, 
26S;  Jemison  v.  Citizens'  Svgs.  Bk., 
122  N.  Y.  ia5. 

But  it  has  been  held  that  a  cor- 
poration is  not  restricted  to  means 
'* usual  and  necessary'*  in  carrying 
on  its  business;  but  may  choose 
among  the  means  conyenient  and 
adapted  to  the  end  contemplated  by 
its  charter.  Madison,  etc.,  Plank 
Road  Co.  V.  Watertown,  etc.,  Plank 
Road  Co.,  5  Wis.  173;  see  Clark  v. 
Farrington,  11  Wis.  306,  324. 

6  See  §§571,  572. 

^Oliphant  v.  Woodbum  Coal  A 
M'g  Co.,  63  Iowa,  332;  Kimball  v. 
Grate  Co.,  69  N.  H.  485;  see  Bent  v. 
Underdown,  156  Ind.  516.  See 
§§522a,  701,  702. 

7  See  §  130. 
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§  126.]         THE  LAW   OP  PRIVATE  CORPORATIONS.  [CHAP.  VH. 


§  125.  A  corporation  is  impliedly  authorized  to  borrow 
money,  *  and  has  the  incidental  power  to  give  se- 
ing.  'cor-  curity  for  its  re-payment.*  As  such  security  a  oor- 
^'mort-  poration  may  give  its  note;^  may  mortgage  its 
gag©  their  property  ;*  and  may  issue  coupon  bonds  payable  to 
Excep-  bearer  secured  by  a  mortgage  of  its  property.^  But 
**^"*'  a  corporation  that  receives  from  the  state  special  or 

extraordinary' franchises  in  order  that  it  may  the  better  serve 


*  Curtis  V.  Leavitt,  15  N.  Y.  9; 
Clark  V.  Titcomb,  42  Barb.  122;  Kent 
V.  Quicksilver  MiniDg  Co.,  78  N.  Y. 
169;  Oxford  Iron  Co.  v.  Spradley,  46 
Ala.  98;  Burr  v.  McDonald,  3  Gratt. 
(Va.)  215;  Union  Bank  o.  Jacobs,  6 
Humph.  (Tenn.)515;  Booth  v.  Rob- 
inson, 55  Md.  419;  Thompson  o.  Lam- 
bert, 44  Iowa,  239;  Savannah  and 
Memphis  K.  R.  Co.  v.  Lancaster,  62 
Ala.  555  ;  Ward  v.  Johnson,  95  111. 
•415;  Bradley  v.  Ballard,  55  111.  413; 
Commissioners  of  Craven  v.  Atlantic 
and  N.  C.  R.  R.  Co.,  77  N.  (;.  289; 
Lucas  r.  Pitney,  27  N.  J.  L.  221; 
Phila.  and  Reading  R.  R.  Co.  v.  Stich- 
ter  (Sup,  Ct.  of  Penn.),  21  Am.  Law 
Reg.  N.  8.  713;  Wright  v,  Hughes, 
119  Ind.  324;  Bank  of  Australasia  v. 
Breillat,  6  Moo.  P.  C.  152,  193,  etc. ; 
In  re  International  Life  Assurance 
Soc.,  L.  R.  10  Eq.  312;  Australian, 
etc.,  Co.  V.  Mounsey,  4  K.  &  J.  733. 
See,  also,  authorities  in  succeeding 
notes. 

'Fifth  Ward  Savings  Bank  v.  First 
Nat.  Bank,  48  N.  J.  L.  513.  As  in- 
cidental to  its  implied  power  to  bor- 
row money,  an  insurance  company 
has  power  to  transfer  its  assets  in 
trust  for  the  security  of  lenders. 
Nelson  V.  Eaton,  26  N.  Y.  410;  see 
Hope  Mut.  Life  Ins.  Co.  v.  Perkins, 
38  N.  Y.  404.    And  a  mutual  insur- 


ance company  may  transfer  its  pre- 
mium notes  as  collateral  security  for 
its  debts.  Brookman  v.  Metcalf,  32 
N.  Y.  591.  Authority  given  by  the 
charter  of  a  corporation  to  its  board 
of  directors  to  execute  a  mortgage  or 
deed  of  trust  of  its  property  and 
franchises,  in  order  to  secure  its 
bonds,  does  not  negative  other  meth- 
ods. Uncas  Nat.  Bk.  v.  Rith,  23  Wis. 
339. 

*  A  business  corporation  has  im- 
)>lied  power  to  make  negotiable  notes, 
and  to  indorse  accommodation  notes 
loaned  to  it.  Auerbach  o.  La  Seur 
Mill  Co.,  28  Minn.  291;  Rockwell  v. 
Elkhom  Bank,  13  Wis.  653;  Lucas  o. 
Pitney,  27  N.  J.  L.  221;  Hamilton  v. 
New  Castle,  etc.,  R.  R.  Co.,  9  Ind. 
359;  Hardy  v,  Merri  weather,  14  Ind. 
2a3;  Frye  r.  Tucker,  24  111.  181.  But 
see  James  v.  Rogers,  23  Ind.  451; 
Bacon  v.  Miss.  Ins.  Co.,  31  Miss.  116. 
The  note  of  a  corporation  signed  by 
its  treasurer  may  be  negotiable  al- 
though the  corporate  seal  is  attached. 
Bank  v.  Railroad  Co.,  5  S.  C.  156; 
Clark  V,  Read,  12  D.  C.  App.  Cas. 
343. 

*  Savannah  and  Memphis  R.  R.  Co. 
V.  Lancaster,  62  Ala.  555;  Kelly  v. 
Alabama  and  Cincinnati  R.  R.  Co.,  58 
Ala.  489;  Elec.  Lt.  Co.  of  Mobile  v. 
Rust,  117  Ala.    680;    Thompson  v. 


^  See  Commissioners  of  Craven  v, 
Atlantic  and  N.  C.  R.  R.  Co.,  77  N.  C. 
289.      A  corporation  may   issue  its 
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bonds  below  par.  Gramble  v.  Water 
Co.,  122  N.  Y.  91.  See  Nelson  v. 
Hubbard,  96  Ala.  238. 


PABT  L]     CONSTBUCTION   OP  CORPORATE  POWERS.  [§  125. 

the  public  in  some  employment  in  which  the  public  has  a  pro- 
nounced interest,  cannot  without  express  authority  mortgage 
its  franchises.^  As  Justice  Gray  said  in  Richardson  v.  Sibley,' 
a  case  which  held  that  a  horse-railroad  could  not  mortgage  its 
road  and  franchises :  "  A  corporation  created  for  the  very  pur- 
pose of  constructing,  owning,  and  managing  a  railroad,  for  the 
accommodation  and  benefit  of  the  public,  cannot,  without  dis- 
tinct legislative  authority,  make  any  alienation,  absolute  or 
conditional,  either  of  the  general  franchise  to  be  a  corporation, 
or  of  the  subordinate  franchise  to  manage  and  carry  on  its  cor- 
porate business,  without  which  its  franchise  to  be  a  corporation 
can  have  Uttle  more  than  a  nominal  existence."  ^    When,  how- 


lAmbert,44Iowa,  239;  Susquehanna 
Bridge  Co.  v.  General  Ins.  Co.,  3  Md. 
a05;  Lehigh  VaHey  Coal  Co.  v.  Agri- 
caltoial  WorkB,  63  Wis.  45;  Wright 
V.  Hughes,  119  Ind.  324;  Fitch  v. 
Suam  Mill  Co.,  SO  Me.  34. 

The  power  to  mortgage,  when  not 
expressly  giyen  or  denied,  may  be  re- 
^rded  as  incidental  to  the  power  to 
take  and  hold  real  estate  and  make 
contiacts.  Aurora  Agricultural  Soc. 
V.  Paddock,  80  111.  263;  West  v.  Madi- 
son County  Agricultural  Board,  82 
IlL  205;  Taylor  v.  Agricultural,  etc., 
A880.,  68  Ala.  229;  Jackson  v.  Brown, 
5  Wend.  500;  Central  Gold  Mining 
Co.  V.  Piatt,  3  Daly,  263;  Watts's  Ap- 
peal, 78  Pa.  St.  370,  391.  Authority 
is  the  charter  of  a  railroad  company 
"to  acquire,  alien,  transfer,  and  dis- 
pose of  property  of  every  kind,^'  in- 
clodes  the  power  to  mortgage.  Mc- 
Allister V.  Plant,  54  Miss.  106. 

A  corporation  having  authority  to 
mortgage  its  property  for  the  pur- 
pose of  carrying  on  its  husidess,  may 
execute  a  mortgage  to  secure  the  pay- 
ment of  future  advances.  Jones  v, 
Goaranty  and  Indemnity  Co.,  101 
U.  S.  822.  But  a  corporation  formed 
uder  the  New  York  Manufacturing 
Companies'  Act  of  1848  has  authority 
to  mortgage  its  property  only  to  se- 
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cure  the  payment  of  a  debt;  not  to 
raise  money.  Carpenter  v.  Black 
Hawk  Gold  Mfg.  Co.,  65  N.  Y.  43; 
see  Davidson  v.  Westchester  Gas- 
light Co.,  99  N.  Y.  559.  The  scope 
of  Carpenter  v.  Black  Hawk  Gold 
Mg.  Co.  is  narrowed  down  to  very 
little  by  Lord  v.  Yorker  Fuel  Gas  Co., 
99  N.  Y.  547. 

^  Coe  V.  Columbus,  etc.,  R.  R.  Co.', 
10  Ohio  St.  372;  Atkinson  v.  Marietta, 
etc.,  R.  R.  Co.,  15  Ohio  St.  21;  State 
V.  Morgan,  28  La.  Ann.  482;  PuUan 
0.  Cincinnati,  etc.,  K  R.  Co.,  4  Biss. 
35;  Daniels  v.  Hart,  118  Mass.  543; 
Palmer  o.  Forbes,  28111.  301;  Frazier 
V.  Railway  Co.,  88  Tenn.  138.  See 
Carpenter  v.  Black  Hawk  Gk>ld  Mg. 
Co.,  65  N.  Y.  43,  50;  Lord  v.  Yon- 
kers  Gas  Co.,  90  N.  Y.  547.  But  see 
Kennebec,  etc.,  R.  R.  Co.  v.  Portland, 
etc.,  R.  R.  Co.,  59  Me.  9,  23;  Shepley 
V.  Atlantic,  etc.,  R.  R.  Co.,  55  Me. 
895,  407. 

2  11  Allen,  65,  67. 

*  See  Commonwealth  v.  Smith,  10 
Allen,  448.  Power  to  sell  its  property 
conferred  on  a  corporation  in  strong 
and  general  terms,  includes  the  power 
to  mortgage.  Willamette  Mg.  Co.  o. 
Bank  of  British  Columbia,  119  IT.  S. 
191.  Compare  East  Boston  R.  R.  Co. 
V.  Eastern  R.  R.  Co.,  13  Allen,  422, 
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§  127.]         THE  LAW  OP   PEIVATE  CORPOBATIONS.  [CHAP.  VIL 


income 
bonds." 


ever,  authority  to  pledge  the  franchises  of  a  corporation  exists, 
there  is  implied,  as  incidental  thereto,  the  power  to  pledge 
everything  necessary  to  their  enjoyment,  including  property 
not  yet  acquired  by  the  corporation.* 

§  126.  Sometimes  a  corporation,  as  for  instance  a  railroad 
"  Defeixed    ^^P^'^y*  issues  securities  of  a  peculiar  nature,  like 
"  deferred  income  bonds ; "  which  may  be  irredeem- 
able, and  entitled  to  interest  only  after  a  certain 
percentage  of  dividends  has  been  paid  on  the  stock.    In  a  re- 
cent Pennsylvania  case,  a  railroad  corporation  was  held  to  have 
the  implied  power  to  issue  such  securities.^ 
§  127.  Finally,  in  order  to  raise  money,  a  corporation  is  not  re- 
stricted to  borrowing  on  its  own  securities ;  for  it  has 
^JJ2^^      been  held  that  a  railroad  corporation,  having  power 
to  raise  money  on  its  own  bonds,  may  guaranty  the 
bonds  of  cities  and  counties  which  have  been  lawfully  issued  to 
aid  the  company  to  build  its  road  ;^  and  also  that  a  railroad  cor- 
poration may  guaranty  the  bonds  of  another  railroad  company 
whose  road  it  competently  leases.* 

With  respect  to  the  amount  of  money  that  a  corporation  may 
borrow,  no  more  definite  rule  can  be  laid  down  than  this  general 
proposition  :  in  the  absence  of  express  restriction,'  it  is  legally 
competent  for  a  corporation  to  borrow  whatever  moneys  may 
be  required  for  its  business.* 


where  it  was  said  that  the  right  to  | 
mortgage  might  be  inferred  from  tlie 
terms  of  a  statute  not  expressly  au- 
thorizing it.     See  §§  304,  305. 

1  Phillips  V,  Winslow,  18  B.  Mon. 
(Ky.)431;  see  §§676,  817. 

^  Phi  la.  and  Reading  R.  R.  Co.  v. 
Stichter,  21  Am.  Law  Reg.  N.  S.  713. 
But  in  Taylor  v.  Pliila.  and  Reading 
R.  R.  Co.,  7  Fed.  Rep.  386  (U.  S. 
Cir.  Ct. ),  it  was  decided  to  be  beyond 
the  power  of  the  same  corporation  to 
issue  these  very  bonds;  the  court  tak- 
ing the  view  that  the  transaction  was 
not  a  loan,  there  being  no  promise  to 
return  the  principal.  See  Kent  v. 
Quicksilver  Mining  Co.,  78  N.  T. 
169,  177. 
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s  Railroad  Co.  v.  Howard,  7  Wall. 
392;  see  Bonner  v.  City  of  New  Or- 
leans, 2  Woods,  135;  Ellerman  v.  Chi- 
cago Junction  Rys.,  49  N.  J.  £q.  218. 

*  Low  V.  Cal.  Pacific  R.  R.  Co.,  52 
Cal.  53.  But  see  Nonhside  Ry.  Co. 
V,  Woi*thington,  88  Tex.  562;  Mining 
Co.  r.  Iron  Co.,  22  U.  S.  App.  334. 
Compare  Bank  v.  Flour  Co.,  41  O.  St, 
525;  Holm  v.  Brewing  Co.,  21  N.  Y. 
App.  204. 

^  See  Ossipee  H.  and  W.  Co.  t. 
Canney,  54  N.  H.  295;  Auerbach  r. 
LaSeur  Mill  Co.,  28  Minn.  291;  also 
§286. 

»  Barry  r.  Merchants*  Exchange 
Co.,  1  Sandf.  Ch.  280,  308. 


PART  I.]      CON8TKUCTION   OF  COBPORATE  POWEKS.         [§  1 28. 


§  128.  At  common  law  every  corix)ratioii  aggregate  had  in- 
cidentally the  i)ower  to  parchase,  hold,  and  alienate 
such  real  estate  as  the  purposes  of  its  incorporation  hoiThmd. 
required.*  But  this  common  law  capacity  was  an-  ^*;Jj^J^ijj®^ 
nulled  as  far  back  as  the  time  of  Henry  III.,  by  the 
beginning  of  the  series  of  statutes  of  mortmain,  of  which  the 
latest  was  passed  in  the  ninth  year  of  George  II.  These  statutes 
were  at  first  intended  merely  to  prevent  the  accumulation  of 
real  estate  in  the  hands  of  the  Church ;  but  by  later  enact- 
ments,^ civil  or  lay  corporations  as  well  as  ecclesiastical  were 
forbidden  to  purchase  lands.'  In  this  country  the  statutes  of 
mortmain  have  not  been  re-enacted  nor  generally  assumed  to 
be  in  force.*  Accordingly,  the  law  would  seem  to  be  that  a 
stock  corporation  may  purchase  such  real  estate  as  is  essential 
or  reasonably  necessary  in  its  business  for  carrying  out  the 
purposes  of  its  incorporation ;  and  this  proposition  applies  es- 
pecially to  corporations  formed  under  general  enabling  stat- 
utes.* Further,  a  corporation  authorized  to  hold  land,  may 
take  a  fee  although  its  own  term  of  existence  is  limited  to  a 


>  See  Chap.  II;  AngeU  and  Ames 
OD  Corp.,  §  145;  1  Kyd  on  Corp.,  69; 
2  Kent's  Com.,  277;  McCartee  v, 
OrpUan  Asylum,  9  Cow.  437,  462; 
People  e.  La  Rue,  67  Cal.  526. 

«  15  R.  II,  c.  5. 

*  For  a  history  and  discussion  of 
the  statutes  of  mortmain,  see  1  Kyd, 
78-104. 

*  2  Kent's  Cora.,  282;  see,  also, 
Page  V.  Heineberg,  40  Y t.  81 ;  OdeU 
7.  OdeU,  10  Allen,  1,  6;  Perin  v, 
Carey,  24  How.  4te,  507;  Potter  r. 
Thornton,  7  R.  I.  252.  These  star 
tutes  are  in  force  in  Pennsylvania,  3 
Binney,  626.  But  how  far  they  would 
be  applied  to  business  or  stock  cor- 
porations is  questionable;  see  Miller 
r.  Porter,  53  Pa.  St.  292. 

*  Ststtd  r.  Mansfield,  23  N.  J.  L. 
5W;  State  p.  Newark,  1  Dutch.  315; 
2  Kent*s  Com.,  282;  see  Riley  v. 
Kochester,  9  N.  Y.  64;  Bostock  v, 
Xorth  SUffordshire  R'y,  4  £1.  &  Bl. 

;  compare  Page  r.  Heineberg,  40 


Yt.  81 ;  Coleman  v,  San  Rafael  Turn- 
pike Co.,  49  Cal.  517;  People  ».  Pull- 
man Car  Co.,  175  111.  149. 

A  turnpike  company  may  hold 
under  lease  premises  necessary  for 
storing  implements  used  in  road  re- 
pairs, and  sheltering  its  servants. 
Crawford  v.  Longstreet,  43  N.  J.  L. 
325.  A  corporation,  e.  g.  a  railroad 
company,  has  no  implied  power  to 
purchase  lands  except  for  the  pur- 
poses of  its  incorporation;  it  has  no 
indefinite  i)ower  to  purchase  for  any 
purpose.  Case  v.  Kelly,  133  U.  S.  20. 
See,  also,  S.  &.  N.  Ala.  R.  R.  Co.  v. 
Highland  Ave.  A  Belt  R.  R.  Co.,  110 
Ala.  105. 

But  when  a  corporation  is  author- 
ized to  hold  land  for  some  specified 
purpose,  the  presumption  is  that  land 
acquired  by  it  was  acquired  for  that 
purpose.  Mallet  v,  Simpson,  94  N. 
C.  37;  'Stockton  Svgs.  Bank  v.  Sta- 
ples, 98  Cal.  189. 

**  Corporations    when    considered 

99 


§  130.]        THE  LAW   OF   PRIVATE  COEPOBATiONB.    [CHAP.  VII. 


period  of  years :  t.  e,^  for  purposes  of  aiienation  it  takes  the 
fee,  while  for  the  purposes  of  enjoyment  of  the  land,  in  the 
nature  of  things  its  estate  must  be  limited  in  time  to  the  term 
of  its  own  existence.^ 

§  129.  The  power  of  a  corporation  to  acquire  per- 
sonal pro{)erty  is  unlimited,  unless  there  are  special 
restrictions  in  its  constitution.^ 

§  130.  In  the  course  of  its  business,  and  for  the 
furtherance  of  the  ends  of  its  incorporation,  a  cor- 
poration may  alienate,*  or  lease,*  a  portion  or  even 
the  whole  of  its  property ;  and  may  assign  its  property  in 
trust  for  the  benetit  of  its  creditors.^  But  the  proposition,  that 
to  accomplish  the  ends  of  its  incorporation  a  corporation  may 
deal  with  its  pro{^rty  just  as  an  individual,  is  too  broad.*    And 


Power  to 
acquire 
persoDAl 
property. 


Power  to 
alienate. 


with  reference  to  their  powers  to 
take  and  hold  real  estate  may  be 
claasified  as  follows: — 

**  First,  those  whose  charter  or  law 
of  creation  forbids  that  tliey  should 
acquire  or  hold  real  estate.  In  which 
case  a  corporation  cannot  take  or 
hold  real  estate ;  and  a  deed  or  devise 
to  it  passes  no  title. 

*'  Secondly,  those  whose  charter  or 
law  of  creation  is  silent  on  the  sub- 
ject. In  such  case,  as  a  general  rule, 
there  is  no  power  to  acquire  and  hold 
such  property.  But  if  the  objects 
for  which  the  corporation  was  formed 
cannot  be  accomplished  without  ac- 
quiring and  holding  the  title  to  real 
estate,  the  power  to  do  so  is  implied. 

**Thirdly,  those  corporations  whose 
charter,  etc.,  authorizes  them  in 
some  cases,  or  for  some  purposes,  to 
take  and  hold  the  title  to  real  estate. 
In  these  cases,  as  the  corporation  may 
for  some  purposes  acquire  and  Iiold 
title,  it  cannot  be  questioned  by  any 
party,  except  the  state,  whether  the 
i*e.il  estate  has  been  acquired  for  the 
authorized  purposes  or  not. 

"Fourthly,  those  whose  charter, 
etc.,  confer  a  general  power  to  acquire 
and  hold  real  estate.    Such  corpora- 
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tions  may  take  and  hold  real  estate  as 
freely  and  as  fully  as  natural  per- 
sons.^' Hay  ward  v.  Dayidson,  41 
Ind.  212. 

For  the  effect  of  a  conveyance  to  a 
corporation  of  property  which  it  is 
unauthorized  to  take,  see  §  303. 

^  Nicoll  0.  New  York  and  Erie  R. 
R.,  12  N.  Y.  121;  People  r.  O'Brien, 
111  N.  IT.  1;  Rives  v.  Dudley,  3 
Jones  £q.  (N.  G.)  126. 

"1  Eyd,  104;  Barry  o.  Merchants' 
Exchange  Co.,  1  Sandf.  Ch.  280. 
Statutes  of  mortmain  do  not  apply  to 
personal  property.     1  Kyd,  104. 

>  Wilson  0.  Miera,  10  G.  B.  K.  S. 
348;  Hancock  v.  Holbrook,  9  Fed. 
Rep.  363. 

*  See  Featherstonhaugh  u.  Lee  Moor 
Porcelain  Clay  Co.,  L.  R.  1  Eq,  318. 
Plant  r.  Macon  O.  <fe  I.  Co.,  103  Ga. 
666;  Coal  Creek  Co.  c.  Tennessee, 
etc..  Goal  Co.,  106  Tenn.  651. 

^  State  9.  Bank  of  Mainland,  6  Gill 
<&  J.  (Md.)  205;  Union  Bank  v.  £111- 
cott,  ib.  863;  Ardesco  Oil  Go.  o.  North 
Am.  Oil  Co.,  66  Pa.  St.  375;  Pouche 
V.  Brower,  74  Ga.  251;  Boynton  v. 
Roe,  114  Mich.  401. 

"^  For  instance,  it  is  held  that  a  cor- 
poration cannot  form  a  partnership 


pabtl]    constkuction  op  corporate  powers.       [§  130. 

the  preoediag  statements  regarding  the  power  of  a  corporation 
to  alienate  its  property  are  subject  to  the  following  qualifica- 
tions :  a  corporation  cannot  alienate  or  assign  its  property  re- 
gardless of  the  rights  of  its  creditors,  or  of  a  dissenting  minority 
of  shareholders  ;^  and  a  corporation  owing  duties  to  the  public 
cannoti  without  special  authority,  alienate,  lease,  or  mortgage 
its  franchises,  or  do  any  act  that  may  disable  it  from  perform- 
ing its  public  duties  in  the  manner  indicated  by  its  constitution.*^ 


with  another  corporation  or  with  an 
indiTidnal.    People  v.   North  River 
Sugar  Refining  Co.,  121  N.  Y.  682; 
Mallory  o.  Oil  Works,  86  Tenn.  698; 
Marine  Bank  v.  Ogden,  20  111.  248; 
Whittenton  Mills  o.  Upton,   10  Gray, 
582;  compare  Allen  o.    Woonaocket 
Co.,  11  R.  L  288;  French  r.  Donohue, 
29  Minn.  Ill;  So.  Car.  A  Ga.  Ry.  Co. 
r.  Ang.  So.    R.  R.  Co.  107  Ga.  164. 
This  proposition  certainly  holds  trne 
when  the  business   for   which   the 
partnership  is  formed  is  lUtra  virea 
the  corporation;  thns  a  railroad  cor- 
poration has    no  i>ower  to    form  a 
partnership  with  an    indiyidoal    to 
ran  a  line  of  boats.    Gunn  v.  Central 
RaUroad,  74  Ga.  509;  compare  Cleye- 
iand  Paper  Co.    r.  Courier  Co.,    67 
Mich.  152.    But  one  manufacturing 
company  can  take  sliares  in  another 
ia  payment  of  a  debt.     Howe  v.  Bos- 
ton Carpet  Co.,     16    Gray,    493;  al- 
thongh  forbidden  to  purchase  stock 
in  other  cori)oration8.    Holmes,  etc. , 
Mfg.  Co.  0.  Holmes,  etc..  Metal  Co., 
127  U.  S.  252.    Whether  the  purcliase 
of  shares  in  another  corpoi-ation  Is 
ultra  viret  or  not  depends   on  the 
purpose  for  which  it  was  made,  and 
whether,  ander  the   circumstances, 
it  was  a  reasonable   or   necessary 
means  of  carrying  out  corporate  ob- 
jects.  Hill  V.  Nisbet,  100  Ind.  341. 
"Hiere  is  great  difference  of  opinion 
w»  this  point    It  Is  frequently  held 
^t  a  corporation  cannot,   without 
'^■t'ltoiyauthority,  purchase  shares 


of  stock  in  another  corporation;  nor 
can  it  give  itself  such  power  by  its 
articles  of  incorporation.  People  v. 
Chicago  Gas  Trust  Co.,  130  111.  268; 
Railway  Co.  v.  Iron  Co.,  46  O.  St.  44. 
See  also  Commercial  Fire  Ins.  Co.  «. 
Board  of  Revenue,  99  Ala.  1.  Lanier 
Lumber  Co.  v.  Rees,  103  Ala.  622; 
Hotel  Co.  V.  Schram,  6  Wash.  134. 
Compare  Byrne  v.  Schuyler,  etc., 
Co.,  65  Conn.  336;  Nassau  Bank  o. 
Jones,  95  N.  Y.  115;  Military  L 
Assn.  V.  S.  T.  &  I.  Ry.  Co.,  105  Ga. 
420;  State  v.  Newman,  51  La.  An. 
833;  Means  o.Imp't  Co.,  126  N.  C. 
662;  McAlester  Mfg.  Co.  o.  Florence 
C.  &  L  Co.,  128  Ala.  240;  So.  B.  &  L. 
Assn.  V.  Casa  Grande  Stable  Co.,  128 
Ala.  624;  De  la  Yergne  Co.  v.  Germ. 
Sav.  Inst.,  175 U.S. 40.  Contra, Davis 
V.  U.  S.,  etc.,  Co.,  77  Md.  35;  Booth 
0.  Robinson,  55  Md.  419.  It  has  been 
held  that  power  to  take  stock  in  an- 
other corporation  gives  no  power  to 
transfer  all  the  assets  of  the  corpora* 
tion  to  such  other  corporation  in  pay- 
ment for  such  stock.  Morris  v.  Bly- 
ton  Land  Co.,  125  Ala.  263. 

^  See  §§  608  and  609  for  a  discussion 
of  the  right  of  a  majority  to  dispose 
of  the  corporate  assets  and  close  the 
business  of  the  corporation.  And, 
for  a  discussion  of  assignments  by 
corporations  for  the  benefit  of  credi- 
tors, with  or  without  preferences, 
see  §  668. 

«  See  !§  304,  305,  125. 
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§  132.]        THE   LAW   OF  PRIVATE   CORPORATIONS.    [CHAP.  VH. 


Power  to 

transfer 

franchises. 


§  131.  The  general  statement  is  often  made,  that  a  corpora- 
tion cannot  transfer  its  franchises  to  another  corporar 
tion,  or  to  an  individual.^  Especially,  it  is  said,  a 
corporation  cannot  transfer  its  franchise  to  be  a  cor- 
poration.^  And  this  on  the  ground  that  a  grant  of  franchises 
or  privileges  from  the  legislature  to  a  body  of  men  gives  to  that 
body  no  authority  to  transfer  these  franchises  and  privileges  to 
others.  In  effect,  such  a  transfer  would  be  a  conferring  of  the 
power  to  act  as  a  corporation,^  a  power  which,  it  is  needless  to 
say,  only  the  legislature  can  confer.  If  a  corporation  is  ex- 
pressly authorized  to  transfer  its  franchises,  then  its  grantee 
receives  them  indirectly  from  the  legislature  by  virtue  of  ex- 
press power  conferred  on  the  corporation  to  authorize  another 
body  of  men  to  exercise  its  franchises  or  similar  ones.* 

§  132.  These  statements  are  all  correct  enough.  The  trouble 
with  them  is  that,  except  in  regard  to  a  single  class  of  corpora- 
tions, they  have  little  practical  import.  The  class  of  corpora- 
tions referred  to  are  railroad  and  other  corporations  charged 
with  the  performance  of  public  duties,  and  receiving  special 
franchises  the  better  to  enable  them  to  fulfill  these  duties. 
And  in  regard  to  such  corporations  there  is  a  further  reason 
why  it  is  incompetent  for  them  to  transfer  their  franchises,  i.  «., 
the  general  rule  forbidding  them  to  do  any  act  that  may  put  it 
out  of  their  power  to  serve  the  public  as  they  were  intended  to 
serve  it.®    But  what  do  the  franchises  of  an  ordinary  business 


1  See  Carpenter  v.  Black  Hawk  Gold 
Mg.  Co.,  65  N.  Y.  43,  50;  Branch  v, 
Jessap,  106  U.  S.  468,  484. 

>  Meyer  v.  Johnston,  53  Ala.  237; 
Coe  V.  Columbus,  etc.,  R.  R.  Co.,  10 
Ohio  St.  372 ;  Eldridge  v.  Smith,  34 
Vt.484;  Willamette  Mfg.  Co.  u.  Bank, 
119  U.  S.  191 ;  SneH  v.  Chicago,  133 
111.  413,  430;  Pennison  v.  Railroad 
Co.,  93  Wis.  344.  Fianchises  to 
build,  own,  and  manage  a  i-ailroad 
are  not  necessary  corporate  rights, 
but  may  be  enjoyed  by  natural  per- 
sons; and  may  be  assigned  by  the 
corporation  possessing  them.  Not 
so  as  to  the  franchise  to  be  a  cor- 
poration.     Ragan   v.  Aiken,   9  Lea 
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(Tenn.),  609;  State  v.  Ry.  Co.,  140 
Mo.  539;  State  o.  Water  Co.,  61  Kan. 
547. 

estate  of  Ohio  v.  Sherman,  22  Ohio 
St.  411,  428;  Memphis  <fe  L.  R.  R.  R. 
Co.  V,  Railroad  Commissionera,  112 
U.  S.  609,  622. 

*  How  far  the  first  corporation  could 
exercise  its  franchises  after  a  trans- 
fer of  them  would  depend  on  the  con- 
struction of  its  constitution,  and  es- 
pecially on  the  construction  of  the 
power  therein  contained  to  transfer 
the  corpoi*ate  franchises. 

^See  §§304,  305,  125,  and  §§490, 
491,  as  to  transferring  special  im- 
munities.   As  a  matter  of  fact,  qaes- 


PARTI.]     CONSTRUCTION   OF  CORPORATE  POWERS.  [§  133. 

or  manafacturing  corporation  amount  to  ?  To  nothing  but  a 
J^l  competency  to  act  in  a  certain  manner,  which  they  hare 
acquired  by  complying  with  certain  formalities.  There  is 
nothing  special  or  extraordinary  about  their  franchises.  In 
truth,  their  franchises  are  hardly  worth  transferring.  Persons 
acquiring  their  property  by  purchase  or  under  foreclosure  may 
readily  form  themselves  also  into  a  corporation,  if  corporate  or- 
ganization is  desired.  Unquestionably  the  particular  competency 
which  a  body  of  men  by  complying  with  certain  statutory  pro- 
visions have  acquired  is  not  transferable  to  another  body  who 
have  not  complied  with  those  provisions ;  any  more  than  may 
be  transferi-ed  the  competency  to  act  as  a  limited  partnership, 
which  persons  may  have  acquired  through  compliance  with  the 
statute  authorizing  limited  partnerships.  Just  as  in  regard  to 
limited  partnerships,  so  in  regard  to  corporations,  the  general 
intention  of  enabling  statutes  is  that  persons  who  have  com- 
plied with  certain  formalities  may  act  as  a  corporation ;  that 
others  may  not.^ 

§  133.  When  the  capital  stock  is  fixed  in  amount  by  the  con- 
stitution of  the  corporation,  as  is  ordinarily  the  case,  the  cor- 


tioos  regarding  the  validity  of  a 
transfer  or  mortgage  of  franchises 
almost  always  arise  in  relation  to 
corporations  of  this  class. 

^See  Fietsam  v.  Hay,  122  IH.  293. 
"Tbe  fianchise  of  becoming  and 
being  a  corporation,  in  its  nature,  is 
incommnnicable  by  the  act  of  the 
parties  and  incapable  of  passing  by 
usignment."  Memphis  &  L.  R.  R.  R. 
Co.  V.  Kaih'oad  Commissioners,  112 
U.  S.  609,  619,  Opin.  of  Court  per 
Matthews,  J.  See  §  131.  Validly 
mortgaging  the  charter,  property, 
*nd  franchises  of  a  railroad  corpo- 
ration does  not  transfer  the  right  or 
^P»city  to  be  that  identical  corpora- 
^'on;  thougJi  it  would  transfer  such 
'fsnchises  as  are  more  appropriate  to 
th«  construction,  maintenance,  and 
operation  of  the  railroad  as  a  public 
^^^iy  and  the  right  to  make  profit 


therefrom.  The  only  right  of  cor- 
porate existence  that  could  pass 
would  be  the  right  to  organize  under 
the  then  laws  of  the  state.  "The 
franchise  to  be  a  corporation  re- 
mained in  and  was  exercised  by  the 
old  corporation,  notwithstanding  the 
mortgage  of  its  charter,  until  the  new 
corporation  was  formed  and  organ- 
ized; it  was  then  surrendered  to  the 
state,  and  by  a  new  grant  then  made, 
passed  to  the  corporators  of  the  new 
corporation,  it  was  held  and  exer- 
cised by  them  under  the  constitu- 
tional restrictions  then  in  being.'* 
lb.  p.  623.  See,  with  above,  £1- 
dridge  v.  Smith,  34  Yt.  484;  State  v. 
Irrigating  Co.,  40  Kan.  96. 

Indirectly  a  transfer  of  the  fran- 
chises of  a  corporation  can  be  ac- 
complished by  a  purchase  of  all  the 
stock  by  the  would-be  transferees. 
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§  134.]        THE  LAW  OF  PRIVATE  CORPORATIONS.    [CHAP.  VH. 


poration  has  no  power  to  increase  or  diminish  its  stock,  unless 
Power  to  expressly  authorized  so  to  do ;  ^  nor  has  it  the  power 
increase  or  to  increase  or  decrease  the  number  of  shares  into 
the  capital  which  the  capital  stock  is  divided.^  And  when  power 
'*^  ■  is  given  to  increase  or  decrease  the  capital  stock  or 

the  number  of  shares  into  which  it  is  divided,  the  mode  of  pro- 
ceeding indicated  by  the  statute  or  articles  of  association  must 
be  substantially  adhered  to.* 
§  134.  In  regard  to  the  power  of  a  corporation  to  purchase 
shares  of  its  own  stock,  there  is  a  difference  of  opin- 
TOiporar^'  *  ^^^'  '^^®  English  decisions  seem  unanimously  to 
tion  to  pnr-  negative  the  possession  of  this  power  by  corpora- 
shares  of  tions ;  and  Mr.  Brice's  proposition — "  Corporations 
Stock.  cannot,  whatever  the  nature  of  their  business,  with- 

out an  express  and  very  clear  power  in  that  behalf, 
deal  in  their  own  shares" — may  be  regarded  as  expressing, 
though  somewhat  vaguely,  from  his  use  of  the  word  "  deal, 
the  English  law  on  this  subject.* 


5> 


1  New  York  and  N.  H.  R  R.  Co.  v. 
Schuyler,  34  N.  Y.  30;  Sutherland  r. 
Olcott,  95  N.  Y.  93;  Einstein  v.  R.  G. 
&  E.  Co.,  146  N.  Y.  46;  Grangers/ 
etc.,  Ins.  Co.  v.  ELamper,  78  Ala.  .325; 
Smith  V.  Goldsworthy,  4  Q.  B.  430; 
see  Railway  Co.  v.  Allerton,  18  Wall. 
2.33,  2;^ ;  Droitwitch  Patent  Salt  Cu. 
V.  Curson,  L.  R  3  Ex.  35;  Cooke  v. 
Marsliall,  191  Pa.  St.  815;  and  com- 
pare In  re  Financial  Corporation, 
Holmes's  Case,  L.  R.  2  Ch.  714. 

2  Oldtown  R  R.  Co.  c.  Veazie,  39 
Me.  571;  Salem  Mill  Dam  Co.  v. 
Ropes,  6  Pick.  23,  32. 

«  Spring  Co.  r.  Knowlton,  103  U.  S. 
49;  Knowlton  V.  Congress  Spring  Co., 
57  N.  Y.  518.  See  State  tj.  McGrath, 
86  Mo.  239,  and  compare  Columbia 
N.  Bk.'s  App.,  16  Weekly  Notes  of 
Cases  (Pa.),  357;  and  cases  cited  in 
the  two  preceding  notes.  Share- 
holders may  waive  formalities  in- 
tended for  their  protection.  Nelson 
V.  Hubbard,  96  Ala.  238. 

However,    a    corporation    having 
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earned  a  dividend,  and  possessing^  the 
power  to  increase  its  capital  stock, 
may  declare  a  stock  dividend.  How- 
ell tj.  Chicago  and  N.  W.  R'y  Co., 
51  Barb.  378.  When  an  inci^ease  of 
stock  is  contemplated  by  the  articles 
of  association,  and  made  in  the  exer- 
cise of  a  power  given  by  statute,  and 
in  the  manner  prescribed  by  statute, 
if  the  new  stock  is  properly  disposed 
of,  so  that  in  the  disposition  plain- 
tiff *8  rights  are  observed,  the  motives 
leading  the  majority  of  shareholders 
(and  directors)  to  vote  for  it  are  im- 
material. Jones  9.  Morrison,  31 
Minn.  140.     See,  also,  §  568. 

***  Ultra  Vires,"  2d  Am.  ed.  04; 
Zulueta's  Claim,  L.  R.  5  Ch.  444;  In 
re  Marseilles  Extension  R^y  Co.,  ex 
parte  Ci-edit  Foncier  of  England,  L. 
R.  7  Ch.  161 ;  see  Evans  v.  Coventry, 
25  L.  J.  Ch.  489;  UalPs  Case,  L.  R.  5 
Ch.  707.  Compare  Hope  v.  Interna- 
tional Financial  Soc*y,  L.  R.  4  Ch.  D. 
327;  Teasd  ale's  Case,  L.  R.  9  Ch.  54. 
Even  though   the  corporation    has 


PABT  I.]     CONSTRUCTION   OF  CORPORATE   POWERS.  [§  136. 

§  135.  In  America,  on  the  other  hand,  the  weight  of  author- 
ity clearly  indicates  that  there  is  nothing  in  itself  illegal  or 
ultra  vires  in  the  purchase  of  its  own  shares  by  a  corporation  ; 
and  that  whether  the  purchase  is  valid  depends  on  the  condi- 
tion of  the  corporate  affairs,  the  purpose  for  which  the  pur- 
chase was  made  (or  the  shares  received  by  the  corporation),  and 
on  the  relation  to  the  corporation  of  the  persons  questioning  the 
validity  of  the  transaction.^  Thus  a  solvent  corporation  may 
receive  fully  paid-up  shares  of  its  own  stock  in  payment  of  or 
as  secority  for  a  debt  owing  the  corporation.^  But  an  insol- 
vent corporation  can  neither  purchase,  nor  receive  in  payment 
of  debts  owing  it,  shares  of  its  own  stock :  especially  when  the 


power  to  purchase  shares  in  other 
eorpoiatioDs.  Same  cases.  Coppin 
V.  Greenless  A  Co.,  3S  Ohio  St.  275, 
follows  the  English  rule,  and  holds 
that  an  execatory  contract  between 
a  corporation  and  a  shareholder  for 
the  parchase  of  its  own  stocic  by  the 
former  cannot  be  enforced,  and  will 
not  sustain  an  action  for  damages 
sgainst  the  corporation.  For  the 
power  of  a  corporation  to  purchase 
diaies  in  the  stock  of  another  cor- 
poration, see  §  130,  note. 

^  Vail  V.  Hamilton,  85  N.  T.  453, 

457;  Dupee  v.  Boston  Water-power 

Co.,  114  Mass.  37, 43;  Clapp  o.  Peter- 

wn,  104  ni.  26;  Chicago,  Pekin,  etc., 

R.  R.  Co.  0.  Marseilles,  84  111.  145; 

S.G.,84  HI.  643;  Fraser  o.  Ritchie, 

9  lU.  App.  554;  Republic  Life  Ins. 

Co.  e.  Singert,  135  111.  150;  Blalock 

•MTgCo..  HON.  C.99;  Hartridge 

»•  Rockwell,  R.  M.  Charton  (Ga.), 

2W;  Iowa  Lnmber  Co.  v,  Foster,  49 

^owa,  25;  Verplanck  v.  Mercantile 

^  Co.,  1  Edw.  Ch.  (N.  Y.)  84,  94; 

C«*y  Bank  V.  Bruce,  17  N.  Y.  507; 

^k  r.  Cordage   Co.,   167  Pa.  St. 

•^<J;  Coleman  v,  Columbia  Oil  Co., 

**  ^  St  74;  compare  Morgan  t. 

^^  48  0.  St  1;  Bank  v.  Wicker- 

^  99  Cal.  655;  Chapman  r.  Iron- 

^^  Co.,  e2  N.  J.  L.  497.    Unissued 


stock  of  a  corporation  was  by  an 
agreement  of  all  the  shareholders 
(who  were  also  directors),  there  be- 
ing no  creditors,  paid  for  with  the 
funds  of  the  corporation  and  issued 
to  one  of  their  number  in  trust  for 
them  all.  Held^  the  issue  could  not 
be  impeached.  Jones  v.  Morrison, 
31  Minn.  140.  Agreement  held 
valid,  whereby  corporation  in  selling 
its  shares,  agreed,  upon  a  given  no- 
tice, to  repurchase  at  a  given  price; 
rights  of  creditors  not  being  in- 
volved. Vent  V.  Duluth,  etc.,  Co., 
64  Minn.  307.  Statutes  regarding  the 
purchase  by  a  corporation  of  its  slock 
are  collected,  with  authorities,  by 
Mr.  E.  C.  Moore,  Jr.,  in  8  Southern 
Law  Rev.  N.  S.  369. 

*  Taylor  v.  Miami  Exporting  Co., 
6  Ohio,  177;  State  Bank  v.  Fox,  8 
Blatchf.  431;  City  Bank  v.  Bruce,  17 
N.  Y.  507;  Ex  parte  Holmes,  5  Cow. 
426;  Barto  r.  Nix,  15  Wash.  563. 
See  Cooper  v.  Frederick,  9  Ala.  738; 
Barton  v.  Port  Jackson,  etc..  Plank 
Road  Co.,  17  Barb.  397.  Compare 
First  National  Bk.  v.  Nat.  Exchange 
Bk.,  92  U.  S.  122.  So  it  is  said  a 
corporation  may  receive  its  shares 
in  exchange  for  property  owned  by 
it.    Clapp  V.  Peterson,  104  111.  26. 
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§  137.]         THE   LAW    OF   PRIVATE  CORPORATIONS.    [CHAP.  Vn. 


shares  are  not  fully  paid-up  or  when  individual  liability  exists 
respecting  them  ;  for,  under  such  circumstances,  the  effect  would 
be  to  impair  the  corporate  assets  to  the  detriment  of  creditors 
and  holders  of  other  shares.^  In  general,  no  purchase  by  a 
corporation  of  its  stock  can  relieve  the  prior  holder  from  his 
statutory  individual  liability  to  creditors.* 

§  136.  When  a  corporation  has  competently  purchased  shares 
A  corpora-  of  its  owu  stock,  it  may  hold  them  unextinguished 
rebB^^  and  reissue  them;^  but  while  the  corporation  holds 
shar^  the  shares,  it  cannot  exercise  in  regard  to  them  privi- 

by  u,^  but  leges  which  pertain  to  an  ordinary  shareholder.  Es- 
pecially it  cannot  vote  on  them  ;  and  this  last  prop- 
osition is  not  affected  by  the  fact  that  the  shares 
stand  in  the  name  of  some  trustee  for  the  corporation,  or  in  the 
names  of  the  directors.^ 

§  137.  In  the  enforcement  of  its  rights,  a  corporation  has 
equal  capacity  with  an  individual  to  bring  actions,'  compro- 


caxmot 
vote  on 
them. 


1  Currier  v.  Lebanon  Slate  Co.,  50 
N.  H.  262;  Savings  Bank  v.  Wuife- 
kuhler,  19  Kans.  60;  Crandall  v.  Lin- 
colnf  52  Conn.  73;  Columbian  Bank^s 
Estate,  147  Pa.  St.  422;  Adams,  etc., 
Co.  V.  Deyette,  5  S.  Dak.  418.  The 
purchase  of  its  own  stock  by  a  cor- 
poration, made  in  good  faith,  with 
nothing  in  the  apparent  condition  of 
the  xompany  to  suggest  insolvency, 
will  be  set  aside  at  the  suit  of  cred- 
itors injured  by  it.  The  fact  that 
the  shareholder  did  not  know  at  the 
time  of  the  indebtedness  does  not 
make  the  transaction  valid,  for  he  is, 
as  to  creditors,  affected  with  notice 
of  all  the  equities  attaching  to  the 
corporate  property  as  a  trust  fund. 
ComU  Nat  Bk.  v.  Burch,  141  111.  510; 
Clapp  V,  Peterson,  104  111.  26.  The 
directors  of  a  corpoi*ation  which  is 
in  process  of  dissolution  cannot  pur- 
chase the  shares  of  some  of  the  stock- 
holders. Augsburg  Land  &  I.  Co.  v. 
Pepper,  95  Ya.  92.    See  §§  552,  747. 

a  See  §  747. 

•  State  V.  Smith,  48  Vt  266;  City 
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Bank  t>.  Bruce,  17  N.  Y.  507;  Wil- 
liams 0.  Savage  Mfg.  Co.,  3  Md.  Ch. 
418;  Rivanna  Navigation  Co.  v.  Daw- 
son, 3  Gratt.  (Ya.)  19,  25;  Clapp  v, 
Peterson,  104111.  26;  Commonwealth 
V.  Boston  and  A.  K  R.  Co.,  142 
Mass.  146. 

*  Yail  t>.  Hamilton,  85  N.  Y.  453; 
Ex  parte  Holmes,  5  Cow.  426; 
Brewster  v.  Hartley,  37  Cal.  15; 
Monsseaux  v,  Urquhart,  19  La.  Ann. 
482;  American  Railway  Frog  Co.  v. 
Haven,  101  Mass.  398. 

The  corporation  cannot  as  repre- 
senting shares  held  by  it  give  its  as- 
sent to  a  mortgage  of  corporate 
property,  in  order  to  make  up  the 
assent  of  two-thirds  of  the  share- 
holders as  required  by  statute.  Yail 
0.  Hamilton,  8upra.    See  §  185. 

^  A  corporation  has  the  right  to 
sue  at  common  law,  see  §§12,  14; 
and  has  power  to  execute  a  bond  in 
a  judicial  proceeding.  Collins  v. 
Hammock,  59  Ala.  448. 

A  corporation  may  take  an  assign- 
ment of  a  judgment  in  payment  of 


PARTI.]     CONSTRUCTION   OF   CORPORATE   POWERS.  [§  137. 


mise  them/  and  refer  matters  to  arbitration.^    A  corporation 
mav  sue  to  recover  damafi^es  for  a  libel  ag^ainst  it  in 
its  business  ;*  to  restrain  a  nuisance  on  its  property  ;*  aca^S-*^ 
to  enjoin  others  from  using  its  corporate  name  to  *52*  ^ 
the  injury  of  its  trade  ;*  or,  in  admiralty,  to  recover 
for  services  rendered  as  a  salvor.*    Pleading  the  general  issue 
admits  the  capacity  of  a  corporation  plaintiff  to  sue,  and  re- 
lieves it  from  proving  its  corporate  existence;^  and  going  to 


iadebtedness  to  it,  and  may  prose- 
cute the  same.  Bailey  v.  Malheur 
Irr.  Co.,  36  Or.  544. 

iSee  First  Nat.  Bk.  v.  Nat.  Ex- 
change Bk.,  92  U.  S.  122;  Stewart  r. 
Hoyt,  111  U.  S.  373.  A  corporation 
may  confess  judgment.  Prouty  v. 
ftouty,  et<s..  Shoe  Co.,  1.55  Pa.  St. 
112;  Electric  Lighting  Co.  v.  Leiter, 
19  Dis.  Col.  575;  Snyder  Bros.  v. 
Bailey,  165  111.  447. 

'Alexandria  Canal  Co.  v.  Swann,  5 
How.  83;  see  Day  v.  Essex  County 
Bank,  13  Vt.  97;  Boston  and  L.  R 
R.  Co.  0.  Nashua,  etc.,  R.  R.  Co., 
1S9  Mass.  463;  compare  Sawyer  v. 
Winnegance  Mill  Co.,  26  Me.  122. 

'Trenton  Mut.  Life  Ins.  Co.  v, 
Perrine,  23  N.  J.  L.  (3  Zab.)  402; 
Hahnemannian  Life  Ins.  Co.  v. 
fieebe,  48  III.  87;  Shoe  and  Leather 
Bk,  r.  Thompson,  23  How.  Pr.  ( N.  Y. ) 
253;  Knickerbocker  Life  Ins.  Co.  v, 
Bcclesine,  42  How.  Pr.  (N.  Y.)  201; 
Same  o.  Same,  2  J.  <fe  S.  (N.  Y. 
Super.  Ct.)  76;  Metropolitan  Omni- 
bns  Co.  V.  Hawkins,  4  H.  <fe  X.  87; 
Morton  County  Bank  v.  Day,  73 
Minn.  195;  Morrison- Jewell  Filtra- 
tion Co.  V.  Lingaine,  19  K.  I.  316. 

<  Central  Bridge  Co.  v,  Lowell,  4 
Gray,  474. 

*Newby  v.  Oregon  Cent.  R.  Co., 
Deady,  609;  Holmes  v.  Holmes,  WVg 
Co.,  37  Conn.  278;  Higgins  Co.  v. 
Biggins  Soap  Co.,  144  N.  Y.  462;  of. 
Hygeia  Ice  Co.  u.  N.  Y.  Hygeia  Ice 
Co.,  140  N.  Y.  94;  Lamb  Knit  Goods 


Co.  0.  Lamb  Glove  <&  Mitten  Co., 
120  Mich.  159;  Red  Polled  Cattle 
Club  V.  Red  Polled  Cattle  Club,  106 
Iowa,  105.  Not,  however,  if  the 
plaintifiE  corporation  is  engaged  in 
an  illegal  business.  Portsmouth 
Brewing  Co.  v.  Portsmouth  B.  &  B. 
Co.,  67  N.  H.  433.  It  seems  a  foreign 
corporation  cannot  enjoin  a  domestic 
corporation  from  using  the  same 
name.  Hazleton  B.  Co.  v,  Hazleton 
T.  B.  Co.,  142  111.  494.  Bat  a  domes- 
tic corporation  may  enjoin  a  foreign 
corporation.  Amer.  (>lay  MT g  Co. 
V.  Idem,  198  Pa.  St.  189.  An  indi- 
vidual may  restrain  a  corporation 
from  using  a  name  which  violates 
his  rights.  Armington  et  al.  v. 
Palmer,  21  R.  I.  109.  A  corporation 
may  recover  damages  for  false  repre- 
sentations, acted  upon  by  it,  al- 
though such  representations  were 
made  to  individuals  before  the 
formation  of  the  corporation;  such 
individuals  subsequently  becoming 
the  sole  stockholders  and  directors 
of  the  corporation.  Scolfleld  Gear 
&  Pulley  Co.  «.  Scolfield,  71  Conn.  2. 

«  The  Camanohe,  8  Wall.  448;  The 
Blackwall,  10  Wall.  1.  A  corporation 
may  acquire  a  lien  for  materials  fur- 
nished as  an  individual.  Fagan  o. 
Boyle  Ice  Machine  Co.,  65  Tex.  324. 

^  Morse  Arms  MTg  Co.  v.  United 
States,  16  Ct.  of  Claims,  296;  Mo- 
Intire  o.  Preston,  10  111.  48;  Phoenix 
Bank  o.  Curtis,  14  Conn.  437;  Prince 
V.   Commercial    Bank,   1   Ala.    241; 
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§  138.]        THE  LAW   OF  PRIVATE  CORPORATIONS.    [CHAP.  VO. 

trial  on  the  merits  has  a  similar  effect.^     la  some  states  it  is 
not  necessary  for  a  corporation  plaintiff  to  allege  its  incorpo- 
ration.^ 
§  138.  When  in  order  to  enforce  corporate  rights  or  avert 

wrongs  threatening  the  corporate  interests  it  is  neces- 
iiTgenenj"  sary  to  suc,  the  rule  is  that  the  suit  must  be  brought 
in  thenMDe  ^y  ^^®  corporate  management  in  the  name  of  the  cor- 
o£  the  oor-     poration.    This  rule  applies  to  suits  both  at  law  and 

in  equity.^  Individual  shareholders  are  not  the  proper 
parties  to  sue  or  defend  on  behalf  of  corporate  interests.*  If, 
however,  the  corporate  management  refuses  or  fails  to  enforce 


Misfiissippi,  etc.,  R.  R.  Go.  v.  Cross, 
20  Ark.  443;  Rockland,  etc.,  Steam- 
boat Co.  V.  Sewall,  78  Me.  167.  But 
this  was  not  the  English  rule,  nor 
has  it  been  so  held  in  all  the  states. 
See  Williams  9.  Bank  of  Michigan,  7 
V^eud.  540,  and,  generally,  Angell 
and  Ames  on  Corp.,  §§632  et  seq, 

^  United  States  v.  Insurance  Cos., 
22  Wall.  99;  Conard  v.  Atlantic  Ins. 
Co.,  1  Pet.  386,  450;  Lehigh  Bridge 
Co.  t>.  Lehigh  Coal  Co.,  4  Rawle,  9; 
First  Parish  v.  Cole,  3  Pick.  232, 
245. 

2  German  Reformed  Church  v. 
Von  Puechelstein,  27  N.  J.  Eq.  30; 
Phoenix  Bank  t.  Donnell,  40  N.  Y. 
410;  compare  Baltimore  <&  O.  R.  R. 
Co.  r.  Sherman,  30  Grat.  (Va.)602, 
But  see  §§  1776-6  of  the  New  York 
Code  of  Civil  Procedure,  and  Con- 
cordia Savings  Ass^n  v.  Reed,  93 
N.  Y.  474.  Where  the  name  used  by 
the  plaintiff  in  pleading  **  argues  a 
corporation,"  corporate  organization 
need  not  be  averred.  Sayers  v.  First 
Nat.  Bk.,  89  Ind.  230. 

8  Bradley  v.  Richardson,  2  Blatchf. 
343;  Mauney  v.  High  Shoals  MTg 
Co.,  4  Ired.  Eq.  (N.  C.)  195;  see 
Insane  Hospital  r.  Higgins,  15  III. 
185;  Campbell  o.  Brunk,  25  111.  225. 

*  Silk  WVg  Co.  c.  Campbell,  27  N. 
J.  L.  539;  Blackman  r.  Central  R.  R. 
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Co.,  58  6a.  189;  Henry  v.  Elder,  63  6a. 
347;  see  Bronson  c.  LaCrosse,  etc.,  B. 
R.  Co.,  2  Wall.  283;  Park  v.  Petroleum 
Co.,  25  W.  V.  108;  Mayer  u.  Bristol 
Hotel  Co.,  163  Mo.  59.  Shareholders 
who  have  been  allowed  to  put  in  an- 
swers in  the  name  of  the  corporation 
cannot  be  regarded  as  answering  for 
the  corporation  itself.  In  a  special 
case,  where  there  is  an  allegation  that 
the  directors  fraudulently  refused  to 
attend  to  the  interests  of  the  cor- 
poration, a  court  of  equity  will  in 
its  discretion  allow  a  shareholder  to 
become  a  party  defendant  in  order 
to  protect  from  unfounded  claims 
against  the  corporation  his  own  in- 
terests and  those  of  such  other  share- 
holders as  choose  to  join  him  in  the 
defence.  Bronson  o.  LaCrosse,  etc., 
R.  R.  Co.,  2  Wall.  283.  See,  also, 
Kanawha  Coal  Co.  o.  Ballard,  etc., 
Coal  Co.,  43  W.  Va.  721.  A  share- 
holder cannot  prosecute  an  appeal 
from  a  judgment  against  the  cor- 
poration. State  of  Florida  v.  Florida 
Central  R.  R.  Co.,  15  Fla.  690.  On 
the  other  hand,  a  stockholder  is 
ordinarily  bound  by  decrees  against 
the  corpoi-ation,  although  not  per- 
sonally a  party.  Hawkins  v.  Glenn, 
131  U.  S.  319;  Howard  o.  Glenn,  85 
Ga.  238;  Heggie  v.  Bldg.  Ass'n,  107 
N.  C.  581. 


PABT  I.]    CONSTRUCTION  OF  CORPORATE  POWERS.   [§  139. 

corporate  rights,  and  an  irreparable  injury  to  the  corporate 
interests  is  threatened,  a  shareholder,  in  a  case  where  the  cor- 
poration itself  would  be  entitled  to  an  injunction,  may  bring 
gait  on  behalf  of  himself  and  others  interested  who  may  join, 
to  enjoin  the  threatened  injury.^  In  such  case  the  shareholder 
should  set  forth  in  his  complaint  or  bill  the  efforts  that  he  has 
made  to  induce  the  corporation  to  act  in  the  matter,  should 
all^  its  refusal  or  failure  to  sue,  and  should  make  it  a  party 
defendant  in  the  action. 

§  139.  The  first  leading  case  on  the  right  of  a  shareholder  to 
sue  under  such  circumstances  is  Dodge  v.  Woolsey,'^ 
where  the  Supreme  Court  of    the  United   States  when  a 

n  ''  .        .  8hap»- 

held  that  a  shareholder  in  a  bank  could  maintain  a  holder  may 
bill  to  enjoin  the  collection  of  an  unlawful  state  tax  haifof  the 
on  the  bank,  the  directors  having  declined  to  sue  ^^^"^ 
under  circumstances  that  rendered  their  refusal  a 
breach  of  trust.* 


^  A  bUl  may  be  filed  by  share- 
holders to  enjoin  the  Betting  up  of  a 
claiin  for  parchaee-money  against 
the  lands  of  a  company,  the  ground 
of  the  bill  being  that  the  party 
setting  up  the  claim  induced  the 
eomplainants  to  buy  shares  by 
fraudalently  representing  that  the 
property  sold  to  the  company  was 
unincumbered,  and  that  he  had  no 
interest  in  it,  the  agents  of  the  com- 
pany joining  in  such  misreprasenta- 
tions.  The  company  should  be  made 
a  party  defendant,  although  the 
relief  prayed  is  really  in  its  favor. 
Jones  V.  Bolles,  9  Wall.  364.  Share- 
holders wei*e  admitted  to  defend  on 
behalf  of  the  corporaticm  in  Morrill 
V.  Little  Falls  MTg  Co.,  46  Minn. 
260.  See,  Fitzwater  v.  Bank,  62  Eas. 
1(8. 

'  18  How.  331.  The  present  discus- 
sion relates  to  actions  by  sharehold- 
ers against  outsiders;  and  has  but 
iocidental  reference  to  the  right  of 
sliaieholders  to  sue  the  corporation 
sad  restrain  it  by  legal  process  (for 


which  see  §§553-^57);  or  to  their 
right  to  sue  the  officers  for  a  breach 
of  duties  owing  primarily  to  the  cor- 
poration (for  which  see  §§  683-691). 
s  **  The  judgment  of  the  court  in 
Dodge  V.  Woolsey  authorizes  the 
stockholder  of  a  company  to  institute 
a  suit  in  equity  in  his  own  name 
against  a  wrongdoer  whose  acts  oper- 
ate to  the  prejudice  of  the  interests 
of  stockholders,  such  as  diminishing 
their  dividends,  and  lessening  the 
value  of  their  stock,  in  a  case  where 
application  has  first  been  made  to  the 
directors  of  the  company  to  institute 
a  suit  in  its  own  name,  and  they  have 
refused.  This  refusal  of  the  board 
of  directors  is  essential  in  order  to 
give  to  the  stockholder  any  standing 
in  court,  as  the  charter  confers  upon 
the  directors  representing  the  body 
of  shareholders  the  general  manage- 
ment of  the  business  of  the  company. 
There  must  be  a  clear  default  on 
their  part,  involviDg  a  breach  of  duty, 
within  the  rule  established  in  equity, 
to  authorize  a  stockholder  to  insti- 
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§  140.  Unless  the  facts  stated  in  the  complaint  clearly  show 
the  corporation  to  be  in  no  position  to  protect  itself, 
hSder  ^^  ^^^^  ^^^  attempt  of  the  shareholder  to  procure  it 
must  fl^ege  to  act  for  its  own  protection  would  be  utterly  useless,^ 
the  corpo-  the  shareholder  must  allege  a  demand  by  him  on  the 
Se.^"  ^  corporate  management  to  bring  suit ;  *  and  should  set 
forth  in  his  complaint  facts  showing  to  the  court 
that  his  endeavors  have  been  real  and  earnest,  and  that  he  has 
left  undone  nothing  which  in  reason  he  might  have  done  to  pre- 
vail on  the  corporate  management  to  bring  the  action.'  More- 
over, it  must  be  shown  in  the  complaint  that  the  refusal  of  the 


tute  the  suit  in  his  own  behalf,  or 
for  himself  and  other  stockholders 
who  may  choose  to  join.**  Opinion 
of  the  Court  per  Nelson,  J.,  in  Mem- 
phis City  V.  Dean,  8  Wall.  64,  73;  see, 
also,  People  v.  State  Treasurer,  24 
Mich.  468;  and  see  Uawes  v.  Oak- 
land, 104  U.S.  450,  459;  cf.  Dicker- 
man  V.  Noi*thern  Trust  Co.,  176  U.  S. 
181. 

1  Barr  c.  New  York,  L.  E.  <fe  W.  R. 
R.  Co.,  96  N.  Y.  444;  S.  C,  125 N.  Y. 
163;  Perry  o.  Tuscaloosa  Co.,  93  Ala. 
364.  Where  the  corporation  is  prac- 
tically dissolved,  and  all  its  officers 
have  absconded,  a  shareholder  may 
sue  a  person  to  whom  the  officers 
have  fraudulently  and  without  con- 
sideration conveyed  the  corporate 
property;  and  under  such  circum- 
stances need  not  allege  a  previous 
application  to  the  corporation.  Wil- 
cox 0.  Bickel,  11  Neb.  154.  See, 
also,  People  v.  Hektograph  Co.,  10 
Abb.N.  C.(N.Y.)358;  Davis  «.  Rail- 
road Co.,  1  Woods,  661;  Crumlish  u. 
Railroad  Co.,  28  W.  Va.  623.  Yet  the 
United  States  Supreme  Court  holds 
that  even  where  a  corporation  has 
passed  the  term  of  its  corporate  exist- 
ence—its existence,  however,  under 
the  enabling  act  continuing  for  the 
purpose  of  winding  up  its  business — 
a  shareholder,  to  entitle  him  to  bring 
suit,  must  aUege  efiEorts  to  prevail  on 
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the  corporation  to  sue.     Taylor  v. 
Holmes,  127  U.  S.  489. 

"  Detroit  v.  Dean,  106  U.  S.  537; 
Hawes  v.  Oakland,  104  U.  S.  450; 
Shawhan  v.  Zinn,  79  Ky.  300 ;  Morgan 
V.  Railroad  Co.,  1  Woods,  15;  Ware 
V.  Bazemore,  58  Ga.  316;  Tubwiler 
V.  Tuscaloosa  Coal  Co.,  89  Ala.  391; 
Mack  V.  Coal  Co.,  90  Ala.  896;  Roman 
V.  Woolfolk,  98  Ala.  219;  State  v. 
Mitchell,  104  Tenn.  336;  Ulmer  v. 
Real  Estate  Co.,  93  Me.  324;  Wolf  v. 
R.  R.  Co.,  195  Pa.  St.  91;  Harding  v. 
Amer.  Glucose  Co.,  182  111.  551;  cf. 
Ken  nedy  v.  Gibson,  8  Wall.  498.  This 
proposition,  it  is  said,  does  not  apply 
to  a  bill  filed  by  a  creditor  of  the  cor- 
poration against  a  wrongdoer.  Loth- 
rop  0.  Stedman,  42  Conn,  583  (U.  S. 
Cir.  Ct.). 

'  Hawes  v.  Oakland,  104  U.  S.  450, 
461;  Dimpfell  v,  Ohio,  etc.,  R.  Co., 
110  U.  S.  209;  Bacon  v.  Irvine,  70 
Cal.  221 ;  Dannmeyer  v.  Coleman,  U 
Fed.  Rep.  97;  Pacific  Railroad  t. 
Missouri  Pacific  R  R.  Co.,  2  McCrary, 
227;  Boyd  r.  Sims,  87  Tenn.  771; 
Rathbone  v.  Gas  Co.,  31  W.  Va.  798; 
Home  Mining  Co.  o.  McKibbin,  60 
Kas.  387;  Morgan  v.  King,  27  Colo. 
539;  L.  <fe  N.  R.  R.  Co.  v.  Neal,  adm., 
128  Ala.  149.  See,  also,  the  cases  in 
the  preceding  note.  To  give  a  small 
minority  of  shareholders  a  standing 
in  equity  to  contest  and  set  aside  an 


PABTLJ      CONSTBCCTION    OF  CORPOBATE   POWERS.         [§  141. 

directors  to  sue  is  a  breach  of  trust  on  their  part,  and  not  a 
mere  error  of  judgment  in  a  matter  properly  within  their  dis- 
cretion.^ Finally,  it  is  always  essential  that  the  corporation 
itself  should  be  made  a  party  defendant.^ 

§  141.  In  Hawes  v,  Oakland,^  where  the  rules  under  discus- 
sion received  the  most  careful  consideration,  the  following  state- 
ment was  made  by  Justice  Miller,  giving  the  opinion  of  the 
court: — 

^  We  understand  [the  doctrine  of  the  English  and  American 
cases,  including  Dodge  v.  Woolsey]  to  be  that  to  enable  a  stock- 
holder in  a  corporation  to  sustain  in  a  court  of  equity  in  his 
own  name  a  suit  founded  on  a  right  of  action  existing  in  the 
corporation  itself,  and  in  which  the  corporation  itself  is  the 
appropriate  plaintiff,  there  must  exist  as  the  foundation  of  the 
suit— 

'^  Some  action  or  threatened  action  of  the  managing  board  of 
directors  or  trustees  of  the  corporation  which  is  beyond  the  au- 
thority conferred  on  them  by  their  charter  or  other  source  of 
organization ; 

^'  Or  such  a  fraudulent  transaction  completed  or  contemplated 
by  the  acting  managers,  in  connection  with  some  other  party, 
or  among  themselves,  or  with  other  shareholders,  as  will  result 
in  serious  injury  to  the  corporation,  or  the  interests  of  the 
other  shareholders ; 

"  Or  where  the  board  of  directors,  or  a  majority  of  them,  are 
acting  for  their  own  interest  in  a  manner  destructive  of  the 
corporation  itself,  or  the  rights  of  other  shareholders ; 

**  Or  where  the  majority  of  shareholders  themselves  are  op- 


vltra  vires  act  of  directors  to  which 
a  large  majority  of  shareholders 
make  no  objection,  it  must  appear 
that  complainanU  were  shareholders 
at  the  time  of  the  transactions  coni- 
plaioed  of,  or  that  the  shares  have 
<leYolved  on  them,  since  by  operation 
»f  law.  Dimpfell  v.  Ohio  &  Miss.  R. 
^M 110  U.  S.  209. 

*  See  the  cases  in  last  note  but  one ; 
>^  Memphis  Gas  Co.  v,  Williamson, 
SHeiik.  (Tenn.)  314,  337;  Dodge  tj. 


Woolsey,   mpra;    Memphis  City  v. 
Dean,  mpra  (§  139,  note). 

2  See  cases  in  preceding  notes.  It 
has  even  been  said  that  the  failure  to 
make  the  corporation  a  party  is  not  a 
mere  defect  of  parties  to  be  taken 
advantage  of  by  special  demurrer, 
but  leaves  the  shareholder  without  a 
cause  of  action;  the  party  entitled  to 
the  relief,  i.  e.,  the  corporation,  not 
being  before  the  court.  Shawhan  v. 
Zinn,  79  Ky.  300. 

8  104  U.  S.  460,  460. 

Ill 
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pressivelj  and  illegally  pursuing  a  course  in  the  name  of  the 
corporation  which  is  in  violation  of  the  rights  of  the  other  share- 
holder, and  which  can  only  be  restrained  by  the  aid  of  a  court 
of  equity.^ 

"  Possibly  other  cases  may  arise  in  which,  to  prevent  irre- 
mediable injury  or  a  total  failnre  of  justice,  the  court  would  be 
justified  in  exercising  its  powers,  but  the  foregoing  may  be  re- 
garded as  an  outline  of  the  principles  which  govern  this  class 
of  cases. 

'^  But,  in  addition  to  the  existence  of  the  grievances  which 
call  for  this  kind  of  relief,  it  is  equally  important  that  before 
the  shareholder  is  permitted  in  his  own  name  to  institute  and 
conduct  a  litigation  which  usually  belongs  to  the  corporation, 
he  should  show  to  the  satisfaction  of  the  court  that  he  has  ex- 
hausted*^ all  the  means  within  his  reach  to  obtain  within  the 
corporation  itself  the  redress  of  his  grievances,  or  action  in  con- 
formity to  his  wishes.  He  must  make  an  earnest,  not  a  simu- 
lated, effort  with  the  managing  body  of  the  corporation,  to 
induce  remedial  action  on  their  part,  and  this  must  be  made 
apparent  to  the  court.  If  time  permits,  or  has  permitted,  he 
must  show,  if  he  fails  with  the  directors,  that  he  has  made  an 
honest  effort  to  obtain  action  by  the  stockholders  as  a  body,  in 
the  matter  of  which  he  complains.  And  he  must  show  a  case 
if  this  is  not  done,  where  it  could  not  be  done,  or  it  was  not 
reasonable  to  require  it."  ^ 

§  142.  The  cases  hitherto  cited  are  scarcely  authority  for  the 
proposition  that  a  shareholder,  on  the  improper  refusal'  of 


1  That  stockholders  may  sue  under 
the  conditions  stated  in  these  last 
tWo  paragraphs  was  held  in  Barr  v. 
New  York,  L.  E.  &,  W.  R.  R.  Co,  96 
N.  Y.  444  ;  Slatterly  c.  St  Louis, 
etc..  News  Co.,  91  Mo.  217.  See 
Sheridan  v.  Sheridan  Electric  Light 
Co.,  38  Hun  (N.Y.)  396. 

3  The  doctiines  of  Hawes  v.  Oak- 
land were  approved  and  reiterated  in 
Detroit  v.  Dean,  106  U.  S.  537.  See, 
also,  Moore  v.  Silver  Valley  Mfg.  Co., 
104  N.  C.  534;  State  v.  Railway  Co., 
45  S.  C.  470. 

Rule  94  of  the  Rules  of  Practice 
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for  Courts  of  Equity  of  the  United 
States  expresses  the  Federal  doc- 
trine.    It  is  as  follows: — 

*' Every  bill  brought  by  one  or 
more  stockholders  in  a  corporation 
against  the  corporation  and  other 
parties,  founded  on  rights  which  may 
properly  be  asserted  by  the  corpora- 
tion, must  be  verified  by  oath,  and 
must  contain  an  allegation  that  the 
plaintiff  was  a  shareholder  at  the 
time  of  the  ti*ansaction  of  which  he 
complains,  or  that  his  share  had  de- 
volved on  him  since  by  operation  of 
law;  and  that  the  suit  is  not  a  collu- 
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the  corporation  to  act,  may  bring  a  suit  against  an  outsider  on 
any  ordinary  right  of  action  pertaining  to  the  cor- 
poration, to  recover  damages  for  injuries  which  have  shlie-^ 
already  been  suffered.^    The  shareholder  must  show  J^J^j^^**^ 
that  he  would  suffer  irremediable  loss  were  he  not  pspect  of 

injiineB 

allowed  to  brin^  suit : '  and  this  will  be  more  difficult  already 
to  show  when  the  right  of  action  results  from  past 
injaries. 

§  143.  Regarding  service  of  process  on  corporations,  little 
may  be  said  of  general  applicability,  as  this  is  largely 
a  matter  of  local  practice,  regulated  in  nearly  all  the  pr^[^^ 
states  by  statutes  which  designate  the  mode  of  ser-  ^^^ 
vice  and  the  officer  to  whom  it  may  be  made."    A 
corporation  may  appear  voluntarily  by  attorney,  and  such  ap- 


•iTe  one  to  confer  on  a  court  of  the 
United  States  jurisdiction  of  a  case 
of  which  it  would  not  otherwise  have 
cognizance.     It  must  also  set  forth 
with  particularity  the  efforts  of  the 
plaintiff  to  secure  such  action  as  he 
desires  on  the  part  of  the  managing 
directors  or  trustees  and,  if  neces- 
sary, of  the  shareholders,  and  the 
causes  of  his  failure  to  obtain  such 
action.''    104  U.  S.  IX.    See  Quincy 
T.  steel,  120  U.  S.  241.    Possibly  with 
a  Yiew  to  protecting  Federal  courts 
from  a  mass  of  cases  in  which  the 
request  and    refusal  are    collusive, 
and  gone  through  with  merely  that 
the  soit  may  be  brought  in  a  Federal 
court,  the   Supreme  Court  of    the 
United  States  limits  strictly  the  right 
of  shareholders  to  sue  for  the  corpo- 
ration.   The  state  courts  are  not  so 
strict     In  the    majority   of    cases 
where  this  question  arises,  suit  is 
brought  by  shareholders  against  the 
corporation  or  its  officers  to  prevent 
improper  or  ultra  vires  acts,  or  ob- 
tain damages  for  the  same.    For  the 
competency  of  shareholders  to  sus- 
tain suits  against    the  corporation 
va^  sach  circamatances,  see  §§  554 
"^»  *od  for    the   competency  of 
8 


shareholders  to  sue  the  wrongfully 
acting  offixsers  of  a  corporation,  see 
§§  685-601. 

^  Samuels  v.  Central  Overland  Bz- 
press  Co.,  McCahon  (Kans.),  214;  S. 
C.  under  name  of  Samuel  v.  Holla- 
day,  1  Woolw.  400.  Compare  Carter 
V.  Ford  Plate  Glass  Co.,  85  Ind.  180. 
Yet  this  distinction  seems  question- 
able. It  is  disapproved  in  City  of 
Chicago  0.  Cameron,  120  111.  447,  458, 
in  which  case  the  lapse  of  eleven 
years  was  held,  under  the  circum- 
stances, not  to  constitute  laches  on 
the  part  of  the  shareholders. 

>  See  Detroit  v.  Dean,  106  U.  S. 
537,  542.  In  general,  the  English 
authorities  accord  with  what  has 
been  stated  in  the  text;  see  Russel 
V.  Wakefield  Waterworks  Co.,  L.  R. 
20  Eq.  474;  Gray  v.  Lewis,  L.  R.  8 
Ch.  1035;  Foss  o.  Harbottle,  2  Hare, 
461;  Mozley  v,  Alston,  1  Phill.  700. 
They  are  more  fully  discussed  in 
§§  553-557. 

'  See,  e.  g,^  Great  West.  M'g  Co.  v, 
Woodmas,  etc.,  Co.,  11  Col.  46.  For 
a  discussion  of  the  validity  of  ser- 
vice on  foreign  corporations,  see 
§§  305-300. 
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Effect  of 
appoint- 
ment of 
zeceiver. 


pearance  gives  jurisdiction  to  the  same  extent  as  actual  service 

of  process.^    And  a  corporation  may  be  punished  for  contempt 

in  disobeying  an  injunction.^ 

§  144.  So  long  as  a  corporation  is  not  dissolved,  the  appoint- 
ment of  a  receiver  of  its  assets  does  not  prevent 
bringing  suit  against  it  on  a  cause  of  action  arising 
from  transactions  which  took  place  prior  to  the  ap- 
pointment of  the  receiver.* 
§  145.  The  following  is  a  rule  of  wide  application.  When  a 
body  of  men  are  acting  as  a  corporation  under  color 
of  apparent  organization  in  pursuance  of  some  charter 
or  enabling  act,  their  legal  authority  to  act  as  a  cor- 
poration cannot  be  questioned  collaterally,  but  only  in 
a  direct  proceeding  in  the  nature  of  a  qtu>  warranto. 
Under  such  circumstances,  if  their  organization  is 

irregular,  they  constityte  a  corporation  de  factor  Although  this 


Corporate 
fnmchisea 
cannot  be 
questioned 
collate- 
rally. 
General 
role. 


^  Attoiiiey-Genera]  v.  Guardian 
Mutual  Ins.  Co.,  77  N.  Y.  272. 

>  Golden  Gate,  etc.,  M*g  Co.  v  Su- 
perior Court,  65  Cal.  187;  compare 
Hedges  v.  Superior  Court,  67  Cal. 
406;  Sercomb  v,  Catlin,  128  111.  556. 

•  Pringle  r.  Wool  worth,  90  N.  Y. 
502;  Kincaid  o.  Dwinelle,  50  N.  Y. 
548.  Suits  pending  against  a  corpo- 
ration are  not  abated  by  the  appoint- 
ment of  a  receiver  in  the  same  court. 
Mercantile  Ins.  Co.  v.  Jaynes,  87  111. 
100;  Toledo,  etc.,  R.  Co.  o.  Beggs,  85 
111.  80.  Appointment  of  a  receiver 
does  not  dissolve  prior  valid  liens, 
acquired  by  attachment  or  otherwise. 
Graham  o.  Mut.  Aid  Soc,  161  Mass. 
357.  An  attachment  by  a  domestic 
creditor  of  the  assets  of  a  foreign 
corporation  will  not  be  defeated  by 
a  prior  appointment  of  a  receiver  in 
the  state  of  its  domicile.  Soils,  liec'r, 
V.  Blank,  199  Pa.  St  600. 

*  Society  Perun  v.  Cleveland,  43  O. 
St.  481;  Stout  V.  ZuHck,  48  N.  J.  L. 
599, 601 ;  Baltimore  <&  P.  R.  R.  v.  Fifth 
Baptist  Church,  137  U.  S.  568;  Bibb 
V.  Hall,  101  Ala.  79;  Harris  v.  Gate- 
way Land  Co.,  128  Ala.  652;  Johnson 
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V.  Okerstrom,  70  Minn.  803.  **As 
against  all  persons  who  have  entered 
into  contracts  with  bodies  assuming 
to  act  in  a  corporate  capacity,  it  is 
sufficient  for  such  bodies  to  show 
themselves  corporations  de  facto. 
This  cannot  be  done  by  showing 
that  they  have  acted  as  corporations 
for  any  period  of  time,  however  long. 
Two  things  are  necessary  to  be 
shown  in  order  to  establish  the  ex- 
istence of  a  corporation  de  facto^ 
viz  :  1.  The  existence  of  a  charter, 
or  some  law  under  which  a  corpora- 
tion with  the  powers  assumed  might 
lawfully  be  created ;  and  2,  a  user  by 
the  party  to  the  suit  of  the  rights 
claimed  to  be  conferred  by  such 
charter  or  law.*^  Selden,  J.,  in 
Methodist  Episcopal  Union  Churoh 
0.  Pickett,  19  N.  Y.  482,  485.  See 
St.  Louis,  etc.,  R  R.  Co.  v.  Belleville 
Ry.  Co.,  158  111.  390.  Compare  Uni- 
ted States  Bank  o.  Stearns,  15  Wend. 
314;  St.  Paul  Fire  Ins.  Co.  o.  AUis, 
24  Minn.  75;  De  Witt  v.  Hastings,  69 
N.  Y.  518;  Factors,  etc,  Ins.  Co.  v. 
New  Harbor  Protection  Co.,  87  La. 
Ann.  233;  Hicks  v.  Converse,  37  La^ 
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genera}  rule  is  of  all  but  universal  applicability  when  the  per- 
son seeking  to  question  the  validity  of  the  corporate  organiza- 
tion is  affected  with  some  estoppel  arising  from  his  own  acts, 
yet  even  then  it  is  subject  to  limitations ;  and  a  fortiori  is  it 
sabject  to  limitations  when  no  such  estoppel  exists.  Its  appli- 
cation when  there  exists  an  estoppel  affecting  the  party  attack- 
ing the  corporate  organization  will  first  be  considered. 

§  146.  When  a  body  of  men  have  been  acting  as  a  corpora- 
tion de  faclo,  under  color  of  apparent  organization, 
and  it  is  sought  to  hold  them  to  the  legal  consequences  the  nUe, 
which  would  have  attended  their  actions  had  they  ^toppei 
been  legally  organized  as  a  corporation,  they  will  be  Jj^*®***® 
estopped  from  denying  the  legality  of  their  corporate 
organization.^    On  the  other  hand,  when  a  person  has  con- 
tracted with   such  a  body  as  a  corporation,  he  also  will  be 
estopped  from  denying  their  legal  incorporation  when  sued  on 
his  contract.^    As  Justice  Gray  said  in  a  recent  decision  of  the 


Ann.  4SI;  Hudnon  v.  Green  Hill 
Seminary,  113  111.  618;  Roee  Hill,  etc., 
Road  Go.  V.  People,  115  HI.  183; 
Brown  o.  Atlantic  Ry.  Co.,  113  6a. 
462;  Taylor  o.  St.  Ry.  Co.,  01  Me. 

m. 

'Georgia  Ice  Co.  9.  Porter,  70  Ga. 
^.    To  a  eait  on  a  contract  to  pay 
ni<yQey,  or  on  its  note,  a  corporation 
cannot  plead  nul   tiel   corporation, 
HcCollongh  V.   TaUadega  Ins.  Co., 
46  Ala.  376;  Empire  MTg  Co.   v. 
Stoart,  46  Mich.  482.    Even  though 
the  contract  be  oaade  after  the  expi- 
ration of   the  defendant's  charter. 
Brady  v.  Insurance  Co.,  2  Pennewell, 
^7.   A  corporation  by  appearing  in 
a  gait  admits  its  corporate  existence. 
Hinonri  River,    etc.,  R.  R   Co.  v. 
Shirley,  20  Kans.  660.     A  corpora- 
tioo  is  estopped  from  setting  up,  in 
defence  to  an  action,  the  falsity  of 
its  oertificate  of  organization  or  the 
^  that  no  certificate  had  been  filed. 
I^leyp.  Cheshire  Glass  Co.,  15  Gray, 
4M;  Merrick  v.    Reynolds  Engine, 
6tc,Co.,  101  Mass.  381;  Humphrey 


V.  Patrons'  Mercantile  Ass'n,  50 
Iowa,  607;  see  Hawes  v.  Anglo-Saxon 
Petroleum  Co.,  101  Mass.  385;  Kelly 
0.  Xewburyport  Horse  R.  K,  141 
Mass.  406.  When  a  corporation  ac- 
cepts a  charter  from  Tennessee,  and 
acts  as  a  Tennessee  corporation,  it 
will  be  estopped,  in  a  suit  against  it 
on  its  obligations,  from  ousting  the 
jurisdiction  of  a  Federal  court  by 
denying  its  Tennessee  citizenship. 
Blackburn  v.  Selma  M.  and  M.  R.  R. 
Co.,  2  Flippin,  625.  But  see  Heinig 
V.  Adams,  etc.,  MTgCo.,  81  Ky.300, 
overruled  in  Walton  v.  Riley,  85  Ey. 
413. 

3  Frost  0.  Frostburg  Coal  Co.,  24 
How.  278;  Commercial  B'k  r.  Pfeif- 
fer,  108  X.  Y.  242;  Booske  v.  Gulf 
Ice  Co.,  24  Fla.  551;  French  v.  Dono- 
hue,  20  Minn.  Ill;  Johnston  Har- 
vester Co.  V.  Clark,  30  Minn.  308; 
Fi-anz  V.  Teutonia  Building  Ass'n, 
24  Md.  259;  Keene  v.  Van  Reuth,  4^ 
Md.  184;  Ramsey  v.  Peoria  Marine 
Ins.  Co.,  55  111.  311;  Stoutmore  o. 
Clark,   70  Mo.   471;    Studebaker  v. 
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Supreme  Court  of  the  United  States :  *  "  One  who  deals  with  a 
corporation  as  existing  in  fact,  is  estopped  to  deny  as  against 
the  corporation  that  it  has  been  legally  organized."  Or  as  J  udge 
Cooley  expressed  the  same  principle  more  at  length,  in  Swart- 
wout  V.  Michigan  Air  line  Railroad  Co. : '  "  Where  there  is 
thus  a  corporation  de  facto  with  no  want  of  legislative  power 
to  its  due  and  legal  existence ;  where  it  is  proceeding  in  the 
performance  of  corporate  functions,  and  the  public  are  deal- 
ing with  it  on  the  supposition  that  it  is  what  it  professes  to  be, 
and  the  questions  suggested  are  only  whether  there  has  been 
exact  regularity  and  strict  compliance  with  the  provisions  of 
the  law  relating  to  incorporation ;  it  is  plainly  a  dictate  of 
justice  and  of  public  policy,  that  in  controversies  between  the 
de  facto  corporation  and  those  who  have  entered  into  contract 
relations  with  it,  as  corporators  or  otherwise,  such  questions 
should  not  be  suffered  to  be  raised." ' 


Montgomery,  74  Mo.  101;  Kyan  d. 
YaUandingham,  7  Ind.  416;  Beatty 
V,  Bai*tholomew  County  Agricaltural 
Soc,  76  Ind.  91;  Jones  v.  Kokomo 
B'ld'g  Ass'n,  77  Ind.  340;  Smelser  o. 
Wayne  Turnpike  Co.,  82  Ind.  417; 
Jones  V.  Cincinnati  Type  Foundry 
Co.,  14  Ind.  89;  Butchers  and  Dro- 
vers* Bank  v.  McDonald,  130  Mass. 
264;  Spahr  v.  Farmers'  Bank,  94  Pa. 
St.  429;  Jones  v.  Bank  of  Tennessee, 
8  B.  Mon.  (Ky.)  122;  CabUl  o.  Citi- 
zens' Mut  B'ld'g  Ass'n,  61  Ala.  232; 
Imboden  v.  Etowah,  etc.,  M'f  g  Co., 
70  Ga.  86;  Christian,  etc..  Grocery 
Go.  V.  Fruitdale  Lumber  Co.,  121 
Ala.  340;  Petty  v.  Brunswick  By. 
Co.,  109  Ga.  666;  Equitable  B.  &  L. 
Ass'n  V.  Bidwell,  60  Neb.  169;  Wash- 
ington Ins.  Ass'n  r.  Stanley,  38  Or. 
319.  Compare  Brown  v.  Mortgage 
Co.,  110  111.  235;  Hudson  v.  Green 
Hill  Seminary,  113  111.  618;  Town  of 
Searcy  v.  Yarnell,  47  Ark.  269.  A 
person  who  has  conveyed  land  to  a 
corporation  is  estopped  from  suing 
to  recover  it  on  the  ground  that  at 
the  time  of  his  conveyance  the  cor- 
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poration  had  not  been  duly  oigan- 
ized,  and  so  was  incapable  of  taking. 
Baker  v.  Neff,  73  Ind.  68;  Jones  v. 
Hale,  32  Or.  465.  These  principles 
are  embodied  in  a  statute  in  Iowa 
Code,  §  1089;  see  Carrothers  v.  New- 
ton Spring  Co.,  61  Iowa,  681. 

1  Close  V,  Glenwood  Cemetery,  107 
U.  S.  466. 

3  24  Mich.  389,  393. 

'See,  also.  City  of  St.  Louis  o. 
Shields,  62  Mo.  247;  Boise  City  Canal 
Co.  V.  Pinkham,  1  Idaho,  790;  Good- 
rich V.  Reynolds,  31  III.  490;  German 
Ins.  Co.  t.  Strahl,  13  Phila.  512;  Mer- 
chants and  Planters'  Line  v.  Waga- 
ner,  71  Ala.  581;  Bates  o.  Wilson, 
etc.,  Co.,  14  Col.  140.  See,  also, 
Marsh  v.  Mathias,  19  Utah,  350. 
This  estoppel  applies  even  when  it 
is  sought  to  allege  that  the  corpora- 
tion was  formed  under  an  unconsti- 
tutional law.  Winget  v.  Building 
Ass'n,  128  111.  67.  Compare  Eaton 
V.  Walker,  76  Mich.  579. 

Conti*acting  with  a  corporation  un- 
der its  amended  charter,  by  the  name 
which  the  amended  charter  author- 
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§  147.  Consequently,  fraud  in  obtaining  the  charter  of  a  cor- 
poration cannot  be  interposed  as  a  defence  by  one  of  its  debt- 
ore.^  Nor  can  a  subscriber  when  sued  on  his  subscription  for 
stock  in  a  ^  facto  corporation  deny  its  legal  incorporation,  or 
allege  that  it  has  done  acts  forfeiting  its  franchises.'^ 

§  148.  Further,  persons  who  have  contracted  with  a  corpora- 
tion as  such,  and  have  thus  acquired  claims  against  i%  are  es- 
topped from  denying  its  corporate  existence  for  the  purpose  of 
holding  its  shareholders  liable  as  partners.^  This  last  proposi- 
tion, however,  does  not  hold  where  the  enabling  act  under 
which  the  corporation  is  formed  expressly  provides,  or  by  the 
general  tenor  of  its  terms  clearly  indicates,  that  the  sharehold- 
ers shall  receive  no  protection  from  their  organization  unless 
the  requirements  of  the  act  are  fully  complied  with.^    Nor  does 


ized  it  to  take,  estops  a  person  from 
denying  the  acceptance  of  the  amend- 
ment. JEppes  V.  Miss.,  Gaiuesyille, 
etc.,  K  R  Co.,  35  Ala.  33.  A  person 
claiming  title  ander  a  deed  which  re- 
cites that  it  is  subject  to  a  mortgage 
to  a  corporation,  is  estopped  from 
questioning  the  legal  organization  of 
lach  corporation.  Hasenritter  v. 
Kirehhoffer,  79  Mo.  239. 

^  Pattison  v.  Albany  Bailding  Ass'n, 
63  6a.  373;  Kishacoquillas,  etc., 
Turnpike  Co.  q.  McConaby,  16  S.  <& 
R.(Penn.)  140;  Kayser  o.  Trustees 
of  Bremen,  16  Mo.  88.  But  only  on 
9«o  iDorranto.  Charles  River  Bridge 
e. Warren  Bridge,  7  Pick.  344;  see  Au- 
roia,  etc.,  R.  R.  Co.  v.  Lawrence- 
burgh,  56  Ind.  80. 

^Chnbb  9.  Upton,  95  U.  S.  665; 
Sloeum  V.  Providence  Steam  &.  Gas 
Pipe  Co.,  10  R.  I.  112;  Freeland  o. 
Pennsylvania  Central  Ins.  Co.,  94 
Pit.  St  504;  compare  Swartwout  o. 
Michigan  Air  Line  Co.,  24  Mich.  389; 
Toledo  and  Ann  Arbor  R.  R.  Co.  v. 
Johnson,  49  Mich.  148;  and  see  in 
detail  with  full  authorities,  §§  537- 
539, 788,  739. 

'Snidera'  Sons  Co.  v.  Troy,  91  Ala. 
224;  Rntherford  V.  Hill,  22  Greg.  218; 


Fay  r.  Noble,  7  Cush.  188;  Trow- 
bridge V.  Scudder,  11  Cush.  83;  First 
Nat.  Bk.  V.  Almy,  117  Mass.  476; 
Humphreys  v.  Mooney,  5  Colorado, 
282;  Merchants  and  Manufacturers' 
Bk.  u.  Stone,  38  Mich.  779;  Second 
Nat.  Bk.  V.  Hall,  35  Ohio  St.  158; 
PianterB\  etc.,  Bank  «.  Padgett,  69 
Ga.  159;  Stout  o.  Zulich,  48  N.  J.  L. 
599.  See  New  York  Iron  Mine  o. 
First  Nat  Bk.  39,  Mich.  644;  Stafford 
Nat.  Bk.  V.  Palmer,  47  Conn.  443; 
Doty  0.  Patterson,  155  Ind.  60;  Saw- 
tell  u.  Hewitt,  50  La.  Ann.  3;  Los  An- 
geles Holiness  Band  o.  Spires,  126  Cal. 
541.    See  §  739. 

*See  Singer  V.  Given,  61  Iowa,  93; 
Marshall  v.  Harris,  55  Iowa,  182;  Eis- 
feld  V.  Ken  worth,  50  Iowa,  389; 
Kaiser  v.  Lawrence  Savings  Bk.,  56 
Iowa,  194;  Garnet  v.  Richardson,  35 
Ark.  145;  Ferris  r.  Thaw,  72  Mo.  446. 
See  Smith  o.  Colorado  Fire  Ins.  Co., 
14  Fed.  Rep.  899.  When  there  is  no 
*^  organization  '^  beyond  filing  arti- 
cles, no  subscriptions,  no  adoption  of 
by-laws,  no  properly  elected  officers, 
the  parties  taking  part  are  individu- 
ally liable.  Walton  v.  Oliver,  49  Kan. 
107.    See  §  739,  notes. 
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§  150.]        THE  LAW  OF  PRIVATE  CORPORATIONS.    [CHAP.  VII. 

it  hold  where  the  authoritv  under  which  the  would-be  share- 
holders  have  attempted  to  form  themselves  into  a  corporation 
is  no  authority  at  all,  so  that  their  organization  never  had  even 
the  appearance  of  validity :  as  if,  for  instance,  a  body  of  men 
in  New  Jersey  should  attempt  to  form  themselves  into  a  corpo- 
ration under  the  laws  of  New  York.*  Such  a  body  would  not 
constitute  a  de  facto  corporation. 

§  149.  The  foregoing  rules,  as  resting  on  principles  of  estoppel, 
are  subject  to  still  further  qualifications.^  The  principle  of  es- 
toppel cannot  be  carried  so  far  as  to  bar  the  plea  that  the  con- 
tract on  which  suit  is  brought  is  illegal :  malum  prohibitum  or 
malum  in  ae ;  for,  from  motives  of  public  policy  the  law  will 
not  lend  itself  to  enforce  such  a  contract.'  Likewise  the  law 
will  not  aid  an  illegal  enterprise  by  enforcing  a  contract  at  the 
suit  of  a  corporation  incorporated  for  an  illegal  purpose.*  If, 
however,  there  is  nothing  illegal  in  the  purposes  for  which  a 
corporation  has  been  formed,  the  illegal  nature  of  the  de  facto 
legislature  that  incorporated  or  purported  to  incorporate  it  will 
not  so  infect  it  with  illegality  as  to  render  it  incapable  of  suing 
in  its  corporate  name.' 

§  150.  As  a  final  and  obvious  limitation  on  these  rules  as 
resting  on  estoppel,  it  must  appear  that  there  is  an  estoppel 
affecting  the  party  who  would  deny  the  corporate  existence. 
As  was  said  in  Doyle  v.  Nizner :  •  "  There  are  certainly  many 


^HUl  0.  Beach,  12  N.  J.  Eq.  31. 
Compare  Methodist  Episcopal 
Church  u.  Pickett,  19  N.  Y.  483,  485; 
Lewis  V.  Tilton,  04  Iowa,  220.  A 
corporation  organized  under  a  void 
law  cannot  enforce  a  mortgage  made 
to  it.  But,  if  not  organized  for  an 
unlawful  purpose,  its  receiver  can 
demand  an  accounting  for  the  debt 
in  a  court  of  equity.  Burton  9. 
Schildbach,  45  Mich.  504. 

'''An  estoppel  cannot  be  relied  on 
in  the  face  of  a  statute.  Thus  where 
the  civil  code  prescribes  that  an  un- 
authorized corporation  cannot  ap- 
pear in  court,  a  defendant  may  plead 
that  the  corporation  cannot  sue. 
Workingmen^s  Bank  v.  Converse,  20 
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La.  Ann.  369;  see  Nat  B'k  e.  Phosniz 
Warehousing  Co.,  6  Hun,  71. 

*See§§297et  seq, 

*  Detroit  Schuetzen  Bund  v.  De- 
troit Agitations  Verein,  44  Mich. 
313.  A  shareholder  is  not  estopped 
by  his  subscription  from  denying  tlie 
lawful  existence  of  a  corporation 
prohibited  by  the  state  constitntion. 
St.  Louis  Colonization  Asa^n  v.  Hen- 
nessy,  11  Mo.  App.  555;  see,  also, 
Chicora  Co.  v.  Crews,  6  S.  C.  243, 
and,  semble  contra^  Importing  and 
Exporting  Co.  v.  Locke,  60  Ala.  332. 

''United  States  9.  Insurance  Cos., 
22  Wall.  99. 

M2  Mich.  332,  336.  See,  also, 
Mansfield,  etc.,  R.  R.  Co.  v.  Drinker, 


PABT  I.]     CONSTRUCTION  OF  CORPOEATE  POWERS.        [§  151. 

cases  in  which  a  recognition  of  corporate  existence  by  dealing 
with  the  corporation  will  estop  from  questioning  it.  But  this 
doctrine  rests  on  the  ground  that  such  action  creates  relations 
and  encourages  conduct  which  there  may  be  difficulty  in  un- 
doing. In  ordinary  cases  such  recognitions  have  been  consid- 
ered as  binding.  But  this  rule  is  one  originating  in  equitable 
principles,  and  cannot  be  applied  universally.  There  would 
be  no  sense  in  applying  it  where  no  new  rights  have  intervened, 
and  where  such  recognition  has  itself  been  brought  about  by 
fraudulent  dealing  carried  on  for  the  very  purpose  of  entrapping 
a  party  into  the  action  on  which  such  recognition  is  rested. 
If  there  was  no  corporation  in  fact,  and  if  there  are  no  /acts 
which  make  it  legally  unjust  to  permit  its  denial,  it  is  difficult 
to  understand  what  room  there  is  for  an  estoppel." 

§  151.  The  application  of  the  general  rule  against  collateral 
attacks  on  corporate  franchises  to  cases  where  there   ^^    ^^ 
is  no  estoppel  affecting  the  person  seeking  to  impugn  the  rule 
them,  may  now  be  considered.     Under  such  circum-  estoppel 
stances  the  rule  applies  whenever  one  or  both  of  the  ®"®*®- 
following  reasons  hold  good.    The  first  reason  lies  in  the  ob- 
vious principle  that  a  person  to  be  entitled  to  maintain  a  legal 
proceeding  questioning  the  rights,  immunities,  or  privileges  of 
others,  must  himself  have  some   title,  or  legal  or  equitable 
interest,  in  the  subject  in  regard  to  which  the  rights,  privileges, 
or  immunities  exist.     Otherwise  he  has  no  standing  in  court.^ 
When  one  man  is  exercising  a  right  of  way  over  another's  land, 
a  third  person  with  no  interest  in  the  land  cannot  maintain  an 
action  to  try  the  validity  of  the  right  of  way,  for  in  plain  Eng- 


30Kich.  124;  Day  r.  Insurance  Co., 
75  Iowa,  6d4.  After  the  charter  has 
expired  a  person  is  not  estopped  from 
pleadiog  nul  tiel  corporation  to  a  suit 
brought  by  the  defunct  corporation. 
The  action  must  be  brought  in  some 
other  manner.  Krutz  v.  Paola  Town 
Co.,  20  fans.  297;  contra  St.  Louis 
Gig  Light  Co.  V.  St.  Louis,  11  Mo. 
App.  55 ;  ard  84  Mo.  202.  West 
Mo.  Land  Co.  v,  Kansas  City  Sub. 
B«lt  K'yCo.,  161  Mo.  595;  Compare 
Brooklyn  Steam  Tranait  Co. ».  Brook- 


lyn, 78  N.  Y.  624;  Newton  MTg  Co. 
r.  White,  42  Ga.  148. 

^  A  junior  mortgagee  cannot  defeat 
the  rights  of  a  senior  mortgagee,  a 
corporation,  by  setting  up  defects  in 
the  latter's  organization.  William- 
son V.  Kokomo  BMd'g  Ass^n,  89  Ind. 
389.  See  §  146  and  note.  A  transfer 
of  land  by  a  de  facto  corporation  is 
valid  against  everyone  except  the 
state.  Crenshaw  v.  UUman,  113  Mo. 
683. 
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§  152.]        THE  LAW  OF  PRIVATE  COBPORATIONS.    [CHAP.  VIl. 


lish  it  is  none  of  his  business.  Likewise,  the  question  whether 
a  body  of  men  acting  as  a  corporation  are  legally  incorporated, 
is  not  the  affair  of  a  person  whose  rights  are  in  no  way  affected. 
That  a  body  of  men  shall  not  without  due  incorporation  act  as 
a  body  corporate  is  undoubtedly  public  policy.  Accordingly, 
any  one  may  bring  the  matter  to  the  attention  of  the  attorney- 
general,  who,  on  receiving  the  information,  may  institate,  on 
behalf  of  the  state,  a  proceeding  in  the  nature  of  a  quo  warranto. 
But  a  private  person  cannot  do  this  in  his  own  name.^ 

A  case  well  illustrating  the  hardship  and  injustice  which 
might  result  could  any  one  at  his  will  impugn  the  legality  of 
corporate  organization,  is  that  of  the  Cincinnati,  Lafayette,  etc., 
Railroad  Co.  v.  Danville  and  Vincennes  Railway  Co.*  The  de- 
fendant corporation,  relying  on  technical  defects  in  the  organ- 
ization of  the  plaintiff,  had  instituted  proceedings  to  acquire, 
by  virtue  of  defendant's  delegated  right  of  eminent  domain, 
the  land  on  which  the  plaintiff's  road  was  built,  and  in  these 
proceedings  had  entirely  ignored  the  plaintiff  and  its  right  of 
way,  acquired  by  purchase  over  this  land,  the  defendant's  hope 
being  thus  to  avoid  making  compensation  to  the  plaintiff  for 
the  plaintiff's  right  of  way.  The  plaintiff  brought  suit  to 
restrain  these  proceedings,  and  the  court  sustained  the  action, 
holding  that,  notwithstanding  the  plaintiff's  defective  organi- 
zation, the  defendant  could  not  appropriate  its  property  without 
making  compensation. 

§  152.  Accordingly,  where  two  railroad  companies  have  each 
authority  to  build  and  run  a  railroad  between  the  same  termini, 
neither  can  take  exceptions  to  any  irregularity  in  the  exercise 
of  the  other's  franchises,  unless  it  can  show  a  particular  injury 
to  itself.*  If,  however,  a  railroad  company  is  chartered  vdth 
the  exclusive  right  to  build  a  railroad  between  two  given  points. 


1  Louisiana  Savings  Bank,  Matter 
of,  35  La.  Ann.  196  ;  North  v.  State, 
107  Ind.  356.     See  §  460. 

'75  111.  118.  Compare  Union 
Branch  R.  R.  Co.  v.  East  Tenn., 
etc.,  R.  R.  Co.,  14  Ga.  327. 

«  Erie  R'y  Co.,  u.  Delaware,  L.  & 
W.  R.  R.  Co.,  21  N.  J.  Eq.  288.  See 
West  Jersey  R.  R.  Co.  r.  Cape  May, 
etc.,  R.   R.   Co.,  34  N.  J.  Eq.   164; 
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Market  St.  R'y  Co.  «.  Central  R'y 
Co.,  51  Cal.  583. 

A  chartered  turnpike  company  has 
no  right  of  action  against  a  railroad 
company  subsequently  chartered  to 
run  between  the  same  termini  and 
along  the  same  line  of  travel  for  di- 
verting its  custom.  Washington,  etc., 
T.  Road  V.  Baltimore  <&  O.  R.  R.  Co., 
10  G.  &  J.  (Md.)  392;  White  River 


PABT  I.]      CONSTRlTCTtON  OF  CORPORATE  POWERS.         [§  163. 


it  may  enjoin  another  company,  possessing  no  adequate  and 
oonstitational  authority,  from  building  a  road  between  the  same 
points.^  Likewise,  where  a  street  railway  company  has  the 
right  that  no  other  parallel  railway  shall  be  built  within  three 
blocks,  it  may  enjoin  an  invasion  of  its  rights  without  further 
proof  of  damage  than  that  its  right  is  invaded.^ 

§  153.  The  second  reason  why  a  person,  although  affected  by 
no  estoppel,  may  not  collaterally  question  the  validity  of  cor- 
porate franchises  lies  in  the  great  hardship  to  which  corpora- 
tions  would  be  subject  if  they  could  be  forced  in  any  proceeding, 
in  order  to  enforce  their  rights,  to  prove  the  absolute  legal  reg- 
ularity of  their  organization.  And  thus  it  is,  that  only  in  a 
direct  proceeding  brought  in  proper  form  to  test  the  validity  of 
its  franchises,  or  in  a  proceeding  where  the  corporation  is  itself 
seeking  to  exercise  a  special  franchise,  which  the  other  party 
denies  to  exist,  or  which  the  corporation  is  entitled  to  exercise 
only  by  virtue  of  its  regular  and  complete  organization,  can  the 
corporation  be  compelled  to  prove  anything  more  than  a  de 
facto  organization. 

Mackall  v.  Chesapeake,  etc..  Canal  Co.^  is  an  instructive  case 
in  point.  There  the  property  of  the  canal  company,  by  its 
charter  exempted  from  taxation,  had  been  sold  under  a  tax  sale, 
and  the  purchaser,  to  sustain  the  validity  of  the  sale,  pleaded 
that  the  company  had  forfeited  its  privileges.  But  the  court 
held,  that  the  question  of  the  company's  forfeiture  of  its  right 
to  hold,  free  from  taxation,  property  no  longer  in  use  for  canal 
purposes,  could  be  judicially  determined  only  in  a  direct  pro- 
ceeding by  the  public  authorities,  and  could  not  be  made  an  is- 
sue for  the  first  time  in  the  trial  of  a  question  of  private  right 
between  the  company  and  a  purchaser  under  a  tax  sale.^ 


T.  Co.  V.  Vermont  Ceatral  R.  R.  Co., 
21  Vt  590;  Thorpe  v.  Ratland  &  B. 
B.  R.  Co.,  27  Vt.  140, 152.    See  §  453. 

>  Raritan  &  D.  B.  R.  R  Co.  v.  Del- 
aware, etc.,  Canal  Co.,  18  N.  J.  £q. 
546;  Boston  A  L.  R.  R.  Co.  v.  Salem, 
etc.,  R.  R.  Co.,  2  Gray  (Mass.),  1; 
Pontchartrain  R.  R.  Co.  v.  New  Or- 
leans, etc.,  R.  R.  Co.,  11  La.  Ann.  258. 

'  St  Louis  R.  R.  Co.  v.  Northwest- 
era  St  L.  R*y  Co.,  69  Ho.  65.    Such 


exclusive  franchises  are,  of  course, 
to  be  construed  strictly  against  the 
grantee;  see  Louisville  &  P.  R.  R. 
Co.  u.  Louisville  City  R'y  Co.,  2Duv. 
(Ky.)  175,  and  §453;  and  may  be 
taken  by  eminent  domain.  See 
§470. 

8  94  U.  S.  308. 

^  See,  also,  Toledo  &  Ann  Arbor 
R.  R.  Co.  V.  Johnson,  49  Mich.  148; 
Osborne  v.  People,  103  III.  224;  New 
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§  155.]        THE  LAW   OF  PRIVATE  CORPORATIONS.    [CHAP.  VH. 


§  154.  It  is  evident  that  no  reason  heretofore  stated  for  the 
rale  against  allowing  collateral  attacks  on  corporate  franchises 
applies  where  the  corporation  is  seeking  to  enforce  against  a 
person  affected  by  no  estoppel  some  right  which  the  corpora- 
tion possesses  only  by  virtue  of  its  regular  and  legal  organiza- 
tion ;  for  in  such  cases  the  legal,  not  the  defaciOy  organization 
of  the  corporation  forms  the  basis  of  its  rights,  and  there  is  no 
hardship  in  putting  the  corporation  to  the  proof  of  the  validity 
of  its  franchises,  when  it  is  itself  in  the  same  proceeding  basing 
its  right  directly  on  them. 

Thus,  in  a  Michigan  case,  a  subscription  had  been  made  to 
the  stock  of  a  certain  railroad  company,  and  subsequently  from 
this  company  and  others  a  consolidated  company  was  formed. 
The  consolidated  company  then  brought  suit  to  recover  the 
subscription,  basing  its  action  on  its  succession,  under  the  stat- 
ute authorizing  the  consolidation,  to  the  rights  of  the  former 
companies ;  and  the  court  allowed  the  plea,  that  the  consoli- 
dated company  had  not  complied  with  the  terms  of  the  statute 
under  which  it  had  been  formed.^ 

§155.  Again,  on  the  regular  incorporation  and  continuing 
validity  of  the  franchise  of  a  railroad  company  depends  its 
right  by  the  delegated  power  of  eminent  domain  to  take  prop- 
erty for  its  use.  Accordingly,  if  by  non-fulfillment  of  condi- 
tions in  its  charter,  the  corporation  has  forfeited  its  franchises, 


Jersey  Southern  R.  R.  Co.  «.  Long 
Branch  Comraisstoners,  39  N.  J.  L. 
28  ;  Truckce,  etc.,  Turnpike  Co.  v. 
Campbell,  44  Cal.  80 ;  Freeland  v. 
Pennsylyania  Central  Ins.  Co.,  94  Pa. 
St.  604,  513;  Keene  v.  Van  Reuth,  48 
Md.  184;  Denver  and  Swansea  R^y 
Co.  V.  Denver  City  R*y  Co.,  2  dA. 
673;  Montgomery  V.  Merrill,  IHMioh. 
339,  343  ;  Hackensack  Water  Co. 
r.  De  Kay,  36  N.  J.  Eq.  648;  Asso- 
ciation 0.  Fenner,  13  Phila.  107;  Pix- 
ley  9.  Roanoke  Nav.  Co.,  76  Ya.  320; 
Lagi-ange,  etc.,  R.  R.  Co.  v.  Rainey, 
7  Coldw.  (Tenn.)  420;  and  oompai*e 
Schulenberg  v.  Harriman,  21  Wall. 
44;  Van  Wyck  v.  Knevals,  106  U.  S. 
360. 
A  plea  to  an  action  brought  by  a 

122 


corpoi*ation,  that  it  has  forfeited  its 
charter,  is  demurrable,  unless  a  judi- 
cial declaration  of  the  forfeiture  is 
alleged.  West  v.  Carolina  Life  Ins. 
Co.,  31  Ark.  476;  Logan  v.  Vernon, 
etc.,  R.  R.  Co.,  90  Ind.  662  ;  see 
§  432. 

1  Mansfield,  etc.,  R.  R.  Co.  r. 
Drinker,  30  Mich.  124.  The  subscrib- 
er had  done  no  acts  recognizing  the 
consolidated  company,  and  so  was 
affected  by  no  estoppeL  See,  also. 
New  Orleans  Gas  Light  Co.  v.  Lou- 
isiana Light,  etc.,  Co.,  11  Fed.  Rep. 
277.  Compare  Deaderick  o.  Wilson, 
8  Bax.  (Tenn.)  108,  128;  Maryland 
Tube  Works  v.  West  Snd  Imp.  Ca, 
87  Md.  207. 


PART  I.]     CONSTRtrCTION  OP  CORPORATE  POWERS.  [§  157. 


this  may  be  pleaded  by  any  one  whose  property  the  corporation 
is  seeking  to  condemn.^  And  in  a  proceeding  to  condemn  land 
for  a  railroad,  it  has  been  held  that  an  owner  may  deny,  and 
thus  force  the  corporation  to  prove,  its  due  legal  incorporation.* 

§156.  Likewise  a  person,  affected  by  no  estoppel,  against 
inrhom  a  special  separately  granted  franchise  is  sought  to  be 
exercised,  may,  without  questioning  the  general  validity  of  the 
corporate  organization,  deny  the  right  of  the  company  to  exer- 
cise that  particular  franchise.  Thus,  a  corporation  was  organ- 
ized to  construct  a  bridge  over  a  navigable  stream,  and  by  dis- 
tinct action  on  the  part  of  the  county  supervisors  received  the 
franchise  to  take  tolls  for  twenty  years.  It  was  held  that  a 
person  sned  for  tolls  could  plead  that  its  right  to  demand  them 
bad  expired  by  the  lapse  of  the  twenty  years.' 

§  157.  If  a  corporation  is  defectively  organized  at  the  begin- 
ning, legislative  recognition  of  it  as  a  corporation   Defective 
will  cure  the  defects,*  which  often  may  be  cured  by  S^?^*" 
proper  measures  taken  on  the  part  of  the  corporation.'  mediabie. 


1  Matter  of  Brooklyn,  W.  and  N. 
Railway  Co.,  72  X.  Y.  245;  see  §  166. 

'Powers  V.  Hazleton,  etc.,  R'y  Co., 

SSOhioSt.  429;  Atkinson  v.  Marietta, 

etc.,  R.  R.  Co.,  15  O.  St.  21.     Contra, 

McAuley  t.  Columbus,  Chicago,  etc., 

R'y  Co.,  83  lU.  348;  Peoria  &  P.  W. 

R>  Co.  p.  Peoria  &  F.  R'y  Co.,  105 

HI  110;  Reisner  v.  Strong,  24  Kan. 

410;  Schroeder  v.  Detroit,  etc.,  R'y 

Co.,  44  Mich.  387;  St.  Joseph,  etc., 

R'y  Co.  V.  Shambaugh,  106  Mo.  557. 

Compare   Buncombe  T.  Co.  v.  Mc- 

Gaison,  1  Dev.  A  Bat  (N.  C.)  Law, 

306;  Railroad    Co.  v.    Lumber   Co., 

114  N.  C.  690;  Farham  v.  D.  &  H. 

Caoal  Co.,  61  Pa.  St  265;  National 

Docks  K  R.  Co.  V.  Central  R.  R.  Co., 

32  X.  J.  £q.  755.     A  court  of  equity 

will  enjoin  a  railroad  comi>aDy  iro- 


Co.  V.  East  Tennessee,  etc.,  R.  R. 
Co.,  75  Ala.  276. 

>  Grand  Rapids  Bridge  Co.  v, 
Pi-ange,  35  Mich.  400.  See  Denver 
and  Swancy  R'y  Co.  r.  Denver  City 
R'y  Co.,  2  Col.  673.  Compare  Truo- 
kee,  etc.,  Turnpike  Co.  v.  Campbell, 
44  Cal.  89;  Pixley  v,  Roanoke  Navi- 
gation Co.,  75  Va.  320;  Attorney- 
General  V,  Utica  Ins.  Co.,  2  Johns. 
Ch.  371. 

*  Comanche  County  v.  Lewis,  183 
U.  S.  198;  Kanawha  Coal  Co.  v. 
Kanawha  and  Ohio  Coal  Co.,  7 
Blatchf.  391;  Basshor  v.  Dressel,  34 
Md.  503;  People  v.  Perrin,  66  Cal. 
345;  White  «.  Coventry,  29  Barb.  306; 
Cochran  v.  Arnold,  58  Pa.  St.  399; 
State  V.  Lincoln  Trust  Co.,  144  Mo. 
662.    A  statute  curing  the  defects  in 


properly  and  fraudulently  organized  |  the  organization  of  a  de  facto  corpora- 


from  condemning  land.  Niemeyer 
TJ.  Little  Rock,  etc.,  R'y  Co.,  43  Ark. 
UL    Compare  East  &  West   R.  R. 


tion  is  not  repugnant  to  a  constitu- 
tional provision  prohibiting  the  crea- 
tion of  corporations  by  special  act 


*  See  Aagur  Steel  Axle,  etc.,  Co.  v.  Whittier,  117  Mass.  451. 
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§  159.]        THE  LAW  OF  PRIVATE  CORPORATIONS.    [CHAP.  VIL 


§  158.  It  may  be  mentioned  here  that  even  where  there  is 
no  statute  forbidding  the  formation  of  corporations 
corporate  with  names  similar  to  those  of  corporations  already 
name.  ^  existence,^  a  corporation  will  be  protected  in 

the  exclusive  use  of  its  name ;  ^  especially  when  its  name  desig- 
nates the  nature  of  the  goods  which  it  manufactures.'  A  cor- 
poration has  no  implied  power  to  change  its  name ;  *  though  it 
would  seem  that  a  corporation  may  acquire  a  name  by  usage  or 
reputation,^  and  may  even  have  more  names  than  one.^ 

§  159.  The  misnomer  of  a  corporation  in  contracting  or 

pleading  has  an  effect  similar  to  the  misnomer  of  an 

5SSl?L*    individual.    If,  from  the  body  of  a  written  contract 

misnomer.  '  J 

in  which  a  corporation  is  misnamed,  the  corporation 
intended    can   be   ascertained,  the  misnomer  is  immateriaL' 


Central  Agricaltural  Ass^n  v.  Ala- 
bama Gold  Life  Ins.  Co.,  70  Ala.  120; 
Bee,  Brown  v.  Atlanta  Ry.  Co.,  113 
Ga.  462. 

1  See,  c.  fir.,  New  York  Laws  of 
1875,  chap.  611,  §  4. 

3  In  Tennessee  a  petition  to  chan- 
cery for  incorporation  may  be  op- 
posed if  the  proposed  name  for  the 
corporation  is  similar  to  that  of  an 
existing  corporation;  and  the  couil 
may  require  the  name  to  be  modified. 
Ex  parte  Walker,  1  Tenn.  Ch.  97. 
Compare  Drummond  Tobacco  Co. 
«.  Handle,  114  111.  412;  In  re  First 
Presbyterian  Church,  111  Pa.  St.  156. 

>  Holmes  v.  Holmes  MTg  Co.,  37 
Conn.  278;  compare  Newby  v.  Ore- 
gon Cent.  K.  R.  Co.,  Deady,  609;  see 
§187. 

*  Sykes  «.  People,  132  111.  32;  Cin- 
cinnati C.  Co.  V.  Bate,  96  Ky.  356;  nor 
acquire  a  new  name  by  usage,  lb.  See 
Reg.  V,  Registrar,  etc.,  10  Q.  B.  839. 
But  where  the  name  of  a  corporation 
is  changed  by  the  legislature,  and  by 
its  new  name  it  is  made  the  succes- 
sor of  all  its  rights  and  liabilities,  it 
may  under  the  new  name  sue  on  a 
note  made  to  it  under  the  old  name ; 
although  the  note  is  not  indorsed. 
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Trustees  of  Northwestern  College  v. 
Schwagler,  37  Iowa,  577.  As  to  the 
right  of  a  corporation  to  change  its 
name  under  the  New  York  statute  of 
1870,  see  United  States  Mercantile, 
etc.,  Ass'u,  in  re,  115  N.  T.  176;  un- 
der the  Illinois  statute,  see  Illinois 
Watch  Case  Co.  v.  Pearson,  140  111. 
423.  Under  California  Statute,  see 
Matter  of  La  Soci^t^  Francaise  d* 
Epargnes,  128  Cal.  525. 

^  Smith  V.  Plank  Road  Co.,  30  Ala. 
650;  Dutch  West  India  Co.  v.  Van 
Moses,  1  Stra.  612,  614;  South  School 
District  v.  Blakeslee,  13  Conn.  227. 

^  Minot  V.  Curtis,  7  Mass.  441. 
Knight  V,  Mayor  of  Wells,  1  Ld; 
Raym.  80. 

7  Ryan  v,  Martin,  91  N.  C.  464; 
Asheville  Division  v.  Aston,  92  N.  C. 
578.  See  Hoboken  Building  Associa- 
tion V.  Martin,  13  N.  J.  Eq.  427; 
Boisgerard  v.  New  York  Banking  Co., 
2  Sandf.  Ch.  23;  Mott  v.  Hicks,  1 
Cowen,  513;  Brockway  v.  Allen,  17 
Wend.  40.  When  a  deed  is  made  to 
a  corporation  under  a  name  varying 
from  its  true  one,  the  corporation 
may  sue  in  its  true  name,  averring 
that  the  defendant  made  the  deed  to 
it  under  the  name  mentioned  in  the 


PABT  l]      CONSTKUCTION  OF  COBPOBATB  POWEBS.         [§  161. 


Where  this  cannot  be  done,  parol  evidence  may  be  introduced 
under  proper  averments  in  the  pleadingsJ 

§  160.  The  powers  more  especially  incident  or  usual  with 
certain  important  classes  of  corporations  may  now  be  spoken  of. 

§  161.  To  banking  corporations^  the  powers  to  loan  money 
and  take  security  therefor,^  to  deal  in  exchange,  pur- 
chase, discount^  and  collect^  notes  and  bills,  and  to  \^^g 
receive  deposits  are  incidental.*    An  ordinary  bank  tSms!^ 
has  incidentally  the  power  as  gratuitous  bailee  to  re- 
ceive a  special  deposit  for  safe-keeping ;  and,  as  the  enumera- 
tion of  banking  powers  in  the  National  Banking  Act  is  not  an 
enumeration  of  incidental  powers,  and  places  no  special  restric- 
tion on  national  banks  in  this  respect,  a  national  bank  may 
receive  a  special  deposit,  and  will  be  liable  for  its  loss  occurring 
through  gross  negligence  attributable  to  the  bank.^    It  has 


deed.  Northwestern  Distilling  Co.  v, 
Braot,  09  111.  658. 

^Medway  Cotton  MTg  Co.  t. 
Adams,  10  Mass.  360;  Melledge  v. 
Boston  Iron  Co.,  5  Cusli.  158;  Berks, 
etc,  Turnpike  Co.  v.  Myers,  6  S.  <& 
R.  12;  Milford,  etc.,  Turnpike  Co.  v. 
Brosh,  10  Ohio,  111. 

'The  right  of  banking  is  a  common 
law  right ;  but  In  New  York,  since 
the  restraining  act  of  1804,  it  has  be> 
cornea  franchise  exercisable  only  by 
persons  authorized  by  the  legisla- 
ture. People  V.  Utica  Ins.  Co.,  15 
Johns.  358. 

*A  national  bank  may  loan  on  ne- 
gotiahle  notes  secured  by  collateral. 
Shoemaker  v.  National  Mechanics^ 
Bank,  1  Hughes,  101.  It  may  take  a 
chattel  mortgage  to  secure  a  pre- 
viously contracted  debt.  Spafford 
«.  Krst  Nat  Bank,  37  Iowa,  181.  It 
^^7  receive  stocks  and  bonds  as 
^^Hateral  to  secure  present  as  well 
^  future  indebtedness  ;  and  will  be 
liahle  when  such  collateral  is  stolen 
"trough  its  lack  of  reasonable  care; 
^^QQ  where  the  collateral  remains  in 
*^  custody  after  the  debt  is  dis- 
'^^W.   Third  Nat.  Bk.  t.  Boyd, 


44  Md.  47.  As  to  the  liability  of  a 
bank  on  the  certifications  and  accom- 
modation indorsements  of  its  offi- 
cers, see  §§  242-246.  A  bank  has  im- 
plied power  to  borrow  money.  Don- 
nell  V.  Lewis  C*y  S.  Bk.,  80  Mo.  165. 
Cf.  West.  Nat.  Bk.  v.  Armstrong,  152 
U.  S.  346;  Aldrich  o.  Chemical  Nat.*l 
Bank,  176  U.  S.  618. 

*  Smith  V.  Exchange  Bank,  26 
Ohio  St  141 ;  Atlantic  State  Bank  v. 
Savery,  18  Hun,  36. 

^As  tx>  the  liability  of  banks  in 
making  collections  for  the  misfeas- 
ance of  notaries  and  correspondent 
banks,  see  Exchange  Nat.  Bk.  v. 
Third  Nat.  Bk.,  112  U.  S.  276  ;  Davy 
V.  Jones,  42  N.  J.  L.  28;  Ayrault  v. 
Pacific  Bank,  47  N.  Y.  570;  Bank  of 
New  Hanover  v,  Kenan,  76  N.  C.  340; 
Angell  and  Ames  on  Corp.,  §§  249  et 
aeq.;  Morse  on  Banking,  third  ed., 
ch.  6. 

^  In  regard  to  the  relations  between 
a  bank  and  its  depositors,  see  §§  672, 
673. 

7  National  Bank  v.  Graham,  100  U. 
S.  609;  Wylie  V.Northampton  Bank, 
119  U.  S.  361;  Pattison  v.  Syracuse 
Nat.  Bank,  80  N.  Y.  82,    See  Preston 
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§  161.]      THE  Law  of  pbivate  coepobations.  [chap.  vii. 


further  been  held  within  the  powers  of  a  bank  to  receive  a  de- 
posit under  an  agreement  to  hold  it  as  collateral  security  for 
the  performance  of  a  contract  between  the  depositor  and  a  third 
person.^ 

A  national  bank  may  lawfully  engage  in  the  business  of  ex- 
changing and  dealing  in  government  securities ;  ^  but  not  in  that 
of  dealing  in  stocks,'  or  selling  railroad  bonds  on  commission.^ 
Nor  is  it  within  the  powers  of  a  state  bank  to  subscribe  for  the 
stock  of  a  railroad  corporation.^  Any  bank  may  assign  or 
convey  property  owned  by  it,  and  enter  into  the  common 
covenants  of  warranty.'  And  a  national  bank  in  selling  real 
estate  competently  acquired  by  it  may  take  back  a  purchase- 
money  mortgage.' 


V.  Prather,  137  U.  S.  614,  where 
bankers  were  held  liable,  the  bonds 
on  special  deposit  being  stolen  by 
their  cashier.  But  only  if  the  loss 
occur  through  gross  negligence. 
First  Nat  Bank  v.  Bex,  89  Pa.  St 
308;  Lloyd  v.  West  Branch  Bank,  15 
Pa.  St  172.  In  Bank  v,  Gent,  39  O. 
St  105,  it  was  held  that  a  national 
bank  is  liable  for  the  loss  of  a  spe* 
cial  deposit  **  occurring  through  the 
want  of  that  degree  of  care  which 
good  business  men  would  exercise  in 
keeping  property  of  such  value.*' 
That  the  safe  of  a  national  bank  is 
broken  and  bonds  stolen  by  burglara 
is  not  evidence  of  negligence.  Wylie 
9.  Northampton  Bank,  119  U.  S.  361; 
First  Nat  Bank  o.  Graham,  79  Pa. 
St  106.  But  see  Wylie  v.  First  Nat 
Bank,  47  Vt  546;  Wliitney  o.  Same, 
60  Vt.  388;  S.  C,  55  Vt  164;  First 
Nat  Bank  o.  Ocean  Nat  Bank,  60 
N.  Y.  278;  and  compare  Foster  v. 
Essex  Bank,  17  Mass.  470;  Comp  v. 
Carlisle  Deposit  Bank,  94  Pa.  St  409. 
In  Greeley  v.  Nashua  Savings  Bank, 
63  N.  H.  145,  the  (savings)  bank  was 
held  not  to  be  liable  for  bonds  re- 
ceived by  its  clerk  on  its  behalf, 
there  being  no  further  proof  that 
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the  bonds    or  their  proceeds    had 
come  into  its  possession.     See,  also, 
§337. 

^Bushnell  v.  Chautauqua  County 
Nat  Bank,  74  N.  Y.  290. 

*  Van  Leuven  o.  First  Nat  Bank, 
64  N.  Y.  671;  Yerkes  v,  Nat.  Bank, 
69  N.  Y.  382. 

*  First  Nat  Bk.  v.  Nat  Ex.  Bk.,  92 
U.  S.  122;  California  Bk.  V.  Kennedy, 
167  U.  S.  362. 

«  Weckler  v.  First  Nat  Bank,  42 
Md.  681;  Firat  Nat  Bank  v.  Hoch, 
89  Pa.  St  324. 

^  Nassau  Bank  v,  Jones,  95  N.  Y. 
115;  see  §  130,  note. 

0  Talman  v.  Rochester  City  Bank, 
18  Barb.  123. 

^  New  Orleans  Nat  Bank  v,  Ray- 
mond, 29  La.  Ann.  355.  Unauthor- 
ized conveyances  and  mortgages  to  a 
national  bank  are  valid  for  all  pur- 
poses until  questioned  by  the  United 
States.  National  Bank  v.  Matthews, 
98  U.  S.  621 ;  Mapes  v.  Scott,  94  111. 
379;  Win  ton  v.  Little,  94  Pa.  St  64; 
Oldham  v.  First  Nat.  Bank,  85  N.  C. 
240;  see  §  303. 


PABT  1.]      CONSTKUCTION   OF  COBPOBATE  POWEBS.         [§  162. 


§  162.  In  regard  to  railroad  companies,  the  only  capacities 
requiring  mention  here  *  are  their  powers  to  locate 
and  construct  their  roads,  and  the  power  ordinarily   raiizoad 
granted  to  them  to  take  property   by  compulsory   ^^"^ 
process,  there  being  delegated  to  them  for  this  pur-  f^^^ 
pose  a  limited  special  right  of  eminent  domain. 

When,  within  certain  limits,  the  course  and  manner  of  con- 
strocting  a  railroad  are  entrusted  to  the  railroad  company,  or 
to  raihroad  commissioners,  their  discretion  will  not  be  controlled 
or  revised  by  a  court  so  long  as  they  act  in  good  faith  and 
within  their  powers.'    A  court  of  equity  will  not  interfere  to 
control  the  location  of  a  railroad  where  the  corporation  has 
exercised  within   the  prescribed  termini  of  its  route  its  ac- 
oorded  discretion  ;^  the  court  will  not  interfere,  for  instance,  on 
the  ground  that  another  site  would   better  subserve  public 
interests.^    But  a  railroad  company  is  not  justified  in  sacrificing 
thepablic  interest  to  its  own  advantage,  and  must  regard  the 
interests  of  the  public  in  locating  its  route  and  stations.'    Fail- 
ing in  tins,  it  cannot  be  regarded  as  acting  in  good  faith. 
Accordingly,  on  grounds  of  public  policy,  contracts  to  locate  a 
station  at  a  certain  spot,  coupled  with  an  agreement  to  estab- 
lish no  other  stations  in  the  same  vicinity,  are  void.°     Ordi- 


^  As  to  the  power  of  railroad  cora- 
panips  to  enter  into  traffic  arrange- 
ments, or  give  special  facilities  to 
eerUio  cQstooiers,  see  §§.308,  309. 
For  their  liability  as  carriers,  see  §§ 

In  the  ordinary  course  of  its  busi- 
^^^  a  railroad  company  may  take 
and  negotiate  a  promissory  note. 
Goodrich  r.  Reynolds,  31  111.  490. 

'M  River  Iron  Works  Co.  r.  Old 
Colony,  etc.,  R.  R.  Co.,  5  Allen 
(Maw.),  221;  Mayor,  etc.,  of  Wor- 
^^ster  e.  Railroad  Commissioners, 
1181CM8.  161,  171;  Nevr  York  H.  A 
^  K.  R.  Co.  r.  Boston  H.  A  E.  R.  R. 
Co.,  36  Conn.  196,  201. 

'Southern  Minnesota  R.  R.  Co.  v. 
SNdard,  6  Minn.  150;  Walker  ». 
^^  River  <ft  L.  E.  R.  K.  Co.,  8  Ohio, 


*  Parker's  Appeal,  64  Pa.  St.  137  ; 
Anspach  v.  Mahanoy,  etc.,  R.  R  Co., 
SPhila.  (Penn.)491. 

^  A  contract  which  caases  the  rail- 
road company  to  disregard  its  duty 
to  the  public,  as  by  unduly  lengthen- 
ing its  line  for  the  private  advantage 
of  its  officers  and  of  various  persons, 
is  illegal.  Woodstock  Iron  \7o.  v. 
Extension  Co.,  129  U.  S.  643. 

«  Texas  &  St  L.  R.  R.  Co.  r>,  Ro- 
bards,  60  Tex.  545;  St.  Louis  J.  &  C. 
R.  R.  Co.  V.  Mathers,  104  111.  257;  S. 
C,  71  111.  592;  St.  Joseph  <fe  D.  R.  R. 
Co.  V.  Ryan,  11  Kan.  602;  Pacific 
R.  R.  Co.  V,  Seely,  45  Mo.  212;  Ful- 
ler V.  Dame,  18  Pick.  (Mass.)  472; 
Bestor  o.  Wathen,  60  111.  138;  Llnder 
V.  Carpenter,  62  111.  309;  Marsh  v. 
Fairbury,  etc.,  R.  R.  Co.,  64  111.  414; 
People  V.  Chicago  <fe  A.  R.  R.  Co.,  130 
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§  162a.]      THE  IJLW  OF  PRIVATE  CORPOKATIONS.    [CHAP.  VU. 

narily,  however,  a  railroad  company  may  use  its  discretion  in 
locating  its  stations,  as  it  may  in  selecting  its  route,  and,  for 
instance,  is  not  bound  to  stop  at  the  junction  of  a  connecting 
road  and  there  interchange  business,  although  it  may  have 
established  joint  depot  accommodations  with  another  company 
elsewhere.* 

§  162a,  After  a  railroad  company  has  once  located  and  built 
its  tcack,  it  has  no  power  to  change  the  location  materially,' 
unless  a  statute  give  it  special  authority.^  It  can  never  be  pre- 
sumed that  a  legislature  will  pass  a  law  to  the  detriment  of  the 
public ;  but  it  does  not  follow  that  from  oversight  or  ignorance 
of  all  the  circumstances  a  law  may  not  have  been  passed  which 
might  be  improved  by  amendment.  Consequently  a  contract 
by  a  railroad  company,  conditioned  on  its  receiving  power 
from  the  legislature  to  change  the  location  of  its  road,  is  not  in- 
valid as  against  public  policy.^ 

When  a  railroad  company  has  located  its  road  and  obtained 
title  to  the  land,  either  the  fee  or  the  requisite  easement,  the 
mode  of  occupation  and  degree  of  exclusiveness  necessary  and 
proper  for  the  convenient  use  of  its  functions  are  within  its  dis- 


111.  175;  Mobile  <&  O.  R  R.  Co.  v.  Peo- 
ple, 132  111.  559;  Florida  Central,  etc., 
R.  R.  Co.  V.  State,  31  Fla.  482 ;  Hol- 
laday  tj.  Patteraon,  5  Oreg.  177;  com- 
I>are  Harris  v.  Roberts,  12  Neb.  631; 
Wooters  v.  International  ^  6.  N.  R. 
R.  Co.,  54  Tex.  294;  Cleveland  C.  C. 
<fc  I.  Ry.  Co.  V.  Coburn,  91  Ind.  557; 
Workman  v.  Campbell,  46  Mo.  305; 
Beriypaan  v,  Cincinnati  Southern  R. 
R.  Co.,  14  Bush  (Ky.),  755.  But  see 
Cedar  Rapids,  etc.,  Ry.  Co.  v.  Spof- 
ford,  41  Iowa,  292;  First  Nat.  Bank 
«.  Hendrie,  49  Iowa,  402. 

1  Atchison  T.  &  S.  F.  R.  R.  Co. 
«.  Denver  «&  N.  O.  R  R.  Co.,  110  U. 
S.  667.  See,  also,  Martindale  v.  Kan- 
sas City,  St.  Jo.  &  C.  B.  R.  R.  Co., 
60  Mo.  608;  Kinealy  v.  St.  Louis  K. 
C.  &  N.  Ry.  Co.,  69  Mo.  658. 

3  Little  Miami  R.  R.  Co.  v.  Naylor, 
2  O.  St  235  ;  Wirth  v.  Philadelphia 
City  Pa«8*r  Ry.  Co.,  2  Weekly  Notes 
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of  Cases  (Penn.),  650  ;  Brigham  v. 
Agricultui-al  Branch  K  R.  Co.,  1 
Allen  (Mass),  316  ;  State  v.  New 
Haven  &  N.  Co.,  45  Conn.  331  ;  Hart- 
ford Ry.  Co.  V.  Wagner,  73  Conn.  506 ; 
No.  Pac.  Ry.  Co.  tj.  Doberty,  100 
Wis.  39.  But  compare  Mahaska 
County  R.  R.  Co.  v.  Des  Moines  Val- 
ley R.  R.  Co.,  28  Iowa,  437  ;  Gear  v, 
Dubuque  A  S.  C.  R.  R.  Co.,  20  Iowa, 
523  ;  Hestonville,  etc.,  R.  R.  Co.  v. 
Philadelphia,  89  Pa.  St.  210. 

«  Erie  R.  R.  Co.  tj.  Stewai*d,  170 
N.  Y.  172 ;  see  Toledo  &  U.  Ry.  Co.  v. 
Daniels,  16  O.  St.  390  ;  Atkinson  «. 
Marietta  &  C.  R.  R.  Co.,  15  O.  St  21; 
Matter  of  New  York,  L.  &  W.  By. 
Co.,  88  N.  Y.  279. 

*  Supervisors  v.  Wisconsin  Central 
R.  R.  Co.,  121  Mass.  460  ;  New  Haven 
and  Northampton  Co.  v.  Heyden,  107 
Mass.  525  ;  see  §  305,  last  note. 


PABT  L]     CONSTBUCTION   OF  CORPOBATB  POWERS.         [§  163. 


cretion.^  Nevertheless,  when  it  takes  but  an  easement,  sufficient 
interest  remains  in  the  owner  of  the  fee  to  prevent  the  railroad 
company  from  extending  its  use  beyond  the  reasonable  terms  of 
its  easement,  since  that,  would  be  an  encroachment  on  his  re- 
siduary rights.^ 

An  unrestricted  grant  to  a  railroad  company  of  power  to  con- 
struct a  road  between  two  points,  carries  with  it  the  right 
to  cross  navigable  waters,  if  they  intervene  in  a  course  or  route 
which  is  otherwise  proper,  and  the  road  can  be  constructed 
over  them  without  destro3'ing  the  public  easement  or  seriously 
impairing  it.^ 

§  163.  The  legislature  cannot  authorize  the  taking  of  private 
property  for  private  use,  even  on  just  compensation.*  More- 
over, the  determination  by  the  legislature  that  a  purpose  for 
which  it  directs  private  property  to  be  taken  is  a  public  pur- 
pose is  not  conclusive,  but  open  for  determination  by  the  courts ; 
although  if  the  use  be  public,  legislative  decision  is  conclusive 
as  to  the  public  exigency  requiring  the  property  to  be  taken.' 


1  Brainard  v.  Clapp,  10  Gush. 
(Mass.)  6  ;  Hagen  v.  Boston  &  M.  R. 
R.  Co.,  2  Gray  (Mass.),  577,  580  ;  see 
Prather  v.  Western  Un.  Tel.  Co.,  89 
lod.  501.  Compare  Hudson  River 
TcL  Co.  V.  Watervliet  Turapike,  etc., 
Co.,  m  N.  Y.  303.  Although  a  rail- 
nMd  comiMUiy  takes  but  an  ease- 
meot,  it  may  maintain  ejectment. 
Rutland  R.  R.  Co.  v.  Chaffee,  71  Vt. 
94.   See  §105. 

*  See  Proprietors  of  Locks  and  Ca- 
nals V.  Nashua  <fe  L.  R.  R  Co.,  104 
Mass.  1 ;  Aldrich  v.  Drury,  8  R.  I. 
%4  ;  Blake  v.  Rich,  34  N.  H.  282  ; 
Chapin  r.  SulliYan  R.  R.  Co.,  39  N. 
H.  664  ;  Jessup  v.  Loucks,  55  Pa.  St. 
350. 

'  Miller  v.  Prairie  du  Chien,  etc., 
Ry.  Co.,  34  Wis.  533  ;  Fall  River  Iron 
Works  Co.  V.  Old  Colony,  etc.,  R.  R. 
<'0.,  5  Allen  (Mass.)  221  ;  Hamilton  v. 
Vicksburg  S.  &  P.  R.  R.  Co.,  34  La. 
Ann.  970.  See  §  163a  for  the  taking 
^  ft  railroad  company  of  land  al- 
9 


ready  devoted  to  a  public  use,  as  a 
street  or  another  railroad. 

*  Matter  of  Eureka  Basin,  etc.,  Co., 
96  N.  Y.  42  ;  Loi-enz  v.  Jacob,  63  Cal. 
73  ;  Scudder  v.  Trenton  Delaware 
Falls  Co.,  Saxton  (N.  J.),  695  ;  Con- 
tra Costa  Coal  Mines  R.  R.  Co.  v. 
Moss,  23  Cal.  323;  Consolidated 
Channel  Co.  o.  Central  Pacific  R  R. 
Co.,  51  Cal.  269  ;  Sadler  v.  Langham, 
34  Ala.  311  ;  County  Court  v,  Gris- 
wold,  58  Mo.  175  ;  Palairet^s  Appeal, 
67  Pa.  St.  479.  See  Bass  v.  Roanoke 
Nav.  Co.,  Ill  N.  C.  439  ;  Contra  Har- 
vey ».  Thomas,  10 Watts.,  (Pa.),  63. 
The  taking  by  a  state  of  private 
property,  without  the  owner^s  con- 
sent, for  a  private  use  is  not  due 
process  of  law,  and  is  repugnant  to 
Amendment  XIV.  of  the  Fedei-al 
Constitution.  Missouri,  Pac.  Ry. 
Co.  V.  Nebraska,  164  U.  S.  403. 

*  Niagara  Falls,  etc.,  R.  R.  Co.,  in 
re,  108  N.  Y.  375 ;  Talbot  v.  Hudson, 
16  Gray  (Mass.),  417  ;  Chicago,  R.  I. 
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§  163.]         THE  LAW  OF  PBIVATB  COEPOBATIONS.  [CHAP.  VH. 

The  following  uses  have  been  held  public  purposes  for  which 
the  legislature  may  delegate  to  a  private  corporation  the  power 
to  take  private  property  :  to  supply  a  village  with  wholesome 
water ;  ^  build  a  bridge  which  by  the  same  statute  is  declared  a 
public  highway  ;^  develop  the  mineral  resources  of  the  state;' 
irrigate  large  tracts  of  arid  land ;  *  build  (public)  telegraph 
lines  ;^  build  and  operate  a  railroad  as  a  common  carrier.^  No 
matter  how  apparently  necessary  to  a  corporation  the  right  of 
eminent  domain  may  be  to  enable  it  to  f  uliill  its  corporate  pur- 
poses, the  possession  of  this  right  can  never  be  implied  or  pre- 
sumed ;  and  express  authority  for  its  exercise  must  always  be 
shown.^    The  right  of  eminent  domain  of  a  railroad  c^)mpany, 


A  p.  R.  R.  Co.  V.  TowD  of  Lake,  71 
111.  833  ;  Sadler  v.  Langham,  84  Ala. 
311  ;  County  Court  «.  Oris  wold,  68 
Mo.  176  ;  Concord  R.  R.  «.  Greely,  17 
N.  H.  47  ;  Baltimore  <&  O.  R.  R.  Co. 
V.  Pittsburg,  W.  A  K.  R.  R.  Co.,  17 
W.  Va.  812.    . 

See  Boston  Water  Power  Co.  t?. 
Boston  &  W.  R.  R  Co.,  23  Pick. 
(Mass.)  360  ;  Riche  v.  Bar  Harbor 
Water  Co.,  76  Me.  91  ;  Tidewater 
Co.  V.  Coster,  18  N.  J.  Eq.  618  ; 
National  Docks  R.  R.  Co.  v.  Central 
R.  R.,  Co.,  32  N.  J.  Eq.  765.  Cf. 
N.  Y.,  N.  H.  &  H.  R.  Co.  v.  Long,  69 
Conn.  424. 

But  see  Prather  v,  Jefferson  ville 
M.  <&  L  R.  R.  Co.,  62  Ind.  16  ;  Mims  v, 
Macon  &  W.  R.  R.  Co.,  3  Ga.  333, 
388. 

^  Riche  V.  Bar  Harbor  Water  Co., 
75  Me.  91. 

2  Arnold  r.  Covington  Bridge  Co., 
IDuv.  (Ky.)372. 

*Hand  Gold  M'g  Co.  v,  Parker, 
59  Ga.  419  (perhaps  extreme). 

« Irrigation  Dist.  o.  Bradley,  164 
U.  S.  112. 

*  New  Orleans,  etc.,  R.  R.  Co.  v. 
Southern,  etc.,  Tel.  Co.,  53<Ala.  211. 

0  National  Docks  R.  R.  Co.  v.  Cen- 
tral R.  R.  Co.,  32  N.  J.  Eq.  755; 
Bloodgood  V,  Mohawk  <fe  H.  R.  R. 
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Co.,  18  Wend.  (N.  Y.)  9;  Beckman 
V.  Saratoga,  etc.,  R.  R.  Co.,  3  Paige 
(N.  Y.),  46;  Buffalo  &  N.  Y.  C.  R. 
R.  Co.  V.  Brainard,  9  N.  Y.  100;  Ald- 
ridge  v.  Tuscumbia  R.  R.  Co.,  2  Stew. 
&  Port.  (Ala.)  199;  Davis r.  Tuscum- 
bia R.  R.  Co.,  4  Stew.  &  Port.  (Ala.) 
421;  Sadler  v.  Langham,  34  Ala.  311; 
O^Hara  v.  Lexington  &  O.  R.  R.  Co., 
1  Dana  (Ky.)  232;  Concord  R.  R.  Co. 
».  Greely,  17  N.  H.  47;  San  Francisco, 
etc.,  R.  R.  Co.  V.  Caldwell,  31  CaL 
367;  Raleigh  &  G.  R.  R.  Co.  r.  Da- 
vis, 2  Dev.  &  Bat.  L.  (N.  C.)  461; 
Walther  v,  Warner,  25  Mo.  277;  Swan 
0.  Williams,  2  Mich.  427.  Compare 
Niagara  Falls,  etc.,  R.  R.  Co.,  in  re, 
108  N.  Y.  375.  The  power  of  emi- 
nent domain,  together  with  large 
discretion  as  to  i-oute,  may  be  given 
railroad  corporations  by  a  general 
enabling  act.  Buffalo  A  N.  Y.  C.  R. 
R.  Co.  V.  Brainard,  9  N.  Y.  100;  Weir 
V,  St.  Paul,  etc.,  R.  R  Co.,  18  Minn. 
156;  National  Docks  R.  R.  Co.  v. 
Central  R.  R.  Co.,  32  N.  J.  Eq.  756. 
See  Chicago  B.  <&  Q.  R.  R.  Co.  v. 
Chamberlain,  84  111.  333;  Boston 
Water  Power  Co.  «.  Boston  &  W.  R. 
R.  Co.,  23  Pick.  (Mass.)  360. 

^  Thacher  v.  Dartmouth  Bridge 
Co.,  18  Pick.  601;  Phillips  t.  Dun- 
kirk, etc.,  R.  R.  Co.,  78  Pa.  St  177. 
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moreover,  extends  only  to  property  reasonably  necessary  to  en- 
able it  to  fulfill  the  purposes  of  its  incorporation.^ 

When  the  legislature  has  not  declared  that  the  property  sought 
to  be  condemned  is  necessary  for  the  company,  such  necessity, 
if  contested  is  a  question  for  the  court ;  for  the  determination 
of  the  company  in  this  matter  is  not  conclusive  ;^  and  the  scope 
of  the  right  is  always  to  be  construed  strictly  against  the  cor- 
poration, so  as  carefully  to  protect  the  property  of  individuals 
from  its  exercise  except  for  a  public  use.^  Nevertheless,  stat- 
utes conferring  the  rights  of  eminent  domain  are  not  to  be  con- 
strued so  literally  as  to  frustrate  the  evident  intent  of  the  leg- 
islature.^ 


See  Allen  v.  Jones,  47  Ind.  438;  Rens- 
selaer, etc.,  R.  R.  Co.  V.  DaviB,  43  N. 
T.  137.  And  the  right  always  re- 
maine  conditioned  on  the  legality  of 
the  corporate  organization.  See 
§155. 

^  Tracy  r.  Elizabeth  town,  etc.,  R. 
n.  Co.,  80  Ky.  259;  Chicago  and 
Western  Indiana  R.  R  Co.  v.  Dun- 
bar, 100  in.  110.  Railroad  compan- 
ies caaoot  thus  acquire  lands  for 
specalative  purposes.  Rensselaer, 
etc.,  R  R.  Co.  r.  Davis,  43  X.  Y.  137. 
See  N.  T.  and  Canada  R  R.  Co.  v. 
(iannison,  1  Hun,  496.  But  they 
may  take  more  tlian  is  necessary  for 
tiieir  present  needs,  provided  it  be 
no  more  than  reasonably  anticipated 
fatare  business  will  require.  Lodge 
r.  Pbila.,  Wilro.  and  Bait.  R.  R.  Co., 
8  Phila.  345.  Compare  Proprietors 
of  Locks  and  Canals  v.  Nashua  and 
Lowell  R.  R.  Co.,  104  Mass.  1. 

'Blatter  of  New  York  Central  R. 
R.  Co.,  66  N.  Y.  407;  S.  C,  77  N.  Y. 
^;  Rensselaer  and  S.  R.  Co.  v, 
Davis,  43  N.  Y.  137;  Tracy  v.  Eliza- 
bethtown,  etc.,  R.  R.  Co.,  80  Ky. 
259.  St  Mary's  Gas  Co.  v.  Elk,  191 
Pa.  St  458;  See  In  re  Rhode  Isl.  Sub. 
Ky.  Co.,  22  R.  I.  467. 

•ErieR.  R.  Co.  v.  Steward,  170  N. 
t.  172.    Alexandria  and  F.  Ry.  Co. 


V.  Alexandria  and  W.  R.  R.  Co.,  75 
Va.  780;  Doughty  v.  Somerville,  etc., 
R.  R.  Co.,  21  N.  J.  L.  442;  Moorhead 
V.  Little  Miami  R.  R.  Co.,  19  Ohio, 
840;  Merritt  c.  Poi*tchester,  71  N.  Y. 
300;  Pueblo,  etc.,  R.  R.  Co.  c.  Rudd, 
5  Cal.  270;  Spofford  v.  Buckspoit, 
etc.,  R.  R.  Co.  66  Me.  26;  East  and 
West  R.  R.  Co.  o.  East  Tennessee, 
etc.,  R.  R.  Co.,  75  Ala.  275;  Alabama 
Gt.  Southern  R.  R.  v.  Gilbert,  71  Ga. 
591.     See  §  122. 

*  In  re  New  York  and  Harlem  R. 
R.  Co.  V.  Kip,  46  N.  Y.  546.  When 
for  some  reason  a  railroad  company 
has  no  authority  to  condemn  a  cer- 
tain right  of  way,  it  may  cause  an- 
other company  to  be  formed  of  its 
own  sharehold^ra,  and  to  be  so  or- 
ganized as  to  have  the  requisite 
power;  and  after  the  subsidiary  com- 
pany has  condemned  the  right  of 
way,  it  may  lease  the  same  to  the 
other  company.  Lower  v.  C.  B.  and 
Q.  R.  Co.,  69  Iowa,  563.  But  one 
railroad  company  cannot  condemn 
land  for  another.  Swinney  v.  Ft 
Wayne,  etc.,  R.  R.  Co.,  59  Ind.  205. 
It  is  no  bar  to  the  exercise  of  the 
power  of  eminent  domain  that  a 
railroad  company  has  the  same  stock- 
holders as  a  private  business  cor- 
poi-atiou,  and  is  alleged  to  be  subsid- 
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In  accordance  with  these  principles  it  is  held  that  a  railroad 
company  may  condemn  land  for  proper  places  to  keep  cars  and 
locomotives  when  not  in  use,  and  for  places  to  store  merchan- 
dise between  the  time  of  its  receipt  and  dispatch,  and  after  its 
arrival  till  called  for ;  *  and  generally  for  proper  terminal  facili- 
ties,^ for  necessary  depots  and  workshops.^ 

§  163a.  An  individual,  by  devoting  property  to  a  public  use, 
acquires  no  higher  rights  in  that  proj^erty  than  he  had  before. 
On  the  contrary,  his  rights  as  private  owner  become  more  pal- 
pably subservient  to  the  rights  of  the  public  and  to  the  police 
power  of  the  state.*  Accordingly,  as  far  as  concerns  the  rights 
of  the  owners  of  property  devoted  to  a  public  use,  there  is  no 
reason  why  the  legislature  should  not  authorize  it  to  be  taken 
by  compulsory  proems,  and  as  for  the  rights  of  the  people,  the 
compulsory  proceedings  are  authorized  by  themselves  acting 
through  their  plenary  political  agent,  the  legislature.*  Conse- 
quently, the  legislature  can  authorize  property  already  devoted 
to  a  public  use  to  be  taken  for  another  public  use  by  compul- 
sory proceedings;*  it  can,  for  instance,  authorize  one  railroad 


iary  to  it.  That  cannot  be  inquired 
into  upon  an  application  to  coDdemn 
land,  and  tlie  railroad  company  may 
be  compelled  to  perform  the  duties 
imposed  upon  it.  Kansas  A  Texas 
Coal  R'y  v.  Northwestern  Coal  & 
Mining  Co.,  161  Mo.  288. 

1  In  re  New  York  and*H.  R.  R.  R. 
Co.  r.  Kip,  46  N.  Y.  546. 

»  New  York  Central  and  H.  R.  R. 
R.  Co.  r.  Metropolitan  Gas  Light  Co., 
63  N.  Y.  326;  Matter  of  New  York 
Central  and  H.  R.  R.  R.  Co.,  77  N. 
Y.  248. 

8  Nashville  and  C.  R.  R.  Co.  d. 
Corvardin,  11  Humph.  (Tenn.)  348; 
Gilsy  V.  Cincinnati  U.  &  S.  R.  R.  Co., 
4  O.  St.  308;  Hamilton  v.  Annapolis 
and  E.  R.  R.  Co.,  1  Md.  560;  Han- 
nibal and  St.  Jo.  R.  R.  Co.  o.  Muder, 
49  Mo.  165;  Chicago,  B.  &  Q.  R.  R. 
Co.  U.Wilson,  17  111.  123;  Southern 
Pacific  R.  R.  Co.  t.  Raymond,  53 
Cal.  223. 

*  See  §  475,  post, 
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^  See  Lake  Shore  and  M.  S.  Ry. 
Co.  V.  Chicago  and  W.  I.  R.  R.  Co., 
97  111.  506;  Northwestern  T.  E.  Co. 
V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  76 
Minn.  334. 

^  Boston  Water  Power  Co.  v,  Bos- 
ton and  N.  R.  R.  Co.,  23  Pick.  (Mass.) 
360;  Chicago,  R.  I.  and  P.  R.  R.  Co. 
V.  Town  of  Lake,  71  111.  333;  Ala- 
bama and  F.  R.  R.  Co.  o.  Kenaey, 
39  Ala.  307;  Lafayette  Plank  Road 
Co.  V.  New  Albany,  etc.,  R.  R.  Co., 
13  Ind.  90;  New  York  H.  and  N.  R. 
R.  Co.  V.  Boston  H.  and  E.  R.  R. 
Co.,  36  Conn.  196;  Northern  R.  R.  p. 
Concord  and  C.  R.  R.,  27  N.  H.  183; 
White  River  T.  Co.  v.  Vermont  Cen- 
tral R.  R.  Co.,  21  Vt.  590;  Thorpe 
V.  Rutland  and  B.  R.  R.  Co.,  27  Vt 
140;  Wood  r.  Macon,  etc.,  R,  R.  Co., 
68  Ga.  539;  Matter  of  Prospect  Park 
and  C.  I.  R.  R.  Co.,  67  N.  Y.  371. 
See  Iron  R.  R.  Co.  t?.  Iron  ton,  19  O. 
St.  299;  Commonwealth  v.  Essex  Co., 
13  Gray  (Mass.),  239,  247.     Compare 
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company  to  take  the  property  of  another,  although  the  same  be 
ased  by  the  latter  for  railroad  purposes.*    But  the  power  to 
take  property  actually  devoted  to  a  public  use  is  not  implied 
by  a  simple  grant  to  a  railroad  company  of  the  power  of  emi- 
nent domain.^    Power  to  take  such  property  arises  only  by  a 
grant  in  express  terms  or  by  such  necessary  implication  as 
exists  where  the  powers  expressly  granted  cannot  otherwise  be 
exercised;  an  implication  which  must  have  been  unavoidable 
and  necessary  ah  otngine  and  not  made  so  by  any  act  of  the 
oorporation.'    All  grants  of  eminent  domain  are  to  be  con- 
strued strictly  against  the  grantee,  especially  when  it  is  at- 
tempted to  construe  the  grant  so  as  to  interfere  with  the  exer- 
cise of  a  previous  grant  of  the  same  kind.^ 


Lake  Shore  and  M.  S.  Ry.  Co.  v.  Chi- 
cago and  N.  I.  R.  R.  Co.,  97  III.  506. 

^  Eastern  R.  R  Co.  v.  Boston  and 
U.  R.  R.  Co.,  Ill  Mass.  125;  Lake 
Shore  and  M.  S.  Ry.  Co.  o.  Chicago 
and  W.  I.  R.  R  Co.,  97  HI.  506;  Ore- 
gon, Ry.  Co.  0.  Portland,  9  Ore- 
gon, 231;  Sixth  Avenue  R.  R  Co.  o. 
Kerr,  72  N.  T.  330;  Kinsman  Straet 
R.  R.  Co.  V.  Broiidway  R  R  Co.,  36 
0.  St  239;  and  cases  in  preceding 
note.  So,  too,  a  telegraph  company 
can  condemn  a  portion  of  the  right 
of  way  of  a  railroad  company  not  in 
actual  use.  Mobile  &,  O.  R.  R.  Co.  v. 
Postal  Tel.  C.  Co.,  120  Ala.  21. 

2  Rutland  Can.  R.  R  Co.  v.  Cen- 
tral Vt  Ry.  Co.,  72  Vt.  128;  Contra 
Costa  Coal  Mines  R.  R.  Co.  v.  Moss, 
23  OaL  323;  State  v.  Montclaire  Ry. 
Co.,  35  N.  J.  L.  828. 

'Pennsylvania  R  R  Co.^s  Appeal, 
93  Pa.  St.  150;  Groff's  Appeal,  128 
Pa.  St  621;  Matter  of  Boston  and 
Albany  R  R  Co.,  53  N.  Y.  574;  Matr 
ter  of  City  of  Buffalo,  68  N.  Y.  167; 
Prospect  Park  and  C.  I.  R.  R.  Co.  v. 
Waiiamson,  91  K.  Y.  552;  Oregon 
Ry.  Co.  V.  Portland,  9  Oregon,  231; 
Inhabitants  of  Springfield  v.  Con- 
necticut River  R  R.  Co.,  4  Cnsh. 
(Mass.)  63;  Housatonic  R.  R  Co.  v. 


Lee,  etc.,  R  R  Co.,  118  Mass.  391; 
Boston  and  M.  R.  R.  Co.  v.  Lowell, 
etc.,  R  R  Co.,  124  Mass.  368.  See 
Suburban  Rapid  Ti-ansit  Co.  v.  Mayor, 
etc.,  of  New  York,  128  N.  Y.  510; 
Rutland  Can.  R  R  Co.  v.  Central  Vt 
Ry.  Co.,  72  Vt  128;  Scranton  G.  A 
W.  Co.  «.  Northern  C.  &  L  Co.,  192 
Fa.  St  80.  But  these  strict  rules  do 
not  apply  where  the  property  sought 
to  be  taken,  though  owned  by  a  rail- 
road company,  is  not  used  for  rail- 
road purposes.  Boston  Water  Power 
Co.  o.  Boston  and  N.  R.  R.  Co.,  23 
Pick.  (Mass.)  360;  North  Carolina, 
etc.,  R.  R.  Co.  TO.  Carolina  Central 
Ry.  Co.,  83  N.  C.  489;  Peoria  P.  and 
I.  R  R  Co.  V.  Peoria  and  S.  R.  R. 
Co.,  66  111.  174;  Baltimore  and  O.  R 
R  Co.  0.  Pittsburg  W.  and  K.  R.  R 
Co.,  17  W.  Va.  812.  Compare  Mar- 
ket Co.  V.  Railroad  Co.,  142  Pa.  St 
580.  A  state  cannot  compel  a  rail- 
road company  to  surrender  part  of 
its  property  to  private  persons  to  be 
used  as  grain  elevatora;  this  is  to 
take  private  property  for  a  private 
use,  and  therefore  is  not  due  process 
of  law.  Missouri  Pac.  Ry.  v.  Ne- 
braska, 164  U.  S.  403. 

^  Pennsylvania  R  R.  Co.'s  Appeal, 
93  Pa.  St  150.    See  §§  470-473. 
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It  is  competent  for  a  state  to  compel  a  railroad  company  to 
allow  anotlier  railroad  company  to  connect  with  it,*  or  to  cross 
its  track.^  And  if  a  company  is  chartered  to  build  a  railroad 
between  two  termini  in  a  line  that  will  cross  the  tracks  of  prior 
railroads,  the  right  to  cross  those  tracks  will  arise  by  impli- 
cation." But  no  more  than  the  property  of  other  owners  can 
the  property  of  a  railroad  company  be  taken  or  injured  without 
just  compensation ;  nor  without  just  compensation  can  a  rail- 
road company  be  forced  to  allow  its  tracks  to  be  used  or  even 
crossed  by  another  railroad  company.  And  it  is  not  competent 
for  the  legislature  to  fix  the  compensation/ 

§  164.  As  to  whether  and  in  what  respect  a  single  exercise 
of  the  power  of  eminent  domain  by  a  railroad  corporation  ex- 
hausts its  rights,  there  is  a  conflict  of  authorities.  Undoubtedly 
a  railroad  company  chartered  with  power  to  build  its  road  on 
a  certain  route,  has  no  authority  to  lay  its  road  elsewhere ;  nor 
has  a  company  that  has  actually  selected  its  route  and  built  its 
road,  authority  to  change  its  route  subsequently.^    It  has  also 


^  See  LouisviUe  «!k  N.  R.  R.  Co.  v. 
State,  9  Baxt.  (Tenu. )  521.  Compare 
North  Branch  Passenger  R'y  Co.  v. 
City  Passenger  R'y  Co.,  38  Pa.  St. 
861 ;  Branson  v.  City  of  Philadelphia, 
47  Pa.  St.  329. 

sLake  Shore  A  M.  S.  R'y  Co.  o.  Cin- 
cinnati, S.  A  C.  R'y  Co.,  30  O.  St 
604;  Pittsburgh  <&  C.  R.  R.  Co.  v. 
Southwest  Pennsylvania  R.  R.  Co., 
77  Pa.  St.  173;  Baltimore,  etc.,  T. 
Co.  ».  Union  R'y  Co.,  35  Md.  224; 
Western  Pennsylvania  H.  R.  Co.'s 
Appeal,  99  Pa.  St.  155. 

*  Morris  <&  £.  R.  R.  Co.  v.  Central 
R.  R.  Co.,  31  N.  J.  L.  205;  State  ». 
Bastern  <&  A.  R.  R.  Co.,  36  N.  J.  L. 
181;  Contra  Costa  Coal  Mines  v.  Moss, 
23  Cal.  323. 

*  Pennsylvania  R.  R.  Co.  v.  Balti- 
more &  O.  R.  R.  Co.,  60  Md.  263; 
Southwestern  R.  R.  Co.  r.  Southern, 
etc.,  Tel.  Co.,  46  Ga.  43.  f^ompare 
with  last  case  New  Orleans,  etc.,  R. 
R.  Co.  V.  Southern,  etc.,  Tel.  Co.,  53 
Ala.  211;    Baltimore,  etc.,  T.  Co.  v. 
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Union  R'y  Co.,  35  Md.  224;  Northern 
Central  R'y  Co.  o.  Mayor,  etc.,  uf 
Baltimore,  36  Md.  425;  Metropolitau 
R.  R.  Co.  V.  Highland  St.  R'y  Co., 
118  Mass.  290.  It  is  held  in  Massa- 
chusetts that  a  railroad  company  is 
entitled  to  compensation  for  a  public 
highway  laid  out  across  its  track. 
Old  Colony,  etc.,  R.  R.  Co.  o.  County 
of  Plymouth,  14  Gray,  155.  Contra 
Albany  Northern  R.  R.  Co.  v.  Brown- 
ell,  24  N.  T.  845;  Boston  <fe  A.  R.  R. 
Co.  c.  Greenbush,  52  N.  T.  510. 

<^Erie  R.  R.  Co.  v.  Steward,  170 
N.  Y.  172;  Mason  V.  Brooklyn  City, 
etc.,  R.  R.  Co.,  35  Barb.  373;  Brook- 
lyn Central  R.  R.  Co.  v.  Brooklyn 
City  R.  R.  Co.,  32  Barb.  a58;  Hudson 
and  Del.  Canal  Co.  9.  New  York  and 
£ne  R.  R.  Co.,  9  Paige,  323;  Kenton 
County  Court  v.  Bank  Lick  Turnpike 
Co.,  10  Bush  (Ky.),  529;  Brigham  v. 
Agricultural  Branch  R.  R.  Co.,  1  Al- 
len, 316.  See  Moorhead  v.  little 
Miami  R.  R.  Co.,  17  Ohio,  840.  But 
see  Mississippi  and  Tenn.  R.  K  Co., 
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been  said  that  a  railroad  corporation  by  laying  out  to  its  satis- 
faction its  road  with  the  appendages,  entirely  exhausts  all  the 
|X)wers  conferred  on  it  to  take  land.^  But,  it  is  submitted,  it  is 
the  right  of  the  railroad  company  to  re-locate  its  road  that  is 
wanting,'  and  not  its  right  of  eminent  domain  that  is  exhausted.' 
And  there  is  ample  authority  sustaining  the  rule  that,  notwith- 
standing a  railroad  corporation  has  already  exercised  its  right 
of  eminent  domain,  it  may  make  whatever  further  appropria- 
tions are  necessary  for  its  road  or  stations,  provided  the  mak- 
ing of  any  given  appropriation  is  not  in  itself  an  act  unauthor- 
ized by  the  constitution  of  the  corporation.^ 

§  165.  In  the  exercise  of  its  right  of  eminent  domain  a  cor- 
poration may  take  the  fee  or  whatever  interest  in  the 
land  may  be  nec^sary  to  accomplish  its  purpose.'    If  JM»^**  **' 
it  takes  the  fee,  it  acquires  an  exclusive  right  to  the  ration  as  to 
property.*    And  whatever  interest  it  may  take,  it  iS^niredby 
may  have  rights,  privileges,  or  immunities  in  regard  JoimS! 
thereto  not  ordinarily  possessed  by  individuals.     For 
instance,  real  estate  thus  acquired  by  a  railroad  company,  which 


9.  Devaney,  42  Miss.  5&5 ;  Ex  parte 
South  Carolina  R.  R.  Co.,  2  Rich.  L. 
(S.  C.)  434. 

^  Morris  and  Essex  R.  R  Co.  v.  Cen- 
tral R.  R.  Co.,  31  N.  J.  L.  2a5,  210. 
Compare  Erie  R.  R.  Co.  v.  Steward, 
170  y.  T.  172. 

>  See  f  162a. 

' "  Strictly  speaking  there  is  no 
•nch  thing  as  an  extinction  of  the 
right  of  eminent  domain.*^  New 
York,  Housatonic,  etc.,  R.  R.  Co.  v. 
Boston,  Hartford  and  Erie  R.  R.  Co., 
3d  Conn.  196,  108. 

*  Dietrichs  v.  Lincoln,  etc.,  R.  Co., 
13  Neb.  361;  Central  Branch  U.  P. 
R.  H.  Co.  0.  Atchison  T.  and  S.  F. 
B.  K  Co.,  26  Kans.  669;  Chicago,  B. 
•nd  Q.  R.  R.  Co.  «.  Wilson,  17  111. 
123;  Fisher  v,  Chicago  and  Spring- 
field R.  R  Co.,  104  111.  323;  Miss, 
ftnd  Tenn.  R.  R.  Co.  v.  Devaney,  42 
Mils.  5S5;  Virginia  and  Truckee  R. 
H.  Co.  V.  Lovejoy,  8  Nevada,  100; 


Prather  v.  Jefferson ville,  etc.,  R.  R. 
Co.,  52  Ind.  16;  Toledo  and  Wabash 
R'y  Co.  V,  Daniels,  16  Ohio  St  390; 
Hamilton  v.  Annapolis,  etc.,  R.  R. 
Co.,  1  Md.  553;  Ex  parte  South  Caro- 
lina R.  R.  Co.,  2  Rich.  L.  (S.  C.)  433. 
See  Western  Pennsylvania  R.  R.  Co.'s 
Appeal,  99  Pa.  St.  155. 

•  Sixth  Ave.  R.  R.  Co.  v.  Kerr,  72 
N.  Y.  330.  Long  Isl.  R  R  Co.  v. 
Garvey,  159  N.  Y.  334,  see  also,  Gar- 
vey  V.  L.  I.  R  R^  Co.,  159  N.  Y.  323. 
See  Challiss  v.  Atchison,  etc.,  R.  R. 
Co.,  16  Kan.  117. 

^  See  Isabel  v.  Hannibal  and  St. 
Jo.  R  R  Co.,  60  Mo.  475;  Cauley  v. 
Pittsburgh,  etc.,  R.  R  Co.,  95  Pa.  St. 
398;  Jersey  City  and  Bergen  R.  R 
Co.  V,  Jersey  City  and  Hoboken  R 
R  Co.,  20  N.  J.  Eq.  61;  i-eversed  in 
part,  21  N.  J.  £q.  550;  Camden 
Horse  R  R  Co.  v.  CitizensV  Coach 
Co.,  31  N.  J.  Eq.  525;  Rutland  R  R 
Co.  V.  Chaffee,  71  Vt.  84. 
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is  necessary  for  uses  in  which  the  pablic  is  interested,  cannot 
be  sold  on  execution  apart  from  the  franchises  of  the  corpora- 
tion.^ 

§  166.  The  right  of  eminent  domain  is  not  transferable.' 
After  the  time  has  expired  within  which  a  railroad  corpora- 
tion is  required  to  complete  its  road,  it  cannot  exercise  the 
right  of  eminent  domain ;  ^  nor  can  it  do  so  after  the  expiration 
of  the  time  to  which  the  exercise  of  the  right  is  ex- 
domSS^not  P^cssly  limited.^  In  condemning  land  the  statute 
J™*'^"^  authorizing  the  proceedings  must  be  strictly  com- 
plied with,  and  this  compliance  must  appear  by  the 
record  of  the  proceedings.' 


1  (rooch  V,  McGee,  83  N.  G.  59;  Rut- 
land R.  R.  Go.  V.  Chaffee,  72  Vt  404. 

*  Mahoney  ».  Spring  Valley  Water 
Co.,  52  Gal.  159.  A  lease  for  one 
hundred  years  of  a  railroad  does  not 
vest  in  the  lessee  the  right  of  eminent 
domain  of  the  lessor.  Mayor,  etc.,  of 
Worcester  v,  Norwich,  etc.,  K.  R.  Co., 
109  Mass.  103.  But  the  peraon  whose 
property  has  been  tiiken  cannot  ques- 
tion the  right  of  the  railroad  com- 
pany to  transfer  that.  Crolley  v. 
Minneapolis  &  St.  L.  Ry.  Co.,  30  Minn. 
541.  And  the  fact  tliat  a  railroad 
company  has  leased  its  road  for  the 
full  period  of  its  corporate  life  does 
not  affect  its  right  to  take  land  by 
eminent  domain :  and  that  the  lessee 
is  a  foreign  corporation  is  immate- 
rial. Matter  of  Petition  of  New  York, 
Lackawanna,  etc.,  R  R.  Co.,  99  N.  Y. 
12. 

*  Peavy  v.  Calais  R.  R.  Co.,  30  Me. 
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498;  New  York,  Housatonic,  etc.,  B. 
R.  Co.  V.  Boston,  Hartford  and  £rie 
R.  R.  Co.,  36  Conn.  196;  Atiantic  A 
P.  R.  R.  Co.  V.  St.  Louis,  66  Mo.  228; 
see  §  155.- 

*  Morris  and  Essex  R.  R.  Go.  v. 
Central  R.  R.  Co.,  31  N.  J.  L.  205. 
See  ante,  §  155. 

*  Nichols  V,  Bridgeport,  23  Conn. 
189;  Pueblo,  etc.,  R  R.  Co.  v.  Radd, 
5  Gol.  270 ;  Mobly  v.  Breed,  48  Ga. 
44;  Ellis  v.  Pacific  R.  R.  Co.,  51  Mo. 
200;  Cunningham  v.  Pacific  R.  R. 
Co.,  61  Mo.  3:3;  Kansas  City,  St.  Jo., 
etc.,  R.  R  Co.  V.  Campbell,  62  Mo. 
585;  Hyslop  v.  Finch,  99  111.  171; 
Southern  Pacific  R.  R.  Go.  v,  Wilson, 
49  Cal.  396;  Mitchell  v,  Illinois  <fe  St. 
L.  R.  R.  Co.,  68  111.  286;  Oregoniaa 
Ry.  Co.  V.  Hill,  9  Oregon,  377;  Her- 
cules Iron  Works  v.  Elgin,  etc.,  Ry. 
Co.,  141  111.  491 ;  San  Francisco,  R. 
R.  Go.  V.  Gould,  122  Gal.  601. 
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PART  II. 


ACTS  YTITHIN  THE  CORPORATE  POWERS. 


When  a  eorporation  is  not  liable  for 
loes  ooctining  by  reason  of  its  acts, 

im. 

^/jponte  franchises  not  to  be  ques- 

tioaed  collaterally,  §  168. 
But  for  their  improper  use  the  corpo* 

ration  liable  to  injured  individuals, 

S169. 
CoDtinnation  of  liability  after  a  dele- 
gation of  franchises,  §  170. 
Corporation  always  liable  when  its 

acts  amount  to  a  taking  of  private 

property,  §  171. 
Meanings  of  the  term  **  property," 

§172. 
What  constitutes  a  taking,  §  173. 
When  die  person  injured  is  not  the 

full  owner,  §  174. 
Railroad  tracks  in  streets,  §§  175, 176. 
Distinction   between    private     and 

public  corporations,  §  177. 
Measure  of  compensation,  §  178. 
What  benefits  may  be  set  off,  §  170. 
Acts  of  the  body  corporate ;  when 

binding,  §  180. 
Acta  of  the  body  corporate  ;  when 

held  invalid,  §§  181-183. 
Manner  in  which  the  body  corporate 

should  act,  §  184. 
Formalities    required    by    statute. 

Consent  of  shareholders,  §  185. 
Certification  of  the  performance  of 

formalities,  §  186. 
IndiTidnal  shareholders  cannot  act 

for  the  corporation,  §  187. 
Validity  of  the  acts  of  de  facto  offi- 

cwt,  { 188. 
Prineiples  on  which  rests  the  validity 

of  the  sots  of  de  facto  officers. 


Limitations,  §  190. 

General  rules  regulating  the  respon- 
sibility of  corporations  for  the  acts 
of  their  agents,  §§  191,  192. 

Rules  of  the  law  of  agency  appli- 
cable. Acts  within  the  ordinary 
scope  of  the  agent* s  authority 
valid,  §  193. 

Effective  limitations  on  the  author- 
ity of  corporate  agents,  §  194. 

Class  I.,  §  195. 

Effect  of  by-laws,  §§  196,  197. 

Class  II.,  §§  198,  199. 

Class  III.,  §§  200,  201. 

Authority  of  agent  depends  on  his 
actual  fa  notions  rather  than  on  the 
name  of  his  office,  §  202. 

Validity  of  agent*s  acts;  when  not 
affected  by  extrinsic  facts,  §  203. 

Presumptions  in  favor  of  the  validity 
of  the  acts  of  corporate  agents, 
§204. 

Negotiable  paper.  Money  borrowed 
in  excess  of  statutory  limit,  §  206. 

Assumption  of  unusual  facts  unwar- 
ranted, §  206. 

Certification  by  agent  of  facts  on 
which  his  authority  is  conditioned, 
§§  207, 208. 

Not  binding  on  the  corporation  when 
the  other  party  knows  its  falsity, 
§209. 

Admissions  of  corporate  agents. 
Notice  to  them,  §  210. 

Ratification  of  unauthorized  acts, 
§211. 

Formal  ratification  not  necessary, 
§§  212,  213. 

Ratification  through  accepting  ben- 
efit of  unauthorized  act.    Knowl- 
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edge  or  implied  notice  esaential. 
§§  214-216. 

Lapse  of  time  no  ratification,  §217. 

Authority  of  special  classes  of  cor- 
porate agents,  §  218. 

Powers  of  the  board  of  directors, 
§219. 

Statement  of  general  rule,  §  220. 

Statement  of  first  general  limitation, 
§221. 

Statement  of  second  general  limita- 
tion, §  222. 

Scope  of  the  general  rule,  §§  223, 224. 

Power  of  directors  to  borrow,  §  225. 

First  general  limitation,  §§226-230. 

Second  general  limitation,  §  231. 

Qualification  to  it,  §  232. 

Delegation  of  authority  by  directors, 
§233. 

Delegation  of  powers  by  the  board 
to  a  committee,  §  234. 

Authority  of  agents  does  not  expire 
with  that  of  the  directors  who  ap- 
point them,  §  235. 

Authority  of  a  president,  §  236. 

Enlarged  by  custom,  §§  237,  238. 

Authority  of  a  cashier,  §§239,  240. 

Cashier's  powers  restricted  to  the 
transaction  of  ordinary  business, 
§241. 

(Certification  of  checks,  §§  242,  243. 

Certifications  by  teller.  Accommo- 
dation certifications,  §  244. 


Effect  of  a  certification.  "  Raised 
cliecks,''  §§  245,  246. 

Validity  of  the  acts  of  corporate 
agents  as  dependent  on  formali- 
ties, §  247. 

Use  of  corporate  seal,  §  248. 

Implied  contracts,  §  249. 

Non-observance  of  prescribed  form- 
alities, §  250. 

Formalities  imperative  or  directoiy, 
§251. 

Approval  by  other  officers,  §  252. 

When  contiiicting  party  has  notice 
of  tlie  formalities  required,  §§  253, 
254. 

When  corporate  agent  and  contract- 
ing party  do  not  stand  on  equal 
terms,  §2.55. 

Ratification,  §  256. 

Party  conti-acting  with  corporate 
agent  cannot  plead  non-observance 
of  formalities  by  the  latter.  Sure- 
ties on  official  bonds,  §  257. 

Formalities  to  be  observed  by  di- 
rectors. They  should  act  as  a 
board,  §  258. 

Exceptions,  §  259. 

Directors*  meetings.  Quorams,  §200. 

Presumptions,  §261. 

Special  provisions,  §  262. 

Rules  of  evidence  applicable  to  cor- 
porations.   Corporate  books,  §  263. 


§167. 


When  a 
corpora- 
tion is  not 
liable  for 
loss  occur- 
ring by 
reason  of 
its  acts. 


So  long  as  a  corporation  neglects  no  duty  which  it 
owes  the  public,  acts  within  the  scope  of  its  compe- 
tently conferred  powers,  and  in  so  acting  uses  due  care 
not  to  injure  others,  it  will  not  be  liable  for  the  in- 
convenience or  even  damage  which  its  actions  may 
cause,  provided  they  do  not  constitute  a  taking  of  pri- 
vate property.*    This  proposition  requires  elucidation.' 


1  Hudson  River  Tel.  Co.  v.  Water- 
vliet  Turnpike,  etc.,  Co.,  135  N.  Y. 


393.    This  case  held  that  a  railway 
company  which  adopted  the  trolley 


'  It  is  well  to  remember  that  grants 
of  special  franchises  and  privileges 
are  always  to  be  construed  strictly 
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against  the  grantee,  and  in  favor  of 
the  public.  Turnpike  Co.  v.  Illinois, 
96  U.  S.  63.    See  ante,  §  122. 


PABT  n.]  Acrrs  within  the  cobporate  powers.      [§  168. 

§  168.  The  manner  in  which  a  corporation  may  be  compelled 
to  dischar^  the  duties  it  owes  the  public  is  discussed 
in  Chapter  VIII.^    If  a  corporation  is  chartered  to  franchises 
subserve  a  public  convenience,  and  receives  special  qSLti<med 
privileges  and  powers  to  be  used  by  it  in  fulfilling  coUateraiiy. 
the  purpose  of  its  incorporation,  it  would  seem  but  logical  that 
those  powers  and  privileges  should  cease  to  constitute  a  protec- 
tion to  the  corporation  as  soon  as  the  corporation  itself  ceases 
to  fulfill  its  purposes.    Such  would  undoubtedly  be  the  law, 
were  it  not  for  the  rule  that  the  franchises  of  a  corporation 
cannot  be  questioned  collaterally.^    Consequently,  franchises 


lystem,  and  by  such  use  of  electric- 
ity impeded  the  electrical  currents 
of  certain  telephone  lines,  was  not 
liable  to  the  telephone  company  for 
damages,  it  appearing  that  the  rail- 
way company  had  the  power  so  to 
use  electricity  and  did  use  it  properly 
in  the  exercise  of  its  franchise  for  the 
benefit  of  the  public.    See  Booth  v. 
Rome,  etc.,  R.  R.  Co.,  140  N.  Y.  267; 
Gilbert  v.  Savannah,  etc.,  R.  R.,  69 
6a.  396.     **  Whenever  the  exercise 
of  a  right,  conferred  by  law  for  the 
benefit  of  the  public,   is  attended 
with   temporary    inconvenience    to 
pri?ate  parties,  in  common  with  the 
pablic  in  general,  they  are  not  enti- 
tled to  any  damages  therefor. "  Ham- 
ilton r.  Vicksbnrg,  etc.,  R  R.  Co.,  119 
U.  S.  280, 286.    Opinion  of  the  court, 
per  Field,  J.     Compare  Cogswell  v, 
Xew  York,  N.  H.  &  H.  R.  R.  Co.,  103 
X.  Y.  10.  Thus  a  telegraph  company, 
which  has  the  right  to  place  its  line 
in  the  streets  of  a  city,  is  not  liable 
for  a  personal  injury  resulting  from 
the  breaking  of  a  telegraph  pole,  save 
upon  proof  of  culpable  negligence  on 
iti  part    The  company  is  bound  to 
QM  reasonable  care  in  the  construe- 
tioQ  and  maintenance  of  its  line,  but 
it  not  bound  so  to  erect  and  manage 
itiline  as  to  guard  against  storms, 
which,  on  account  of  their  extraor- 


dinary severity,  could  not  reasonably 
have  been  anticipated.  The  company 
is  no  insurer  of  travelers  against  in- 
juries from  its  poles  lawfully  placed 
in  the  streets.  Ward  v.  Atlantic  and 
Pac.  Tel.  Co.,  71  N.  Y.  81.  See  Bor- 
chardt  v,  Wausau  Boom  Co.,  54  Wis. 
107:  Sumner  V.  Richardson  Lake  Dam 
Co.,  71  Me.  106;  City  of  Georgetown 
V.  Alexandria  Canal  Co.,  12  Pet.  91. 
Compare  Smith  v.  Corporation  of 
Washington,  20  How.  135. 

By  making  a  negligent  or  improper 
use  of  its  franchises,  a  corporation 
may  become  a  public  nuisance.  Thus 
it  is  an  indictable  public  nuisance  for 
a  railroad  company  to  run  its  trains 
across  a  turnpike  at  the  rate  of  fif- 
teen or  twenty  miles  an  hour,  with- 
out giving  sufficient  warnings.  Lou., 
Cin.,  and  Lex.  R.  R.  Co.  v.  Common- 
raonwealth,  80  Ky.  143.  Likewise  it 
constitutes  a  public  nuisance  for  a 
ittilroad  company  to  raise  its  tracks 
so  high  at  a  public  crossing  that  it 
is  dangerous  to  drive  over  them. 
Paducah,  etc.,  R.  R.  Co.  v.  Common- 
wealth, ib.  147.  A  corporation  may 
be  indicted  for  a  nuisance.  State  v. 
Western,  etc.,  R.  R.  Co.,  95  N.  C.  602. 

^  §§  454  et  seq, 

*  See  ante,  §§  145-157.  Compare 
Newell  V.  Minneapolis,  etc.,  Ry.  Co., 
.35  Minn.  112. 
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§  170.]        THE  LAW   OF  PRIVATK  CORPORATIONS.    [CHAP.  VH. 


But  for 
their  im- 
proper use 
tlie  corpo- 
ration lia- 
ble to  in- 
jured indi- 
viduals. 


ordinarily  subsist  as  valid,  and  afTord  protection  until  they  are 
declared  forfeited  in  a  proceeding  instituted  for  that  purpose.^ 
§  169.  On  the  other  hand,  the  fact  that  a  corporation  is  vio- 
lating a  duty  owed  by  it  primarily  to  the  public,  for 
a  violation  of  which  the  state  might  forfeit  its  fran- 
chises ;  or  the  fact  that  a  corporation  is  exceeding  its 
corporate  powers,  and  is  thereby  rendering  itself  lia- 
ble to  a  forfeiture  of  its  franchises,  does  not  prevent 
an  individual  who  has  suffered  special  damage 
through  its  wrongful  acts  or  omissions  from  maintaining  an 
action  against  it  on  his  own  behalf.^  Indeed,  a  corporation  will 
be  liable  in  damages  to  any  person  who  suffers  injury  peculiar 
to  himself  from  the  negligent  or  improper  use  of  its  franchises.' 
For  instance,  the  right  of  a  railroad  company  to  lay  its  tracks 
in  a  street  or  highway  imposes  on  it  the  obligation  to  lay  them 
properly  and  keep  them  in  repair,  and  if  an  injury  by  reason  of 
its  neglect  in  either  of  these  respects  is  occasioned  to  any  one, 
the  company  will  be  liable.* 

§  170.  Furthermore,  a  corporation  that  has  received  special 
franchises  ordinarily  continues  liable  for  injuries  occurring 
through  the  negligent  exercise  of  powers  originally  conferred 
on  it,  although  it  may  have  delegated  or  assigned  a  portion  or 
the  whole  of  its  powers  to  another  cor|X>ration  or  to 
an  individual.  Thus,  a  railroad  corporation  which 
has  granted  the  use  of  its  road  to  another  company 
will  be  liable  for  accidents  to  passengers  carried  by  it- 
self, caused  by  the  negligent  management  of  the  trains 


Continua- 
tion of  lia- 
bilitv  after 
a  delej^a- 
tion   of 
franchises. 


1  Logan  V.  Vernon,  etc.,  R.  R  Co., 
90  Ind.  652;  see  Atlantic  and  P.  R.  R. 
Co.  V.  St.  Louis,  66  Mo.  228;  New 
York  Cable  Co.  v.  Mayor,  etc.,  of 
New  York,  104  N.  Y.  1,  43, 

'  Riddle  v.  Proprietors  of  Locks  and 
Canals,  7  Mass.  109.  See  Mayor  of 
Lynn  0.  Turner,  Cowper,  86;  Mersey 
Docks  V.  Gibbs,  11  H.  L.  C.  686;  S. 
C,  L.  R.  1  H.  L.  93;  Winch  v.  Con- 
servators of  the  Thames,  L.  R  7  0. 
P.  458;  Conrad  v.  Trustees  of  Ithaca, 
16  N.  Y.  158. 

'A  railroad  company  is  liable  In 
damages  for  establishing  its  engine 
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houses  so  near  an  incorporated 
church  as  to  constitute  a  nuisance  by 
reason  of  the  noise  and  smoke.  Bal- 
timore and  P.  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317.  Compare 
Bohan  v.  Port  Jervis  Gas  Light  Co., 
125  N.  Y.  18;  Snell  v.  Buresh,  123 
III.  151;  Ridge  v.  Penna.  R.  R  Co.,  58 
N.  J.  Eq.  172. 

*  Worcester  o.  Forty-second  Street 
R.  R.  Co.,  50  N.  Y.  203.  See,  also, 
Baltimore,  etc.,  Tuiiipike  Co.  v.  Cas- 
sell,  66  Md.  419.  No  notice  to  the 
company  of  a  patent  defect  is  neces- 
sary.    The   presumption  of   negli- 


PABT  II.]   AC5T8    WITHIN  THE  CORPORATE   POWERS.         [§  170. 


of  the  other  company.^  And  a  railroad  company  is  not  ex- 
empted from  liability  for  the  loss  of  goods  delivered  to  it  to  be 
carried  over  a  part  of  its  road  by  the  fact  that  it  had  previously 
leased  that  part  to  another  corporation ;  for,  as  the  court  said, 
to  have  allowed  this  exemption  "  would  be  to  authorize  them 
bv  their  own  act  to  divest  themselves  of  the  duties  and  liabili- 
ties  imposed  upon  them  by  law,  and  the  performance  of  which 
was  the  consideration  upon  which  their  charter  was  granted, 
and  which  thus  entered  into  their  contract  with  the  common- 
wealth." ^ 

There  is  good  authority  for  the  proposition  that  by  leasing 
its  road  a  railroad  company  does  not  escape  liability  for  injury 
to  goods  transported  by  its  lessee,^  nor  for  injuries  to  the  les- 
see's passengers  occasioned  by  the  lessee's  negligence.^    On  the 


gence  is  complete  when  it  appears 
that  tbe  defect  existed  and  caused  an 
injury,  lb.  As  to  prima  facie  evi- 
dence of  negligence,  compare  Stokes 
r.  Saltonstall,  13  Pet.  181;  liailroad 
Co.  r.  PoUard,  22  WaU.  341. 

1  Railroad  Company  v.  Barun,  5 
Wall  90;  Pinkerton  v.  Penn.  Trac- 
tion Co.,  103  Pa.  St.  229;  see  Abbott 
B.  Johnstown  Hoi-se  R.  R.  Co.,  80  N.  Y. 
27;  Feital  o.  Middlesex  K.  R.  Co.,  100 
Mass.  308;  Lakin  v.  Railroad  Co.,  13 
Oreg.  436. 

'Langley  o.  Boston  and  Maine  R. 
B.  Co.,  10  Gray,  103;  see  McCluer  v. 
Hanchester  and  Lawrence  R.  R.,  13 
Gray,  124;  Quested  v.  Newburyport 
Hone  Railroad,  127  Mass.  204;  Bower 
c.  B.  &  S.  W.  R.  Co.,  42  Iowa,  546. 
See  State  V.  Railroad  Commissioner, 
41 N.  J.  L.  235.  In  the  absence  of 
Btatatory  provisions,  a  railroad  com- 
pany after  leasing  its  road  remains 
liable  for  injuries  caused  by  defects 
in  its  tracks  at  a  highway  crossing, 
fieeinano.  Minneapolis  and  St.  Louis 
R'y  Co.,  28  Minn.  443;  but  see  Ditch 
ettt.Spuyten  Duyvil,  etc.,  R.  R.  Co., 
<n  N.  Y.  425.  So,  where  the  railroad 
is  operated  by  persons  who  are  trus- 
tees for  the  corporation  as  well  as 


for  its  bondholders,  the  corporation 
may  be  sued,  (xraud  Tower  M^fg, 
etc.,  Co.  V.  Ullman,  89  111.  244;  Wis- 
consin Cent.  R.  R.  Co.  v.  Ross,  142 
111.  9.  Otherwise  if  the  road  is  in 
the  hands  of  a  receiver.  Turner  v. 
Hannibal  and  St.  Jo.  R.  R.  Co.,  74 
Mo.  602;  Heath  v.  Missouri,  etc., 
R'y  Co.,  83  Mo.  617;  Metz  r.  Buffalo, 
etc.,  R.  R.  Co.,  58  N.  Y.  61;  Hicks  v. 
International,  etc.,  R.  R.  Co.,  62  Tex. 
38.  But  see  Ohio  A  M.  R'y  Co.  v. 
Russell,  115  111.  52.  As  to  the  power 
of  a  i*ailroad  corporation  to  lease  or 
otherwise  transfer  its  franchises,  see 
§§  125,  132,  304,  305. 

•  Ohio  &  M.  R.  R.  Co.  v.  Dunbar, 
20  111.  623;  Peoria  &  R.  I.  R.  R.  Co. 
V.  Lane,  83  111.  448. 

*  Braslin  v.  Railroad  Co.,  145  Mass. 
64;  Singleton  v.  Southwestern  R.  R., 
70  6a.  464;  see  Nugent  v.  Railroad 
Co.,  80  Me.  62;  Little  Rock  &  F.  S. 
Ry.  Co.  r.  Daniels,  68  Ark.  171; 
PeiTy  V,  R.  R.  Co.,  128  N.  C.  471; 
Pierce  v.  R.  R.  Co.,  124  N.  C.  83.  To 
the  contrary,  Missouri  Pac.  R'y  Co. 
V,  Watts,  63  Tex.  549;  Carruthers  v. 
Kansas  City  etc.,  R.  R.  Co.,  59  Kas.  629 ; 
Driscoll  c.  Norwich,  etc.,  R.  Co.,  65 
Conn.  230;  and  Pinkerton  v.  Traction 
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§  170.]        THE  LAW   OF  PRIVATE  CORPORATIONS.    [CHAP.  VII. 


Other  hand,  when  one  railroad  company  competently  takes  a 
lease  of  the  road  of  another,  its  liabilities  springing  from  the 
operation  of  the  leased  road  are  determined,  not  by  its  own 
charter,  but  by  the  charter  of  the  lessor  company.* 

As  a  corporation  cannot  escape  responsibility  for  the  per- 
formance of  its  da  ties  by  leasing  its  property  or  franchises,^  so 
it  cannot,  by  delegating  matters  to  a  contractor,  escape  from 
the  fulfillment  of  its  undertakings  or  from  responsibility  for 
the  observance  of  due  care  in  the  exercise  of  its  franchises.' 
Accordingly,  where  a  corporation  contracted  to  lay  water- 
pipes  in  a  city,  agreeing  to  ^^  protect  all  persons  against  dam- 
ages by  reason  of  excavations  made  by  them  in  laying  pipes, 
and  to  be  responsible  for  all  damages  which  might  occur  by 
reason  of  the  neglect  of  their  employ^  on  the  premises,"  it 
was  held,  although  the  corporation  had  let  the  work  out  to  a 
contractor,  that  it  was  liable  for  injuries  incurred  by  a  person 
passing  over  the  street  caused  by  the  negligence  of  the  con- 
tractor's servants.*  So  a  railroad  company  may  be  responsible 
to  adjacent  land-owners  for  the  trespasses  of  its  contractors  in 
constructing  its  road,*^  and  will  ordinarily  be  liable  for  the  acts 
of  its  contractors,  as  if  they  were  its  servants,  where  the  con- 
tractors in  their  work  are  under  the  direction  of  the  company,* 


Co.,  193  Pa.  St.  229,  hold,  that  after  an 
authorized  lease  of  its  road  the  les- 
sor is  not  liable  for  the  torts  of  the 
lessee.  See  §305  and  note.  Since 
leases  of  railroads  are  so  usual,  it 
may  be  that  the  weight  of  authority 
does  not  uphold  the  proposition  in 
the  text.  Thus  Harper  c.  New  Port 
News,  etc.,  Co.,  90  Ey.  359,  holds, 
that  not  the  corporation  which  owns, 
but  the  one  which  has  exclusive  con- 
trol and  management  of  the  railroad 
is  liable  for  injuries  caused  to  a  per- 
son on  the  track  by  a  locomotive. 
See,  Banks  V.  Ga.  R.  R.,  etc.,  Co.,  112 
Ga.  655. 

^  McMillan  v.  Michigan  Southern, 
etc.,  R.  R.  Co.,  16  Mich.  79.  See 
Stone  9.  Illinois  Central  R.  R.  Co., 
116  U.  S.  347.  A  railroad  company 
cannot  dispute  its  liability  for  goods 
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carried  by  it  oyer  a  leased  road  on 
the  ground  that  the  lease  is  void. 
McCluer  v,  Manchester,  etc.,  R.  R., 
13  Gray  (Mass. ),  124.    See  §  416. 

2  See  Chicago  A  N.  W.  Ry.  Co.  v. 
Crane,  113  U.  S.  424. 

3  Lakin  v.  Railroad  Co.,  13  Greg. 
436.  See  McDonald  o.  Railroad,  93 
Tenn.  281. 

*  Water  Co.  v.  Ware,  16  Wall.  566. 

*  Rockford,  etc.,  R  R.  Co.  v.  Wells, 
m  III.  321;  Chicago  &  R.  L  R.  R. 
Co.  V.  Whipple,  22  III.  105.  But  see 
Hitte  V.  Republican  Valley  R.  R 
Co.,  19  Neb.  620,  and  Atlanta,  etc., 
R.  R.  Co.  V.  Kimberly,  87  Ga.  161, 
which  hold  that  a  railroad  company 
is  not  liable  for  the  acts  of  an  inde- 
pendent contractor  in  building  its 
road. 

« Railroad    Co.    v.    Hanning,    15 


PABT  n.]  ACTS   WITHIN   THE  CORPORATE  POWERS.         [§  171. 

or  where  the  company  its^f  is  the  real  caase  of  the  injuries 
occasioned  by  the  acts  or  omissions  of  the  contractor.^ 

§  171.  If  the  acts  of  a  corporation  within  the  scope  S®'^'*" 
of  its  powers  amount  to  a  taking  of  private  property,  lubiewhen 
then  that  the  corporation  is  acting  within  its  powers  amount  to 
has  the  effect  of  preventing  its  action  from  amount-  prf^piS!^ 
ing  to  a  public  or  private  nuisance,*  but  does  not  ex-  P^^y- 
empt  it  from  the  duty  to  compensate  the  owner  for 
his  property.* 

In  the  first  place,  regarding  the  force  of  the  word  private. 
If  a  railroad  company,  or  other  corporation  with  public  duties, 
is  authorized  to  use  or  take  property  belonging  to  the  public, 
that  is,  property  which  is  vested  in  some  political  body  or  de- 
partment, the  question  whether  compensation  is  to  be  made  de- 
pends on  the  terms  of  the  authority ;  it  is  merely  a  question  of 
legislative  intention.^  It  is  always  competent  for  the  legislature 
to  change  property  from  one  public  use  to  another  without  com- 
pensating any  public  {e.  g.^  municipal)  body.'  It  has  even  been 
held  that  authority  from  the  state  to  a  corporation  or  an  indi- 
vidoal  to  build  roads  or  bridges  upon  public  property,  implies 
the  right  to  proceed  without  compensation,  since  the  function 
to  be  performed  is  that  of  the  sovereign,  though  delegated  to  a 


Wall.  640.  In  Chattanooga,  etc., 
B.  a.  Co.  V.  Liddell,  85  Ga.  482,  the 
railroad  company  was  held  liable  for 
iojtirieB  sustained  on  its  road  while 
operated  by  the  construction  com- 
pany. But  see  St  Louis,  etc.,  R.  R. 
Co.  «.  Willis,  38  Kan.  330. 

^  See  Philadelphia,  etc.,  R.  R.  Co., 
«.  Ph'^la.,  etc.,  Towboat  Co.,  23  How. 
200. 

'  See  City  of  Georgetown  c.  Alex- 
andria Canal  Co.,  12  Pet.  91;  Grand 
Rapids,  etc.,  R.  R.  Co.  v.  Heisel,  38 
Hieh.  62.  Compare  the  Clinton 
Bridge,  10  Wall.  454;  State  of  Penn- 
sylTaniav.  Wheeling,  etc.,  Bridge  Co., 
18  How.  421;  Danville,  etc.,  R.  R. 
Co.  tj.  Commonwealth,  73  Pa.  St.  20; 
Ingram  v.  C.  D.  &  M.  R.  R,  Co.,  38 


Iowa,  669.    Watson  v.  Fairmount  Ry. 
Co.,  49  W.  Va.  528. 

8  **  This  power  to  take  private  prop- 
erty reaches  back  of  all  constitutional 
provisions ;  and  it  seems  to  have  been 
considered  a  settled  principle  of  uni- 
versal law,  that  the  right  to  compen- 
sation is  an  incident  to  the  exercise 
of  that  power;  that  the  one  is  so  in- 
separably connected  with  the  other, 
that  they  may  be  said  to  exist,  not  as 
separate  and  distinct  principles,  but 
as  parts  of  one  and  the  same  prin- 
ciple." Sinnickson  v,  Johnson,  17 
N.  J.  Law  (2  Harrison),  129,  146. 
See  §  473. 

*  Commonwealth  v,  Boston  A  M. 
Railroad,  3  Cush.  (Mass.)  25. 

6  People  V.  Kerr,  27  N.  Y.  188. 
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§  173.]         THE  LAW  OF   PRIVATE  CORPORATIONS.    [CHAP.  VU. 


Meanings 
of  the  term 
'•  prop- 
erty. " 


control. 


citizen.*  If,  however,  private  rights  exist  in  property  held  by 
the  public,  compensation  for  them  must  be  pix>vided  on  a  change 
of  its  use.  Thus,  when  land  is  conveyed  to  a  city  in  trust  for 
a  public  park,  the  legislature  cannot  authorize  a  railroad  com- 
pany to  build  its  road  across  it  without  providing  compensation 
for  the  right  of  the  original  proprietors  that  the  land  should 
continue  to  be  used  according  to  the  trust  on  which  they  con- 
veyed it.' 
§  172.  fiut  what  is  property  ?  and  what  constitutes  a  taking 
of  it  ?  "  Property  "  means  a  thing  owned,  and,  also, 
something  entirely  different,  i.  e.y  the  rights  of  the 
owner  respecting  the  thing  owned,  or  the  rights  of  a 
person  respecting  a  thing  in  any  way  subject  to  his 
In  this  latter  sense  the  term  embraces  rights  in  action 
as  well  as  rights  in  possession.' 
§  173.  To  constitute  a  taking  of  property,  it  is  not  necessary 
that  any  material  thing  be  actually  taken ;  it  is 
Btitutesa  '  enough  if  any  right  of  the  owner  respecting  the 
'*^"^*  thing  owned  be  impaired,  so  that  he  cannot  apply 
the  thing  to  all  the  uses  of  which  it  was  formerly  capable.^ 
The  legislature  cannot  authorize  either  a  direct  or  a  conse- 
quential taking  or  injury  to  property  without  compensation ; 
and  if  a  corporation  voluntarily,  for  its  own  benefit,  so  con- 
structs a  work  as  necessarily  to  injure  the  property  (i.  e.,  the 
thing  owned)  of  an  individual,  or  deprive  him  of  any  right  he 
may  possess  regarding  a  thing  which  he  owns  or  has  rights  in, 
it  will  be  bound  to  compensate  him  for  his  damages,  even 
though  the  work  be  properly  and  lawfully  constructed.' 


*  Pennsylvania  R.  R.  Co.  v.  New 
York  <&  L.  B.  R.  R.  Co.,  23  N.  J.  Eq. 
157.  But  see  County  of  Blue  Earth  V. 
St  Paul,  etc.,  R.  R.  Co.,  2S  Minn.  503. 

^  City  of  JacksonviUe  v,  Jackson- 
viUe  Ry.  Co.,  67  lU.  540. 

>  United  States  v,  Reynes,  9  How. 
127,  161.  A  common  law  right  of 
action  (not  based  on  a  penalty)  is 
property.  Dunlap  v.  Toledo,  A.  A., 
etc.,  R'y  Co.,  50  Mich.  470.  See  also 
Oarvey  v.  Long  Island  Railroad,  159 
N.  Y.  323 ;  Long  Island  Railroad 
Company  v.  Garvey,  159  N.  Y.  334. 
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*  Pumpelly  v.  Green  Bay  Co.,  13 
Wall.  166;  which  held  the  bagking 
of  water  so  as  to  overflow  the  lands 
of  individuals  to  be  such  a  taking. 
Ace.  Alton  Horse  R*y  Co.  v.  Deitz, 
50  lU.  210;  Little  Rock,  etc.,  R'y  Co. 
V.  Chapman,  39  Ark.  463;  Grand 
Rapids  Booming  Co.  v.  Jarris,  30 
Mich.  308.  Compare  O^Connor  o. 
Fon  du  Lac,  etc.,  R*y  Co.,  52  Wis. 
526. 

^  Evansville,  etc.,  R.  R.  Co.  v,  Dick, 
9  Ind.  433;  Terre  Haute  Gas  Co.  v. 
Teel,  20  Ind.  131;  Baltimore  A  Poto- 


PABT  n.]  ACTS   WITHIN   THE  GOBPOBATE  POWEBS.         [§  174. 

Thus  it  is  the  better  opinion  that  a  railroad  company  is  liable 
for  throwing  back  surface  water  by  the  erection  of  an  embank- 
ment on  its  laud ;  ^  and  also  is  liable  if  it  collects  surface  water 
in  one  channel,  and  in  this  manner  discharges  it  upon  plain- 
tiff's land,  although  the  total  volume  of  the  flow  is  not  thereby 
increased.'  Likewise  railroad  companies  are  liable  for  damages 
caused  by  obstructing  drains  and  closing  ditches,  whereby  the 
flow  of  water  is  impeded  and  crops  are  destroyed.^ 

§  174.  If  the  person  claiming  compensation  is  not  the  full 
owner  of  the  property  appropriated,  it  is  sufficient  ^^^  ^^^ 
to  entitle  him  to  compensation  that  he  have  some  V^^.  ^' 
right  or  privilege  therein  secured  by  grant,  which  the  fuu 
ri^t  or  privilege  is  injured  or  abridged  by  the  ap-  ®^^®'* 
propnation/    But  that  he  should  have  some  legal  rights  in  the 
property  is  necessary  ; '  and  it  has  accordingly  been  held  that 
unavoidably  obstructing  the  navigation  of  a  river  during  the 


mte  R.  B.  Co.  o.  Beany,  42  Md.  117; 
Ten  Eyck  v.  Del.  A  K  Canal  Ck>.,  18 
N.  J.  L.  200;  Story  v.  New  York  El. 

B.  a  Co.,  00  N.  T.  122;  Telegraph 
Co.  V,  Electric  R'y  Co.,  93  Tenn.  402. 

>  Shane  v.  Kansas  City,  St.  Jo.  A 

C.  B.  R.  R.  Co.,  71  Mo.  237 ;  Car- 
riger  V.  East  Tennessee  Y.  <&  6.  R.  R. 
Co.,  7  Lea  (Tenn.),  388  ;  Indianapo- 
lis B.  A  W.  R.  R  Co.  V.  Smith,  52 
iDd.  428 ;  Toledo  W.  A  W.  Ry.  Co. 
t.  Morrison,  71  111.  616 ;  Weaver  v. 
Mttsiflsippi,  etc.,  Boom  Co.,  28  Minn. 
534 ;  Balto.  A  S.  P.  Ry.  Co.  v.  Hac- 
kett,  87  Md.  224  ;  see  Ran  v.  Minne- 
lota  Valley  R.  R.  Co.,  13  Minn.  442. 
Contxa,  Morrison  v.  Buckport  A  B. 
B.  B.  Co.,  67  Me.  353 ;  Hamlin  v. 
Chicago  A  N.  W.  Ry.  Co.,  61  Wis. 
515.  See  Benson  v.  Chicago  A  Q.  R. 
R.  Co.,  78  Mo.  504  ;  and  compare 
Moyerc,  N.  Y.  C.  A  H.  R.  R.  R  Co., 
«8  N.  T.  m. 

'MeCormick  v.  Kansas  City,  St. 

J<>-  *  C.  B.  R  R.  Co.,  70  Mo.  360 ; 

^  Cm  67  Mo.  433  ;  G.   CAS.  F.  Ry. 

Co. ».  Donahoo,  59  Tex-  128.    Com- 
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pare  Eaton  v.  Boston,  C.  A  M.  R.  R., 
51  N.  H.  504. 

<  Bourdier  V.  Morgan  L.  A  T.  R.  R. 
Co.,  35  La.  Ann.  947  ;  Waterman  v, 
Connecticut  A  P.  Rivei'S  R.  R.  Co., 
30  Vt.  610  ;  Mississippi  Central  R.  R. 
Co.  V.  Carutli,  51  Miss.  77.  Also, 
for  draining  wells  by  excavations 
along  its  line,  although  no  part  of 
plaintifiTs  land  is  taken,  Sheldon  v. 
B.  A  A.  R.  R.  Co.,  172  Mass.  180. 

*  Story  V.  New  York  Elevated  R. 
R.  Co.,  90  N.  Y.  122,  168. 

Wlien  a  water  company  Is  charter- 
ed with  the  right  to  take  and  use  the 
waters  of  a  stream  on  making  com- 
pensation, the  owner  of  a  mill-race 
who  has  purchased  the  right  to  use 
the  water,  of  which  the  flow  is  di- 
minished by  the  action  of  the  water 
company,  has  an  incorporeal  right  for 
which  he  is  entitled  to  compensation. 
Lycoming  Gas  and  Water  Co.  v. 
Moyer,  99  Pa.  St  615. 

»  See  St.  Louis  R.  R.  Co.  v.  North- 
western St  Louis  Ry.  Co.,  69  Mo.  65. 
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§  175.]        THE  LAW  OF   PBIVATB  COEPOBATIONS.    [CHAP.  VH. 


constraction  of .  a  railroad  bridge  is  damnum  absque  injuria ,  ^ 
and  riparian  owners  on  a  navigable  river  cannot  recover  dam- 
ages for  a  diversion  of  its  waters  by  a  corporation  acting  under 
authority  from  the  legislature.*^  On  the  other  hand,  riparian 
owners  on  navigable  rivers  or  lakes  have  the  right  of  unob- 
structed access  to  the  navigable  channel,  and  this  right  cannot 
be  taken  from  them  without  compensation.^ 
§  175.  One  of  the  most  important  classes  of  cases  where  per- 
sons  have  claimed  compensation  for  the  taking  of 
tracks  in  property  over  which  they  have  not  unqualified  owner- 
ship, or  in  which  they  have  only  an  easement,  are 
cases  where  railroad  companies  have  been  authorized  to  lay 
tracks  in  public  streets  or  highways.  The  building  of  a  horse 
railroad  is  held  not  to  be  an  appropriation  of  the  street  to  a 
new  use,  for  which  adjoining  lot  owners  are  entitled  to  com- 
pensation, even  though  they  own  the  fee  of  the  street.*  The 
same  rule  is  held  to  apply  to  tracks  of  an  electric  street  railway 


1  Hamilton  v.  Vicksbarg,  etc.,  R. 
R.  Co.,  119  U.  S.  280. 

'  Rundle  v.  Delaware  and  R.  Canal 
Co.,  14  How.  SO ;  Black  River  Im- 
provement Co.  V.  La  Crosse  Booming, 
etc.,  Co.,  54  Wis.  660 ;  Rogers  r. 
Kennebec  &  P.  R.  R.  Co.,  35  Me. 
310. 

See  FitchburgR.  R.  Co.  v.  Boston  & 
M.  Railroad,  3 Cash.  (Mass.)  58  ;  and 
compare  Arnold  v.  Hudson  River  R. 
R.  Co.,  55  N.  Y.  661 ;  Kinealy  r.  St. 
Louis,  etc.,  Ry.  Co.,  60  Mo.  658 ; 
aemble  contra^  Tinsman  v,  Belvidere 
Delaware  R.  R.  Co.,  20  N.  J.  L.  148. 

*  Yates  V.  Milwaukee,  10  Wall. 
497  ;  Delaplaine  o.  Chicago  &  N.  W. 
Ry.  Co.,  42  Wis.  214  ;  Chapman  v. 
Oshkosh  A  M.  R.  R.  Co.,  33  Wis. 
620  ;  Union  Depot,  etc.,  Co.  v.  Bruns- 
wick, 81  Minn.  207  ;  see  Drury  v. 
Midland  R.  R.  Co.,  127  Mass.  571  ; 
Alexandria  &  F.  Ry.  Co.  r.  Faunce, 
31  Grat  (Va.)  761;  Brisbine  v.  St. 
Paul  &  S.  £.  R.  R.  Co.,  23  Minn.  114; 
and  compare  Thayer  v.  New  Bedford 
R.  R.  Co.,  125  Mass.  253 ;  and  Rail- 
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way  Co.  V  Renwick,  102  U.  S.  180. 
But,  semble  contray  Stevens  r.  Pater- 
son  &  N.  R.  R.  Co.,  34  N.  J.  L.  532  ; 
Boston  &  W.  R.  R.  Co.  v.  Old  Colony 
R.  R.  Co.,  12  Cush.  (Mass.)  605. 

*  Attorney-General  v.  Metropolitan 
R.  R.  Co.,  125  Mass.  515;  Hobart  o. 
Milwaukee  City  R.  R.  Co.,  27  Wis. 
194;  Hodges  v.  Baltimore  Passenger 
Ry.  Co.,  58  Md.  603;  Mahady  v. 
Bushwick  R.  R.  Co.,  91  N.  Y.  148; 
Railway  Co.  r.  Lawrence,  38  O.  St, 
41;  Faust  v.  Passenger  Ry.  Co.,  3 
Phila.  (Pa.)  164;  Cincinnati  and  S. 
G.  Ave.  Ry.  Co.  r.  Cumminsville,  14 
O.  St.  523;  Hinchman  v,  Patterson 
Horse  R.  R.  Co.,  17  N.  J.  Eq.  75; 
Finch  V.  Riverside  Ry.  Co.,  87  Cal. 
597;  see  People  v,  Kerr,  27  N.  Y.  188; 
Killinger  v,  Forty-Second  St  R.  R. 
Co.,  50  N.  Y.  206.  Compare  Carli  v. 
Stillwater  Street  Ry.  Co.,  28  Minn. 
373;  Carson  v.  Central  R.  R.  Co.,  35 
Cal.  325;  Roberts  v.  Easton,  19  O. 
St.  78. 


partil]  acts  within  the  corporate  powers.     [§  175a. 


in  a  city.^  This  seems  correct,  and  on  the  principles  stated  by 
Chief  Justice  Shaw :  "  Where  under  the  authority  of  the  legis- 
lature, in  virtue  of  the  sovereign  power  of  eminent  domain, 
private  property  has  been  taken  for  a  public  use,  and  a  full  com- 
pensation for  a  perpetual  easement  in  land  has  been  paid  to  the 
owner  therefor,  and  afterwards  the  land  is  appropriated  to  a 
pubUe  use  of  a  like  kind,  as  where  a  turnpike  has  by  law  been 
converted  into  a  common  highway,  no  new  claim  for  compen- 
sation can  be  sustained  by  the  owner  of  the  land  over  which  it 


"2 


passes. 

§  175a.  Obviously  an  ordinary  steam  railway  is  very  dif- 
ferent from  street  cars.  Such  a  steam  railway  placed  in  a  city 
street  without  due  authorization  is  a  nuisance.^  The  track  can- 
not be  used  by  wagons,  and  driving  by  the  side  of  it  is  danger- 
ous. Unquestionably  such  a  railway  obstructs  the  use  of  a 
street  as  a  street.  Many  of  the  cases  adjudicating  the  right 
of  abutting  owners  to  compensation  for  the  use  of  a  street  by  a 
steam  railroad  have  turned  on  the  ownership  of  the  fee  of  the 
street.    It  has  been  held  that  an  adjoining  owner  who  owns 


1  Taylor  o.  St.  Ry.  Co.,  91  Me.  103; 
Canastota  Knife  Co.  v.  Newington 
Tramway  Co.,  69  Conn.  146;  Pool  v. 
FaUs  Road  Ry.  Co.,  SSM'd  533;  La 
Crosse  City  Ry.  Co.  v.  Higbie,  107 
Wis.  389;  eorUray  Peck  o.  Schenectady 
Ry.  Co.,  170  N.  Y.  298;  an  electric 
street  railroad  upon  a  country  road  is 
beld  to  constitate  an  additional  ser- 
▼itade.  Zehren  v.  Mil.  E.  <&  L.  Co., 
99  Wis.  83.  Cf .  Ehret  v.  Camden  & 
Tnnton  Ry.  Co.,  60  N.  J.  Eq.  246. 

*  Cbaae V.  Sutton  M*rg  Co.,  4  Cush. 
1  Masa. )  152, 157.  But  it  accords  with 
these  principles,  and  has  been  held, 
that  the  owner  is  entitled  to  compen- 
sation when  the  horse  railroad  com- 
pany changes  the  grade  of  the  street 
and  obstructs  its  use.  Cincinnati 
and  S.  G.  Ave.  Ry.  Co.  v.  Cummins- 
ville,  14  0.  St  623.  The  owner  of 
the  fee  of  a  highway  is  entitled  to 
compensation  for  laying  gas  pipes 
Wider  a  highway,  and  parallel  with 
it    Sterling's  Appeal,  111  Pa.  St.  35. 


The  use  of  a  highway  by  a  telegraph 
company  as  authorized  by  law,  and 
subject  to  the  supervision  of  the 
local  municipal  authorities,  is  a  pub- 
lic use  similar  to  that  for  which  the 
highway  was  originally  taken,  or  to 
which  it  was  originally  devoted,  and 
the  owner  of  the  fee  is  entitled  to  no 
further  compensation.  Pierce  v. 
Drew,  136  Mass.  75;  two  judges  dis- 
senting. Contra^  Eels  v.  Telegraph 
Co.,  143  N.  Y.  133;  Board  of  Trade 
Telegraph  Co.  o.  Bamett,  107  111. 
507,  in  which  last  case  it  was  held 
that  trespass  would  lie  at  suit  of  the 
owner  of  the  fee.  The  Illinois  Con- 
stitution provides  that  **  private 
property  shall  not  be  taken  or  dam- 
aged without  just  compensation.** 
See,  also.  Postal  Tel.  Co.  9.  Eaton, 
170  III.  513. 

B  Burlington  o.  Penn.  R.  R.  Co.,  56 
N.  J.  Eq.  259,  but  see,  Fobes  v. 
Rome,  etc.,  R.  R.  Co.,  121  N.  Y.  505. 
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§  176a.]     THE  LAW   OF   PRIVATE  CORPORATIONS.   [OHAP.  VH. 

the  fee  of  the  street  has  a  right  of  action  for  the  consequential 
injury  to  his  abutting  freehold,  resulting,  for  instance,  from  the 
decrease  of  its  selling  or  rental  value ;  but  that  to  entitle  the 
adjoining  owner  who  does  not  own  the  fee  of  the  street  to 
compensation,  some  misconduct  on  the  part  of  the  railroad 
company  must  be  shown,  such,  for  instance,  as  leaving  cars 
for  an  unreasonable  time  in  front  of  his  premises,  or  run- 
ning locomotives  at  a  dangerous  rate  of  speed.^  Many  cases 
support  the  proposition  that  an  abutting  owner  owning  the  fee 
of  the  street  is  entitled  to  compensation  for  a  steam  railroad 
built  thereon,^  though  there  are  opposing  decisions.'  On  the 
other  hand,  cases  hold  that  when  a  railway  is  built  properly  on 
a  street,  the  abutting  owner  who  does  not  own  the  fee  of  the 
street  is  not  entitled  to  compensation  for  the  injury  resulting 
to  his  property.* 


1  Grand  Rapids  and  I.  R.  R.  Go.  v. 
Ueisel,  38  Mich.  02;  S.  C,  47  Mich. 
398. 

<  WiUiams  v.  New  York  Central  R. 
R.  Co.,  16  N.  Y.  97;  Wager  v.  Troy 
Union  R.  R.  Co.,  25  N.  Y.  526; 
Presbyterian  Society  v.  Auburn  and 
R.  R.  R.  Co.,  8  Hill  (N.  Y.),  667; 
Schurneier  c.  St.  Paul  and  P.  R.  R. 
Co.,  10  Minn.  82;  Harrington  v.  St. 
Paul  and  S.  C.  R.  R.  Co.,  17  Minn. 
215;  HaatingB  and  G.  I.  R.  R.  Co.  v, 
Ingalls,  15  Neb.  123;  Kucheman  v.  C. 
C.  and  D.  Ry.  Co.,  46  Iowa,  366; 
Terre  Haute  and  S.  E.  R.  R.  Co.  v, 
Rodel,  89  Ind.  128;  Imlay  v.  Union 
Branch  R.  R.  Co.,  26  Conn.  249; 
Southern  Pacific  R.  R.  Co.  v.  Reed, 
41  Cal.  250;  Mumma  r.  Harrisburg, 
etc.,  R.  R.  Co.,  1  Pearson  (Pa.),  24; 
Mining  v.  New  York  C.  and  St.  L.  R. 
R.  Co.,  11  Weekly  Notes  Cases  (Pa.), 
297;  PhiUips  p.  Dunkirk,  W.  &  P.  R. 
R.  Co.,  78  Pa.  St.  177;  Indianapolis 
B.  and  W.  R.  R.  Co.  v.  Hartley,  67 
111.  439;  Chicago  and  W.  I.  I.  R.  R. 
Co.  V.  Ayres,  106  111.  511;  Cox  v. 
Louisville  N.  A.  and  C.  R.  R.  Co.,  48 
Ind.  178;  Sherman  v,  Milwaukee  L. 
S.  and  W.  R.  R.  Co.,  40  Wis.  645;  see 
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Starr  v.  Camden  and  A.  R.  R  Co.,  24 
N.  J.  L.  572. 

*  See  Brainard  o.  Missisquoi  R.  B. 
Co.,  48  Vt.  107;  Morris  and  E.  R.  R. 
Co.  V.  Newark,  10  N.  J.  £q.  352;  and 
some  of  the  older  Penn.  oases,  e.  9., 
Snyder  v.  Pennsylvania  R.  R.  Co.,  55 
Pa.  St.  340. 

*  Fobes  0.  Rome,  etc.,  R.  R.  Co., 
121  N.  Y.  505;  Drake  u.  H.  R  R 
R.  Co.,  7  Barb.  (N.  Y.)  506;  Grand 
Rapids  and  I.  R.  R.  Co.  v.  Heisel,  38 
Mich.  62;  S.  C,  47  Mich.  393;  Davis 
V.  C.  and  N.  W.  R.  Co.,  46  Iowa, 
389;  Houston  and  T.  C.  R.  R.  Co.  v. 
Odwin,  53  Tex.  343;  Stetson  v.  Chi- 
cago and  £.  R.  R.  Co.,  75  IlL  74; 
Moses  t).  Pittsburg,  Ft.  W.  and  C. 
R.  R.  Co.,  21  111.  516;  Milbum  v. 
City  of  Cedar  Rapids,  12  Iowa,  246; 
Atchison  and  N.  R.  R.  Co.  v.  Garside, 
10  Kan.  552;  Nottingham  0.  Balti- 
more and  P.  R.  R.  Co.,  3  Mac  Arthur 
(Dist  of  Col.),  517;  Koelmel  v.  New 
Orleans  M.  and  C.  R.  R.  Co.,  27  La. 
Ann.  442.  But  see  Central  Branch 
W.  P.  R.  R.  Co.  V.  Andrews,  SO  Kan. 
590;  but  the  abutting  owner,  though 
not  owning  the  fee  of  the  street,  is 
entitled  to  damages  if  the  railroad 


PAKT  II.]  ACTS  WITHIN  THE  COEPOEATE  POWERS.         [§  176. 

After  ally  this  question  of  the  ownership  of  the  fee  of  the 
street  is  barren.  Even  if  the  abutting  owner  owns  the  fee  of 
the  street,  the  use  of  the  street  by  the  public  absorbs  and  con- 
stitutes the  whole  value  of  i^,  and  the  possibility  of  reverter  in 
case  of  the  cessation  of  such  use  is  remote.^  The  substantial 
rights  of  the  abutting  owner  are  no  greater  when  he  owns  the 
fee  of  the  street  than  when  he  does  not.  In  whomsoever  may 
be  vested  the  fee  of  the  street,  the  abutting  owner  is  damaged, 
if  at  all,  with  respect  to  his  abutting  premises.  Accordingly,  a 
number  of  recent  cases  ignore  the  question  of  ownership  of  the 
fee  of  the  street,  and  award  the  abutting  owner  whatever  special 
damages  he  has  suffered  by  reason  of  the  building  of  the  rail- 
road in  front  of  his  premises.^ 

§  176.  The  rights  of  abutting  owners  regarding  the  use  of  a 
public  street  in  a  city  were  carefully  considered  in  Story  v.  New 
York  Elevated  R.  R  Co.,^  where  the  New  York  Court  of  Ap- 
peals assumed  that  the  plaintiff  did  not  own  the  fee  of  the 


company  it  nnlawf  aUy  or  improperly 
constructed  or  operated.  Stange  v. 
Hill,  etc.,  Street  Ry.  Co.,  54  Iowa, 
609;  BurUngton  and  M.  R.  R.  R.  Co. 
V.  Reimpackle,  15  Neb.  270;  Cain  v. 
C.  R.  I.  and  P.  R,  Co.,  54  Iowa,  256; 
Atchison  and  N.  R.  R.  Co.  v,  Garside, 
10  Kan.  552;  Cadle  v.  Mascatine  W. 
R.  R.  Co.,  44  Iowa,  11.  Compare 
Bnchner  t,  Chicago  M.  and  N.  W. 
Ry.  Co.,  69  Wis.  264;  aff'g  S.  C,  56 
Wis.  408;  Bradley  u.  New  York  and 
N.  H.  R.  R.  Co.,  21  Conn.  294. 

» See  People  v.  Kerr,  27  N.  Y.  188, 
211. 

*  Hot  Springs  R.  R,  Co.  v.  Wil- 
liamson, 136  U.  S.  121;  Railway  Co. 
V.  Lawrence,  38  O.  St.  41;  Railroad 
Co.  r.  flambleton,  40  O.  St  496;  G. 
C.  A  S.  F.  R.  R.  Co.  9.  Eddins,  60 
Tex.  656;  Gottschalk  v,  Chicago  B. 
A  Q.  R.  R  Co.,  14  Neb.  550;  Jefifer- 
wnTille  If.  <fe  I.  R.  R.  Co.  v.  Esterle, 
13  Bosh  (Ky.),  667;  Elizabethtown, 
«*c.,  B.  R.  Co.  ».  Combs,  10  Bush 
(Ky.),  882 

See,  also,  Roberto  v.  New  York  El. 


R  R.  Co.,  155  N.  Y.  81;  Central 
Branch  W.  P.  R.  R.  Co.  v.  Twine,  23 
Kan.  585;  Indianapolis  B.  &  W.  R. 
R.  Co.  V.  Smith,  52  Ind.  428;  Cross 
V.  St.  Louis  K.  C.  A  N.  Ry.  Co.,  77 
Mo.  318;  compare  Porter  v.  Northern 
Missouri  R.  R.  Co.,  33  Mo.  128; 
Pittsburgh  &  L.  E.  R.  R.  Co.  v, 
Bruce,  102  Pa.  St  23;  Hussner  v. 
Brooklyn  City  R.  R.  Co.,  114  N.  Y. 
433. 

8  90  N.  Y.  122;  S.  C,  11  Abb. 
N.  C.  236.  This  case  was  affirmed 
and  authoritatively  expounded  in 
Lahr  v.  Metropolitan  Elevated  Ry. 
Co.,  104  N.  Y.  268.  Abutting  owners 
were  held  entitled  to  damages  be- 
cause of  the  erection  of  the  elevated 
road,  whether  owners  of  the  fee  or 
not,  in  Abend  roth  v.  Manhattan  Ry. 
Co.,  122  N.  Y.  1;  Kane  v.  N.  Y.  El. 
Co.,  125  N.  Y.  164.  See,  also,  Ker- 
nochan  o.  Manhattan  Ry.  Co.,  161 
N.  Y.  339;  Shepard  r.  Man.  Ry.  Co. 
169  N.  Y.  160;  Western  Union  Tel. 
Co.  V,  Shepard,  169  N.  Y.  170. 
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street,  but  had  only  an  easement  based  on  a  covenant  made  by 
the  city  with  the  plaintiff's  grantor,  whose  deed  was  from  the 
city,  that  the  street  should  forever  "colitinue  and  be  for  the 
free  and  common  passage  of,  and  as  a  public  street  and  way  for, 
the  inhabitants  of  the  said  city,  and  all  others  passing  through 
or  by  the  same,  in  like  manner  as  other  streets  of  the  same  city 
now  are  or  lawfully  ought  to  be ; "  and,  on  this  assumption,  the 
court  held  that  the  building  of  an  elevated  railroad,  which 
obscured  to  some  extent  the  light  of  the  plaintiffs  abutting 
premises,  and  to  some  extent  impaired  their  general  usefulness 
and  depreciated  their  value,  deprived  the  plaintiff  of  rights  for 
which  he  was  entitled  to  compensation.  The  legislature  might 
regulate  the  uses  of  a  street  as  a  street,  but  had  no  power  to 
authorize  a  corporation  to  build  thereon,  without  compensating 
the  plaintiff,  a  structure  subversive  of  and  repugnant  to  the 
uses  of  the  street  as  an  open  public  street.  Their  decision 
would  have  been  the  same,  the  court  said,  if  the  fee  of  the 
street  had  been  conveyed  by  the  deed  from  the  city  to  the 
plaintiffs  grantor ;  for  then  the  plaintiff  would  have  possessed 
a  private  easement  of  a  right  of  way  in  the  street,  with  an 
express  covenant  that  the  entire  street  should  be  forever  kept 
as  a  public  street ;  though  under  such  construction  the  covenant 
referred  to  would  have  been  the  covenant,  not  of  the  city,  but 
of  the  city's  grantee.  No  matter  who  was  the  covenantor,  the 
plaintiff  could  not  without  compensation  be  deprived  of  his 
easement  derived  from  the  covenant.  And  even  if  the  city 
held  the  fee  to  the  street,  the  street  was,  nevertheless,  held  in 
trust  to  be  used  only  as  a  public  street.^ 

§  177.  In  some  cases  a  distinction  is  drawn  between  the  lia- 
bility of  a  private  corporation,  organized  with  a  view  to  the 
gain  of  the  stockholders,  to  compensate  for  the  inconvenience 
.  and  damage  it  may  cause  individuals  while  acting 

between  within  the  scope  of  its  powers ;  and  the  liability  of 
pubu^cor-  a  public  corporation  or  oflBcer  to  persons  damaged 
porations.  through  acts  done  by  him  or  it  in  the  performance 
of  a  purely  public  trust  or  office.^    This  distinction,  whether 


^See  Railroad  Co.  v.  Schurmeir,  7 
Wall.  272,  289;  Yates  v.  Milwaukee, 
10  Wall.  497,  504;   Cincinnati  &  S. 
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G.  Ave.  Ry.  Co.  v.  CumminBYille,  14 
Ohio  St.  523,  546. 
^  Tinsman  v.  Belvidere  Delaware  R. 


PABl  II.]    ACTS    WITHIN    THE  CORPORATE  POWERS.         [§  178. 


proper  or  not,  renders  some  of  the  decisions  respecting  the  re- 
sponsibility of  municipal  corporations  for  damages  caused,  for 
instance,  in  paving  and  grading  streets,  inapplicable  to  private 
corporations.^ 

^  178.  In  determining  the  value  of  property  taken  by  a  cor- 
poration, the  same  considerations  are  to  be  regarded  ,, 

*  '  ^  Measure  of 

as  in  the  sale  of  property  between  private  persons,  compensa- 
The  inquiry  should  be  what  is  the  property  worth  in 
the  market,  not  merely  with  reference  to  the  uses  to  which  it 
is  at  the  time  applied,  but  also  with  regard  to  those  to  which 
it  is  plainly  adapted.^  And  the  measure  of  compensation  should 
be  the  difference  between  the  market  value  of  the  property 
which  is  injured  or  taken,  before  and  after  the  injury  or  tak- 
ing.^ 

When  a  portion  of  a  tract  of  land  belonging  to  one  owner  is 
taken,  the  just  compensation  should  equal  the  fair  market  value 
of  the  land  taken  and  the  damage  done  to  the  rest  of  the  tract 
by  taking  the  land  which  is  taken  and  operating  a  railroad 


R.  Co.,  26  N.  J.  li.  148;  Baltimore 
ind  Potomac  R.  K.  Co.  v.  Keaney,  42 
Md.  117.  A  public  corporatioD  is  one 
created  for  a  pol  i tical  purpose.  Ti  ns- 
man  r.  BeWidere  Delaware  R.  R.  Co., 
'i6  N.  J.  L.  148.  The  whole  ioterest 
in  it  must  belong  to  the  government. 
Rundle  r.  Delaware,  etc..  Canal,  1 
Wall.  Jr.  275,  290.     See  §  aS5,  note. 

^  See  Baltimore  and  Potomac  R.  R. 
Co.  V.  Reaney,  supra ;  Smith  v.  Cor- 
poration of  Washiugtou,  20  How.  135; 
TrtDsportation  Co.  v.  Chicago,  99  U. 

"  Boom  Co.  V.  Patterson,  98  U.  S. 
403;  Hooper  v.  Savannah,  etc.,  R  R. 
Co..  69  Ala.  529;  Shenango  &  A.  R. 
R.  Co.  V.  Braham,  79  l*a.  St.  447; 
Miasissipp!  Bridge  Co.  r.  Ring,  58 
Mo.  401 ;  Henry  r.  Dubuque  &  P.  R 
R.  Co.,  2  Iowa,  288.  See  Stinson  t. 
ChiONTo  St  P.  &  M.  Ry.  Co.,  27 
Minn,  284;  Selma  R.  &  D.  R.  R.  Co. 
r.  Keith,  5.3  Ga.  178;  Gear  c.  C.  C.  & 
^'  B-  Co.,  39   Iowa,  23.    Compare 


Jacksonville  &  S.  E.  Ry.  Co.  v.  Walsh, 
106  111.  253. 

8  Pittsburgh,  etc.,  R.  R  Co.  v,  Rob- 
inson, 95  Pa.  St.  426;  Pittsburgh, 
etc.,  R'y  Co.  u.  Bentley,  88  Pa.  St 
178;  Hooper  v.  Savannah,  etc.,  R  R 
C,  69  Ala.  529.  See  Indianapolis, 
etc.,  R  R.  Co.  V,  Pugh,  85  Ind.  279; 
compare  Everett  v.  Union  Pac.  R. 
Co.,  59  Iowa,  243;  Dreher  v.  I.  S.  W. 
R  Co.,  ib.  599;  Leber  v.  Minneapolis, 
etc.,  Ry  Co.,  29  Minn.  256;  Phillipa 
w.  Phila.  A  R  R  R  Co.,  182  Pa.  St.  537; 
Frick  Coke  Co.  r.  Painter,  198  Pa.  St. 
468.  Where  property  taken  byacor- 
poi-ation,  by  its  right  of  eminent 
domain,  is  already  deteriorated  in 
value  through  the  exercise  of  the 
right  of  eminent  domain  by  another 
corporation,  the  damages  must  be 
estimated  with  reference  to  the  exist- 
ing deterioration.  Lycoming  Ghis  and 
Water  Co.  r.  Moyer,  99  Pa.  St  615. 
See,  generally,  Mills  on  Eminent  Do- 
main, Chap.  XYI. 
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thereon  in  a  proper  manner.*  And  the  measure  of  this  com- 
pensation is  the  difference  between  the  fair  market  value  of  the 
whole  tract  before  and  after  the  railroad  is  built  upon  the  strip 
taken.^  Thus,  when  the  construction  of  a  railroad  through  a 
farm  or  other  tract  of  land  renders  the  use  or  cultivation  of  the 
remaining  portions  more  inconvenient  and  expensive,  this  is  an 
element  of  damage.^ 


1  Bangor  &  P.  R.  R.  Ck>.  v.  Mc- 
Coxnb,  60  Me.  290;  Hooper  v.  Savan- 
nah, etc.,  R.  R.  Co.,  69  Ala.  529; 
Robbina  v.  Milwaukee  &  H.  R.  R. 
Co.,  6  Wis.  636;  Cincinnati  &  S.  Ry. 
Co.  V.  Longworth,  BO  O.  St.  108; 
Wyandotte  K.  C.  A  N.  W.  Ry.  Co. 
V,  Waldo,  70  Mo.  629;  Raleigb  &  A. 
Air  Line  R.  R,  Co.  v.  Wicker,  74  N. 
C.  220;  Virginia  &  T.  R.  R.  Co.  «. 
Henry,  8  Nev.  165;  White  Water 
Valley  R.  R.  Co.  v,  McClure,  29  Ind. 
686;  Baltimore  P.  <fe  C.  R.  R.  Co.  v. 
Lansing,  62  Ind.  229;  Hartshorn  v. 

B.  C.  R.  &  N.  R.  Co.,  52  Iowa,  613; 
St.  Louis,  etc.,  R.  R.  v.  Anderson,  39 
Ark.  167;  Texas  A  St.  L.  R.  R.  Co. 
0.  Matthews,  60  Tex.  215. 

>Pittsbnrgh  A  L.  £.  R.  R.  Co.  v. 
Robinson,  95  Pa.  St.  426;  Pittsburgh 
V.  A  C.  Ry.  Co.  V.  Bentley,  88  Pa. 
St.  179;  Danville  H.  &  W.  R.  R.  Co. 
9.  Gearhart,  81*  Pa.  St.  260;  She- 
nango  &  A.  R.  R.  Co.  v.  Braham,  79 
Pa.  St.  447;  Hornstein  v.  Atlantic  & 
Gt.  W.  R.  R.  Co.,  51  Pa.  St.  87; 
Harvey  v,  Lackawanna  A  B.  R.  R. 
Co.,  47  Pa.  St.  428;  East  Pennsyl- 
vania R.  R.  Co.  t).  Hottenstein,  47 
Pa.   St  28;  Watson  v.  Pittsburgh  A 

C.  R.  R.  Co.,  37  Pa.  St.  469;  Schuyl- 
kill  Navigation  Co.  v.  Thobum,  7  S. 
&  R.  (Pa.)  411;  Henry  V.  Dubuque 
&  P.  R.  R.  Co.,  2  Iowa,  288  ;  Sater 
V.  Burlington,  etc.,  Plank  Road  Co., 
1  Iowa,  386;  Brooks  v.  Davenpoi*t  & 
St  P.  R.  R.  Co.,  37  Iowa,  99;  Page 
V.  Chicago  M.  &  St  P.  Ry.  Co.,  70 
111.  324;  Bangor  &  P.   R.   R.    Co.  v. 
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McComb,  60  Me.  290;  Ham  v.  Wis- 
consin I.  &  N.  Ry.  Co.,  61  Iowa,  716; 
Black  River,  etc.,  R.  R.  Co.  v.  Bar- 
nard, 9  Hun  (N.  Y.),  104;  Fleming  v. 
Chicago  D.  A  M.  R.  R.  Co.,  84  Iowa, 
353;  Powers  v.  Hazelton,  etc.,  Ry. 
Co.,  33  O.  St  429.  Compare  St 
Louis  J.  4&  S.  R.  R  Co.  v.  Kirby,  104 
111.  345;  St  Louis,  etc.,  R.  R.  Co.  v. 
Anderson,  39  Ark.  167;  Reisner  v. 
Atchison,  etc.,  R.  R.  Co,  27  Kan. 
382;  Hendei-son,  etc.,  R.  R.  Co.  v. 
Dickerson,  17  B.  Mon.  (Ky.)  173; 
Price  V.  Milwaukee  &  St  Louis  Ry. 
Co.,  27  Wis.  98;  Cincinnati  &  S.  By. 
Co.  V.  Longworth,  30  O.  St  108; 
Hatch  9.  Vermont  Central  R.  R.  Co., 
35  Vt  49;  S.  C,  28  Vt  142;  Par- 
ker V.  Boston  AM.  R.  R.,  3  Cush. 
(Mass.)  107;  Proprietoi-s  of  Locks 
and  Canals  v.  Nashua  &  L.  R.  R.  Co., 
10  Cush.  385. 

'Tucker  v.  Massachusetts  Central 
R.  R.,  118  Mass.  546;  Presbrey  o. 
Old  Colony  A  N.  Ry.  Co.,  103  Mass. 
1 ;  McReynolds  o.  Burlington  <&  O.  R. 
Ry.  Co.,  106  111.  152;  Robbins  v.  Mil- 
waukee &  H.  R.  R.  Co.,  6  Wis.  636; 
St  Louis,  etc.,  R.  R.  v.  Anderaon,  39 
Ark.  167;  Watson  ».  Pittsburgh  A  C. 
R.  R.  Co.,  37  Pa.  St  469;  Sherwood 
V.  St  Paul  A  C.  Ry.  Co.,  21  Minn. 
127;  White  Water  Valley  R.  R.  Co., 
1?.  Mcaure,  29  Ind.  536;  Baltimore  P. 
A  C.  R.  R.  Co.  V,  Lansing,  62  Ind.  229; 
Missouri  Pacific  R'y  Co.  o.  Hays,  15 
Neb.  224;  Raleigh,  etc.,  R.  R.  Co.  v. 
Wicker,  74  N.  C.  220.  Compare 
Atchison  A  D.  Ry.  Co.  v,  Lyons,  24 
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§  179.  When  the  property  of  a  person  is  taken  or  injured, 
and  the  question  is  as  to  the  amount  of  compensa- 
tion, certain  species  of  benefits  which,  concurring  benefits! 
with  the  injury,  may  have  lessened  the  actual  de- 
preciation of  his  property,  are  to  be  taken  into  consideration. 
If  the  whole  of  an  owner's  property  in  the  vicinity  is  taken, 
manifestly  no  question  can  arise  as  to  set  off  of  benefits.    When 
a  portion  only  of  a  tract  or  piece  of  land  is  taken,  the  benefits 
accruing  to  the  rest  of  the  tract  may  be  set  off  as  against  the 
damage  done  to  it,  but  not  as  against  the  value  of  the  portion 
taken ;  *  and  the  benefits  which  may  be  set-off  are  those  only 
that  are  direct  and  peculiar  to  the  tract  of  which  a  part  is  taken, 
and  not  shared  by  that  tract  in  common  with  lands  in  the  vi- 


Kan.  745;  CnrtU  v.  St.  Paul,  etc.,  R. 
R.  Co.,  20  Minn.  28;  Ham  v.  Wis- 
consin L  &  N.  Ry.  Co.,  61  Iowa,  716 ; 
Bangor  &  P.  R.  R.  Co.  v.  McComb, 
00  Me.  290;  Weatern  Pennsylvania 
R.  R.  Co.  9.  Hill,  56  Pa.  St.  460; 
Selma  R.  <ft  D.  R.  Co.  v.  Camp,  45 
Ga.  180;  Pfleger  v.  Hastings  A  D. 
By.  Co.,  28  Minn.  510. 

1  Bobbins  v.  Milwaukee  A  H.  R. 
R.   Co.,    6    Wis.    636;   Chapman  v. 
Oshkosh  A  M.  R.  R.  R.  Co.,  &3  Wis. 
«29;  Neilson  «.  Chicago  M.  A  N.  Ry. 
Co.,  58  Wis.  516;  Fremont  E.  <&.M. 
y.  B.  R.   Co.   0.   Whalen,  11  Neb. 
585;  Elizabethtown  <&  P.  R.  R  Co. 
V.  Helm,  8  Bnsh  (Ky.),  681;  Hayes 
V.  Ottawa,  etc.,   R.   R.   Co.,  54  111. 
373;  Wilson  v.  Rockford,  etc.,  R.  R. 
Co.,  59  111.  273;  Todd  e.  Kankakee, 
etc.,  R.  K  Co.,  78  111.  530;  Mayor, 
etc,  of  Atlanta  v.  Central  Ry.  Co., 
53  6a.  120;  Jones  v.  Wills  Valley  R. 
R.  Co.,  30  Ga.  43;  Shipley  v.  Balti- 
more, etc.,  R.  R.  Co.,  34  Md.  336; 
Woodfolk  9.  Naahville,  eto.,  R.  R. 
Co.,  2  Swan  (Tenn.),  422;  East  Ten- 
MMee  A  V.  R.  R.  Co.  v.  Love,  3 
Head    (Tenn.),  63;    Mississippi   Ry. 
Co.v.  McDonald,  12  Heisk.  (Tenn.) 
54;  Grafton  <lb  G.  R  R.  Co.  v.  Fore- 
^H^  84  W.  Va.  662;  San  Francisco, 


etc.,  R.  R.  Co.  V.  Caldwell,  81  Cal. 
367;  Henderson  &  N.  R.  R  Co.  v. 
Dickerson,  17  B.  Mon.  (Ky.)  178; 
Alabama  <&  F.  R  R  Co.  o.  Bnrkett, 
46  Ala.  .569;  Philadelphia  &  £.  R  R 
Co.  V.  Cake,  95  Pa.  St.  139.  Cases 
which  do  not  sustain  this  rule  are 
Bntton  V,  D.  M.  O.  <&  S.  R  Co.,  59 
Iowa,  540;  Brooks  v.  Davenport  A 
St.  P.  R  R  Co.,  37  Iowa,  99;  Giesy 
V.  Cincinnati,  etc.,  R  R.,  4  O.  St. 
308;  Cincinnati  A  S.  Ry.  Co.  v.  Long- 
worth,  30  O.  St.  108;  St.  Louis,  etc., 
R  R.  V.  Anderson,  39  Ark.  167; 
Isom  V.  Mississippi  Central  R.  R.  Co., 
36  Miss.  300;  New  Orleans  J.  A  O. 
N.  R  R  Co.  V.  Moye,  39  Miss.  374; 
Brown  v.  Beatty,  34  Miss.  227.  In 
these  cases  the  set-off  of  benefits  was 
held  excluded  by  language  of  the 
state  constitutions.  The  Massachu- 
setts cases,  on  the  other  hand,  per- 
mit set-off,  even  as  against  value  of 
the  portion  of  land  taken.  Meacham 
V.  Fitcliburg R.  R  Co.,  4  Cush.  (Mass.) 
291 ;  Upton  o.  South  Branch  Reading 
R  R  Co.,  8  Cush.  (Mass.)  600; 
Whitman  o.  Boston  A  M.  R.  R,  7 
Allen  (Mass.),  313;  Childs  v.  New 
Haven  A  N.  Co.,  133  Mass.  253;  also 
a  Minnesota  case,  Winona  &  St.  P.  R 
R  Co.  V.  Waldron,  11  Minn.  515. 
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cinity  belonging  to  other  owners.*  The  general  rise  of  land 
in  the  neighborhood  caused  by  building  the  railroad  is  not  to 
be  regarded,  nor  the  benefits  accruing  to  the  owner  of  the  tract 
through  having  the  use  of  the  railroad,  when  no  greater  privi- 
lege is  given  him  than  the  railroad  as  a  common  carrier  would 
be  bound  to  furnish.' 
§  180.  An  act  within  the  scope  of  the  corporate  powers  done 

by  the  body  corporate  acting  as  such  in  the  manner 
b^  coiwh  prescribed  by  the  constitution  of  the  corporation  is 
r^;  when  binding  on  all  persons  in  any  way  interested  in  the 

corporate  enterprise ;  for  the  body  corporate,  express- 
ing its  will  through  a  vote  of  a  majority  (in  interest)  of  its  mem- 
bers, or  of  a  two-thirds  or  three-fourths  majority  if  that  major- 
ity is  necessary  in  respect  of  any  class  of  acts,  possesses  the 
ultimate  power  and  discretion  which  the  corporators  as  indi- 
viduals, through  incorporation,  vested  in  themselves  as  a  body 
corporate.  This  broad  statement,  however,  which  seems  and 
is  logical  enough,  is  practically  of  less  general  application  than 


1  Childs  V,  New  HaveO)  etc.,  Co., 
1S2  Mass.  258;  Meacham  v.  Fitch- 
burg  R.  R.  Co.,  4  CuBh.  (Mass.)  291; 
Upton  V.  South  Branch  Reading  R. 
R.  Co.,  8  Cush.  (Mass.)  600;  Shipley 
«.  Baltimore,  etc.,  R.  R.  Co.,  34  Md. 
336;  Lake  Roland  R.  Co.  v.  Frick, 
86  Md.  260;  Fremont,  E.  &  M.  Y.  R. 
R.  Co.  «.  Whalen,  11  Neb.  585; 
Woodfolk  c.  Nashville  &  C.  R.  R. 
Co.,  2  Swan  (Tenn. ),  422;  East  Ten- 
nessee <&  V.  R.  R.  Co.  0.  Love,  3 
Head  (Tenn.),  63;  Winona  <&  St.  P. 
R.  R.  Co.  V,  Waldron,  11  Minn.  515; 
Homstein  v.  Atlantic  &  Gt.  W.  R.  R. 
Co.,  61  Pa.  St.  87;  Freedle  t.  North 
Carolina  R.  R.  Co.,  4  Jones,  L. 
(N.  C.)  89;  Raleigh  &  A.  Air  Line 
R.  R.  Co.  V.  Wicker,  74  N.  C.  220; 
Hosher  v.  Kansas  City,  St.  Jo.,  etc., 
R.  R.  Co.,  60  Mo.  303;  Pacific  R,  R 
Co.  V.  Crystal,  25  Mo.  544;  St.  Louis 
A  St.  Jo.  R.  R.  Co.  V.  Richardson,  45 
Mo.  466;  Alden  v.  White  MounUins 
R  R,  55  N.  H.  413;  Nicholson  v. 
New  York  &  N.  H.  R  R  Co.,  22  ^ 
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Conn.  74,  88;  St  Louis,  etc.,  R.  R 
Co.  V.  Morris,  35  Ark.  622;  Missis- 
sippi Ry.  Co.  V.  McDonald,  12  Heisk. 
(Tenn.) 54;  St.  Louis,  etc.,  R  R  Co., 
9.  Eirby,  104  111.  346;  Upham  o. 
Worcester,  113  Mass.  97;  Peoria  P. 
&  J.  R.  R  Co.  V,  Black,  58  UL  33; 
Todd  9.  Kankakee,  etc.,  R  R  Co., 
78  III.  530.  Contra  Henderson,  etc, 
R  R.  Co.  V.  Dickerson,  17  B.  ]tf on. 
(Ey.)  173;  see  California  Pacific  R 
R  Co.  V.  Armstrong,  46  Cal.  85. 

2  Drury  t>.  Midland  R  R  Co.,  127 
Mass.  571.  Compare  Pittsburgh  &L. 
E.  R.  R.  Co.  t.  Robinson,  95  Pa.  St. 
426. 

If  the  state  constitution  provides 
that  when  eminent  domain  is  exer- 
cised by  a  railroad  company  com- 
pensation must  first  be  made  the 
owner,  the  entry  of  a  railroad  com- 
pany without  the  owner^s  permis- 
sion is  a  trespass;  except  when  the 
entry  is  made  for  a  preliminary  sur- 
vey. New  Orleans,  etc.,  R  R  Co.  o. 
Jones,  68  Ala.  48. 


PART  n.]    ACTS    WITHIN   THE  CORPORATE    POWERS,         [§  182. 

what  may  be  regarded  as  exceptions  or  qualifications  to  it.  For 
the  nianagenient  of  the  affairs  of  a  corporation  is  ordinarily 
vested  by  the  corporate  constitution  in  the  board  of  directors ; 
and  this  constitution  embodying  the  original  contract  among 
the  oorponitors  is  the  final  determinant  of  all  rights  and  liabil- 
ities subsisting  in  respect  of  the  corporate  enterprise.  Accord- 
ingly, if  all  the  corporators  or  shareholders  originally  agreed 
that  the  management  of  the  corporate  enterprise  should  rest 
with  tho  directors,  it  is  incompetent  for  a  majority  of  the  share- 
holders to  divest  the  directors  of  the  management ;  at  least  as 
long  as  a  single  shareholder  objects ;  for  in  such  case  to  change 
the  management  of  the  corporate  enterprise  would  violate  the 
rights  of  the  shareholders  under  the  original  agreement.  And 
there  is  much  reason  in  this,  for  manifestly  the  body  of  share- 
holders are  incapable  of  managing  the  corporate  business  with 
eflSciency.  It  is  also  to  be  remembered  here,  that  as  all  persons 
dealing  with  a  corporation  are  affected  with  knowledge  of  its 
constitution,  *  every  one  has  notice  of  whatever  incapacity  the 
constitution  has  imposed  on  the  body  of  shareholders. 

§  181.  Accordingly,  in  one  case  where  the  enabling  act  con- 
tained the  following  provision :  "  the  powers  of  the    a  ts  f  th 
corporation  shall  be  exercised  by  a  board  of  trustees,"   tody  corpo- 

«         "I  1    -I         •  rate;  when 

a  conveyance  of  real  estate  belonging  to  the  corpo-  held  inr 
ration  was  held  invalid  because  authorized  by  a  ^^^' 
shareholders'  meeting;*  and  in  another  case,  a  lease  of  cor- 
porate property,  authorized  in  the  same  manner,  was  set  aside 
on  the  ground  that  the  management  having  been  vested  in  the 
board  of  directore,  a  shareholders'  meeting  was  incompetent  to 
authorize  the  lease.^ 

§  182.  It  is  submitted,  however,  that  any  general  rule  which, 
from  these  cases,  might  be  deduced  as  to  the  incapacity  of 
shareholders  to  act  in  a  corporate  meeting,  when  the  manage- 


» See  §  195. 

*  GashwHer  v.  Willis,  33  Cal.  12. 

•  Conro  V.  Port  Henry  Iron  Co.,  12 
Barb.  27.  But  in  this  case  the  lease 
had  been  made  to  the  principal  share- 
holder for  a  nominal  consideration, 
ind  was  set  aside  at  the  suit  of  cred- 
itors OB  whom  it  was  a  fraud.  It 
shonld  have  been  set  aside  had  its 


execution  been  perfectly  regular. 
See,  also,  Union  Gold  Mining  Co.  v. 
Rocky  Mn.  Nat.  Bk.,  2  Col.  665;  Mc- 
Cullough  V.  Moss,  5  Den.  567,  575; 
Union  Mut.  Ins.  Co.  v.  Keyser,  32 
N.  H.  313, 315;  Dana  v.  Bank  of  U.  S., 
5  W.  &  S.  223,  245-247;  Dayton,  etc., 
R.  R.  Co.  V,  Hatch,  1  Disney  (Cin- 
cinnati Sup*r  Ct.),  84. 
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§  184.]        THE  LAW   OF  PRIVATB  CORPORATIONS.    [CHAP.  VH. 


ment  is  vested  in  a  board  of  directors,  is  to  be  applied  most 
cautiously.^  A  shareholders'  meeting  would  rarely  act  except 
in  regard  to  matters  of  vital  importance  to  corporate  interests; 
and  there  are  certainly  acts  which  the  corporate  constitution 
may  authorize,  that  are  beyond  the  authority  of  the  board  of 
directors,  although  the  management  is  vested  in  the  board.' 
Such  acts — even  if  a  shareholders'  meeting  would  not  by  itself 
have  been  sufficient  authority  for  them — ^if  done  by  the  direct- 
ors, at  least  require  for  their  validity  the  shareholders'  ratifi- 
cation.' And  certainly  the  final  authority  of  all  in  a  corpora- 
tion, to  say  whether  the  business  shall  be  carried  on  or  wound 
up,  rests  with  the  shareholders  and  not  with  the  directors.^ 

§  188.  Unquestionably  all  the  shareholders,  or  all  the  share- 
holders and  creditors,  acting  unanimously,  have  more  exten- 
sive powers  than  the  body  corporate  acting  by  a  majority,  and 
may  validly  do  acts  which  would  have  been  invalid  had  they 
been  done  by  the  body  corporate  through  an  ordinary  vote. 
Such  acts,  however,  are  rarely  acts  within  the  scope  of  the  cor- 
porate powers ;  and  it  is  only  with  doubtful  propriety  that  they 
may  be  called  acts  of  the  corporation  ;  for  they  are  rather  acts 
whereby  the  individuals  interested  in  the  corporate  enterprise 
authorize  or  ratify  what  it  was  legally  incompetent  for  the  cor- 
poration as  such  to  do.'^ 

§  184.  To  be  valid  in  themselves,  acts  done  by  the  body  cor- 
Mannerin  P^^^®  must  be  doue  in  a  corporate  meeting  duly 
which  the  assembled  ;  *  though  any  irregularity  may  be  cured 
late  should  by  the  acquiescence  of  those  who  would  have  had 
*^*  the  right  to  complain  of  it.'    In  considering  the  re- 


^  Although  the  management  be 
veBted  in  the  directors,  a  sharehold- 
ers^ meeting  may  appoint  a  commit- 
tee to  investigate  the  affairs  of  the 
corporation  and  incur  the  necessary 
expenses;  for  which  the  corpora- 
tion will  be  liable.  Star  Line  v.  Van 
Vliet,  43  Mich.  364. 

^  E.  g.j  directors  have  no  power  to 
increase  the  capital  stock,  or  lease 


the  entire  property  of  the  corpora- 
tion; see§§  226-229. 

'  See  Hancock  o.  Holbrook,  3  Fed. 
Rep.  353. 

«  See  §§  229,  230. 

^  Compare  Railroad  Co. «.  Howard, 
7  Wall.  392.  A  conveyance  of  the 
land  of  a  corporation  as  a  donation 
to  a  public  improvement,  if  assented 
to  by  all  the  stockholders  is  valid, 


^  As  to  the  manner  of  holding  cor- 
porate meetings  and  elections,  see 
If  573-576. 

166 


7  Nelson  o.  Hubbard,  96  Ala.  238. 


FABTH.]      ACTS   WITHIN  THE  COBPORATE  POWER.         [§  186. 


iations  between  the  corporation  and  outsiders  dealing  with  it 
in  good  faith,  this  general  rule  requires  modification.  Great 
banlship  would  be  worked  if  an  outsider  were  compelled  to  see 
to  it  at  his  peril  that  all  the  formalities  which  the  corporate 
body  before  action  or  in  acting  should  observe  were  in  fact 
observed.  Accordingly,  the  non-observance  of  antecedent  for- 
malities in  regard  to  notifying  the  meeting  will  not  affect  the 
rights  of  outsiders  acting  in  good  faith  on  the  assumption  that 
the  corporate  action  was  regular.^  On  the  other  hand,  it  may 
be  said,  since  ordinarily  only  acts  of  great  importance  are  done 
by  the  body  corporate,  outsiders  knowing  the  manner  in  which 
corporations  usually  act,  ought  carefully  to  examine  the  pro- 
ceedings of  the  body  corporate  when  their  rights  are  to  be 
based  directly  on  its  action. 

§  185.  Further,  if  there  are  in  the  constitution  of  a  corpora* 
tion  provisions  of  an  imperative  nature  relating  to  „ 

XL     ^-  ^1         111  -11  1        /»    ^    1     Pormalitiee 

the  action  of  shareholders,  every  one  will  be  affected   required  by 
with  notice  of  them,  and  bound  at  his  peril  to  see  to  cousent 
it  that  they  are  observed.    Thus,  when  a  statute  re-  hoWe^ 
quires  the  assent  of  two-thirds  of  the  shareholders 
present  in  a  shareholders'  meeting  as  a  condition  to  a  lease  of  a 


althoagh  not  authorized  by  any  cor- 
porate action,  and  will  estop  the 
itoekholders  from  claiming  the  land 
ontlie  diBsolution  of  the  corporation. 
Annaas  P.  H.  Co.  v.  Manning,  94 
Tex.  658.  Sach  acta  are  ultra  vires : 
and  their  legal  effect  is  the  subject 
of  Part  III.  of  the  present  chapter. 

>  See§{  204,  259,  for  like  principles 
applying  to  acts  of  directors  and 
other  corporate  officers. 

If  the  corporate  records  show  that 
a  meeting  waa  duly  called  on  proper 
notioe,  and  that  business  was  trans- 
acted at  the  meeting,  it  is  to  be  pre 
lomed,  in  the  absence  of  direct  con- 
trary evidence,  that  a  quorum  was 
pment.  Citizena'  Ins.  Co.  v.  Short- 
veil,  8  Allen,  217.  See  Sargent  v. 
Webster,  13  Mete.  497;  Chouteau 
^  Co.  0.  Holmee,  08  Mo.  601.    At 


a  meeting  duly  convened,  a  majority 
of  those  present  have  power  to  trans- 
act business,  though  they  are  a  rai- 
nori  ty  of  the  whole  number.  Granger 
V.  Gmbb,  7  Pbila.  350. 

Still,  it  has  been  held  that  a  vote 
purporting  to  authorize  an  agent  of 
the  corporation  to  convey  its  real  es- 
tate, passed  at  a  meeting  which  had 
not  been  notified  to  the  holders  of 
about  one-third  of  the  stock,  was 
void;  and  gave  no  validity  to  a  deed 
executed  pursuant  to  it;  but  the  case 
was  actually  decided  on  another 
point.  Stowe  v.  Wise,  7  Conn.  214. 
Failure  to  enter  at  the  time  on  the 
records  of  the  corporation  a  resolu- 
tion increasing  the  capital  stock 
does  not  invalidate  it  Handley  0. 
Stutz,  139  U.  S.  417. 
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§  185.]         THE  LAW  OF  PRIVATE  COBPOKATIOKS.  [CHAP.  VU. 

railroad,  a  lease  executed  without  such  assent  is  invalid.^  In 
like  manner,  where  under  its  enabling  act  a  corporation  is  au- 
thorized to  mortgage  its  property,  having  first  obtained  the 
written  consent  of  the  owners  of  two-thirds  of  the  capital 
stock,  this  written  consent  is  a  condition  precedent  to  the  valid- 
ity of  a  mortgage  executed  by  the  corporation  ;  and  the  cor- 
poration itself  cannot  give  consent  on  behalf  of  stock  held  by 
itself,  nor  can  the  assenting  shareholders  be  deemed  to  rep- 
resent a  proportionate  amount  of  the  stock  held  by  the  corpo- 
ration.* Still,  in  another  case,'  it  was  held  by  the  same  court 
construing  the  same  statute,  that  where  there  is  no  fraud  the 
defects  in  the  execution  of  the  consent  must,  to  invalidate  it, 
be  so  radical  that  an  intention  to  consent  cannot  be  inferred. 
In  this  case  the  objection  was  interposed  by  the  holder  of  a 
subsequent  mortgage,  and  the  court  said :  ^^  Without  consider- 
ing the  question  Avhether  any  but  stockholders  may  interpose 
the  objection  to  the  authority  exercised  in  this  case,  the  infer- 
ence that  the  general  purpose  and  design  of  the  act  was  in  the 
interest  of  stockholders  only  has  some  bearing  on  the  question 
presented  as  to  the  proper  rule  of  construction  to  be  adopted 
of  the  paper  produced  as  the  assent  of  the  stockholders."  *   The 


1  Peters  v.  Lincoln  and  N.  W.  R. 
R.  Co.,  2  McCrary,  276. 

«  Vail  V.  Hamilton,  85  N.  Y.  453. 
Such  a  mortgage  may  be  set  aside  at 
the  suit  of  a  receiver,  the  corporation 
being  insolvent 

The  last  two  points  stated  in  the 
text  were  not  necessary  to  the  deci- 
sion of  this  case ;  for  even  if  the  cor- 
poration could  validly  have  consented 
on  behalf  of  the  shares  held  by  it,  or 
if  those  shai*es  had  been  deducted 
from  the  total  amount  of  its  stock, 
still  there  would  not  have  been  a 
representation  of  two-thirds  of  the 
stock;  for  some  of  the  shai*es  on 
which  the  corpoi-atiun  purported  to 
consent,  and  which  were  needed  to 
make  up  the  two-thirds,  it  had  re- 
issued to  an  individual  by  a  transfer 
absolute  in  furm,  though  made  as 
collateral  security.     Compare  Green- 
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point  Sugar  Co.  v.  Whitin,  60  N.  Y. 
328, 339,  infra.  Still,  it  is  settled  that 
a  corporation  cannot  vote  on  shares 
held  by  it.  §136.  lb.  Where  for  the 
validity  of  a  moitgage  the  charter 
required  the  consent  of  the  holders 
of  more  than  seventy  per  cent  of  the 
common  and  preferred  stock,  it  was 
held  that  this  provision  was  for  the 
protection  of  the  stockholders,  and 
that  a  mortgage  executed  without 
such  consent  could  not  be  set  aside 
by  the  creditors  through  the  assignee 
in  insolvency.  Bishop  v.  Kent  & 
Stanley  Co.,  20  R.  I.  681. 

*  Greenpoint  Sugar  Co.  v,  Whitin, 
69  N.  Y.  328.  See  Paulding  v. 
Chrome  Steel  Co.,  94  N.  Y.  334; 
Welch  0.  Impoi'ters\  etc.,  Bank,  122 
N*.  Y.  177.  Compare  Lewis  v,  Jeff- 
ries, 86  Pa.  St.  340. 

«69    N.    Y.    333.      See    Boyoe  v. 


PART  IL]   acts    within  THE  CORPORATE   POWERS.        [§  187. 

ooDsent,  of  which  the  validity  was  before  the  court,  had  been 
signed  by  the  owners  of  two-thirds  of  all  the  stock  that  had 
ever  been  issued  ;  and,  although  they  were  not  the  holders  of 
two-thirds  of  the  amount  of  stock  specified  in  the  articles  of 
incorporation,  they  represented,  as  the  court  said,  "  two-thirds 
of  the  pecuniary  interest  and  property  of  the  corporation."  ^ 
And  the  consent  was  held  sufficient,  notwithstanding  other  al- 
leged defects,  all  of  which  the  court  considered  immaterial  un- 
der the  circumstances  of  the  case.^ 

§  186.  Further  principles  of  law  are  to  be  taken  into  con- 
sideration when  it  is  the  function  of  certain  officers   ^  _,,« 

Gertiflca- 

to  certify  the  existence  of  an  assent  of  shareholders  tion  of  the 
to  a  measure.  Then  it  would  seem,  although  the  ^ce^oTior- 
assent  naight  be  defective  or  perhaps  entirely  want-  "^*^**®»- 
ing,  that  the  certification  of  the  proper  officer  would  estop  the 
corporation  from  setting  up  either  of  these  facts  to  the  detri- 
ment of  an  outsider  who  had  acted  in  good  faith  relying  on  the 
certification.^ 

§137.   Shareholders   separately    and   individually  have  no 
power  to  act  for  the  corporation :  and  acts  done  by      dviduai 
them  in  such  a  manner  will  have  no  validity  as  cor-  sharehoid- 
|K)rate  acts;^  unless,  to  be  sure,  a  shareholder  acts  act  for  the 
under  some  special  authority,  in  which  case  he  does  tioS^^ 
not  act  as  a  shareholder.    This  statement,  however. 


MoDtauk  Gas  Co.,  37  W.  Va.  7B,  and 
§813.  This  same  statute  provides 
that  the  assent  **  shaU  first  be  filed  in 
the  office  of  the  clerk  of  the  county 
where  the  mortgaged  property  is 
litaated."  Under  this,  as  against  a 
labeeqaent  mortgagee  with  notice  of 
the  prior  mortgage,  an  assent  given 
vfUr  the  execution  of  the  prior  mort- 
gage ?alidates  it,  although  not  filed 
in  the  office  of  the  proper  county 
clerk,  such  assent  being  prior  in 
time  to  the  subsequent  mortgage. 
Rochester  Savings  Bank  v.  Averell, 
96  N.  T.  467.  See,  also,  Martin  v. 
Niagaa  Paper  Co.,  122  N.  Y.  165. 


160  N.  Y.  339.  Ace.  Gastner  o. 
Twitchell  Champlin  Co.,  01  Me.  524. 

*  Where,  for  the  validity  of  a  mort- 
gage, a  statute  requires  the  concur- 
rence of  two-thirds  of  the  sharehold- 
ers present  at  a  meeting,  it  is  suffi- 
cient if  all  the  directors  assent  at  a 
directors*  meeting,  they  being  in  fact 
all  the  shareholders  but  one.  Thomas 
V.  Citizens*  Horse  Ry.  Co.,  104  111. 
462.  The  court  said  that  all  the 
shareholders  had  assented;  and  the 
corporation  had  had  the  proceeds  of 
the  mortgage.  Compare  Miller  v. 
Rutland,  etc.,  R.  R.  Co.,  36  Vt.  452. 

'See  §§207  and  208  for  analogous 


^  For  note  4  see  p.  160. 
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requires  modification  in  this  respect:  shareholders  by  their 
separate  and  individual  action  or  acquiescence  may  estop  them- 
selves from  questioning  the  validity  of  an  act  done  on  behalf 
of  a  corporation.^  Conversely,  a  person  owning  all  the  capital 
stock  of  a  corporation  is  not  the  legal  owner  of  its  property, 
and,  for  ejcample,  cannot  maintain  replevin  for  it  in  his  own 
name.* 


principles  which  estop  a  corporation 
from  denying  the  existence  of  a  fact 
certified  to  by  an  agent,  on  the  ex- 
istence of  which  tlie  authority  of  the 
agent  to  act  depends;  also,  §§320- 
332. 

^Humphreys  v.  McKissock,  140 
U.  S.  304,  312;  Duke  v.  Markham, 
105  N.  C.  131;  Shay  v.  Tuolumne 
County  V7ater  Co.,  6  Cal.  73;  Ruby 
V.  Abyssinian  Society,  15  Me.  306; 
Bartlett  u.  Kinsley,  15  Conn.  327; 
Hartford  Bank  v.  Hart,  3  Day 
(Conn.),  491;  Hayden  v.  Middlesex 
Turnpike  Co.,  10  Mass.  397,  403; 
Harris  v,  Muskingum  Mfg.  Co.,  4 
Blackf .  ( Ind. )  267.  See  Canal  Bridge 
V.  Gordon,  1  Pick.  296,  303;  Bidwell 
V.  Pittsburgh,  etc.,  Ry.  Co.,  114  Pa. 
St.  535;  Rough  v.  Breitung,  117 
Mich.  48;  Sellers  v.  Greer,  172  111. 
549.  All  the  shareholdera  act- 
ing individually  cannot  convey  the 
corporate  property.  Wheelock  u. 
Moulton,  15  Yt.  519;  Isham  v.  Ben- 
nington Iron  Co.,  19  Vt  230,  249; 
Baldwin  v.  Canfield,  26  Minn.  43; 
Parker  «.  Hotel  Co.,  96  Tenn.  252. 
Compare  Gordon  v.  Swan,  43  Cal. 
564;  Castleberry  v.  State,  62  Ga.  442. 
So  a  person  who  is  president,  treas- 
urer, and  general  manager  of  a  cor- 
poration, and  owns  all  but  two  shares 
of  its  stock,  cannot  give  a  mortgage 
of  the  property  of  the  corporation  to 
secure  a  pre-existing  debt;  England 
V,  Dearborn,  141  Mass.  590.  Semble 
contra,  Swift  v.  Smith,  65  Md.  428. 
So  a  sale  of  corporate  property  made 
in  good  faith  by  the  assignee  of  an  | 
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insolvent  corporation  cannot  be  set 
aside  on  account  of  any  fraud  com- 
mitted by  a  shareholder  with  which 
the  assignee  was  in  no  way  connected. 
Trevitt  u.  Converse,  31  Ohio  St  6a 
Notice  to  individual  shareholders  is 
not  notice  to  the  corporation.  Davis 
Improved  Wrought  Iron  Wagon 
Wheel  Co.  r.  Davis,  etc.,  Co.,  22 
Blatchf .  221 ;  Xat.  Bank  o.  Anderson, 
28  S.  C.  143;  Blood  o.  La  Serena  L. 
<&  W.  Co.,  134  Cal.  361;  Nor  is  notice 
to  corporators.  Mercantile  Nat.  Bk. 
V.  Parsons,  54  Minn.  56. 

But  if  the  shareholders  covenant 
that  the  corporation  shall  do  certain 
acts,  they  will  be  individually  liable, 
at  least  in  damages,  if  it  do  not  per- 
form. Tileston  v.  Newell,  13  Mass. 
406;  see  Wheelock  v.  Moulton,  15  Vt. 
519,  524. 

1  Sheldon  Hat  Blocking  Co.  «. 
Eickemeyer  Hat  Blocking  Machine 
Co.,  90  N.  Y.  607;  Hull©.  Glover,  126 
111.  122;  Manhattan  Hai-dw.  Co.  v. 
Phalen,  128  Pa.  St  110;  Same  v.  Bo- 
land,  ib.  119;  McCaleb  v.  Goodwin 
et  al.,  114  Ala.  615;  Nicrosi  v.  Calera 
Land  Co.,  115  Ala.  429.    See  §§2ia- 

217. 

s Button  V,  Hoffman,  61  Wis.  20; 
First  NatU  B'k  of  Gadsden  v.  Win- 
chester, 119  Ala.  168.  See,  also, 
Compton  0.  The  Chelsea,  128  N.  Y. 
537;  Richter  v,  Henningsan,  110  Cal. 
530;  Exchange  Bank  v.  Macon  Cons. 
Co.,  97  Ga.  1;  Bridge  Co.  v.  Traction 
Co.,  196  Pa.  St.  25;  Sparks  o.  Dun- 
bar,  102  Ga.  129;  Harrington  v.  Con- 
nor, 51  Neb.  214;  Durlacher  v.  Frazer, 


PABT  n.]     ACTS    WITHIN   THE   CORPORATE   POWERS.       [§  188. 

§  188.  Before  entering  on  the  discussion  of  what  acts  of  the 
yarioas  classes  of  corporate  officers  are  binding  on 
the  corporatioii  it  will  be  convenient  to  notice  how  7h^^S<A 
the  validity  of  an  act  is  affected  by  the  circumstance  ^^ 
that  the  person  acting  on  behalf  of  the  corporation 
as  a  corporate  agent  or  officer  is  not  in  point  of  strict. law  the 
officer  he  purports  to  be — is  an  officer  de/actOy  and  not  an  offi- 
cer dejure} 

"An  officer  defacio^^^  says  Lord  Ellenborough,  "  is  one  who 
has  the  reputation  of  being  the  officer  he  assumes  to  be,  and  yet 
k  not  a  good  officer  in  point  of  law."  ^  It  is  consistent  with 
this  definition,  and  has  been  so  held,  that  by  color  of  election 
a  person,  though  clearly  ineligible,  may  be  such  an  officer.^ 
Moreover, ''  persons  acting  publicly  as  officers  of  the  corporation 
are  presumed  to  be  rightly  in  office.  ...  If  officers  of  the 
corporation  openly  exercise  a  power  which  presupposes  a  dele- 
gated aathority  for  tbe  purpose,  and  other  corporate  acts  show 
that  the  corporation  must  have  contemplated  the  legal  existence 
of  such  authority,  the  acts  of  such  officers  will  be  deemed  right- 
fal,  and  the  delegated  authority  will  be  presumed.  If  a  person 
acts  notoriously  as  cashier  of  a  bank,  and  is  recognized  by  the 
directors  or  by  the  corporation  as  an  existing  officer,  a  regular 
appointment  will  be  presumed ;  and  his  acts,  as  cashier,  wiU 


8Wyo.  58.  One  corporation  is  not 
liable  for  the  debts  of  another  cor- 
poration merely  because  the  same 
persons  hold  the  stock  in  both  cor- 
pontioDs.  Waycross  R.  Go.  o.  Offer- 
man  R.  Co.,  109  Ga.  827. 

A  promise  by  a  stockholder  to  pay 
the  debt  of  the  corporation  is  a  prom- 
iM  to  pay  the  debt  of  another,  and 
•0  within  the  Statute  of  Frauds. 
Home  Nat  Bank  v.  Waterman,  134 
IIL  461.  Shareholders,  though  they 
own  all  the  stock,  cannot  set  off  their 
individual  claims  against  a  creditor 
of  the  corporation,  in  an  action 
brought  by  him  against  the  'corpo- 
ration. Gallagher  v.  Brewing  Co., 
aS  Minn.  214.  But  a  shareholder  has 
ui  insurable  interest  in  the  property 

u 


of  the  corporation,  and  may  protect 
it  by  an  insurance  of  specific  prop- 
erty of  the  corporation.  Riggs  u. 
Commercial  Mutual  Insurance  Co., 
125  N.  Y.  7. 

1  In  regard  to  setting  aside  the  ap- 
pointment or  election  of  de  facto  offi- 
cers, see  §§  577-681. 

3  King  V.  Bedford  Level,  6  East, 
356,  368  ;  see  Parker  v.  Eett,  1  Lord 
Raymond,  658,  660.  This  definition 
is  followed  in  Mechanics*  Nat  Bank 
V.  Burnett  Mfg.  Co.,  32  N.  J.  Eq.  236. 
Compare  Norton  v.  Shelby  County, 
118  U.  S.  425. 

»  Knight  V.  Corporation  de  WeUs 
Lutw.,  508,  510.  See,  also,  O*  Brian 
V.  Kniyan,  Cro.  Jao.  552. 
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§  189.]       THE  LAW  OF  PBIVATB  CORPORATIONS.    [CHAF.  Vn. 

bind  the  corporation,  although  no  written  proof  is  or  can  be 
adduced  for  bis  appointment."  ^ 

Mere  general  reputation,  however,  is  not  evidence  as  against 
the  corporation,  to  prove  that  certain  persons  were  its  officers 
(directors),  the  ordinary  rules  of  evidence  being  applicable.' 

§  189.  The  general  rule  regarding  the  legal  effect  of  the  acts 
of  de  facto  officers  is  stated  in  Angell  and  Ames  on 
on  which  Corporations,  as  follows :  "  The  act  of  an  officer  de 
v3idity*of  focto  is  good,  whcrever  it  concerns  a  third  person, 
^acto  °'  who  had  a  previous  right  to  the  act,  or  has  paid  a 
officera.        valuable  consideration  for  it."  * 

It  is  submitted  that  this  statement  of  the  rule  does  not  give 
sufficient  prominence  to  the  principle  of  estoppel  on  which  the 
rule  depends ;  a  principle  which,  in  its  application  to  the  re- 
sponsibility of  corporations  for  the  acts  of  de  facto  officers,  may 
be  stated  thus :  If  a  body  of  men  acting  as  a  corporation  permit 
certain  persons  to  act  openly  as  corporate  officers— or  if  it  is 
permitted  by  the  directors,  assuming  them  to  have  had  the 
power  to  appoint  the  officer  in  question — the  corporation  will 
not,  to  the  detriment  of  persons  who  in  good  faith  have  acted 
on  the  assumption  that  the  persons  acting  as  officers  were  the 
officers  they  assumed  to  be,  be  permitted  to  impeach  the  validity 
of  their  acts  and  contracts  on  the  ground  that  such  persons  were 
not  legally  corporate  officers ;  ^  and,  on  the  other  hand,  persons 

1  Story,  J.,   in   Bank  of  U.  S.  v.  1411;  Heath  v.  SUverthom  L.  M.  Co., 


Dandridge,  12  Wheat.  64,  70.  In  ac- 
cord with  his  remarks  are  Hall  r. 
Carey,  5  6a.  239  ;  Despatch  Line  v. 
Bellany  Mfg.  Co.,  12  N.  H.  205. 

3  Litchfield  Iron  Co.  r.  Bennett,  7 
Cow.  234. 

>f2S7.  See  Kiddle  e.  Bedford 
County,  7  S.  &  R.  386,  392;  Zear- 
foss  V.  Farmers*  Institute,  154  Pa.  St. 
449;  Greene  o.  Sprague  MTg  Co., 
52  Conn.  330.  Of  course,  an  out- 
sider, having  no  standing  in  court  to 
do  80,  cannot  impeach  the  validity  of 
the  acts  of  a  de  facto  officer.  See 
Simpson  o.  Garland,  76  Me.  203. 

«Kuser  r.  Wright,  52  N.  J.  Eq.  825; 
Baird  t.  Bk.  of  Washington,  11 S.  <&  R. 
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.39  Wis.  147;  Mec.  Nat.  Bk.  v.  Burnet 
Mfg.  Co.,  32  N.  J.  Eq.  236;  Hacken- 
sack  Water  Co.  r.  De  Kay,  36  X.  J.  Eq. 
548;  San  Jos4  Savings  Bank  v.  Sierra 
Lumber  Co.,  63  Cal.  179.  In  re 
County  Life  Assurance  Co.,  L.  R.  5 
CIi.  288;  see  Stratton  v.  Lyons,  53 
Vt.  130;  Newton  MTg  Co.  c.  White, 
42  Ga.  148;  Barrell  v.  Lake  View 
Land  Co.,  122  Cal.  129;  Heinze  v. 
South  Green  Bay,  L.  &  D.  Co.,  109 
Wis.  99. 

A  familiar  application  of  this  rule 
is  to  the  case  where  legally  elected 
officers  hold  over  after  the  expira- 
tion of  their  terms  of  office.  The  acts 
of  such  officers  bind  the  corporation 


PART   U.]  ACTS   WITHIN    THE  COBPOBATE   POWERS.         [§  190. 


who  contract  with  de  facto  officers  as  officers  of  the  corporation 
>nll  not,  when  sued  by  the  corporation  on  the  contract,  be 
allowed  to  defend  on  the  ground  that  such  officers  were  not 
legally  the  representatives  of  the  corporation.  ^ 

§  190.  Both  branches  of  the  foregoing  proposition  rest  on 
principles  of  estoppel;  and  with  the  limits  of  the 
estoppel  the  scope  of  their  application  is  determined.   \^^ 
Consequently,  to  an  action  for  calls,  a  shareholder 
may  plead  that  the  directors  making  the  calls  were  not  legally 
elected ;'  and  a  forfeiture  of  shares  declared  by  illegally  chosen 
directors  may  be  set  aside.^    It  is  also  held  that  the  principle 
on  which  the  validity  of  the  acts  of  de  facto  officera  is  sustained 
against  the  corporation  does  not  apply  where  all  the  persons 
affected  have  notice  that  the  officers  assuming  to  act  were  not 
legally  chosen.^ 


as  to  outsiders  acting  in  good  faith. 
Thorington  o.  Gk>uld,  59  Ala.  461;  St. 
Loais  Domicile  Ass'n  o.  Augustin,  2 
Mo.  App.  123;  MiHiken  o.  Steiner,  56 
(^.  251.  So  persons  dealing  witli  an 
iaaurance  agent  may  assume  the  con- 
tioaance  of  his  authority  until  in 
some  way  informed  of  its  revocation, 
lusurance  Co.  v.  McCain,  96  U.  S.  84. 
See,  also,  cases  cited  in  the  preceding 
and  following  notes. 

^Delaware,  etc.,  Canal  Co.  o.  Penn- 
crlvania  C«>al  Co.,  21  Pa.  St  131; 
Cooper  9.  Curtis,  30  Me.  48S;  Imbo- 
den  B.  Etowah,  etc.,  M'g  Co.,  70  Ga. 
Bd  See  Simpson  v.  Garland,  76  Me. 
203;  Abbott  r.  Chase,  75  Me.  83. 

'  People's  Mutual  Ins.  Co.  o.  West- 
cott,  14  Gray,  440;  Howbeach  Coal 
Co.v.Teague,5H.<&.  N.151.  Qussre, 
Buppofiing  the  only  shareholders  dis- 
puting the  call  had  taken  part  with- 
out objection  in  the  election  of  the 
fUrectors,  and  voted  for  them. 

It  has  been  held,  where  directors 
were  elected  at  a  meeting  of  share- 
holders not  called  by  the  persons 
named  in  the  certificate  of  incorpo- 
ntion,  that  a  subscriber  when  sued 
on  his  subscription    cannot   plead 


that  the  directors  were  not  legal  offi- 
cers. The  statute  in  this  respect 
being  but  directoi*y,  the  validity  of 
the  directors'  acts  could  not  thus  be 
questioned  collatei*ally.  Chamber- 
lain 9.  Painesville,  etc.,  R.  R.  Co.,  15 
Ohio  St  225.     See  §  540. 

B  Gai'den  Gully  Mining  Co.  v.  Mo- 
Lister,  L.  R.  1  App.  Cas.  39. 

*  State  c.  Curtis,  9  Nev.  325;  Orr 
Water  Ditch  Co.  c,  Reno  Water  Co., 
17  Nev.  166. 

It  has  also  been  held  that,  though 
the  acts  of  a  president  de  facto  would 
be  valid  '*for  ordinary  purposes," 
yet  when  a  suit  by  which  he  was 
eventually  ousted  was  pending  to  try 
his  title  to  the  office,  he  could  not 
make  a  valid  assignment  of  securi- 
ties belonging  to  the  corporation, 
with  a  view  to  making  preferences 
between  creditors.  Walker  r.  Flera- 
ming,  70  N.  C.  483. 

But  would  such  an  assignment  have 
been  in  the  power  of  a  president  de 
jMr^/  See  §§  236  ei  8eq.  De  facto 
officers  cannot  avail  themselves  of 
their  acts  in  their  own  favor.  Shel- 
lenberger  v.  Patterson,  168  Pa.  St.  30. 
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§  198.]        THE  LAW   OF  PRIVATB  OOBPOEATION8.    [CHAP.  VU. 


General 
rules  regu- 
lating the 
responsi- 
bility of 
corpora- 
tions for 
the  acts  of 
their 
agents. 


§  191.  There  are  certain  rules  of  general  application  regard- 
ing the  responsibility  of  corporations  for  the  acts  of  their  agents, 
which  it  will  be  well  to  consider  before  discussing  in  detail 
the  authority  of  the  different  classes  of  corporate 
agents. 

§  192.  The  acts  of  directors  and  other  corporate 
agents  are  valid  as  to  the  corporation  and  all  persons 
interested  in  the  corporate  enterprise,  when  the  direct- 
ors or  other  agents  act  in  pursuance  of  powers  origi- 
nally conferred  on  them  by  the  charter,  or  enabling 
statute  and  articles  of  association ;  or  conferred  on  them 
through  an  exercise  of  power  vested  in  the  body  corporate  or 
— in  the  case  of  agents  other  than  the  board  of  directors — ^in 
the  board  of  directors.  And  where  competent  authority  is  ex- 
pressly conferred  on  an  agent  for  a  certain  purpose,  he  will 
have  incidental  authority  to  do  whatever  acts  are  necessary 
and  proper  to  carry  out  the  purpose  of  his  appointment.* 
§  193.  If  directors  or  other  corporate  agents  do  an  act  which 
is  not  beyond  the  scope  of  the  corporate  powers,  the 
the^iaw'of  question  whether  the  act  is  binding  on  the  corpora- 
jUcabL*^  tion  and  all  persons  interested  in  the  corporate  en- 
Acts  within  terprise  may  be  usually  solved  by  the  ordinary  rules 
imi-v  scope  of  agcucy.'^  If  the  act  was  within  the  ordinary 
apenT's  au-  scopc  of  the  agent's  authority,  and  the  other  party 
va?id!^  acted  in  good  faith,  having  no  notice  that  the  agent 
had  in  fact  no  authority  to  do  the  act  in  question, 
the  corporation  will  be  bound  by  the  act,  unless  the  powers  of 
the  agent  are  contained  in  some  instrument  {e.  y.,  the  charter), 
with  knowledge  of  the  contents  of  which  the  other  party  was 
affected ;  for  a  person  dealing  with  a  corporate  agent  is  justified 
in  assuming  that  the  agent  has  authority  to  do  any  act  or  make 
any  contract  within  the  scope  of  his  employment  and  incidental 
thereto.^    As  Justice  Story  said,  giving  the  opinion  of  the  court 


^  A  general  power  conferred  on  the 
president  of  a  railroad  company  to 
borrow  money  for  it,  and  purchase 
rails,  locomotives,  etc.,  and,  in  or- 
der to  do  BO,  to  make  and  deliver 
obligations,  bills  of  exchange,  and 
contracts  of  the  company,  includes 
authority   to   give    securities    to  a 

1&4 


lender  or  a  vendor.  Hatch  v.  Cod- 
dington,  05  U.  S.  48.  See  Rathbun 
V.  Snow,  12.^  N.  Y.  343. 

8  New  York,  P.,  etc.,  R.  R.  Co.  «. 
Dixon,  114  N.  Y.  80. 

•  See,  c.  fir.,  Fletcher  v.  New  York 
Life  Ins.  Co.,  14  Fed.  Rep.  846; 
Adams  Exp.   Co.  r.  Schlesinger,  75 


PART  n.]    ACTS   WITHIN  THB  CORPORATE  POWERS.         [§  193. 


in  Minor  v.  Mechanics'  Bank,^  "  The  officers  of  the  bank  are 
held  oat  to  the  public  as  having  authority  to  act,  according  to 
the  general  usage,  practice,  and  course  of  their  business ;  and 
their  acts  within  the  scope  of  such  usage,  practice,  and  course 
of  business  would,  in  general,  bind  the  bank  in  favor  of  third 
persons  possessing  no  other  knowledge."^ 
Farther,  from  the  circumstance  that  a  corporate  agent  or 


Pa.  St  246;  Great  Western  Ry.  Co. 
e.  Miller,  19  Mich.  305;  Tenn.  River 
Tians.  Co.  v.  Kavanaugh  Bros.,  93 
Ala.  324;  S.  C,  101  Ala.  1;  Fulton 
fi.  &  L.  Ass^n  V.  Greenlea,  103  Ga. 
376;  PoUock  o.  Carolina  Interstate 
B.  a;  L.  Ass'n,  51  S.  C.  420.  Station 
Agents  are  presumed  to  have  author- 
ity to  contract  for  the  transporta- 
tion of  freight;  and  shippers  are  not 
affected  with  notice  of  limitations 
on  their  powers  unless  the  limita- 
tions are  conveyed  to  the  public  in  a 
iDaaner  authorizing  the  inference 
that  shippers  are  apprised  of  them. 


458;  Pacific  R.  K.  Co.  v,  Thomas,  19 
Kan.  256.  Compare  Louisville  E.  & 
St.  L.  Ry.  Co.  0.  Mc Vay,  98  Ind.  391 ; 
Union  Pacific  Ry.  Co.  v.  Beatty,  36 
Kan.  265.  But  a  station  agent  or 
conductor  has  no  such  authority; 
§  201.  See,  also.  Insurance  Co.  v. 
McCain,  96  U.  S.  84,  and  cases  in  the 
following  notes. 

» 1  Pet.  46,  70. 

^  Thus,  where  a  person  pays  a  debt 
over  the  bank-counter  to  an  officer 
who  was  paying  and  receiving  teller 
of  the  bank,  without  knowledge  that 


he  is  not  authorized  to  receive 
Praittv.  Hannibal  and  St  Jo.  R.  R.  money,  the  bank  is  bound  by  the 
Co.,  62  Mo.  527;  Harrison  v.  Mis- ■  payment.  East  River  National  Bank 
Bouri  Pacific  Ry.  Co.,  74  Mo.  364;   v.  Gove,  57  N.  Y.  597.     See  Hotch- 

kiss  V.  Artisans'  Bank,  2  Keyes,  564. 


Watson  V.  Memphis,  etc.,  R.  R.  Co., 
9 Heisk.(Tenn. )  255 ;  Michigan  South- 
em  &  N.  L  R.  R.  Co.  u.  Day,  20  111. 
375.    But  compare  Wood  v,  C.  M.  & 
St  P.  Ry.  Co.,  59  Iowa,   196;  Bur- 
roughs 0.  Norwich,  etc.,  R.  R.  Co., 
lOO  Mass.  26;  Missouri  Pac.  Ry.  Co. 
e.  StalU,  31  Kan.  752;  Wood  v.  C.  M. 
4  St  P.  Ry.  Co.,  59  Iowa,  196.     Pas- 
sengers may  assume  that  baggage- 
masters  have  authority  to  make  all 
ordimiry  contracts  and  aiTangements 
connected  with  the   transportation 
of  baggage.    Isaacson  v.  N.  T.  C.  & 
H.  R.  R.  R.  Co.,  94  N.  Y.  278.    So 
general  or  division  superintendents, 
or  general  agents  of  a  railroad  com- 
pany, may  be  presumed  to  have  au- 
thority to  employ  a  physician  to  at- 
tend an  employ^  injured  in  the  ser- 
vice of  the  company.     Atlantic  and 
Fte-  H.  R  Co.  V.  Reisner,  18  Kan. 


So  an  agent  for  an  insurance  com- 
pany, authorized  to  take  and  approve 
risks  and  to  insure,  is  authorized  by 
general  usage  to  allow  credit  for  the 
premium.  Its  allowance  does  not 
impair  the  validity  of  the  prelimi- 
nary contract  to  insure.  Insurance 
Co.  V,  Colt,  20  Wall.  560.  And  a  cor- 
poration may  be  held  on  promissory 
notes  issued  by  its  treasurer  in  ac- 
cordance with  usage.  In  re  Great 
Western  Telegraph  Co.,  5  Hiss.  363. 
Compare,  as  to  treasurer's  authority, 
Atkinson  v.  St.  Croix  M'f'g  Co.,  24 
Me.  171;  Stark  Bank  ©.  U.  S.  Pot- 
tery Co.,  34  Vt.  144;  Davis  r.  Rock- 
ingbam  Investment  Co.,  89  Ya.  290. 
A  treasurer  cannot  bind  his  corpora- 
tion for  money  borrowed  by  him  and 
embezzled,  when  no  usage  or  author- 
ity in  him  is  shown.     Craft  o.  South 
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officer  for  a  space  of  time  has  performed  certain  acts  on  behalf 
of  the  corix)ration,  with  its  acquiescence  or  with  the  acqui- 
escence of  his  superior  officers,  who  themselves  have  authority 
to  do  the  acts  in  question,  persons  dealing  with  him  will  be 
protected  in  acting  on  the  honest  assumption  that  those  acts 
and  acts  of  a  like  nature  done  for  a  similar  purpose  are  within 
the  scope  of  his  authority.^ 
§  194.  It  is  of  importance  to  determine  what  limitations  on 
the  authority  of  corporate  agents  will  protect  a  cor- 
poration from  responsibility  for  their  unauthorized 
acts.  Limitations  having  this  effect  may  be  divided 
into  three  classes:  first,  those  with  knowledge  of 
which  persons  transacting  business  with  corporate 
agents  are  affected  as  a  matter  of  law ;  secondly,  those  actually 
brought  to  the  knowledge  of  such  persons ;  and,  thirdly,  those 
a  reasonable  man  would  infer  from  the  character  of  the  agent^s 
employment. 

§  195.  It  is  undisputed  that  persons  dealing  with  a  corporsr 
tion  are  charged  with  notice  of  the  limitations  on  the 
authority  of  its  agents  contained  in  its  charter  or 
enabling  act  and  articles  of  association.^    And  a  person  dealing 


Effective 
limitations 
on  the  an- 
tliority  of 
corporate 
agents. 


Class  I. 


Boston  R.  R.  Co.,  150  Mass.  207. 
(There  was,  also,  a  by-law  forbid- 
ding it.) 

1  Mining  Co.  v,  Anglo-Calif omian 
Bank,  104  U.  S.  192  ;  Creswell  v. 
Lanahan,  101  IT.  S.  347 ;  Merchants' 
Bank  o.  State  Bank,  10  Wall.  604  ; 
Beers  v.  Phodnix  Glass  Co.,  14  Barb. 
858;  PhUlips  v.  Campbell,  43  N.  Y. 
271 ;  Talladega  Insurance  Co.  v.  Pea- 
cock, 07  Ala.  253  ;  Lester  v.  Webb,  1 
Allen,  34  ;  McDonald  v,  Chisholm, 
131  111.  273  ;  see  Allen  v.  Citizens' 
Steam  Navigation  Company,  22  Cal. 
28;  Lee  v.  Pittsburgh  Coal,  etc.,  Co., 
56  How.  Pr.  (N.  Y.)  373;  S.  C, 
aflfd  75  N.  Y.  601 ;  Woman's  Chris- 
tian Temperance  Union  v.  Taylor,  8 
Col.  75;  and,  genemlly,  the  princi- 
ples of  estoppel  apply  to  corpora- 
tions. Bank  v.  Flour  Co.,  41  O.  St. 
552  ;  New  York  &  N.  £.  R.  R.  Co.  r. 
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New  York,  etc.,  R.  R.  Co.,  62  Conn. 
274,  282  ;  Heine  v.  PoUak,  118  Ala. 
617;  Magowan  v.  Grove ung,  14  S. 
Dak.  543. 

Compare  Elliott  Bank  v.  Western, 
etc.,  R.  R.,  2  Lea  (Tenn.),  676. 

^  Pearce  v,  Madison,  etc.,  K  R.  Co., 
21  How.  441,  443;  Davis  v.  Old 
Colony  R.  R.  Co.,  131  Mass.  258; 
Beatty  c.  Marine  Ins.  Co.,  2  Johns. 
(N.  Y.)  100;  Dabney  v.  Stevens,  2 
Sweeney,  415,  aff'd  46  N.  Y.  681; 
Adriance  v.  Roome,  52  Barb.  399; 
Silliman  v,  Fredericksburg,  etc.,  R. 
Co.,  27  Gratt  (Va.)  119  ;  Merritt  v. 
Lambert,  1  Hoffman's  Ch.  (N.  Y.) 
105  ;  Rootv.  Wallace,  4  McLean,  8; 
Salem  Bank  v.  Gloucester  Bank,  17 
Mass.  1,  29  ;  Fitzhugh  v.  Land  Co., 
81  Tex.  306  ;  see  Zabriskie  v.  Cleve- 
land, etc.,  R.  K  Co.,  28  How.  881, 
398. 


PART  n.]  ACTS    WITHIN   THE  CORPORATE  POWERS.  [§  196. 

^nth  a  domestic  corporation  is  also  charged  with  knowledge  of 
the  general  law  regulating  corporations,  statutory  as  well  as 
unwritten.'  Further,  where  a  certain  class  of  corporations,  for 
instance  banks,  have  established,  recognized,  and  well-known 
usages,  all  persons  dealing  with  their  agents  will  be  affected 
with  notice  of  these  usages,  and  the  contracts  of  such  corpora- 
tions will  be  construed  with  reference  to  them.^ 

§  196.  In  regard  to  by-laws,  it  is  impossible  to  state  any  rule 
of  aniversal  or  even  general  applicability ;  for  whether 
a  person  dealing  with  a  corporation  is  affected  with  b^^^' 
notice  of  its  by-laws  depends  greatly  on  the  position 
they  fill  in  the  scheme  of  organization  and  incorporation  of  the 
company  prescribed  by  its  enabling  act.    It  has  perhaps  been 
held  that  all  persons  dealing  with  corporate  agents  are  charged 
with  notice  of  the  limitations  on  their  authority  contained  in 
the  by-laws.^    But  this  proposition,  thus  broadly  stated,  is  not 
generally  accepted  as  law.    Indeed,  the  weight  of  authority  is 


The  English  law  is  similar  in  this 
respect.  In  re  Coanty  Life  Assurance 
Co.,  L.  B.  6  Ch.  2S8,  293;  Royal 
British  Bank  v.  Turquand,  6  £1.  & 
Bl.  827  ;  Ernest  v.  Nicholls,  6  H.  L. 
C.  401,  419  ;  Foontaine  v.  Carmar- 
then Ry.  Co.,  L.  R.  5  Eq.  316,  322. 

^  A  party  dealing  with  the  agents 
of  a  foreign  corporation  must  take 
notice  of  every  limitation  in  its 
charter;  but  is  not  affected  with 
notice  of  statutes  of  a  general  nature 
enacted  by  the  foreign  state,  though 
they  tend  to  abridge  the  corporate 
powers.  Hoyt  v.  Thompson's  Exr.^ 
19  N.  T.  207  ;  see  Bank  of  Chillicothe 
V.  Doge,  8  Barb.  233.  But  see  City 
Fire  Ins.  Co.  o.  Carrugi,  41  Ga.  660. 

A  person  dealing  with  the  direct- 
ors of  a  foreign  (English)  corpora- 
tion is  affected  with  notice  of  the 
limitations  on  their  authority  con- 
tained in  the  articles  of  association. 
I^avis  0.  Flagstaff  Silver  Mining  Co., 
2  Utah,  74  ;  compare  Flagstaff  Silver 
tfining  Co.  ».  Patrick,  ib.  304. 

'Renner  v.  Bank  of  Columbia,  9 


Wheat.  581 ;  Lincoln,  etc..  Bank  v. 
Page,  9  Mass.  155  ;  Smith  v.  Whiting, 
12  Mass.  6.  See  Blanchard  o.  Hilliard, 
11  Mass.  85  ;  Weld  v.  Gorham,  10 
Mass.  366;  Jones  o.  Fales,  4  Ma&s. 
245  ;  Whitwell  9.  Johnson,  17  Mass. 
452  ;  City  Bank  v.  Cutter,  3  Pick. 
414;  Haddock  o.  Citizens^  Nat.  Bank, 
53  Iowa,  542.  Compare  Jackson  Ins. 
Co.  0.  Cross,  9  Heisk.  (Tenn.)  283. 

^  Adriance  o.  Rooroe,  52  Barb.  390, 
411;  Dabney  v.  Stevens,  2  Sweeny 
(N.  Y.),  415;  De  Best  r.  Albert 
Palmer  Co.,  1  How.  Pr.  N.  S.  (N.  Y.) 
501;  Bocock  v.  Coal  Co.,  82  Va.  913. 
See,  Fowler  r.  Gt.  So.  T.  A  T.  Co., 
104  La.  751.  In  these  cases,  how- 
ever, the  decision  seems  to  have 
turned  rather  on  the  fact  that  the 
act  in  question  was  beyond  the  scope 
of  the  authority  of  the  officers  doing 
it,  coupled  with  the  absence  of  cir- 
cumstances from  which  authority 
might  reasonably  have  been  inferred. 
Compare  Wayne  Title  Co.  c.  Ry.  Co., 
191  Pa.  St.  90;  Worthington  v,  Ry. 
Co.,  195  Pa.  St.  211. 
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in  favor  of  the  general  rule  that  outsiders  are  not  charged  with 
knowledge  of  the  by-laws  of  a  corporation.*  An  examination 
of  the  ratio  decidendi  of  a  few  cases  may  point  to  some  rule  on 
this  important  point.  Smith  v.  Smith  ^  holds  that  outsiders  are 
not  affected  by  the  by-laws  of  a  corporation,  because  "  these 
are  private,  and  only  accessible  to  the  officers  of  the  company." 
So  in  Samuel  v.  Holladay*  it  was  held  that  a  by-law  made  by  a 
board  of  directors  for  their  own  government,  providing  how 
special  meetings  of  the  board  should  be  called,  could  not  affect 
contracts  made  with  third  persons  having  no  actual  notice  of 
the  by-law ;  Justice  Miller  saying  that  the  effect  of  such  a  by- 
law on  outsiders  differed  from  the  effect  of  "  by-laws  made  by 
the  stockholders  at  the  annual  or  stated  meeting,  under  author- 
ity and  direction  of  a  provision  of  the  charter."* 

§  197.  The  principle  underlying  these  decisions  seems  to  be 
that  a  stranger  should  not  be  charged  with  knowledge  of  by- 
laws because  of  the  difficulty  he  would  have  in  acquainting 
himself  with  them,  and  because  the  authority  of  the  corpora- 
tion to  make  by-laws  was  not  intended  to  affect  the  rights  of 
outsiders.^  But  if  the  statutes  regulating  the  organization  of 
the  company  should  require  by-laws  to  be  passed  at  the  first 
meeting  of  the  subscribers  or  shareholders,  and  be  tiled  with 
the  articles  of  association  in  some  public  office,  it  would  seem 
reasonable  that  persons  dealing  with  the  corporation  should  be 
charged  with  notice  of  such  by-laws  tiled  in  pursuance  of  statute 
in  a  public  place  for  public  inspection. 

Finally,  whether  outsiders  are  charged  with  notice  of  the 
by-laws  or  not,  if  a  course  of  action  is  unauthorized  by  reason 
of  some  by-law,  but  is  acquiesced  in  by  the  corporation,  the 


^Pay  B.  Noble,  12  Cush.  1;  Ten 
Broeck  o.  Boiler  Compound  Co.,  20 
Mo.  App.  10;  and  cases  in  the  fol- 
lowing notes.  See,  also,  Eingsly  v. 
New  England  Ins.  Co.,  8  Cush.  393, 
408;  Mechanics'  etc.,  Bank  v.  Smith, 
19  Johns.  115;  In  re  Asiatic  Bank- 
ing Corp.,  Royal  Bank  of  India's 
Case,  L.  R  4  Ch.  252;  Anglo-Cali- 
fornia Bank  v.  Grangers'  Bank,  63 
Cal.  369;  Barnes  Bros.  v.  Coal  Co., 
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101  Tenn.  354;  Gordon  v.  Muchler, 
34  La.  Ann.  604.  Last  case  holding 
depositor  in  bank  not  bound  by  by- 
law. 

2  62  111.  493,  497. 

>  1  Woolw.  400,  408;  S.  C.  Mao- 
Cahon,  214. 

*  See  Cummings  v.  Webster,  43 
Me.  192. 

6  See  Mechanics'  etc.,  Bank  v. 
Smith,  19  Johns.  116,  124. 


PART  n.]  ACTS   WITHIN    THE  CORPORATE   POWERS.         [§  199. 


CltfsII. 


by-law  will  not  affect  the  rights  of  an  outsider  acting  in  good 
faith.* 

§  198.  The  next  class  of  restrictions  on  the  authority  of  cor- 
porate agents  which  are  efifectual  in  protecting  the 
corporation  from  the  consequences  of  an  agent's  ex- 
ceeding his  authority,  are  those  which  are  brought  to  the  actual 
knowledge  of  the  party  dealing  with  the  corporate  agent  before 
the  act  is  done  wherein  it  is  alleged  that  the  agent  exceeded  his 
authority.  An  express  limitation  on  the  authority  of  a  corpo- 
rate agent  brought  to  the  actual  notice  of  any  person  dealing 
with  him  will,  in  respect  of  the  matter  to  which  the  limitation 
refers,  protect  the  corporation  from  any  liability  arising  ex  con- 
tractu from  its  agent's  unauthorized  acts.^  The  efficacy  for  the 
protection  of  the  corporation  of  this  class  of  limitations  depends 
on  the  actual  knowledge  of  the  person  contracting  with  the 
corporate  agent  ;^  and  the  burden  is  on  the  corporation  to  prove 
knowledge  on  the  part  of  such  person,  unless  the  circumstances 
are  such  that  his  knowledge  may  reasonably  be  presumed.^ 
Any  special  or  private  instructions  to  the  corporate  agent,  un- 
communicated  to  the  person  dealing  with  him,  will  not  affect 
the  rights  of  such  person  against  the  corporation.^ 

§  199.  It  may  be  added  here,  that  when  reasonable  regular 
lions  have  been  competently  made  by  the  proper  corporate 
authority  with  special  reference  to  the  dealings  of  outsiders 
with  the  corporation  through  its  agents,  all  persons  having 
knowledge  of  the  regulations  will  be  bound  by  them  in  con- 
tracting and  dealing  with  the  corporation.  Thus  where,  in 
making  a  deposit  in  a  savings  bank,  the  depositor  receives  a 
pass-book  containing  a  printed  rule  that  no  depositor  shall  be 
paid  without  producing  the  pass-book,  and  that  payments  made 


*  Phillips  «.  Campbell,  43  N.  Y. 
271;  Emery  v.  Boston  Marine  Ins. 
Co.,  138  Mass.  398;  Donovan  o.  Hal- 
sey  Fire  Engine  Co.,  58  Mich.  38; 
('ray  v.  Nat.  Benefit  Ass'n,  111  Ind. 
^1;  compare  Knight  v.  Lang,  4  E. 
D.  Smith  (N.  Y.),  381;  Jackson  tJ. 
♦Ampbell,  3  Wend.  572  ;  Martin  u. 
Niagara  Paper  Co.,  122  N.  Y.  105; 
UnderhiU  v.  Santa   Barbara   Land 


Co.,  93  Cal.  300;  Produce  Exchange 
Co.  V.  Bieberbach,  176  Mass.  577. 

2  Marvin  v.  Universal  Life  Ins.  Co., 
85  N.  Y.  278. 

"  Insurance  Co.  v.  McCain,  96  U.  S. 
84. 

^  See  §  193,  and  compare  §§  358, 
359. 

^  Insurance  Co.  v.  McCain,  supra; 
Ftkj  V.  Koble,  12  Cnsh.  1;  Brown  v. 
Insurance  Co.,  165  MaM.  565. 
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Glass  ni. 


to  the  bearer  of  the  pass-book  shall  be  deemed  good  and  valid 
payments  to  the  depositor,  a  payment  made  in  accordance  with 
the  rule  binds  the  depositor,  although  his  signature  to  a  draft 
or  order  may  have  been  forged ;  providing  the  officers  of  the 
bank  are  guilty  of  no  negligence.^  But  if  any  circumstance 
is  brought  to  the  notice  of  the  officers  to  put  them  on  inquiry 
or  arouse  the  suspicion  of  an  ordinarily  careful  person,  their 
failure  to  make  inquiry  raises  a  question  of  negligence  for  the 
jury.' 

§  200.  The  third  class  of  effective  restrictions  arise  from  the 
nature  of  the  agent's  employment  as  indicating  the 
scope  of  his  authority.  If  an  act  is  beyond  the  ordi- 
nary scope  of  the  agent's  employment  and  authority,  and  was 
not  in  fact  authorized  by  the  corporation,  nor  by  superior 
officers  who  themselves  have  authority  to  do  or  authorize  it, 
the  corporation  will  not  be  bound  ;  for  the  power  to  bind  the 
corporation  ma}'  be  presumed  to  exist  in  its  agents  and  officers 
only  in  regard  to  acts  within  the  scope  of  its  ordinary  business 
and  their  ordinary  duties.^  And  when  a  corporate  agent,  with- 
out actual  authority,  exceeds  the  powers  which  an  outsider 
from  the  agent's  employment  may  reasonably  suppose  him  to 
possess,  the  corporation  is  not  estopped  from  repudiating  the 
unauthorized  act.^ 

§  201.  The  following  are  instances  of  the  last  class  of  re- 
strictions :  A  general  insurance  agent  will  not  bind  his  com- 
pany by  accepting  articles  of  personal  property  in  satisfaction 
of  a  premium  payable  in  money.'    Station  agents  and  conduct- 


^  Schoenwald  v.  Metropolitan  Sav- 
ings Bk.,  26  N.  Y.  418;  Appleby  v, 
Erie  County  Savings  Bk.,  62  N.  Y. 
15;  Sullivan  v.  Lewiston  Institution 
of  Savings,  56  Me.  507.  Compare 
Manhattan  Co.  v,  Lydig,  4  Johns. 
377;  Kimball  v.  Norton,  59  N.  H.  1. 

Likewise  the  depositors  may  rely 
on  the  by-laws  in  such  case;  and 
when  a  savings  bank  pays  money  to 
the  wi'ong  person,  and,  in  so  doing, 
acts  in  contravention  of  its  by-laws, 
it  will  be  liable.  People's  Savings 
Bk.  9.  Cupps,  91  Pa.  St  316.  In  this 
oaae  the  forged  order  was  not  wit- 
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nessed  as  required  by  the  by-laws. 
Compare  State  v,  Atherton,  40  Ho. 
209  ;  Morris  Canal,  etc.,  Co.  v.  Van 
Vorst,  21  N.  J.  L.  100. 

2  Ceams  v.  Bowery  SVgs  B'k,  136 
N.  Y.  557. 

8  First  Nat.  Bk.  v.  Ocean  Nat 
Bk.,  60  N.  Y.  278;  West  Nat  Bk.  v. 
Ai-mstrong,  152  U.  S.  346. 

*  Fawcett  v.  New  Haven  Organ  Co., 
47  Conn.  224. 

'  Hoffman  v.  Hancock  Mut  Life 
Ins.  Co.,  92  U.  S.  161.  Compare 
Hackney  v.  Allegheny  County  Hut 
Ins.  Co.,  4  Pa.  St  185. 


PAET   n.]  ACTS    WITHIN   THE  CORPORATE   POWERS.         [§  201. 

ore  of  a  railroad  company  have  no  authority,  by  virtue  of  their 
positions,  to  employ  a  physician  at  the  expense  of  the  company 
for  a  brakeman  injured  by  its  cars.^  Nor  has  a  ticket  agent  at 
a  way  station  authority  to  modify  the  terms  of  a  through 
ticket.'  Nor  is  a  railroad  company  liable  for  advances  made 
bv  a  commission  merchant  on  the  faith  of  a  bill  of  ladincr 
fraadolently  signed  by  one  of  its  station  agents,  when  the  goods 
described  in  the  bill  had  not  been  received  at  the  station  for 
transportation ;  for  every  one  must  be  held  to  know  that  a 
station  agent  has  no  power  to  give  bills  of  lading  for  goods  not 
received  by  him,  and  must  ascertain  whether  the  goods  have  in 
fact  been  shipped.^  Proof  that  a  person  was  the  general  agent 
of  a  corporation  in  charge  of  its  business  at  a  certain  place, 
shows  no  authority  in  him  to  execute  a  bill  or  note  on  behalf 
of  the  corporation.^  A  "  general  agent "  has  no  implied  au- 
thority to  transfer  the  real  estate  of  the  corporation  ;^  nor  has 
a  general  superintendent  and  manager.*  A  secretary  of  a  min- 
ing company  has  no  authority,  ex  officio^  to  assign  a  note  be- 
longing to  the  company;^  nor  the  secretary  of  an  insurance 
company  to  sign  a  draft  on  its  behalf.^    And  officers  of  a  bank 


1  Tucker  o.  St  Louis,  K.  C.  and  N. 
Rj.  Co.,  54  Mo.  177.  But  see  Terre 
Haate  ^  L  R.  R.  Co.  o.  McMarray, 
9S  Ind.  358.  But  a  division  superin- 
tendent has.    ArUe^  §  193,  note. 

'McClure  v.  Philadelphia,  etc.,B. 
R.  Co.,  34  Md.  .532. 

'Friedlander  v.  Texas,  etc..  By. 
Ca,  130  U.  S.  416 ;  Balto.  and  Ohio 
a  R.  Co.  9.  Wilkens,  44  Md.  11. 
Compare  §  IdS,  note. 

♦  Atkinson  v.  St.  Croix  MTg  Co., 
24  Me.  171;  New  York  Iron  Mine  v. 
Fiist  Nat  Bank,  S9  Mich.  644;  see 
fimedict  0.  Lansing,  5  Denio,  283. 

*Stow  ».  Wyse,  7  Conn.  214.  In 
Thayer  e.  Nehalem  Mill  Co.,  31  Or. 
437,  it  was  held  that  a  **  general 
^nt  *'  might  execute  a  mortgage  of 
the  corporate  property,  when  he  is 
giTen  general  power  to  manage  the 
busineis  and  is  far  from  the  place 


where  the  directors  are,  and  com- 
munication is  difficult. 

«  Standifer  v.  Swann,  78  Ala.  88. 

^  Blood  V.  Marcuse,  38  Cal.  590. 
See  Bead  v.  Buff  urn,  79  Cal.  77.  Au- 
thority in  a  secretary  to  renew  notes 
does  not  impliedly  authorize  him,  in 
renewing  a  note  made  by  two  persons, 
to  release  one  of  them.  Moshannon 
Land  Co.  v.  Sloan,  109  Pa.  St.  532. 

B  First  Nat  Bk.  v.  Hogan,  47  Mo. 
472.  Nor  has  a  secretary  authority 
to  sign  a  due-bilL  Gregory  v.  Lamb, 
16  Neb.  205.  Compare,  generally, 
Fay  V.  Noble,  12  Cush.  1 ;  Richmond 
Enquirer  Co.  «.  Robinson,  24Gratt. 
(ya.)584.  The  secretary  of  a  life 
insurance  company  has  power  to 
waive  prompt  payment  of  premiums. 
Hastings  «.  Brooklyn  Life  Ins.  Co., 
138  N.  Y.  473.  As  to  a  treasurer's 
authority,  see  §  193,  note. 
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§  202.]        THE  LAW  OF  PEIVATB  CORPORATIONS.   [CHAP.  vn. 

have  no  authority  to  waive  service  of  a  petition  filed  hy  the  at- 
torney-general to  forfeit  its  franchises.* 

§  202.  It  is  important  to  bear  in  mind  that  the  authority 
Authority  o^  ^^  offlcer,  as  indicated  by  his  office,  does  not  de- 
depSttda  on  P®^^  ^^  much  on  his  title  or  the  theoretical  nature  of 
his  agtuai  his  office,  as  on  the  duties  he  is  in  the  habit  of  per- 
ratherthan  forming.^  Accordingly,  the  general  managing  offi- 
name^of  his  c^r  of  a  Corporation,  be  he  styled  "  president,"  **  su- 
offlce.  perintendent,"  or  "agent,"  from  the  circumstance 

that  he  has  general  charge  of  the  business,  will  possess  exten- 
sive powers  that  might  not  be  possessed  by  an  officer  of  another 
company  holding  the  same  title.^  Thus,  where  compromises 
of  debts  are  matters  of  common  occurrence  with  a  certain 
bank,  a  court  will  presume,  in  the  absence  of  affirmative 
proof  to  the  contrary,  that  the  cashier  and  the  president, 
who  are  its  active  managers,  have  power  together  to  compro- 
mise a  claim.*  So  the  officers  managing  the  affairs  of  a  corpo- 
ration have  authority,  without  a  formal  vote  of  the  board  of 
directors,  to  employ  counsel.^  And  it  has  been  held  that  a 
general  managing  agent,  in  whose  charge  were  placed  the 
affairs  of  a  corporation,  might,  without  authority  from  the 
directors,  assign  choses  in  action  belonging  to  the  corporation 
in  payment  of  its  debt.*  A  mining  superintendent,  however, 
is  held  to  have  no  implied  authority  to  borrow  money  ;^  nor 


1  state  V,  Citizens'  SaviDgs  Bk.,  31 
La.  Ann.  SS6. 

^  Stokes  B.  New  Jersey  Pottery  Co., 
46  N.  J.  L.  237;  Cliicago,  T.  A  T.  Co, 
V.  Bank,  176  Wis.  224.  The  trustees 
of  a  newspaper  corporation  are  pre- 
sumed to  know  tlie  extent  of  the 
power  usually  exercised  by  its  man- 
aging editor.  Sun  Pr.  &  Pub.  Assn. 
t.  Moore,  183  U.  S.  642.  See  Nich- 
olson V,  Randall  Banking  Co.,  130 
Cal.  533. 

'See  Spaugler  v.  Butterfield,  6 
Col.  356,  363. 

*  Chemical  Nat.  Bk.  v.  Kohner,  85 
N.  Y.  189. 

^  Western  Bank  v.  Gilstrap,  45  Mo. 
419;  Southgate  v.  Atlantic  and  Pac. 
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R.  R.  Co.,  61  Mo.  89;  Frost  v.  Do- 
mestic Sewing  Machine  Co.,  133 
Mass.  563.  See  Holmes  r.  Board  of 
Trade,  81  Mo.  137.  But  subordinate 
officers  and  agents  have  not  implied 
authority  to  employ  counsel.  Man- 
pin  V.  Virginia  Lead  MTg  Co.,  78 
Mo.  24. 

^  McKiemnn  o.   Lenzen,  56  Cal.  61. 

^  Union  Gold  Mining  Co.  u.  Rocky 
Mt.  Nat.  Bk.,  2  Col.  565;  compare 
Same  e.  Same,  1  Col.  531;  Consoli- 
dated Gi-egory  Co.  v,  Raber,  1  Col. 
511.  A  railroad  superintendent  has 
power  to  conduct  ordinary  business 
transactions,  e.  g.^  accept  cord- wood, 
Sacalaris  v.  Eureka,  etc.,  R.  R.  Co., 
18  Ney.  155,  or  offer  a  reward  for  the 


PABT   n.]  ACTS   WrrHIN   THE  COEPOBATB  POWERS,         [§  203. 


has  the  treasurer  of  a  savings  baok ;  ^  thoagh  it  has  been  de- 
cided to  be  within  the  powers  of  a  president  of  a  mill  company, 
who  was  also  its  superintendent  and  general  agent,  to  execute 
for  the  company  its  promissory  notes,  for  money  paid  by  one 
of  its  directors  to  satisfy  a  debt  due  from  the  corporation  to  a 
creditor  who  was  threatening  suit.^ 

§  203.  A  corporate  agent  sometimes  makes  a  contract  which 
is  apparently  within  his  authority,  yet  which,  taken 

agent 
whei] 


in  connection  either  with  the  existence  or  non-exist-  agent'sact 
ence  of  some  fact  extrinsic  to  the  contract,  or  with  Jff^^^by 


the  intention  of  the  agent,  is  beyond  his  authority,  f^^^**^ 
and  perhaps  ultra  vires  the  corporation.  If  the  im- 
propriety of  the  contract  consists  in  the  unexpressed  intention 
of  the  corporate  representative,  and  the  other  contracting  party 
acts  in  good  faith,  having  no  caase  to  suspect  any  such  improper 
intention,  the  contract  will  be  binding  on  the  corporation.^  As 
far  as  concerns  the  other  contracting  party,  the  contract  is 
within  the  agent's  authority ;  and  if  the  agent  intends  some- 
thing further  and  unauthorized,  that  intention,  if  carried  out, 
is  a  violation  of  duty  towards  a  principal  with  which  the  other 
contracting  party  is  not  connected,  for  a  person  dealing  in  good 
faith  with  an  agent,  who  is  apparently  acting  within  the  scope 
of  his  authority,  is  not  responsible  for  any  breach  of  trust  the 
agent  may  intend  or  perpetrate  in  regard  to  his  own  principal. 
As  between  the  other  contracting  party  and  the  corporation, 


eonviction  of  persons  injuring  prop- 
erty of  the  railroad.  Central  R.  B. 
^M  Co.  r.  Chestham,  85  Ala.  202. 

1  Fifth  Ward  Savings  Bank  v.  First 
Nat.  Bank,  48  N.  J.  L.  513. 

*Seely  r.  San  Jos^  Mill  Co.,  59 
Cal.  22.  As  in  this  case,  the  act  of 
the  president  was  ratified  both  by 
the  directors  and  at  a  shareholders' 
meeting,  the  court  need  not  have  de- 
cided it  to  have  been  within  the 
power  of  the  president.  The  powers 
uf  directors,  presidents,  and  cashiers 
are  particularly  discussed  below. 

'  Eren  though  the  contract  viewed 
in  connection  with  the  purposes  of 
the  agent  was  ultra  vires  the  corpo- 


ration; thus,  if  a  contract  to  guar- 
anty the  bonds  of  another  railroad 
company  is  on  its  face  such  as  a  cer- 
tain railroad  company  has  power  to 
make,  the  fact  that  the  guaranty 
was  made  for  an  unauthorized  pur- 
pose, e.  g.,  the  accommodation  of 
the  other  road,  will  not  affect  the 
right  of  a  bona  Jlde  holder  of  the 
bonds  without  notice,  to  recover  on 
the  guaranty.  Madison  and  Indian- 
apolis B.  B.  Co.  V,  Norwich  S'v'gs 
Society,  24  Ind.  457.  See,  also, 
Farmers  and  Mechanics'  Bk.  v. 
Butchers  and  Drovers'  Bk.,  16  N.  Y. 
125.    See  §§  284-286. 
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§  204.]         TUB  LAW   OF  PRIVATE  COBPOBATIO>'8.  [CHAP.  VIL. 


the  rule  applies  that  where  one  of  two  innooent  parties  must 
suffer  from  the  unauthorized  act  of  an  agent,  the  loss  should 
fall  on  him  who  selected  the  agent,  and  whom  the  agent  repre- 
sents. It  is  certainly  not  the  business  of  persons  dealing  with 
agents  to  be  on  the  watch  lest  the  agents  wrong  their  principals. 
Thus,  in  a  case  where  the  plaintiff  delivered  certain  moneys  to 
the  president,  who  was  the  general  manager  of  the  defendant 
corporation  and  had  often  borrowed  money  for  it  before,  the 
court  held  that,  in  the  absence  of  anything  to  show  bad  faith 
on  the  part  of  the  plaintiff,  the  corporation  could  not  defend  by 
showing  that  the  moneys  had  not  been  used  in  the  corporate 
business.^ 

§  204.  The  maxim  Otnnia  prceaumuntv/r  rite  esse  acta  applies 
Preeomp.  to  acts  done  on  behalf  of  corporations ;  and  it  can 
never  be  presumed  that  a  corporate  agent  is  acting 
wrongfully ;  ^  or  that  an  act  which  might  have  been 
a  proper  act  to  do  on  behalf  of  the  corporation,  was 
done  under  circumstances  rendering  it  improper. 


tions  in 
favor  of  the 
validity  of 
the  acts  of 
corporate 
agents. 


^  Kraft  V.  Freeman  Printing  Ass' n, 
87  N.  Y.  628;  Ace.  Thompson  v.  Lam- 
bert, 44  Iowa,  239. 

i  '*  When  the  common  seal  of  a  cor- 
poration appears  to  be  affixed  to  an 
instrument,  and  the  signatures  of  the 
proper  officers  are  proved,  the  courts 
are  to  presume  that  the  officers  did 
not  exceed  their  authority,  and  the 
seal  itself  is  prinm/acie evidence  that 
it  was  affixed  by  proper  authority.*^ 
Angell  and  Ames  on  Corp.,  §  224; 
Trustees  of  Ganandaigua  Academy  v. 
McKeohnie,  90  N.  Y.  618;  Solomon's 
Lodge  V.  Montmollin,  58  Ga.  547; 
Can.  V.  Ga.  L.  &  T.  Co.,  108  Ga.  757; 
Wood  r.  Whelen,  93  111.  153;  Ander- 
son Transfer  Co.  o.  Fuller,  174  111. 
221;  Ellison  v.  Branstrater,  153  Ind. 
146;  Lovett  v.  Steam  Saw  Mill  Assn., 
6  Paige's  Ch.  54;  Flint  v.  Clinton 
Company,  12  N.  H.  430;  In  re  West 
Jersey  Traction  Co.,  59  K.  J.  Eq.  63; 
Evans  v.  Lee,  11  Nev.  194;  Chou- 
quette  v.  Barada,  28  Mo.  491;  Mickey 
c.  Stratton,  5  Sawyer,  475;  Bliss  c. 
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KaweaU  Co.,  65  Cal.  502;  Mills  v. 
Boyle  Mining  Co.,  132  Cal.  95 ;  Wharf, 
etc.,  Co.  V.  Simpson,  77  Cal.  286; 
Parker  v.  Washoe  Mfg.  Co.,  49  N.  J. 
L.  465;  see  New  England  Iron  Co.  v. 
Gilbert,  etc.,  R.  R.  Co.,  91  N.  Y.  153; 
Turnpike  Co.  v.  Pass.  Ry.  Co.,  194 
Pa.  St  144.  Compara  Osborne  v. 
Tunis,  25  N.  J.  L.  633;  Bank  of  the 
United  States  o.  Dandridge,  12  Whoat 
64,  70;  Hilliard  v.  Gould,  34  N.  H. 
230,  239;  Mass.  v.  Missouri,  K.  and  T. 
Ry.  Co.,  83  N.  Y.  228;  C.  B.  <&  Q.  R. 
Co.  V.  Lewis,  53  Iowa,  101;  Atlantic 
and  P.  R.  R.  Co.  v.  St.  Louis,  66  Mo. 
228;  Goodnow  r.  Oakley,  68  Iowa, 
25;  Moi*se  v.  Beale,  68  Iowa,  463;  Hall 
V.  Bank,  145  Mo.  418;  eowLra,  Morri- 
son V.  Wilder  Gas  Co.,  91  Me.  492. 
B  Chatauque  County  Bank  v.  Ris- 
ley,  19  N.  Y.  369,  381;  Yates  v.  Van 
De  Bogert,  56  N.  Y.  526;  Olcott  v. 
Tioga  R.  R.  Co.,  27  N.  Y.  546;  De 
Groff  V.  American  Linen  Thread  Co., 
21  N.  Y.  124;  Farmers'  Loan  and 
Trust  Co.  v.  Perry,  3  Sandt  Ch.  389; 


PAET  U.]  ACTS   WITHIN   THE  CORPORATE  POWBBS.        [§  205. 


Aooordingly,  if,  under  circumstances  which  a  party  dealing 
with  a  corporate  agent  has  no  reason  to  suppose  not  to  exist, 
the  corporate  agent  has  authority  to  make  the  contract  or  do 
the  act  in  question,  the  party  dealing  with  him  is  justified  in 
assaming  the  existence  of  the  circumstances,  and,  acting  in 
good  faith  on  such  assumption,  will  be  protected.^  As  Justice 
Swayne  said,  giving  the  opinion  of  the  Federal  Supreme  Court 
in  Merchants'  Bank  v.  State  Bank:'  ^^ Where  a  party  deals 
with  a  corporation  in  good  faith — the  transaction  is  not  tUtra 
mres — and  he  is  unaware  of  any  defect  of  authority  or  other 
irregularity  on  the  part  of  those  acting  for  the  corporation,  and 
there  is  nothing  to  excite  suspicion  of  such  defect  or  irregu- 
larity, the  corporation  is  bound  by  the  contract,  although  such 
defect  or  irregularity  in  fact  exists.  If  the  contract  can  be 
valid  under  any  circumstances,  an  innocent  party  in  such  a  case 
has  a  right  to  presume  their  existence  and  the  corporation  is 
estopped  to  deny  them."  ^ 

§  205.  Accordingly,  when  the  agent  of  a  corporation  has  power 
to  make  negotiable  paper  on  its  behalf,  a  party  re- 
ceiving such  paper  in  good  faith  may  assume  that  it  ^^^^^* 
was  issued  by  the  agent  for  an  authorized  purpose  in  ^®^^'' 
the  ordinary  course  of  the  business  of  the  corpora-  ezceas  of 
tion.*    So,  if  an  agent  has  authority  to  borrow  for  his  u^t.  ^ 
corporation  moneys  not  exceeding  a  certain  amount, 


Same  v.  Clowes,  3  N.  Y.  470;  Same 
B.  Curtis,  7  N.  Y.  466;  New  York 
Firemen  Ins.  Co.,  v.  Sturges,  2  Cow. 
664;  Ex  parte  Peru  Iron  Co.,  7  Cow. 
540;  Blake  v.  Holley,  14  Ind.  383; 
Dockeryv.  Miller,  0  Humph.  (Tenn.) 
781;  MiccheU  v.  Rome  K.  K.  Co.,  17 
C>a.  574;  Morris  and  Essex  R.  R.  Co. 
V.  Sussex  R.  R.  Co.,  20  N.  J.  Eq. 
542;  Oxford  Iron  Co.  v.  Spradley,  46 
Ala.  08;  Hart  v.  Missonri  State  Ins. 
Co.,  21  Mo.  91. 

IBank  of  Batavia  v.  N.  Y.,etc., 
R.  R.  Co.,  106  N.  Y.  195;  Steamboat 
Co.  «.  McCatcheon,  13  Pa.  St.  13; 
Boyal  British  Bk.  v.  Turquand,  6  El. 
ft  Bl.  327;  Eastern  Counties  Ry.  o. 
flawkes,6  H.  L.  C.  331;  McDonald 
B.  ChiBholm,  131  111.  273.    See  Moss 


V.  Rossie  Lead  Mg.  Co.,  5  Hill,  187, 
and  cases  in  following  notes. 

3  10  Wall.  604,  644. 

'  See,  also,  Gano  v,  Chicago,  etc., 
Ry.  Co.,  60  Wis.  12;  Schallard  v.  Eel 
River  N.  Co.,  70Cal.  144;  LonisTille, 
N.  A.  &  C.  Ry.  Co.  v.  Louisville  Tr. 
Co.,  174  U.  S.  552. 

^  Monument  Nat.  Bank  v.  Globe 
Works,  101  Mass.  57;  Commercial 
Bank  o.  St.  Croix  Mfg.  Co.,  23  Me. 
280;  Lafayette  Bank  v.  St.  Louis 
Stoneware  Co.,  2  Mo.  App.  299; 
Madison  and  Indianapolis  R.  R.  Co. «. 
Norwich  Saving  Society,  24  Ind.  457; 
Ridgeway  v.  Farmers'  Bank,  12  S.  <& 
R.  256;  Philadelphia,  etc.,  R.  R.  Co. 
9.  Lewis,  33  Pa.  St  33;  Mclntire  v. 
Preston,  10  111.  48;  Stoney  c.  Ameri- 
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§  207.]        THE  LAW  OF  PBIVATB  C0BP0BATI0N8.    [CHAP.  VU. 


unwar- 
ranted. 


the  corporation  will  be  liable  to  a  person  lending  money  to  the 
agent  in  ignorance  that  the  amount  limited  had  already  been 
borrowed.* 

§  206.  The  circumstances,  however,  the  existence  of  which 
ABsomp-  ^^  outsider  is  protected  in  assuming,  must  be  such  ob 
tion  of  on-  he  has  no  ground  to  suppose  not  to  exist ;  they  must 
not  be  extraordinary  and  unusual.  Thus,  an  outsider 
is  not  justified  in  assuming  that  the  cashier  of  a  bank 
has  authority  to  bind  it  as  an  accommodation  indorser  on  his 
own  individual  note.^  Nor  is  an  outsider  justified  in  assuming 
authority  in  corporate  officers  to  issue  negotiable  paper  in  the 
name  of  the  corporation,  when  the  issuance  of  such  a  paper  is 
altogether  foreign  to  the  purposes  for  which  the  corporation 
was  organized.^ 
§  207.  If  from  the  mere  doing  of  the  act  by  the  corporate 
agent  on  behalf  of  the  corporation,  the  person  deal- 
ing with  him  is  entitled  to  infer  the  existence  of  cir- 
cumstances on  which  the  agent's  authority  depends, 
then  the  case  becomes  stronger  in  favor  of  such  per- 
son when  the  agent  expressly  affirms  the  existence  of 
the  circumstances  in  question.  Here  the  person  deal- 
ing with  him  has  an  express  assertion  to  rely  on,  and  not  merely 
the  implication  arising  from  the  presumption  that  the  agent  is 
not  acting  wrongfully.     Accordingly,  if  it  is  within  the  power 


Oertifica* 
tion  by 
agent  of 
facts  on 
which  his 
authority 
is  condi- 
tioned. 


can  Ins.  Co..  11  Pai^e,  685;  Mechanics* 
Banking  Ass^n  v.  White  Lead  Co.,  35 
N^.  Y.  505  ;  Ex  parte  Estabrook,  2 
Lowell,  547;  National  Bank  v.  Yonng, 
41  N.  J.  £q.  531 ;  Credit  Co.  v.  Home 
Machine  Co.,  54  Conn.  857.  Com- 
pare McCuUough  V,  Moss,  5  Denio, 
567.     See  §§  204,  284-280,  320-332. 

^  Ossipee  WVg  Co.  v.  Canney,  54 
N.  H.  295;  see  Gordon  v.  Sea  Fire 
Life  Assurance  Soc^y,  1  H.  &  N.  599. 
In  Garret  v,  Burlington  Plow  Co.,  70 
Iowa,  097,  it  was  held  that  money 
loaned  by  directors  to  a  corporation 
in  excess  of  the  statutory  limit  on 
the  capacity  of  the  corporation  to 
borrow  could  be  reoovered,  although 
the  directors  knew  that  the  limit  was 
exceeded. 
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3  West  St.  Louis  Savings  Banko. 
Shawnee  Bank,  05  U.  8.  557.  Cf. 
Cheever  r.  Railroad  Co.,  150  N.  T.  69. 
See  §  241.  It  cannot  be  presumed 
that  directors  have  authority  to  sell 
property  of  a  corporation  essential  to 
its  business.  Rollins  o.  Clay,  33  Me. 
132. 

*  Bacon  v.  Mississippi  Ins.  Co.,  31 
Miss.  116.  See  §  329.  An  officer  of 
a  corporation  has  no  authority  to  give 
its  notes  to  take  up  the  outstanding 
obligations  of  shareholders;  and  such 
notes  will  not  bind  the  corporation  in 
the  hands  of  a  person  having  knowl- 
edge of  the  facts.  McLellan  «.  Detroit 
FUe  Works,  56  Mich.  570. 


PABT  n.]  ACTS   WITHIN   THE  COBPOEATB  POWEBS.         [§  209. 

of  the  corporate  agent  to  certify  to  the  existence  of  any  fact, 
e,  g^  the  circumstances  on  which  his  authority  to  act  depends, 
and  he  does  certify  to  its  existence,  his  certification  will  bind 
the  corporation  as  towards  persons  who  have  acted  thereon  in 
good  faith ;  and  the  corporation  cannot  plead  the  fraud  of  its 
own  agent  acting  within  the  scope  of  his  authority.^ 

§  208.  Further,  the  general  proposition  is  submitted,  that  it 
is  within  the  authority  of  a  corporate  agent  to  certify  to  the 
existence  of  any  fact  not  unusual  or  extraordinary  in  itself^  nor 
rendered  improbable  from  special  circumstances  known  to  the 
person  dealing  with  him,  which  is  peculiarly  within  his  knowl- 
edge and  on  which  his  authority  to  act  in  that  particular  case 
depends ;  provided  to  act  in  such  cases  be  within  the  ordinary 
6oope  of  the  agent's  powers.  As  Judge  Davis  said,  giving  the 
opinion  of  the  New  York  Court  of  Appeals  in  New  York  and 
New  Haven  R.  R.  Co.  v,  Schuyler,'  "  Where  the  principal  has 
ck>thed  his  agent  with  power  to  do  an  act  upon  the  existence 
of  some  extrinsic  fact  necessarily  and  peculiarly  within  the 
knowledge  of  the  agent,  and  of  the  existence  of  which  the  act 
of  executing  the  power  is  itself  a  representation,  a  third  person 
dealing  with  such  agent  in  entire  good  faith  pursuant  to  the 
apparent  power  may  rely  on  the  representation,  and  the  prin- 
cipal is  estopped  from  denying  its  truth  to  his  prejudice."  And 
again,  as  stated  by  Judge  Selden  in  Griswold  v.  Haven,*  and 
approvingly  cited  by  Judge  Davis  in  the  opinion  last  referred 
to:*  ''  When  the  authority  of  an  agent  depends  upon  some  fact 
outside  the  terms  of  his  power,  and  which,  from  its  nature,  rests 
particularly  within  his  knowledge,  the  principal  is  bound  by 
the  representation  of  the  agent,  although  false,  as  to  the  exist- 
ence of  such  fact."  ^ 

%  209.  If,  however^  the  person  contracting  with  the  corpo- 
rate agent  has  notice  of  any  intended  violation  of  Not  Wnd- 
his  duty  on  the  part  of  the  agent,  or  of  the  existence  ^f^^i^on 
of  circumstances  negativing  his  authority  to  act,  the  ^Jen  the 

•11        *  1      1  1      !•  1  «.        other  party 

corporation  will  not  be  bound  ;  for  such  a  person,  far  knows  its 
from  acting  in  good  faith,  has  been  privy  to  a  breach    *   ^' 


1  Whiting  V.  WeUington,   10  Fed. 
Bap.  8ia 

*84  N.  T.  aO,  73.     Ace.  WiUia  r. 
^,  13  Fhila.  88. 
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»  25  N.  Y.  695,  602. 

*  34  N.  Y.  pp.  68  and  73. 

^  See,  also,  Farmers  and  Mechan- 
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of  trust.  And  evidently  no  estoppel  can  exist  in  his  favor,  be- 
cause he  cannot  have  relied  on  representations,  express  or  im- 
plied, known  to  him  to  be  untrue.  Thus,  a  corporation  is  not 
liable  for  money  borrowed  by  its  directors  in  its  name,  when 
the  corporation  has  not  received  the  consideration,  and  the 
lender  knew  that  the  money  was  to  be  applied  to  the  individaal 
purposes  of  the  officers.*  And  since  the  officers  of  a  corpora- 
tion have  no  power  to  execute  its  note  to  secure  a  debt  bearing 
no  relation  to  the  corporate  business,  due  from  a  third  person 
to  the  payee  of  the  note,  neither  the  payee  nor  any  other  person 
with  knowledge  of  the  circumstances  under  which  the  note  was 
insured,  can  recover  on  it  against  the  corporation.' 

§  210.  Just  as  agents  of  natural  persons,  the  agents  of  a  cor- 
poration in  contracting  or  otherwise  acting  on  its 
of  oorpo-^      behalf  have  incidental  authority  to  make  admissions 
NotiM^to**   ^^  declarations,  which  within  the  scope  of  the  agent's 
them.  ordinary  employment,  or  of  the  authority  specially 

conferred  on  him  for  the  matter  in  hand,  will  bind  the  corpora- 
tion or  be  evidence  against  it,  according  to  the  nature  of  the 
admission.'     Likewise,  notice  to  directors  or  other  corporate 


ic8^  Bk.   V.    Butchers   and   Drovers' 
Bk.,  16  N.  Y.  125,  142. 

^  Culver  V.  Reno  Real  Estate  Co., 
91  Pa.  St.  367. 

>  Hall  V,  Auburn  Turnpike  Co.,  27 
Cal.  255.  See,  also,  Ehrgott  v.  Bridge 
Manufactory,  16  Kan.  486;  Rahm  v. 
Same,  16  Kan.  277. 

>  Xenia  Bank  v.  Stewai*t,  114  U.  S. 
224;  Northrup  v.  Mississippi  Valley 
Ins.  Co.,  47  Mo.  435;  Western  Boat- 
men^s  Benevolent  Ass'n  v.  Kribben, 
48  Mo.  37;  Toll  Bridge  Co.  v.  Bets- 
wortb,  30  Conn.  380;  Morris  and 
Essex  R.  R.  Co.  v.  Green,  15  N.  J. 
£q.  469;  Malecek  v.  Tower  Grove, 
etc.,  Ry.  Co.,  57  Mo.  17;  Hoag  v. 
Lament,  60  N.  Y.  96;  Webbc.  Smith, 
6  Col.  365;  Merchants*  Despatch 
Ti'ans.  Co.  v.  Leysor,  89  111.  43;  Hunt- 
ington, etc.,  R.  R.  Co.  V.  Decker,  82 
Pa.  St  119;  Brush  Elec.  L.  A  P.  Co. 
V,  Montgomery,'  114  Ala.  433.     For 
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instance,  declarations  of  a  freight 
agent  made  in  performance  of  his 
duty  are  evidence  against  a  railroad 
company.  Lane  v,  Boston  &  A.  R 
R.  Co.,  112  Mass.  455.  Declarations 
of  brakemen,  engineers,  conductors, 
etc.,  to  be  admissible  against  the  cor- 
poration must  be  made  at  the  time 
of  the  occurrence  so  as  to  constitnte 
part  of  the  rea  gestCB.  Vicksbui^  «fe 
M.  R.  R.  Co.  t.  O'Brien,  119  U.  S.  99; 
Michigan  Centi-al  R.  R  Co.  v.  Cole- 
man, 28  Mich.  440;  Hannibal  <&  St. 
Jo.  R.  R.  Co.  V.  Martin,  11  111.  App. 
386;  Dietrich  v.  Baltimore,  etc.,  Ry. 
Co.,  58  Md.  347;  Michigan  Central 
R.  R.  Co.  tJ.  CaiTow,  73  111.  348;  Pitts- 
burgh C.  A  St  L.  R.  R.  Co.  V,  Theo- 
bald, 51  Ind.  246.  Compare  McLeod 
V.  Ginther,  80  Ky.  399;  O'Connor  r. 
Chicago,  etc.,  Co.,  27  Minn.  166. 
The  acts  of  an  agent  within  his  pow- 
ers may  estop  a  corporation  as  they 
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agents,  or  knowledge  ou  their  part,  regarding  matters  within 
the  scope  of  their  authority  or  the  range  of  their  ordinary 
occupations,  received  or  possessed  while  transacting  corporate 
business,  will  be  the  knowledge  of  or  notice  to  the  corporation.^ 
Bat,  on  the  other  hand,  the  admissions  or  statements  of  cor- 
porate agents  regarding  matters  beyond  their  authority  to  act 
for  the  corporation,^  or  matters  in  which  they  are  not  acting  on 


would  an  indiyidual  principal.  Rail- 
road Co.  V.  Schutte,  103  U.  S.  118; 
Little  Rock  A  N.  R.  R.  Co.  v.  Little 
Rock,  etc.,  R.  R.  Co.,  36  Ark.  663. 

1  Keith  V.  Globe  Ins.  Co.,  52  111. 
51^;   PonlrChartrain  R.    R.    Co.   v. 
Heim,  2  La.  Ann.  129;  Pitteburgb, 
etc.,  R.  R.  Co.  V.  Ruby,  38  Ind.  294; 
Egerton  v.  Falton  Nat.  Bk.,  43  How. 
Pr.  (N.  Y.)216;  Ex  parte  Stewart,  11 
Jar.  N.  S.  25;  Lovell  v.  St.  Louis 
Mutual  Life  Ins.  Co.,  Ill  U.  S.  264; 
New  York  A  N.  K  R.  R.  Co.  v.  New 
York,  etc.,  R.   R.  Co.,  52  Conn.  274, 
280;  Cragie  v.  Hadley,  99  N.  Y.  131; 
Loring  r.   Brodie,    134    Mass.   453; 
UuntsTille,  etc.,  Ry.  Co.  v.  Corpening 
»7  Ala.  681;  Granite  Co.  o.  Molliken, 
66  Vt.  465;  Sberry  v.  Wakefield  In- 
stitute, 21  R.  L  162;  Harris  v.  Am. 
B.  ft  L.  Ass^n,  122  Ala.  545;  Central 
of  Ga.  Ry.  Co.  v.  Joseph,  125  Ala. 
313.    See,  Morris  v.  Ga.  L.  S.  <fe  B. 
Co.,109Ga.  12;  Fouche  o.  Merchants 
Nat  Vh,  110  Ga.  827;  State  ex  inf. 
Grow  V.  Firemen's  Fnnd  Ins.  Co.,  152 
Mo.  1.     Notice  of    the    dangerous 
condition  of  the  mines  to  the  super- 
intendent is  notice  to  the  mining 
company.    Quincy  Coal  Co.  v.  Hood, 
77  III.  68.    Knowledge  of  the  presi- 
dent of  a  bank  received  or  possessed 
while  discounting  a  note  on  its  be- 
balf,  is  the  knowledge  of  the  bank; 
and  his  accidental  absence  at  any 
particular  time  is  no  legal  excuse 
to  the  bank  for  its  failure  to  act  on 
snch  knowledge.    Central  National 
Bank  p.  Levin^  a  Mo.  App.  543.     No- 


tice  to  a  board  of  directors  is  notice 
to  the  bank,  and  no  subsequent 
change  of  directors  can  require  a 
new  notice.  Mechanics'  Bank  o. 
Seton,  1  Pet.  299.  If  notice  is  given 
to  a  director  officially,  to  the  end 
that  it  may  be  communicated  to  the 
board,  the  corporation  is  affected 
with  notice,  although  the  director 
does  not  communicate  it  to  the  board. 
Boyd  ij.  Chesapeake  and  Ohio  Canal 
Co.,  17  Md.  195.  Compaie  National 
Security  Bank  o.  Cushman,  121  Mass. 
490,  and  the  cases  in  the  following 
notes.  Knowledge  of  an  officer  of  a 
corporation  acquired  long  prior  to 
the  formation  of  the  corporation  and 
not  present  to  his  mind  at  the  time 
of  a  transaction  will  not  bind  the 
corporation.  Red  River  V.  L.  A  L 
Co.  n.  Smith,  7  N.  Dak.  236. 

2  Bishop  V.  Globe  Co.,  135  Mass. 
132;  Commonwealths.  Reading  Sav- 
ings Bank,  137  Mass.  431,  444;  Tripp 
V.  New  Metallic  Packing  Co.,  137 
Mass.  499;  Johnston  v.  Elizabeth 
Building  Ass'n,  104  Pa.  St.  394.  That 
an  individual  is  a  director,  and  a 
member  of  the  discount  board  of  a 
bank,  will  not,  in  the  absence  of 
special  authority  to  act  as  its  agent 
in  a  particular  transaction  regarding 
the  renewal  of  a  note,  authorize  him 
to  make  admissions  or  statements 
concerning  such  transaction  which 
will  be  binding  on  the  corporation. 
East  River  Bk.  ».  Hoyt,  41  Barb. 
441;  ace.  Florida  Midland  R.  R.  Co. 
B.  Varnedoe,  81  Ga.  176.     The  treas- 
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its  behalf,  are  not  evidence  against  it;*  nor  is  a  corporation 
affected  with  notice  to  a  corporate  agent  or  with  his  knowledge 
acquired  under  such  circumstances.^  Accordingly,  when  an 
officer  of  a  corporation  sells  it  his  own  propert}',  he  does  not 
represent  the  corporation  in  the  transaction  so  as  to  affect  it 
with  knowledge  which  he  possesses,  but  does  not  communicate, 
of  facts  derogatory  to  his  title  to  the  property.®  And  the  fact 
that  the  cashier  of  a  bank  was  a  director  in  another  corporation, 
which  was  the  payee  and  indorser  of  a  note,  will  not  affect  the 
bank  with  notice  of  equities  subsisting  between  the  maker  and 


urer  of  a  manufacturing  company 
has  no  authority  virtute  officii  to 
bind  it  by  written  admissions  as  to 
the  amount  due  on  a  disputed  claim 
for  salary  of  the  superintendent. 
Kalamazoo  Novelty  Mfg.  Co.  v.  Mc- 
Alister,  36  Mich.  327;  see  Henry  r. 
Northern  Bk.,  63  Ala.  527.  Nor  to 
confess  judgment  on  behalf  of  his 
corporation.  Stevens  v.  Carp  Kiver 
Iron  Co.,  67  Midi.  417.  Nor  to  ex- 
ecute a  promissory  note.  Cracker 
Co.'s  Estate,  161  Pa.  St.  157.  Contra, 
Merc's  Bk.  r.  Gas  L.  Co.,  159  Mass. 
505. 

^  Gilmore  o.  Mittineague  Paper  Co., 
160  Mass.  471.  Declarations  or  state- 
ments of  indiyidual  directors,  made 
when  the  board  is  not  in  session, 
and  not  accompanying  any  official 
act,  are  not  competent  evidence 
against  the  corporation.  Peck  v. 
Detroit  Novelty  Works,  29  Midi. 
313.  Cf.  Richardson  v.  Watson,  51 
La.  An.  1300;  Knoblock  v.  Germ. 
Sav.  B'k,  50  S.  C.  259. 

>  Bank  of  United  States  r.  Davis,  2 
Hin  (N.  Y.),  461;  Casco  Nat.  Bk.  r. 
Clark,  139  N.  Y.  307;  Corcoran  c. 
Snow  Cattle  Co.,  151  Mass.  74;  J(»hns- 
ton  V.  Shortridge,  93  Mo.  227;  Com- 
mercial Bk.  V.  Burgwin,  110  N.  C. 
267;  Piatt  v.  Birmingham  Axle  Co., 
41  Conn.  255;  Savannah  Bank  v. 
Hartridge,  73  Ga.  223;  Fairfield  Sav- 
ings   Bank    v.   Chase,   72    Me.  226; 

180 


Shaw  V,  Clark,  49  Mich.  384;  Parrel 
Foundry  v.  Dart,  26  Conn.  376;  Mer- 
cier  V.  Canonge,  8  La.  Ann.  37;  Uni- 
ted States  Ins.  Co.  v.  Shriver,  3  Md 
Cb.  381;  Wells  v.  American  Exp, 
Co.,  44  Wis.  342;  Winchester  v.  Balti 
more  &  S.  K.  R.  Co.,  4  Md.  231;  Gan 
ster  V,  Scranton  Co.,  181  Pa.  St.  827 
Compare  Hoffman  Coal  Co.  v.  Cum 
berland  C.  Co.,  16  Md.  456;  Smith  v 
South  Royal  ton  Bk.,  32  Yt  341;  Ter 
rell  V.  Branch  Bank,  12  Ala.  502; 
Whelan  v.  McCreary,  64  Ala.  319 
First  Nat.  B'k  v.  Briggs  Ass.,  71  Yt 
594;  Express  Co.  o.  Walker,  9  N 
Mex.  456. 

>  Barnes  v,  Trenton  Gas  Light  Co., 
27  N.  J.  Eq.  33;  Peckham  v.  Hendren, 
76  Ind.  47;  Wickersham  v,  Chicago 
Zinc  Co.,  18  Kan.  481;  Davis  Im- 
proved Wrought  Iron  Wagon  Wheel 
Co.  V.  Davis,  etc.,  Co.,  22  Blatchf. 
221;  Merchants'  Nat.  Bk.  o.  Lovitt, 
114  Mo.  519;  Koehler  o.  Dodge,  31 
Neb.  328;  Eng.  Am.  L.  A  T.  Co.  v. 
Hiers,  112  Ga.  823.  Compare  Tar- 
box  V,  Gorman,  31  Minn.  60;  MihilPs 
Mfg.  Co.  V,  Camp.  49  Wis.  130;  Seav- 
erns  v.  Presbyterian  Hospital,  173 
111.  414.  But  when  an  agent  is  prac- 
tically the  corporation,  and  does 
business  in  its  name  or  his  own  as 
suits  him,  his  knowledge  in  regard 
to  a  conveyance  by  him  of  property 
to  it  is  Imputable  to  the  corporation. 
Anderson  v,  Kinley,  90  Iowa,  554. 
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the  payee.^  Nor  will  knowledge  by  one  of  several  corporators 
of  the  existence  of  an  incambrance  on  property  purchased  by 
the  corporation,  affect  his  associates  when  he  does  not  act  as 
their  agent  in  forming  the  company.^ 

§  211.  If  an  unauthorized  act  is  done  on  behalf  of  a  corpora- 
tion, although  the  corporation  may  not  be  bound  by  the  act  as 
done,  yet,  if  the  corporation  or  that  corporate  authority  which 
would  hare  been  competent  originally  to  do  the  act,  knowingly 
ratifies  it  or  accepts  the  benefit  of  it,  or  if  all  the  per-  Ratifloa- 
sons  having  a  right  to  object  to  the  act  knowingly  ^^^^^ 


unao- 


acquiesce  in  it,  the  act  will  be  as  binding  on  the  thorteed 
corporation  as  if  it  had  been  originally  authorized.^ 
Thk  proposition  is  but  an  application  of  the  doctrine  of  the 
law  of  agency,  that  when  a  person  ratifies  the  unauthorized 
act  of  another  who  has  purported  to  act  on  his  behalf,  the 
legal  effect  of  the  act  will  be  the  same  as  if  it  had  been  author- 
ized before  it  was  done.  True,  in  applying  this  doctrine  to 
corpordtions,  circumstances  and  the  complicated  legal  relations 
subsisting  in  respect  of  corporate  enterprises  must  be  taken  into 
consideration.  Nevertheless,  the  doctrine  applies  to  corpora- 
tions in  its  fullest  scope,^  and  with  them,  as  with  natural  prin- 
cipals, subsequent  ratification  is  equivalent  to  antecedent  au- 
thority.'   The  important  principle  to  be  borne  in  mind  is  this: 


1  First  Nat.  Bk.  v.  Loyhed,  28  Minn. 
386.  Compare  National  Bk.  v,  Wal- 
Ud,  37  Minn.  404;  Martin  v.  South 
Sftlem  Land  Co.,  04  Ya.  28.  See 
(Ml. 

'Bartv.  Batayia  Paper  Mfg.  Co., 
M  HL  66.  So,  on  the  other  hand, 
when  a  person  is  merely  in  posaea- 
lion  of  l)ank  stock  as  collateral  se- 
curity, does  not  participate  in 
ftbuehulders'  meetings,  and  is  not 
recognized  by  shareholders  as  a 
member,  he  is  not  such  a  member  of 
tbe  corporation  as  to  be  bound  to 
bave  knowledge  of  facts  known  to 
the  corporation  or  its  officers.  Baker 
V.  Woolaton,  27  Kan.  185. 

'The  effect  of  acquiescence  in 
^a  tires  acts,  by  persons  entitled 

to  object,  is  diaouaaed  in  Part  III,  of 


the  present  chapter.  The  discussion 
here  relates  only  to  acts  within  the 
scope  of  the  corporate  powers. 

*  Kelsey  v.  Nat.  Bk.,  69  Pa.  St. 
426;  Ace.  German  Nat.  Bank  v.  First 
Nat.  Bank,  59  Neb.  7;  Dedrick  v. 
Ormsly  LAnd  &  Mort.  Co.,  12  S.  Dak. 
29;  Phillips  v,  Sanger  Lumber  Co., 
130  Cal.  431. 

<^  First  Nat.  Bk.  v.  Fricke,  75  Mo. 
178;  Planters'  Bk.  v.  Sharp,  12  Misc. 
75;  Mt.  Washington  Hotel  Co.  v. 
Marsh,  63  N.  H.  230;  Greenleaf  v. 
Norfolk  Southern  R.  R.  Co.,  01  N.  C. 
33;  Wash.  Times  Co.  v.  Wilson,  12 
D.  C.  App.  Ca.  62. 

In  re  West  Jersey  Traction  Co.,  59 
N.  J.  £q.  63.  The  corporation  by 
ratifying  the  act  of  its  agent  becomes 
charged   with  notice  of  what  such 
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the  ratification  to  be  binding  on  the  corporation  must  be  the 
act  or  acquiescence  of  some  corporate  agency  which  itself 
would  have  had  the  power  to  do  or  authorize  the  unauthorized 
acts;  for  a  ratification  cannot  arise  from  the  action  either  of 
the  officers  who  did  the  unauthorized  acts^  or  of  those  who 
would  have  had  no  authority  to  do  them.'  But  unquestionably 
a  valid  ratification  can  take  place  through  the  action  of  superior 
corporate  agents,  for  instance  directors,  who  could  competently 
have  done  the  act  themselves  or  authorized  it  to  be  done.' 
And  the  body  corporate,  in  a  duly  summoned  meeting,  may 
ratify  any  act  of  the  directors  which  it  was  competent  for  the 
body  corporate  acting  as  such  to  perform.* 

§  212.  A  formal  ratification  is  not  requisite.     If  there  is  no 

express  ratification  by  the  action  either  of  the  body 
ndf^tion    corporate,  or  of  superior  agents  having  authority 
not  neces-     whether  or  not  an  act  has  been  ratified  is  a  question 

of  fact  for  the  jury.  And,  in  general,  it  may  be  said* 
that  whether  the  alleged  ratification  be  that  of  the  body  cor- 
porate or  of  superior  corporate  agents,  it  may  be  proved  bv 
continued  acquiescence  on  the  part  of  the  persons  competent 


agent  learned  in  the  course  of  the 
transaction.  Morris  v,  6a.  L.  S.  & 
B.  Co.,  109  Ga.  12;  Fouche  r.  Mer- 
chants Nat.  Bank,  110  Ga.  827.  See 
Valdetero  o.  Citizen^s  Bank  of  Jen- 
nings, 51  La.  An.  1651;  Morisette  v. 
Howard,  62  Krs.  463. 

The  maxim  Oniuis  ratihabitio  retro 
trahitur  et  mandato  priori  cequiparor 
tur  applies.  Fleckner  v.  Bank  of  the 
U.  S.,  8  Wlieat.  338,  363.  But  it  has 
been  held  that  a  subsequent  ratifica- 
tion of  unauthorized  conveyance  of 
property  is  inoperative  as  to  rights 
of  croditors  arising  before  said  rati- 
fication. Norton  v,  Alabama  Nat. 
Bk.,  102  Ala.  420.  See  Joi*dan  A 
Co.  r.  Collins,  107  Ala.  5T2. 

*  Tracy  c.  Guthrie  County  Agricul- 
tui-al  Society,  47  Iowa,  27. 

^  Even  directors  cannot  ratify  the 
act  of  the  president,  which  they 
themselves  had  no  authority  to  per- 
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form.  Cmm*s  Appeal,  66  Pa.  St. 
474. 

>  Scott  V,  Middletown,  etc.,  R.  K. 
Co.,  86  N.  T.  200;  Fleckner  v.  Bank 
of  U.  S.,  8  Wheat.  338,  363;  Sherman 
V.  Fitch,  98  Mass.  59;  Lyndeborongh 
Glass  Co.  9.  Massachusetts  Glass 
Co.,  HI  Mass.  315;  Reichwald  «. 
Commercial  Hotel  Co.,  106  111.  439; 
Libby  v.  Land  Co.,  68  N.  H.  444. 

*  For  example,  if  it  is  within  the 
power  of  the  body  corporate  to  issue 
further  stock,  but  not  within  the 
power  of  the  directors,  an  unauthor- 
ized issue  made  by  the  directors 
may  be  ratified  by  a  vote  of  the  body 
corporate.  In  re  New  Zealand  Bank- 
ing Co.,  Seweirs  Case,  L.  R.  3  Ch. 
131;  In  re  British  Provident,  etc., 
Assurance  Society,  Lane^s  Case,  1 
DeG.  J.  A  S.  504;  see  Payson  «. 
Stoever,  2  Dill.  427,  §  213. 


PABTn.]   ACTS   WITHIN  THE  COKPORATE  POWERS.  [§  213. 


to  ratify,  when  knowledge  of  the  facts  may  be  shown,  reason- 
ably inferred,  or  presumed  to  have  been  had  by  the  persons  ac- 
quiescing.' 

Thos,  if  the  president  of  a  manufacturing  company,  in  excess 
of  his  authority,  executes  a  mortgage,  the  mortgage  will  be 
binding  on  the  company  if  the  directors  who  could  competently 
have  authorized  it  knowingly  acquiesce  for  a  considerable  time.  * 
So,  in  another  case  where  a  master  mechanic  on  a  railroad 
without  authority  employed  a  physician  to  attend  an  injured 
employ^,  and  sent  the  physician's  bill  in  a  letter  to  the  division 
superintendent,  who  would  have  had  authority  to  employ  the 
physician,  it  was  held  that  a  jury  might  find  a  ratification  on 
the  part  of  the  superintendent  from  his  neglect  to  pay  any  at- 
tention to  the  bill  and  letter  sent  him.^ 

§  213.  In  a  similar  manner  the  ratification  on  the  part  of  the 
body  corporate  or  shareholders  may  be  proved.  Thus,  the 
capital  stock  of  a  company  had  been  increased  by  the  directors 
without  authority.  At  a  regular  annual  meeting,  however, 
the  matter  was  reported  to  the  shareholders,  who  did  not  then 
object,  and  the  holders  of  the  shares  improperly  issued  voted 
at  the  meeting  as  shareholders.  These  facts,  it  was  held, 
amounted  to  a  ratification.^  Again,  the  trustees  of  a  manufac- 
turing corporation  in  good  faith  conveyed  all  its  property  to 


UodiaiiapoUs  Rolling  Mill  v.  St. 
Louis,  etc.,  R.  R.  Co.,  120  U.  S.  256. 
See  Merrill  v.  Consumers'  Coal  Co., 
114  \.  Y.  216;  Campbell  t?.  Pope,  96 
Mo.  468;  Stokes  v.  Detrick,  75  Md. 
^'>6;  Manhattan  Hardware  Co.  v. 
Pli:«leii,  128  Pa.  St.  110;  Western  H. 
A  I.  Co.  r.  Bank,  0  N.  Mex.  1;  Al- 
exander r.  Culbertson  I.  &  W.  P.  Co., 
ai  Neb.  333;  Libby  v.  Land  Co.,  68  N. 
H.444.  To  constitute  a  valid  ratifi- 
cation, the  principal  mnst  have  had 
ftt  the  time  of  the  ratification  full 
knowledge  of  the  circumstances  at- 
tending the  performance  of  the  un- 
aathorized  w*.t.  Bcnninglioff  v.  Agri- 
cQltQtal  Ins.  Co.,  93  N.  Y.  495.  See 
11214,215,216. 

'Sherman  v.  Fitch,  98  Mass.  59; 
Lyndeborough  Glass  Co.   v.   Massa- 


chusetts Glass  Co.,  Ill  Mass.  315; 
Lester  v.  Webb,  1  Allen,  34;  Wal- 
worth County  Hank  v.  Farmers*  Loan 
and  Trust  Co.,  16  Wis.  629;  Darst  v. 
Gale,  83  Til.  136;  Chicago  Building 
Society  p.  Crowell,  65  111.  453;  Perry 
0.  Simpson  Waterproof  MTg  Co., 
37  Conn.  520;  see  Texas  and  St.  L. 
R.  R.  Co.  0.  Robards,  59  Tez.  545; 
West  Salem  Land  Co.  v.  Montgomery 
Land  Co.,  89  Va.  192;  Peterborough 
R.  R.  Co.  9.  Nashua  and  L.  R.  R. 
Co.,  59  N.  H.  385. 

"Pacific  R.  R.  Co.  v.  Thomas,  19 
Kan.  256.  See,  also,  Lewis  v.  Alber- 
marle,  etc.,  R.  R.  Co.,  95  N.  C.  179. 

*  Payson  c.  Stoever,  2  Dill.  427; 
Phosphate  of  Lime  Co.  v.  Green,  L.  R. 
7  C.  P.  43.  See  Martin  v.  Niagara 
Paper  Co.,   122  N.  T.   165;  Mineral 
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§  214.]         THE  LAW   OF   PRIVATE  CORPORATIONS.  [CHAP.  VH. 


settle  a  judgment  debt  which  the  corporation  had  no  other 
means  of  paying.  The  value  of  the  property  conveyed  did  not 
exceed  the  amount  of  the  judgment,  and  all  the  shareholders 
had  notice  of  the  conveyance  about  the  time  when  it  was  made. 
The  court  held,  that  after  the  lapse  of  four  years  no  action 
would  lie  either  by  the  corporation  or  its  shareholders  to  set 
aside  the  conveyance.^ 
§  214.  An  implied  ratification  may  also  arise  if  the  corpo- 
ration accepts  the  benefit  of  the  unauthorized  act^ 
through  But  a  corporation  will  not  be  held  to  have  ratified 
bencS^  ft"  act  impliedly  by  accepting  the  benefit  of  it,  un- 
Sedact*^  less  knowledge  of  the  act  was  actually  possessed  by 
Knowledge  some  corporate  agent  who  would  have  had  authority 
notice  e»-  to  act  for  the  corporation  in  the  matter,^  or  whose 
"°  function  it  was  to  report  it  to  the  proper  authorities ; 

or  unless  knowledge  of  the  act  would  have  been  possessed  by 
some  such  agent  had  there  not  been  neglect  of  duty  on  his  part, 
the  consequences  of  which  are  to  be  borne  by  the  corporation, 
rather  than  by  the  party  from  whose  performance  it  hks  been 
benefited.^ 


Springs  Co.  v.  De  Bautte,  50  La.  Ann. 
1281.  Compare  Miller  v.  Rutland, 
etc.,  R.  R.  Co.,  36  Vt.  452. 

1  Sheldon  Hat  Blocking  Co.  v. 
Blckmeyer  Hat  Blocking  Machine 
Co.,  90  N.  T.  607.  See,  ako,  Stokes 
r.  Detrick,  75  Md.  256;  Underbill  v. 
Santa  Barbara  Land  Co.,  93  Cal.  312. 

^  Railway  Companies  v.  Keokuk 
Bridge  Co.,  131  U.  S.  871;  Taylor  r. 
Agricultural,  etc.,  Ass'n,  68  Ala.  229; 
Bezan  v.  Pike,  23  La.  Ann.  788; 
Medomak  Bank  v.  Curtis,  24  Me.  36; 
Grape  Su^r  WVg  Co.  v.  SmaU,  40 
Md.  395;  Wood  Hydraulic  MTg  Co. 
V.  King,  45  Ga.  34. 

«  GUman,  et«.,  R.  R.  Co.  v.  KeUy, 
77  III.  426;  Murray  v.  Kelson  Lum- 
ber Co.,  143  Mass.  250. 

Thus,  where  the  president  of  a  cor- 
poration executed  an  unauthorized 
lease  of  mining  property,  and  the 
corporation  accepted  the  rent,  but  as 
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money  for  ores  sold,*^  not  knowing 
of  the  lease,  it  was  held  that  there 
was  no  ratification.  Yellow  Jacket 
Silver  M*g  Co.  o.  Stevenson,  5  Nev. 
224.    See  §  212,  note. 

<  Where  a  railroad  company  re- 
ceives railroad  material  bought  with- 
out authority  by  the  president  on  its 
credit  and  for  its  use,  and  the  mste- 
rial  is  used  for  corporate  purposes 
with  the  assent  of  the  directors,  that 
is  an  adoption  and  ratification  of  the 
president's  act;  and  the  directors 
using  tlie  purchased  material  were 
bound  to  inquire  and  were  presumed 
to  know  whether  it  was  paid  for  or 
not;  it  is  not  essential  to  the  adop- 
tion of  the  acts  of  an  officer  that  the 
directors  should  know  the  terms  of 
his  contracts.  Scott  v.  Middletown, 
etc.,  R.  R.  Co.,  80  N.  Y.  200.  See 
Blen  V.  Bear  River,  etc.,  Water  Co., 
20  Cal.  602;  Hazelhurst  v.  SavsaBsl^f 


PABT  n.]    ACTS   WITHIN  THE  OORPOBATB  POWERS.         [§  216. 

§  215.  Consequently,  in  order  to  constitute  an  implied  ratifi- 
cation on  the  part  of  the  corporation,  arising  from  acquiescence 
or  from  accepting  the  benefit  of  an  act,  it  may  not  be  necessary 
that  the  circumstances  should  be  such  as  to  warrant  a  jury  in 
finding  actual  knowledge  on  the  part  of  the  corporation  or  cor- 
porate agents  competent  to  ratify.  For  the  knowledge  of  one 
agent  may,  at  least  in  the  absence  of  proof  to  the  contrary,  be 
impated  to  other  agents  who  have  authority  to  do  the  acts  in 
question,  or  even  to  the  corporation.  Thus,  where  certain  un- 
anthorized  loans  were  made  by  a  person  on  behalf  of  a  corpora- 
tion with  banking  powers,  who  notified  the  cashier,  it  was  held, 
although  the  cashier  himself  had  no  power  to  ratify  the  unau- 
thorized acts,  that  notice  to  him  was  notice  to  the  board  of 
directors,  who  had  power  to  ratify ;  and  accordingly  a  ratifica- 
tion was  inferred  through  their  neglect  to  repudiate ;  the  court 
saying:  '^  It  was  the  duty  of  the  managers  at  those  meetings  to 
inform  themselves  of  the  affairs  of  the  company,  and  to  take 
the  same  care  of  its  funds  and  property  as  a  prudent  man  would 
take  of  his  own.  The  cashier  was  an  ofScer  selected  and  ap- 
pointed by  themselves,  in  whom  they  must  be  supposed  to  have 
entire  confidence.  An  important  part  of  his  duty  was  to  keep 
the  managers  informed  of  the  state  and  condition  of  the  com- 
pany's funds,  and  to  communicate  to  them  everything  affecting 
the  interests  of  the  company.  Without  presuming  a  gross  neg- 
lect of  dnty  on  the  part  of  the  managers  in  meeting  and  mak- 
ing the  inquiries  in  relation  to  the  funds  in  New  York,  and  a 
like  neglect  of  duty  on  the  part  of  their  cashier  in  giving  them 
information,  it  cannot  be  supposed  that  the  managers  remained 
ignorant  of  the  loan  now  in  controversy,  or  of  the  entire  dis- 
position which  had  been  made  of  their  funds  in  the  defendants' 
bank  daring  the  month  of  June.  The  plaintiffs  themselves  can- 
not call  on  a  court  or  jury  to  presume  such  a  neglect  on  their 
part.''i 

§  216.  Likewise  notice  to  an  agent  who  himself  has  no  au- 
thority to  ratify,  may  be  notice  to  the  corporation :    and  if 


etc.,  R.  B.  Co.,  43  Ga.  13;  Indian- 
apolis Boiling  Mill  V.  St.  Louis,  etc., 
R.  R.  Co.,  120  U.  S.  256.  Compare 
Benninghoff  v.  Agricultnial  InB.  Co., 
OS  N.  T.  405,  S  212,  note. 


^Kew  Hope,  etc.,  Bridge  Co.  v. 
PhcBQix  Bank,  3N.  Y.  156,  164;  see 
Chicago,  etc.,  Ry.  Co.  v.  James,  24 
Wis.  388;  Martin  v.  Webb,  110  U.  S. 
7. 
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§  218.]        THE   LAW   OF   PRIVATR  CORPORATIONS.  [CHAP.  VH. 


within  a  reasonable  time  after  such  actual  and  implied  notices 
there  is  no  repudiation,  an  implied  ratification  from  acquies- 
cence may  be  presumed.  Thus,  in  Gold  Mining  Co.  v,  Na- 
tional Bank,^  a  person  acting  as  the  agent  of  the  company 
borrowed  money  on  its  account.  The  president  accepted  the 
accounts  of  the  agent,  thus  acquiring  actual  knowledge  of  the 
transactions ;  and  the  court  said  that  the  president  "  was  the 
suitable  man  to  receive  the  information."  Accordingly,  the 
company  failing  to  disavow  the  loan  made  to  its  agent  within 
a  reasonable  time  after  its  president  had  received  information 
in  the  matter,  was  held  to  have  assented  to  the  acts  of  its 
agent  as  originally  done  in  its  name.^ 

§  217.  Mere  lapse  of  time  does  not  in  itself  constitute  a  rati- 
fication ;  though  in  connection  with  the  circumstan- 
^^o  oes  of  the  case  lapse  of  time  may  be  competent  evi- 
dence of  a  ratification  arising  from  acquiescence.' 
And  when  the  corporation  has  had  the  full  benefit  of 
the  unauthorized  acts  of  its  agents,  from  very  slight  evidence  a 
ratification  may  be  inferred,^  as  may  be  inferred  from  sligbt 
evidence  the  ratification  of  an  act  plainly  beneficial  to  the  cor- 
poration, like  the  acceptance  of  a  grant.'^ 

§  218.  The  rules  governing  the  powers  of  corporate  agents 
Authority  ^°  general  to  act  for  their  corporations  having  now 
of  special      been  discussed,  as  well  as  thele^al  effect  of  their  acts 

Cl&88dS  of 

corporate      as  between  the  corporation  and  persons  with  whom 
they  contract,  it  remains  to  consider  more  specifi- 


ratifioa- 
tion. 


agents. 


1 96  U.  S.  640. 

*See,  also,  Bennett  v.  Maryland 
Fire  Ins.  Co.,  14  Blatchf.  422;  Hil- 
Hard  V.  Goold,  34  N.  H.  230.  What 
directors  ought  by  proper  diligence 
to  haye  known  as .  to  the  general 
course  of  business  of  their  corpora- 
tion, they  may  be  presumed  to  have 
known  in  any  contest  between  the 
corporation  and  those  who  are  justi- 
fied by  the  circumstances  in  dealing 
with  its  officers  upon  the  basis  of 
that  course  of  business.  Martin  v. 
Webb,  110  U.  S.  7;  see  Kissam  v. 
Anderson,  145  U.  S.  436;  and  §  240. 
See,  also,   Merchants^  Union    Barb 
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Wire  Co.  r.  Rice,  70  Iowa,  14; 
Lowry  Banking  Co.  v.  Empire,  etc., 
Co.,  01  Ga.  624;  Field  v.  Investment 
Co.,  123  Mo.  603.  Directors  are 
chai^eable  with  notice  of  the  con- 
tents of  the  books  of  the  coriK>ra- 
tion.  Hanover  Bk.  v.  Dock  Co.,  148 
N.  Y.  612. 

'  See  Evans  o.  Smallcombe,  L.  B. 
3  H.  L.  249,  253,  260.  See,  also, 
especially  §§  260  et  seq,. 

^  See,  generally,  cases  in  the  pre- 
ceding notes ;  also,  §§  270  and  280. 

«  Bank  of  U.  S.  o.  Dandridge,  12 
Wheat.  64,  70. 


pabtil]  acts  within  the  corporate  powers.      [§  220. 


caliy  the  anthority  of  certain  prominent  classes  of  corporate 
agents.  And  first  of  all  as  to  the  authority  of  the  board  of 
directors. 

§  219.  As  a  usaal  thing,  the  entire  management  of  the  busi- 
ness of  a  corporation  is  by  its  constitution  vested  in 

PoWCM  of 

the  board  of  directors;  so  that  from  the  beginning  the  board 
the  shareholders  have  little  to  do  with  the  corporate  ore?*'^ 
management,  their  main  function  being  to  elect  the 
directors.  It  may  be,  however,  that  according  to  the  original 
organization  of  the  company  the  corporate  powers  are  left  to  a 
large  extent  in  the  hands  of  the  shareholders,  to  be  exercised  by 
themselves  if  they  see  fit.  Under  such  circumstances  the  share- 
holders by  resolution  or  by-law  may  delegate  authority  to  the 
directors;  and  may  at  will  revoke  it,  provided  thereby  no 
vested  rights  are  affected.  This  latter  style  of  organization  is 
infrequent,  and  usually  the  pow^ers^  of  the  directors  emanate 
directly  from  the  constitution  of  the  corporation.  Accordingly, 
whether  or  not  any  given  act  is  within  the  scope  of  their  au- 
thority is,  in  most  instances,  to  be  ascertained  by  a  construction 
of  the  charter,  or  enabling  acts  and  articles  of  association,  in- 
clading  any  statutes  that  may  be  applicable. 

The  common  phrase  is  something  like  this :  '^  The  business  of 
the  corporation  shall  be  managed  by  the  board  of  directors ; " 
or  "The  powers  of  the  corporation  shall  be  exercised  by  the 
board  of  directors."  In  consequence,  the  directors  for  ordinary 
purposes  have  full  authority  to  act  for  the  corporation  and  rep- 
resent it  in  all  matters  pertinent  to  the  corporate  enterprise.^ 

§  220.  The  first  and  most  general  rule  as  to  the  extent  of  the 
power  conferred  by  "authority  to  manage  the  busi- 
ness  of  the  corporation,"  is  that  such  power  extends  of  general 
to  the  doing  of  any  ordinary  act  conducive  to  the 


role. 


'See  Hoyt  v.  Thompson's  £x*r,  19 
N.  Y.  207,  216;  BurriU  r.  Nahant 
Bank,  2  Mete.  (Mass.)  163,  166; 
Wood  V.  Whelen,  93  111.  153;  Sims 
r.  Street  Railroad  Co.,  37  Ohio  St. 
556;  Maynard  v.  Firemen's  Fund 
Im.  Co.,  34  Cal.  48;  Wright  r.  Oro- 
▼ille  M'g  Co.,  40  Cal.  20;  Dana  v. 
Bank  of  U.  S.,  5  W.  <fe  S.  246;  Bank  of 
U.S.v.Danbridge,  12  Wheat.  113(per 


Marshall,  C.  J.);  Tripp  v.  Swanzey 
Paper  Co.,  13  Pick.  291;  Leavitt  d. 
Oxford,  etc.,  M.  Co.,  3  Utah,  265. 
When  the  directors  and  shareholders 
of  a  corporation  are  not  identical,  it 
Is  incompetent  for  the  directors  to 
bind  the  corporation  by  an  agree- 
ment with  a  certain  person  that  he 
sliall  be  a  director.  Seymour  v.  De- 
troit   Rolling   Mills,   56   Mich.   117. 
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§  223.]        THE  LAW  OF  PBIVATE  CORPORATIONS.  [CHAP.  VH. 

success  or  reqoired  by  the  exigencies  of  the  business ;  and,  since 
any  person  vested  with  authority  to  act  for  another  must  neces- 
sarily act  largely  according  to  an  honest  discretion,  which  un- 
der certain  circumstances  warrants  acts  that  under  different 
circumstances  would  constitute  a  flagrant  breach  of  trust,  so  it 
may  be  said,  that  in  critical  emergencies  the  discretionary  au- 
thority of  directors  justifies  the  doing  of  many  acts  which  would 
be  unauthorized  under  ordinary  circumstances. 
§  221.  The  next  general  rule  regarding  the  construction  of 
the  authority  of  directors  is  a  negative  one.  Au- 
of  first  gen-  thority  to  manage  the  affairs  of  a  cor{X)ration  does 
tion.  ™  not  authorize  the  directors  to  change  the  scheme  of 
the  corporate  enterprise  or  the  nature  of  the  corpo- 
rate business ;  nor  does  it  authorize  them  to  bring  the  business 
to  a  conclusion  either  directly,  or  indirectly  through  acts  which 
render  the  further  carrying  on  of  it  as  planned  impossible. 

§  222.  Thirdly  and  finally,  since  the  constitution  and  all  au- 
thority thereby  conferred  relate  to  a  specific  enterprise  and  cor- 
porate purpose,  no  authority  is  conferred  on  directors  to  bind 
at  to  t  ^^^  corporation  in  regard  to  matters  having  no  con- 
of  second  nectiou  with  the  objects  of  incorporation.  ^ 
fimitfttion.  The  three  preceding  rules  outline  the  law  regulat- 
ing the  power  of  directors  to  bind  by  their  acts  the 
corporation  and  its  property ;  and  the  cases  and  instances  now 
to  be  referred  to  will  be  but  illustrations  of  their  application ; 
but  of  their  application  as  affected  by  rules  previously  discussed 
in  regard  to  presumptions  and  estoppels  and  by  special  provi- 
sions in  the  constitution  or  by-laws  of  the  corporation. 

§  223.  How  is  the  scope  of  the  first  general  rule  deter- 
Scope  of  niitt©d> — that  directors  may  do  any  regular  or  ordi- 
the  gen-  nary  act  within  the  corporate  powers,  in  the  man- 
agement of  the  corporate  business?  The  word 
"  ordinary  "  here  is  by  no  means  synonymous  with  "  routine ; " 
it  is  in  no  sense  limited  to  daily  clerical  or  ministerial  manage- 
ment.   It  has  a  far  more  comprehensive  meaning ;  and  a  trans- 


Compare  Wilbur  V,  Stoebel,  82  Mich. 
344;  King  v.  Barnes,  109  N.  Y.  267. 

^  See  Bathe  v.  Decatur  Agric.  Soc, 
73  Iowa,  11.  That  directors  have  no 
power  to  organize  a  second  corpora- 
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tion  in  another  state,  and  bind  their 
home  company  for  the  expenses,  was 
held  in  Eakins  v.  White  Bronze  Co., 
76  Mich.  568. 


PART  IL]    acts  within  THE  COBPOBATE  POWEBS,         [§  224. 

action  may  still  be  '^  ordinary  "  although  of  great  importance, 
involmg  a  large  amount  of  money.  In  construing  the  term 
**  ordinary  business/'  which  a  by-law  empowered  a  quorum 
composed  of  less  than  a  majority  of  directors  to  transact, 
Jadge  (Tomstock  said,  giving  the  opinion  of  the  New  York 
Court  of  Appeals  in  Hoyt  v.  Thompson's  Executor:^  "The 
ordinary  business  of  the  corporation  had,  I  think,  no  limit 
short  of  the  varied  and  extensive  affairs  in  which  it  was  author- 
ized by  its  charter  to  engage.  It  could  construct  and  operate  a 
canal,  deal  in  stocks  and  in  trusts,  and  it  could  carry  on  the 
business  of  banking  in  all  its  departments.  If  the  due  execu- 
tion of  these  powers  did  not  constitute  the  ordinary  business  of 
the  company,  then  it  seems  to  me  impossible  to  suggest  any 
definition  of  the  term,  and  the  by-law  becomes  senseless  and  un- 
meaning ;  and  if  these  express  powers  of  the  corporation  were 
embraced  in  the  terms  of  the  by-law,  it  must  necessarily  follow 
that  the  quorum  designated  took  all  the  incidental  authority 
which  the  whole  board  would  possess  in  the  execution  of  the 
same  powers.  In  the  operation  of  banking,  which  constituted 
one  portion  of  the  ordinary  business,  it  might  become  necessary 
to  borrow  money,  and  the  power  to  do  so  existed.  As  debts 
coold  be  contracted,  the  incidental  power  of  paying  them  can- 
not be  doubted.  So,  the  condition  of  the  company's  affairs 
might  require  a  negotiation  with  creditors,  and  the  postpone- 
ment and  securing  of  their  demands.  To  secure  a  debt,  and 
procure  its  forbearance  in  a  period  of  embarrassment,  would 
not  by  any  means  be  an  extraordinary  act,  in  the  sense  of  the 
by-law,  although  it  might  be  unusual  in  the  magnitude  and  im- 
portance of  the  transaction."  * 

§  224.  Accordingly,  all  business  relating  to  the  legitimate 
objects  of  incorporation,  not  involving  a  departure  from  the 
original  plan,  may  be  transacted  by  the  directors.^    They  have 

^  19  N.  T.  206,  217. 

>  Compromises  to  avoid  and  reduce 
lones  come  within  the  general  scope 
of  the  powers  of  a  board  of  directors 
of  a  national  bank,  and  are  submitted 

Vo  their  discretion,  except  in  so  far 

u  there  may  be  restrictions  in  the 

eiltttter  and  by-laws.    Banks  may  do 


in  this  behalf  whatever  natural  per- 
sons could  do  under  like  circum- 
stances. First  Nat.  Bank  v,  Nat. 
Exchange  Bank,  02  IT.  S.  122.  See 
Keyser  v,  Hitz,  2  Mackey  (Dist.  of 
Col.),  513. 
s  Wood  V,  Whelan,  93  HI.  153. 
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§  225.]         THE  LAW   OF  PRIVATE  CORPORATIONS.  [CHAP.  VU. 

fall  power  to  manage  the  concerns  of  the  company.^  Thus, 
bank  directors  have  authority  to  make  discounts,  and  fix  the 
discount  rate.'^  And  with  directors  rests  the  power  to  place 
unsubscribed  ^tock.'  Directors  of  a  railroad  company  may 
competently  contract  to  transport  freight  for  a  fijced  term  at 
a  certain  rate  ;^  and  it  has  been  held  to  be  within  the  discre- 
tionary power  of  the  boards  of  two  connecting  roads  to  make 
an  agreement  for  the  division  of  earnings  proportioned  to  the 
distance  that  each  corporation  carries  the  passengers  or  freight 
for  which  the  money  is  paid.^  Again,  in  a  case  where  the  deed 
of  settlement  of  a  joint-stock  bank  gave  its  directors  extensive 
powers  to  carry  on  the  business  of  banking  and  to  act  in  such 
manner  as  might  appear  to  them  best  calculated  to  promote  the 
interest  of  the  bank,  it  was  held  that  they  had  power  to  guar- 
anty the  payment  of  interest  on  debentures  of  another  com- 
pany issued  for  the  purposes  of  its  formation,  when  that  was 
of  importance  to  the  bank.^  Directors  are  the  proper  officers 
to  institute'  legal  proceedings  on  behalf  of  the  corporation,  and 
to  that  end  have  unquestioned  authority  to  employ  counseV 
and  compromise  litigation.^ 
§  225.  To  carry  on  the  corporate  business,  directors  have 


iSimsv.  street  Railroad  Co.,  37 
Ohio  St  556;  see  Dana  v.  Bank  of 
United  States,  5  W.  AS.  223,  246; 
Bank  of  Kentucky  v.  Schuylkill  Bank, 
1  Pars.  Sel.  Cas.  (Pa.)  236;  Wright 
V.  Oroville  Wg  Co.,  40  Cal.  20;  com- 
pare Beaty  v,  Knowler's  Lessee,  4 
Pet.  152;  Bargate  v.  Shortridge,  5 
H.  L.  Cas.  207. 

'J  Bank  of  United  States  v.  Dunn,  6 
Pet.  51 ;  Bank  Commissioners  v.  Bank 
of  Buffalo,  6  Paige,  407. 

*  Sims  V,  Street  Railroad,  37  Ohio 
St.  556. 

*  Railroad  Co.  v.  Furnace  Co.,  37 
Ohio  St  321. 

^Elkins  c.  Camden  and  Atlantic 
R.  R.  Co.,  36  X.  J.  Eq.  241. 

^  In  re  West  of  England  Bank, 
Ex  parte  Booker,  L.  R.  14  Ch.  D.  317. 
So,  where  a  lease  was  made  of  its  road 
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hy  one  railroad  corporation  to  an- 
other, which  lease  was  executed  hy 
the  share-holders  and  provided  for  a 
guaranty  hy  the  lessee  corporation  of 
a  ten  per  cent,  annual  dividend  on 
the  stock  of  the  lessor  corporation, 
it  was  held  that  the  respective  boards 
of  directoi*s  had  power  to  modify  tlie 
terms  of  the  lease  and  reduce  the 
amount  guaranteed.  People  v.  Met- 
ropolitan Ry.  Co.,  26  Hun,  82;  Flag^ 
V.  Manhattan  Ry.  Co.,  10  Fed.  Rep. 
413;  S.  C,  20  Blatchf.  142.  {Qucere 
as  to  the  propriety  of  these  two  de- 
cisions.) See  Sheffield  Nickel  Co.  r. 
Unwin,  36  L.  T.  N.  S.  246;  S.  C,  L. 
R.  2  Q.  B.  Div.  214. 

'  See  Pollock  v.  Shultze,  1  Hun, 
320. 

"  Donohue  r.  Mariposa  lAnd,  etc., 
Co.,  66  Cal.  317.    See  §  223,  note. 


PART  n.]    ACTS   WITHIN  THE  COBPORATE  POWBBS.        [§  225. 


power  to  borrow  money  for  the  corporatioD,*  and  in 
the  absence  of  express  restriction  on  their  power  in  of  diiectors 
this  respect,*  may  secure  the  corporate  indebtedness  "^^* 
by  a  pledge  of  its  personal  property  or  a  mortgage  of  its  real 
estate.'  Likewise  directors  may  assign  any  choses  in  action  or 
transfer  any  property  of  the  corporation,*  provided  the  property 
traDsferred  be  not  essential  to  the  carrying  out  of  the  objects 
of  incorporation.^  And  authorities  hold  that  the  directors  of  an 
insolvent  corporation  may  assign  all  its  property  for  the  pay- 
ment of  its  debts,  when  to  make  such  an  assignment  is  within 
the  powers  of  the  corporation.^    Thus,  according  to  a  Massa- 


1  Ridgway  v.  Farmers'  Bk.,  12  S.  A 
R.  256t  and  cases  in  foUowing  notes. 
Bat  a  single  director  has  no  such 
power  by  yirtue  of  being  a  director. 
Lawrence  v,  Grebhard,  41  Barb.  675. 

*  See  Davis  v.  Flagstaff  Silver  Mg. 
Co.,  2  Utah,  74;  compare  Flagstaff 
Silver  Mg.  Co.  v.  Patrick,  ib.  304. 
An  enabling  statute  may  contain  a 
specific  restriction  on  the  power  of 
trastees  or  directors  to  mortgage  the 
corporate  property. 

Capital  not  paid  np  is  only  siib  modo 
property  of  the  corporation;  the  due 
making  of  a  call  being  a  condition 
precedent  to  the  absolute  proprietary 
right  of  the  company  therein.  Con- 
leqnently,  a  power  given  to  the  di- 
rectors to  mortgage  the  property  of  a 
corporation  does  not  authorize  them 
to  inclnde  in  such  mortgage  future 
calls,  i.  e.,  the  unpaid  capital  of  the 
company.  Bank  of  South  Australia 
0.  Abrahams,  L.  R.  6  P.  C.  265. 

•Wood  V,  Whelen,  93  ni.  163; 
BorriU  v.  Nabant  Bk.,  2  Mete.  ( Mass. ) 
163;  Hendee  v.  Pinkerton,  14  Allen, 
381;  Saltmarsh  v.  Spaulding,  147 
Mass.  224.  See  Tripp  v.  Swanzey 
Paper  Co.,  13  Pick.  291;  Hopsonv. 
Aetna  Axle,  etc.,  Co.,  50  Conn.  597. 
The  executive  committee  of  the 
^>oard  of  directors,  having  been  au- 
thorized by  the  board  to  procure  a 
loan,  and  possessiiig  according  to  the 


constitution  of  the  corporation 
power  to  transact  **  any  official  busi- 
ness,'' may  execute  a  mortgage. 
Taylor  v.  Agricultural,  etc.,  Ass'n, 
6S  Ala.  229.  Compare,  as  to  author- 
ity of  the  directors  of  a  railroad  com- 
pany to  execute  a  mortgage  of  its 
property  and  franchise,  McCurdy's 
Appeal,  05  Pa.  St.  290,  which  seems 
to  proceed  on  the  assumption  that 
they  have  such  power,  at  least  when 
the  mortgage  is  not  repudiated  soon. 
Directors  of  a  manufacturing  com- 
pany may  mortgage  practically  all 
its  property  to  enable  it  to  go  on. 
Hopson  V,  Aetna  Axle,  etc.,  Co.,  50 
Conn.  597.  See  also,  Arms  v.  Con- 
ant,  36  Vt  745,  748. 

*  Marvine  o.  Hymers,  12  N.  Y.  223. 
But  power  to  sell  bonds  is  not  in  a 
single  director  virtute  officii,  Titus 
t?.  Cairo  and  Fulton  R.  R.  Co.,  37  N. 
J.  L.  98.  Compare  New  Haven  and 
Northampton  Co.  o.  Hayden,  107 
Mass.  525. 

6  See  §  229. 

*  Chamberlain  v.  Bromberg,  83  Ala. 
576;  Descombes  v.  Wood,  91  Mo.  196 
Hutchinson  v.  Green,  91  Mo.  387 
Tripp  V.  National  Bank,  41  Minn 
400;  Huse  v.  Ames,  104  Mo.  91 
Union  Bank  v.  EUicott,  6  6.  <lk  J.  363 
Dana  v.  Bank  of  U.  S.,  5  W.  <ft  S. 
223,  247;  Catlin  v.  Eagle  Bank,  6 
(;onn.  233;  Gibson  v.  Goldthwaite,  7 
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chusetts  case,  directors  of  a  corporation  suddenly  rendered  in- 
solvent by  the  burning  of  its  works,  have  authority  to  convey 
to  a  creditor  all  the  corporate  property  provisionally,  upon  con- 
dition to  pay  or  provide  for  the  payment  of  the  just  debts  of 
the  corporation  to  himself ;  he  giving  proper  security  to  apply 
no  more  than  necessary  and  pay  over  the  remainder  to  the  treas- 
urer of  the  corporation  for  the  benefit  of  other  creditors.^ 
§  226.  Under  the  second  general  rule,  that  directors  cannot 

First  eene-  ®^^^S®  ^^^  Scheme  of  the  corporate  enterprise  nor 
rai  Umita-  bring  the  business  to  a  conclusion,  there  are  four 
things  which  directors  cannot  do. 
§  227.  First,  they  cannot  change  the  nature  or  plan  of  the 
corporate  business,  nor,  in  the  absence  of  special  authorization, 
can  they  accept  from  the  legislature  any  substantial  alteration 
or  amendment  in  the  corporate  constitution/^    But  the  rule  de- 


Ala.  281;  Rogers  v.  Pell,  154  N.  Y. 
518.  See  Merrick  v.  Bank  of  the 
Metropolis,  8  Gill,  59;  Sheldon  Hat 
Blocking  Co.  v.  Eickemeyer  Hat 
Blocking  Macliine  Co.,  90  N.  Y.  607; 
Duncomb  v.  New  York,  H.  A  N.  R. 
R.  Co.,  88  N.  Y.  1;  S.  C,  84  N.  Y. 
190;  Boynton  c.  Roe,  114  Mich.  401; 
Cf.  Parker  v.  Bank,  53  S.  C.  583; 
Contra^  Bk.  Comers  t.  Bank  of  Brest, 
Harrington's  Ch.  (Mich.)  lOH;  Kyle 
V.  Wagner,  45  W.  Va.  349.  An  as- 
signment made,  without  the  consent 
of  shareholders,  by  the  directors  of 
a  bank  of  all  its  assets  is  voidable  at 
the  suit  of  shareholders;  but  a  cred- 
itor cannot  object  to  the  directors' 
lack  of  power.  Epprlght  o.  Nicker- 
son,  78  Mo.  482.     See  §  230,  note. 

^  Sargent  o.  Webster,  13  Mete. 
(Mass.)  497. 

3  Baker's  Appeal,  109  Pa.  St  461; 
Commonwealtli  v.  Cullen,  13  Pa.  St. 
133;  Brown  v.  Fairmount  Gold  Mg. 
Co.,  10  Phila.  32;  Marlborough  Mfg. 
Co.  V.  Smith,  2  Conn.  579;  Hope  Mut. 
Fire  Ins.  Co.  r.  Beckmann,  47  Mo.  93, 
96;  Mississippi,  etc.,  R.  R.  Co.  v,  Gas- 
ter,  24  Ark.  96.  See  Yenner  v,  Atchi- 
son, etc.,  R.  Co.,  28  Fed.  Rep.  581. 
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But  see  8emble  contra,  Dayton,  etc., 
R.  R.  Co.  V.  Hatch,  1  Disney  (Cin. 
Sup.  Ct.),  86;  Matter  of  Excelsior 
Fire  Ins.  Co.,  16  Abb.  Pr.  (N.  Y.)  8; 
Illinois  River  R.  R.  Co.  v.  Zimmer,  20 
111.  654;  Banet  v.  Alton,  etc.,  R.  R. 
Co.,  13  111.  504,  508.  Compare  Case  of 
St.  Mary's  Church,  6  S.  ^k  R.  408; 
S.  C,  7  S.  A  R.  517;  Railway  Co.  v, 
Allerton,  18  Wall.  233,  235.  In  some 
of  the  cases  in  this  note  holding  it 
beyond  the  power  of  directors  to  ac- 
cept an  amendment,  the  assent  of  all 
the  shareholders  might  have  been 
necessary.     See  §  532. 

In  the  absence  of  express  power  in 
the  deed  of  settlement,  it  is  not  com- 
petent for  the  directors  to  amalga- 
mate with  another  company  carrying 
on  the  same  business,  and  assume  on 
behalf  of  their  own  corporation  the 
liabilities  of  the  other  company.  A 
clause  in  the  deed  of  settlement  au- 
thorizing the  directors  ^^  generally, 
where  these  presents  are  silent,  or 
do  not  otherwise  provide,  to  act  in 
the  direction  of  the  concerns  of  the 
society  in  such  manner  as  at  their 
absolute  discretion  they  shall  think 
most  conducive  to  the  interests  of 


PABT  n.]    ACTS   WITHIN   THE  CORPOBATB  POWERS.         [§  228. 

nyiog  the  aathority  of  directors  to  accept  any  legislation  mate- 
rially changing  the  constitntion  is  not  to  be  construed  to  pre- 
clude them  from  accepting  the  benefit  of  a  statute  which  effects 
DO  changes,  but  which  merely  facilitates  the  exercise  of  fran- 
chtses  already  conferred.^ 

§  228.  Secondly,  directors  have  no  power  to  increase  or  de- 
crease the  capital  stock  of  the  corporation.^  In  the  leading 
case  on  this  point,  Bailway  Company  v.  AUerton,  Justice  Brad- 
lev  said : '  '^  A  change  so  organic  and  fundamental  as  that  of 
increasing  the  capital  stock  of  a  corporation  beyond  the  limit 
fixed  by  the  charter  cannot  be  made  by  the  directors  alone, 
unless  expressly  authorized  thereto.  The  general  power  to 
perform  all  corporate  acts  refers  to  the  ordinary  business 
transactions  of  the  corporation,  and  does  not  extend  to  a  recon- 
struction of  the  body  itself,  or  to  an  enlargement  of  its  capital 
stock."* 


the  society/*  Is  not  an  aathority  for 
the  pnrpoae.  In  re  Era  Assurance 
Society,  JBc  parte  Williams,  30  L.  J. 
Sq.  137.  Directors  have  no  power  to 
consolidate  with  another  corporation. 
GreenTille  Co.  v.  Planters'  Press,  70 
Miss.  669.  See  Blachford  v.  Koss,  5 
Abb,  Pr.  N.  S.  (N.  Y. )  434.  Direct- 
ors of  a  railroad  company  have  no 
authority  to  purchase  the  road  of  an- 
other company.  Deaderick  o.  Wil- 
son, 8  Bax.  (Tenn.)  108. 

>  A  statute  was  passed  authorizing 
a  railroad  company  to  taice  for  a  pas- 
senger station  land  belonging  to  an- 
other railroad  company.  The  by-laws 
proYided  that  the  directors  might 
porehase  what  real  estate  they 
deemed  necessary  for  the  railroad, 
sod  exercise  all  powers  granted  to 
the  company  by  the  charter,  for  the 
pnrpose  of  locating,  constructing, 
and  completing  the  road,  and  all 
other  powers  necessary  and  proper 
to  carry  out  the  objects  of  the  corpo- 
ration: Held^  that  an  acceptance  of 
the  statute  by  shareholders  was  not 
necessary  to  aathorize  directors  to 

18 


take  land  in  pursuance  of  it.  Bast- 
em  R.  R.  Co.  V.  Boston  and  Maine 
K  R.  Co.,  Ill  Mass.  126.  See  Joy  v. 
Jackson,  etc..  Plank  Road  Oo.,  11 
Mich.  155,  170. 

*  When  a  corporation  has  the  power 
to  increase  or  diminish  its  capital 
stock,  the  mode  of  doing  it  and  the 
conditions  under  which  it  may  be 
done  are  usually  prescrihed  by  stat- 
ute. But  when  the  statute  is  silent 
the  power  rests  in  the  body  corpo- 
rate, not  in  the  board  of  directors. 
Eidman  v.  Bowman,  58  111.  444;  Mc- 
Nultar.  Corn  Belt  Bk.,  164  Dl.  427. 
On  the  general  principle  that  the 
powers  of  a  corporation  not  specially 
▼ested  in  any  particular  officers  re- 
main in  the  body  corporate,  see  Mat- 
ter of  Wheeler,  2  Abb.  Pr.  N.  S.  (N. 
T.)  361;  People  v.  Twaddel,  18  Hun, 
427,  432;  State  v.  Merchant,  37  Ohio 
St.  251. 

•  18  Wall.  233,  234. 

«  Gill  V.  Balis,  72  Mo.  424;  Finley 
Shoe  and  Leather  Co.  o.  Kurtz,  34 
Mich.  89;  Eidman  v.  Bowman,  58  IlL 
444;  Percy  v.  Millaudon,  3  La.  560. 
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§  229.  Thirdly,  directors  cannot  transfer  property  ol  the  cor 
poration  which  is  essential  to  the  continuance  of  the  corporate 
business ;  ^  nor  have  they  power  to  give  away  the  corporate 
funds  or  deprive  the  corporation  of  the  means  which  it  possesses 
to  accomplish  the  purposes  of  its  incorporation.'  Accordingly, 
directors  cannot  ordinarily  lease  the  whole  plant  of  a  corpora- 
tion ;  ^  nor  can  the  directors  of  a  railroad  company  lease  its  road 
without  special  authority.^ 

§  230.  Fourthly,  if  directors  have  no  power  to  sell  corporate 
property  which  is  essential  to  the  continuance  of  the  business, 


And  directors  cannot  increaae  the 
capital  stock  indirectly,  e.  (/.,  by 
agreeing  to  pay  in  stock  for  services 
and  for  money  loaned,  when  the  cor- 
poration has  no  stock  in  its  treasury. 
Finley  Shoe  and  Leather  Co.  v.  Kurtz, 
8upra.  ^ 

^  Abbot  0.  American  Hard  Rubber 
Co.,  33  Barb.  578;  Rollins  v.  Clay,  33 
Me.  132;  Balllet  v.  Brown,  108  Pa. 
St.  546;  Forrester  v.  B.  &  M.  Min. 
Co.,  21  Mont.  544.  Compare  Sheldon 
Hat  Blocking  Co.  v.  Eickemeyer  Hat 
Blocking  Machine  Co.,  00  N.  Y.  607; 
Reichwald  v.  Commercial  Hotel  Co., 
106111.430;  Temp.  Ass'n  o.  Friendly 
Soc,  187  Pa.  St.  38;  and  see  §225. 

3  Burke  v.  Smith,  16  Walt.  300, 
305;  Bedford  R.  R.  Co.  v.  Bowser,  48 
Pa.  St.  20,  37;  Jones  v.  Morrison,  31 
Minn.  140;  Field  v.  Investment  Co., 
123  Mo.  603.  See  Penobscot,  etc.,  R. 
R.  Co.  V.  Dunn,  30  Me.  587,  601. 

But  it  has  been  held  that  directors 
have  power  to  apply  £1,500  out  of 
the  undivided  profits  of  a  manufac- 
turing company,  as  a  gratuity  of  one 
week* 8  extra  pay  to  each  worker  in 
the  factory  who  had  worked  with  a 
good  character  throughout  the  year. 
Hampson  v.  Price* s  Patent  Candle 
Co.,  44  L.  J.  Eq.  437.  The  point 
came  up  on  a  motion  by  a  shareholder 
to  restrain  the  payment.  But  see 
Jones  V.  Morrison,  31  Minn.  140. 
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»  Library  Hall  Co.  v,  Pittsbui-g 
Assn.,  173  Pa.  S.  C.  30;  Cass  v.  Man- 
chester Iron  and  Steel  Co.,  9  Fed. 
Rep.  640.  In  the  last  case  the  holder 
of  a  majority  of  stock  had  protested. 

*  Stevens  v.  Davison,  18  Giatt. 
810;  Mills  V,  Central  R.  R.  Co.,  41 
N.  J.  Eq.  1;  Board,  etc.,  Tippecanoe 
County  V.  Lafayette,  etc.,  R.  R.  Co., 
50Ind.  85, 112;  Martin  v.  Continental 
Passenger  Ry.  Co.,  14  Phila.  (Pa.) 
10.  Nor  can  directors  change  the 
termini  of  a  railroad.  See  Board, 
etc.,  Tippecanoe  County  o.  Lafayette, 
etc.,  R.  R.  Co.,  supra. 

When  the  lease  of  the  railroad  of 
ono  company  has  been  made  to  an- 
other railroad  company,  and  ratified 
by  the  shareholders,  the  directors 
have  no  power,  as  against  objecting 
shareholders,  to  change  its  provi- 
sions. March  v.  Eastern  R.  R. 
Co.,  48  N.  H.  515,  Compare  S.  C, 
40  N.  H.  548.  See  Kersey  Oil  Co.  v. 
Oil  Creek,  etc.,  R.  R.  Co.,  12  Pliila. 
374.,  Compare  Black  «.  Delaware 
and  Raritan  Canal  Co.,  22  N.  J.  £q- 
130,  407  et  seq.,  and  §  224,  note.  lu 
Beveridge  c.  N.  Y.  E.  R.  Co.,  112  N. 
Y.  1,  it  was  held  that  when  to  lease 
its  road  was  within  the  powers  of  a 
railroad  corporation,  the  directors 
had  authority  to  make  the  lease,  the 
powers  of  the  corpoi*ation  being  by 
its  charter  vested  in  them. 


PART  II.J    ACTS    WITHIN  THE  CORrORATE  POWERS.         [§  232. 


a  fortiori  they  have  no  power  to  wind  up  the  affairs  of  the  cor- 
poration.^ 

1 231.  The  last  of  the  three  general  rules  above  mentioned,' 
is  that  directors  have  no  authority  to  bind  the  cor-  ^^ 
poration  in  matters  not  relating  to  the  corporate  general 
bosiness.  On  the  face  of  it,  this  rule  seems  self-  ™^ 
evident.  All  the  powers  of  directors  to  represent  the  corpora- 
tion, whether  derived  directly  from  the  corporate  constitution 
or  conferred  by  a  vote  of  the  body  corporate,  have  their  ulti- 
mate bads  in  that  constitution  and  in  the  agreement  of  the 
associates  embodied  in  it.  Consequently,  directors  have  no 
power  to  do  any  act  ultra  vires  the  corporation ;  ^  and  as  the 
corporate  constitution  and  the  agreement  embodied  in  it  relate 
only  to  the  corporate  enterprise,  any  acts  having  no  relation  to 
the  corporate  enterprise  must  be  beyond  the  authority  of  di- 
rectors. As  Vice  Chancellor  Wickens  said  in  Pickering  v. 
Stephenson :  *  "  The  special  powers,  given  either  to  the  directors 
or  to  a  majority  by  statutes  or  other  constituent  documents  of 
the  association,  however  absolute  in  terms,  are  always  to  be 
constraed  as  subject  to  a  paramount  and  inherent  restriction 
that  they  are  to  be  exercised  in  subjection  to  the  special  pur- 
poses of  the  bond  of  association."  Accordingly,  directors  have 
no  power  to  give  the  note  of  the  corporation  for  a  debt  having 
no  relation  to  its  business,  due  to  the  payee  of  the  note ;  and 
the  note  will  be  void  in  the  hands  of  any  person  having  notice 
of  the  circumstances  under  which  it  was  given.^ 

§  232.  On  the  other  hand,  if  directors  acting  within  the  ap- 


>  Bank  Commissioners  o.  Bank  of 
Brest,  HarriDgtoD*8  Ch.  (Mich.)  106; 
Smith  t.  Smith,  3  Des.  Oh.  (S.  C.) 
547;  Angell  and     Ames  on  Corp., 
\T12.    See,    State  v.  Mitchell,    104 
Tenn.  33e.    Bnt  it  is  held  that  direct- 
ors may  make  an  assignment  of  the 
corporate  property     for  the   equal 
^neftt  of  all  creditors,  when  the  cor- 
poration is  insolyent.     Descomhes  r. 
Wood,  91  Mo.    196;   Hutchinson  v. 
^^D»  W  Ho.  367.     But  a  minority 


of  the  directors  cannot  make  such 
an  assignment.  Calumet  Paper  Co. 
V,  Haskell  Show  Pr.  Co.,  144  Mo.  831. 
See  §  225. 

a  §  222. 

«§267. 

«  L.  K.  14  £q.  322,  340.  See,  also, 
Minor  v.  Mechanics*  Bank,  1  Pet.  46, 
71. 

^  Hall  V.  Auhurn  Turnpike  Co.,  27 
Cal.  255.  See  Salem  Bk.  v,  Glou- 
cester Bk.,  17  Mass.  30. 
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on  to  it. 


parent  soope  of  their  authority,  commit  or  intend  a 
breach  of  trust,  the  rights  of  an  innocent  person 
dealing  with  them  will  not  be  affected  thereby.* 
Thus,  if  directors  borrow  money  for  their  corporation,  having 
authority  to  do  so,  the  lender  is  not  bound  at  his  peril  to  see 
that  the  money  is  not  applied  to  purposes  uUra  vires  the  cor- 
poration,'^ nor  embezzled  by  the  directors.  And  if  a  person 
sells  to  directors  for  their  corporation  such  property  as  it  is  au- 
thorized to  buy,  he  need  not  ascertain  whether  it  requires  his 
particular  property."  In  this  last  case,  Eastern  Counties  Sail- 
way  Co.  V,  Hawkes,  Lord  St.  Leonards  said  that  the  English 
decisions  ^  did  '^  not  authorize  directors  to  bind  their  companies 
by  contracts  foreign  to  the  pui-poses  for  which  they  were  es- 
tablished, but  they  do  hold  companies  bound  by  contracts  duly 
entered  into  by  their  directors  for  purposes  which  they  have 
treated  as  within  the  objects  of  their  Acts,  and  which  cannot 
clearly  be  shown  not  to  fall  within  them;  and  they  farther 
hold  companies  to  be  bound  by  a  continual  course  of  dealing 
by  their  directors  with  third  persons  in  relation  to  their  shares, 
although  that  mode  of  dealing  is  contrary  to  the  regulations  of 
their  deed  of  management.^' ' 
§  233.  As  to  what  portion  of  their  authority  directors  may 
delegate  to  some  of  their  own  number  or  to  other 
oAufhor^  officers  of  the  corporation  it  is  difficult  to  state  any 
iS-tore^^  rule  of  general  application  more  specific  than  this: 
Directors  may  not  delegate  authority  which  it  was 
intended  that  the  board  should  exercise.  From  some  cases  it 
might  indeed  be  inferred  that  it  was  ordinarily  competent  for 
them  to  delegate  authority  to  perform  mere  ministerial  acts,  but 
not  authority  to  do  acts  involving  discretion.®  Thus,  it  has  been 
held  that  the  power  of  directors  to  lease  property  of  the  oorpo- 


1  See  §§  203  et  neq, 

*  In  re  Marseilles  Extension  Rail- 
way and  Land  Co.,  20  W.  R.  254; 
North  Hudson  BUd'g  Ass'n  r.  Bank, 
79  Wis.  31. 

B  Eastern  Counties  R^y  Co.  v. 
Hawkes,  5  H.  L.  Cas.  331. 

^/.   e.,  National  Exchange  Co.   v. 

196 


Drew,  2  Macq.  103;  Bargate  v.  Short- 
ridge,  5  H.  L.  Cas.  296. 

1^6  H.  L.  Cas.  331. 

"  Silver  Hook  Road  t).  Greene,  12 
R.  I.  164;  Farmers*  Mutual  Ins.  Co. 
t7.  Chase,  56  N.  H.  341;  Temple  v. 
Dodge,  89  Tex.  68.  Compare  Sheri- 
dan Elec.  L.  Co.  V.  Nat  Bank,  127 
N.  Y.  517. 


PABT    n.]    ACTS   WITHIN  THE  CORPORATE   POWERS.        [§  234. 


ration  coald  not  be  delegated  to  an  agent.^    But  this  view  is 
not  borne  out  by  the  authorities.' 

Directors  may  undoubtedly  appoint  subordinate  officers,  and 
empower  them  to  do  all  acts  which  properly  come  within  the 
scope  of  their  respective  offices.^  Such  appointments,  however, 
are  rather  an  exercise  than  a  delegation  of  their  powers  by  di- 
rectors ;  for  clearly  it  was  not  intended  that  the  board  of  direct- 
ors shoold  perform  the  duties  of  subordinate  officers.  Directors 
may  also  regulate  the  authority  of  whatever  officers  they  have 
the  power  to  appoint.  Accordingly,  they  may  authorize  the 
president,  or  president  and  cashier,  or  the  general  agent,  to 
borrow  money  and  draw  and  indorse  negotiable  paper  in  the 
name  of  the  corporation;^  or  may  authorize  a  treasurer  to 
assign  mortgages  belonging  to  the  corporation." 

§  234.  Powers  involving  a  wide  discretion  —  wider  than 
shoald  be  vested  in  any  single  officer  or  subordinate  j^^^^  ^^^ 
agent — ^may  be  delegated  by  directors  to  a  committee  ot  powen 
of  their  own  number,  especially  when  the  member-  iward^to  a 
ship  of  the  board  is  large.  In  New  York  it  is  held  «>™°^****^- 
that  a  board  of  twenty-three  directors  may  delegate  to  a  "  quo- 
rum" of  any  five  of  their  number  authority  to  transact  ail 
ordinary  business.^    Likewise,  a  board  may  delegate  to  a  com- 


1  GilllB  0.  Bailey,  21  N.  H.  149;  see 
Tippets  V.  Walker,  4  Mass.  595. 

•See  Burrill  v.  Nahant  Bank,  2 
Mete.  (Mass.)  163;  Hoyt  v.  Thonii>- 
Bon*s  Ex'r,  19  N.  Y.  207;  Wood  ». 
Wiley  Cons'n  Co.,  56  Conn.  87; 
Mercer  County  Ins.  Go.  o.  Stranahan, 
104  Pa.  St  246;  Metropolitan  Tel. 
Co.  V.  Domestic  Tel.  Co.,  44  N.  J.  Eq. 
568,  671. 

*  Kitchen  v.  Cape  Girardeau,  etc., 
R.  R.  Co.,  59  Mo.  514.  Unless,  to  be 
sure,  the  power  of  appointment  re- 
mains with  the  body  corporate.  Di- 
reetomjisiially  receive  express  au- 


"D     ■">     r* 


94;  Northampton  Bank  v.  Pepoon, 
11  Mass.  288;  Fleckner  v.  Bank  of  the 
U.  S.,  8  Wheat.  338,  356;  Preston  ». 
Missouri,  etc.,  Lead  Co.,  51  Mo.  43; 
see  Merrick  v.  Bank  of  the  Metropolis, 
8  Gill  (Md.),  59;  Bank  Commission- 
ers  V.  Bank  of  Buffalo,  6  Paige,  497; 
Manchester  and  Lawrence  R.  R  Co. 
V.  Fisk,  33  N.  H.  297. 

'  Commonwealth  v.  Reading  Sav- 
ings Bank,  137  Mass.  431. 

•  Hoyt  V,  Thompson's  Ex'r,  19  N. 
T.  207;  see  §223.  See  Leavitt  o. 
Oxford,  etc.,  M.  Co.,  3  Utah,  265. 
But  it  has  also  been  held  that  the  au- 


'»|rity  possessed  bv  a  noi-tion  of  fr*-**^®  * 
indorsing,  the  cashier  and  a  dir6cvii«y<A»u^.4^,  jjeitA  fpndber  Co.  v,  Williams, 


falsely  and  fraadulently  assured  the 
indorser  that  the  drawer  was  good, 
and  that  it  would  be  safe  to  indorse. 


73  Mich.  86. 

>West   St.   L.    Savings    Bank   v. 
Shawnee  County  Bank,  95  U.  S.  557. 
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§  236.]         THE  LAW   OF  PRIVATE  CORPORATIONS.  [CHAP.  VH. 


mittee  of  their  own  number  authority  to  alienate  or  mortgage 
real  estate  of  the  corporation,'  or  to  transfer  its  personal  prop- 
erty.^ The  power  to  do  certain  acts,  however,  the  board  of 
directors  cannot  delegate,  even  to  a  committee  of  their  own 
number.  They  cannot  delegate  authority  to  allot  shares,^  to 
make  calls,^  to  declare  dividends,^  or  to  order  a  sale  of  shares 
for  the  nonpayment  of  assessments.^    ' 

§  235.  It  may  be  added  that  the  power  of  agents,  appointed 
Authority    by  the  board  of  directors,  to  act  for  the  corporation, 
doef  no?      ^  ^^^  terminated  by  the  expiration  of  the  authority 
^h^^'^f  th*^  of  the  directors  appointing  them.' 
directore  §  236.  To  lay  down  any  general  rule,  suflBciently 

i^int^^em.  definite  to  be  of  practical  value,  as  to  the  powers  of 
presidents  of  corporations  is  well  nigh  impossible. 
Virtute  officii  a  president  has  very  little  authority  to 
act  for  his  corporation,  and  can  bind  it  only  by  such 
contracts  as  plainly  come  within  its  most  ordinary  routine  busi- 
ness."   Thus,  it  is  held  that  a  president  without  special  author- 


Authority 

of  a  presi- 
dent. 


1  Burrill  v.  Nahant  Bank,  2  Mete. 
( Mass. )  163 ;  Aufirusta  Bank  v.  Ham- 
blet,  35  Me.  491;  Taylor  v.  Agilcul- 
tural,  etc.,  Ass'n,  68  Ala.  229;  Hoyt 
V.  Thompson's  Ex'r,  supra. 

s  Mitchell  t.  Deeds,  49  111.  418  ; 
compare  Palmer  v.  Yates,  3  Sandf. 
(N.  Y.)137. 

^  In  re  Leeds  Banking  Co.,  How- 
ard's Case,  36  L.  J.  £q.  42;  S.  C, 
L.  R.  1  Ch.  561;  In  re  County  Pala- 
tine Loan,  etc.,  Co.,  Cartmell's  Case, 
43  L.  J.  Eq.  588;  compare  Crocker 
0.  Crane,  21  Wend.  211.  But  au- 
thority to  delegate  this  power  to  a 
committee  of  their  own  number  may 
be  given  in  the  corporate  constitution. 
Harris's  Case,  L.  R.  7  Ch.  587. 

*  Silver  Hook  Road  v.  Greene,  12 
R.  L  164;  Farmers'  Mutual  Ins.  Co. 

riiase.  .56  N.  H.  341  (in  bother. 
Hawkes,  5  H.  L.  Cas.  83to  *■" 

*L   e..  National  Exchange  Co.  v. 
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to  the  discretion  of  the  board;  see 
§562. 

*  York  and  Cumberland  R.  B.  Co. 
V.  Ritchie,  40  Me.  425. 

'  Anderson  v.  Langdon,  1  Wheat 
85;  Northampton  Bk.  v,  Pepoon,  11 
Mass.  288,  294 ;  Dedham  Bank  r. 
Chickering,  3  Pick.  336;  Union  Bank 
0.  Ridgely,  1  Har.  A  G.  (Md.)  324, 
431-2. 

In  regard  to  the  authority  of  direct- 
ors to  release  shareholders  from  tlieir 
subscriptions,  see  §§  549-^1,  745, 
746,  780. 

«  First  Nat.  Bk.  v.  Hoch,  89  Pa.  St 
324;  Blen  v.  Bear  River,  etc.,  Water 
Co.,  20  Cal.  602;  Risley  v.  Indian- 
apolis, etc.,  R.  R.  Co.,  1  Hun,  202; 
Teroplin  v,  Chicago,  etc.,  Ry.  Co.,  78 
Iowa,  548;  Griffith  v.  Chicago,  etc., 
^r  .Co    7/J6  N.  H.  341;  Temple  u. 
Dodge,  89  Tex.  68.    Compare  Sheri- 
dan Elee.  L.  Co.  v.  Nat  Bank,  127 
N.  Y.  517. 


PABT  U.]    ACTS  WITHIN  THE  CORPORATE  POWERS.         [§  236. 

ity  cannot  borrow  money  and  bind  the  corporation  to  repay  it ;  ^ 
nor  can  he  mortgage  corporate  property,  or  confess  judgment 
on  behalf  of  the  corporation;^  nor  has  he  authority  to  begin 
an  action  in  the  name  of  the  corporation,^  or  employ  counsel.^ 
Neither  has  the  president  of  a  railroad  corporation  pdwer  to 
appoint  an  agent  to  sell  its  lands ;  and  sales  made  by  an  agent 
appointed  by  the  president  will  not  bind  the  corporation  ;*  nor 
has  the  president  authority  himself  to  sell  lands  of  the  corpo- 
ration.^ Likewise,  the  president  of  an  insurance  company  has 
no  anthority  ex  officio  to  indorse  and  negotiate  a  note  belonging 
to  it^  And  when  by  the  charter  the  management  is  intrusted 
to  the  board  of  directors,  the  president  and  cashier,  unless 
specially  authorized,  have  no  power  to  assign  choses  in  action 
of  the  corporation  in  payment  of  an  antecedent  debt,  or  to  do 
any  act  requiring  the  use  of  the  corporate  seal,^  and  the  lack  of 
authority  in  the  aflSxing  of  the  seal  may  be  shown  by  the  cor- 


MnUer,  102  Wis.  525.  But  compare 
Hayoer  v.  Am.  Popular  Life  Ins. 
Co.,  3  J.  A  Sp.  (N.  Y.)  266;  Eureka 
Iron  Works  v.  Bresuahan,  60  Mich. 

^  Life  and  Fire  Ins.  Co.  v.  Mechanic 
Fire  Ina.  Co.,  7  Wend.  31 ;  Fifth  Ward 
Savings  Bk.  v.  First  Nat.  Bk.,  47 
N.  J.  L.  357.  See  City  El.  Ry.  Co.  c. 
Nat  Bk.,  62  Ark.  33.  In  an  action 
against  an  incorporated  bank,  decla- 
lations  or  admissions  of  ite  presi- 
dent are  not  admissible  to  establish 
liability  against  it.  Henry  v.  North- 
ern Bank,  63  Ala.  527.  See  Hodge 
r.  First  Nat  Bk.,  22  Gratt  51. 

*  Stokes  V.  New  Jersey  Pottery  Co., 
46  X.  J.  L.  237;  Bennett  v.  Keen,  50 
N.  J.  Eq.  634;  England  v.  Dearborn, 
141  Mass.  .500;  Alta  Silver  M'g  Co.  v, 
Hioing  Co.,  78  Cal.  620;  although  he 
owDj{|(wtof  the  stock;  same  oases 


port  Savings  Bk.  v.  Eldridge,  28 
Conn.  556;  Pacific  Bank  v.  Stone,  121 
CaL  202;  and  cases  in  the  last  note. 
Contra^  Coleman  v.  Oil  Co.,  25  W.  Va. 
148;  Nat  Bk.  v.  Berry,  53  Kan.  606; 
Beebe  v,  Beebe  Co.,  64  N.  J.  L.  407. 
See  Wetherbee  v.  Fitch,  117  lU.  67. 
Later  cases  recognize  the  authority 
of  a  president  to  institute  suit.  Reno 
Water  Co.  r.  Leete,  17  Nev.  203; 
Guernsey  v.  Coal  Co.,  00  Iowa,  471. 

^  Chicago,  etc.,  R.  R.  Co.  v,  James, 
22  Wis.  104. 

^  Bliss  V,  Kaweah  Co.,  65  Cal.  502; 
McKeag  v.  Collins,  87  Mo.  164. 

"^  Marine  Bank  v,  Clements,  3  Bos. 
(N.  Y.)  600.  But  see  Clark  c.  Tit- 
comb,  42  Barb.  122;  Scott  v.  John- 
son, 5  Bos.  (N.  Y.)  213. 

*Hoyt  V,  Thompson,  5  N.  Y.  320; 
see  England  o.  Dearborne,  141  Mass. 


500;  Norton  v.  Ala.  Nat  Bk.,  102  Ala. 
Kn.i.'ii,.    Mf  tne  pTix^Wfi^hrXe^i^'     compare  Had d^n^r.^  ^.in village  a 
indorsing,  the  cashier  and  a  dirdcw^^ycfeDt    ue'ii«  £pndber  Co.  v,  Williams, 


falsely  and  fraudulently  assured  the 
indoner  that  the  drawer  was  good, 
and  that  it  would  be  safe  to  indorse. 


73  Mich.  86. 

('West   St   L.    Savings    Bank   v. 
Shawnee  County  Bank,  05  U.  S.  557. 
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poration.*  An  agreement,  moreoverj  by  the  president  and 
cashier  of  a  bank,  that  the  indorser  of  a  promissory  note  shall 
not  be  liable  to  the  bank  on  his  indorsement,  is  invalid.^  In- 
deed, in  a  case  where  a  respected  court  held  a  president  incom- 
petent to  authorize  a  director  to  sell  bonds  of  the  corporation, 
the  learned  judge  giving  the  opinion  said :  ^  In  the  absence  of 
anything  in  the  act  of  incorporation  bestowing  special  power 
on  the  president,  he  has  from  his  mere  official  station  no  more 
con  trol  over  the  corporate  property  and  funds  than  any  other 
director.  The  affairs  of  corporate  bodies  are  within  the  exclu- 
sive control  of  their  boards  of  directors,  from  whom  authority 
to  dispose  of  their  assets  must  be  derived."' 

114  Ala.  433;  Des  Moines  M.  &  S.  Co. 
V.  Tilford  M.  Co.,  9  S.  Dak.  542;  and 
Walworth  County  Bank  v.  Farmers* 
Loan  and  Trust  Co.,  14  Wis.  325, 
where  it  was  held  that  a  president 
could  not  give  a  valid  biU  of  sale  for 
railroad  ties  in  payment  of  an  ante- 
cedent debt  of  his  corporation.  See, 
also.  Union  Gold  Mining  Co.  v.  Rocky 
Mountain  Nat.  Bank,  2  Col.  565. 

The  affairs  of  the  bank  being  by 
statute  placed  in  hands  of  directors, 
the  president  and  cashier  hare  not 
power  together,  virtute  officiij  to  sell 
the  safe  of  a  bank  for  an  antecedent 
debt.    Asher  v,  Sutton,  31  Kan.  28(1 

The  president  of  a  corporation  or- 
ganized under  the  New  York  Act  of 
1848  cannot  bind  it  by  the  purchase 
of  goods  required  in  its  business, 
when  a  resolution  forbidding  such 
acts  appears  on  the  corporate  books, 
although  the  seller  had  no  notice  of 
it.  Thera  was  no  regular  course  of 
business  in  the  corporation  to  the 
contrary,  by  which  the  president 
had  habitually  made  such  purchases. 
Westerfield  ^_^dde^.  7,  Dgilo.^fe 


1  Koehler  v.  Black  River  Falls  Iron 
Co.,  2  Black.  715;  Hoyt  v.  Thompson, 
5  N.  Y.  320. 

2  Bank  of  the  United  States  v. 
Dunn,  6  Pet.  61 ;  Bank  of  the  Metro- 
polis V.  Jones,  8  Pet.  12;  First  Nat. 
Bk.  V.  Tisdale,  18  Hun,  151.  See 
United  States  v.  City  Bank,  21  How. 
356;  Hodge  v.  First  Nat.  Bk.,  22 
Gratt.  51.  Compare  Booth  v.  Farm- 
ers and  Mechanics*  Nat.  Bk.,  50  N.  Y. 
396;  First  Nat.  Bk.  v.  Kimberlands, 
16  W.  Va.  556.  One  who  is  presi- 
dent and  general  manager  of  an  in- 
surance company  has  no  authority 
to  bind  it  by  an  accommodation  in- 
dorsement. Aetna  Nat.  Bk.  v.  Insur- 
ance Co.,  50  Conn.  167;  Dobson  v. 
Moore,  104  111.  110;  or  by  an  accom- 
modation acceptance  of  a  draft. 
National  Bank  v.  Knitting  Works, 
68  Micli.  620.  A  president  and  treas- 
urer of  a  savings  bank  has  no  implied 
power  to  purchase  building  mate- 
rials. Slattery  v.  North  End  Savings 
Bank,  175  Mass.  380. 

>  Titus  V,  Cairo  and  Fulton  R.  R. 
Co.,  37  N.  J.  L.  98,  102,  per  Van 
^"'^.kel^T^    .jApn.^Wicb;^4.5bamr.Cji;  i. 

Hawkes,  5  H.  L.  Cas.  33lo  ^' 
*L   e..  National  Exchange  Co.  v. 
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Hr  jno""//«J6  N.  H.  341;  Temple  v. 
Dodge,  89  Tex.  68.  Compare  Sheri- 
dan Eleo.  L.  Co.  V.  Nat  Bank,  127 
N.  Y.  517. 


PABT  n.]    ACTS   WITHIN  THE  CORPORATE   POWERS.         [§  238. 


§  237.  It  is  submitted,  however,  that  the  above  decisions  are 
to  be  relied  on  with  great  caution ;  for  presidents  of 
corporations  are  usually  empowered  either  expressly,  S? ^cBBtom 
or  impliedly  by  acquiescence  and  the  nature  and 
oonrse  of  the  business  which  they  transact  for  their  corporations, 
to  do  many  acts  which,  according  to  any  rule  dedacible  from 
these  cases,  would  be  beyond  their  authority.  Very  likely  in 
order  that  the  agreement  of  a  president  may  bind  the  corpora- 
tion, the  agreement  must  in  some  way  be  shown  to  have  been 
within  the  scope  of  his  authority ;  ^  but  this  may  be  shown  from 
the  general  course  of  his  acts  acquiesced  in  by  the  corporation 
or  its  directors.' 

§  238.  When  a  president  is  authorized  to  make  contracts  for 
the  corporation,  he  receives  impliedly  the  power  to  do  acts  in- 
cidentally necessary  in  the  matter.^  Thus,  a  president  em- 
powered to  sell  property  of  his  corporation,  may  agree  to  pay 
a  broker  a  commission.^  So,  a  resolution  of  the  board  of 
directors  that  the  president  have  full  power  and  control  of  the 


1  nkrmers  Bank  v.  McKee,  2  PA.  St. 
818. 

sRaglaad  v.  McFaU,  137  Ul.  81; 
Fitzgerald  Construction  Ck>.  v.  Fitz- 
gerald, 137  n.  S.  88;  Fifth  Nat.  Bk.  o. 
Photphate  Co.,  119  N.  T.  250;  Oakes 
V.  Water  Co.,  143  N.  Y.  430;  Cham- 
bers 9.  Lancaster,  160  N.T.  342;  Petti- 
bone  V.  Lake  View  Town  Co.,  134 
Osl.227;  Tuscaloosa  Cotton  Seed  Oil 
Co.  V.  Perry,  85  Ala.  158;  Burch  v. 
West,  134  111.  258;  Sherman  Center 
Town  Go.  V.  Swigart,  43  Kan.  292; 
Sparks  v.  Dispatch  Co.,  104  Mo.  531; 
Fitshugh  0.  Land  Co.,  81  Tex.  306; 
Dougherty  v.  Hunter,  54  Pa.  St.  380; 
McEiroy  v.  Minn.  P.  H.  Co.,  96  Wis. 
317;  Africa  v.  Duluth  Tribune  Co., 
82  Minn.  283.  See  Westerfield  v. 
Bsdde,  7  Daly  (N.  Y.),  326;  Western 
^   I^  ibJC'^v.  •*^,-ui6  iJ^tiiTiT^»7r»^Jl66; 


Hardy  v.  Boom  Co.,  52  Mich.  45; 
Vilas  Nat.  Bk.  v.  Strait,  58  Yt  448. 

When  a  president,  who  is  also  the 
general  manager  of  the  corporate 
business,  mortgages  personal  prop- 
erty of  the  cori)oration  without  spe- 
cial authority,  the  acquiescence  of 
the  directors  may  make  the  mortgage 
valid.  Sherman  v.  Fitch,  98  Mass. 
59.  Compare  Crumbs  Appeaj,  66  Pa. 
St  474;  Edelhoff  v,  Horner  &  Miller 
MTg  Co.,  86  Md.  595;  §  212. 

'  A  president  of  a  corporation  who 
has  general  authority  to  contract  for 
the  sale  of  its  goods,  has  authority  to 
release  from  contract  of  sale.  In- 
dianapolis Rolling  Mill  v.  St.  Louis, 
etc.,  R.  R.  Co.,  120  U.  S.  256.  See, 
alBO,Ceeder  v.  Lumber  Co.,  86  Mich. 
541;  Smith  v.  Wells  MT<r  C^.X^^ 
Ind.  333.  Jiority  to  release  a 


indorsing,  the  cashier  and  a  diAscv^l^AeDt.  'u6tx^^r\rliheTCo.  v,  Williams, 


^sely  and  fraudulently  assured  the 
indoner  that  the  drawer  was  good, 
and  that  it  would  be  safe  to  indorse, 


73  Mich.  86. 

^West    St.   L.    Savings    Bank   v. 
Shawnee  County  Bank,  95  U.  S.  557. 
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§  288.]        THE   LAW   OF  PEIVATE  CORPORATIONS.    [CHAP.  VII. 


oorporate  business,  authorizes  him  to  purchase  materials  to  be 
used  in  its  business,  and  to  borrow  money  for  the  corporation, 
giving  its  note  for  the  loan.^  Indeed,  the  custom  of  investing 
presidents  with  extensive  powers  is  so  general  as  to  have  ob- 
tained judicial  recognition  in  at  least  one  state,  Illinois,  where 
the  following  language  was  used  by  the  judge  giving  the  opinion 
of  the  court  in  Smith  v.  Smith:*  "In  absence  of  legislative 
enactment  or  provision  made  in  the  by-laws,  corporations  us- 
ually act  through  their  president,  or  those  representing  him. 
He  being  the  legal  head  of  the  body,  when  an  act  pertaining 
to  the  business  of  the  company  is  performed  by  him,  the  pre- 
sumption will  be  indulged  that  the  act  is  legally  done,  and  is 
binding  upon  the  body.  And,  as  a  general  rule,  in  the  absence 
of  the  president,  or  when  a  vacancy  occurs  in  the  oflBce,  the 
vice-president  may  act  in  his  stead,  and  perform  the  duties 
which  devolve  upon  the  president."  * 

thority,  mortgage  its  personal  prop- 
erty. Luse  V.  Isthmus  Transit  R*y 
Co.,  6  Oreg.  125. 

3  62  111.  493,  496.  See,  also,  Mitch- 
ell  V.  Deeds,  49  III.  416,  424;  Union 
Mutual  Ins.  Co.  v.  White,  106  111. 
07;  Glover  v.  Lee,  140  111.  102;  Fitch 
D.    Constantino    Hydraulic    Co.,    44 


pany  to  mortgage  the  road,  he  may 
moi*tgage  a  pai*t  thereof.  Greens- 
burg,  etc.,  Co.  V.  McCormick,  45  Ind. 
239.  Where  process  can  be  served 
on  the  president,  he  can  confess  judg- 
ment for  the  corporation.  Cliam- 
berlin  v.  Mammoth  M'g  Co.,  20  Mo. 
96.     8ed  quoire. 

1  Castle  V.  Belfast  Foundry  Co.,  !  Mich.  74;  Goodnow  v.  Oakley,  68 
72  Me.  167;  Siebe  v.  Machine  Works,  I  Iowa,  25;  Morse  v.  Beale,  68  lowa^ 
86  Gal.  390.  QucBre,  as  to  the  extent ,  463;  Mathias  v.  White  Sulphur 
to  which  such  a  sweeping  resolution   Springs  Assn.,  19  Mont  359. 


would  be  valid  in  view  of  the  re- 
stricted  competency  of  directors  to 
delegate  their  powers,  see  §§  233, 
234.  A  by-law  providing  that  the 
'*  president  shall  have  the  general 
charge  and  direction  of  the  business 
of  the  company,  as  well  as  all  mat- 
ters connected  with  the  interests  and 
objects  of  the  corporation,"  does 
not  give  him  authority  in  matters 
ezj(i;>essly  confided  to  the  finance 
'^^o.kel   ^      A;i>v^lfth  Street  Market 

Hawkes,  5  H.  L.  Cas.  33to  "^^ 
*L  e.,  National  Exchange  Co.  v. 


'  This  case  upheld,  as  against  a 
subsequent  purchaser  under  a  tax 
sale,  a  deed  of  corporate  lands  exe- 
cuted by  the  vice-president,  during 
a  vacancy  in  the  presidency,  under  a 
resolution  authorizing  the  president 
to  convey  the  propei-ty.  Compare, 
also,  Curry  v.  Supervisors  of  Decatur 
County,  61  Iowa,  71.  When  a  con- 
tract made  by  a  president  is  one 
which  the  directors  might  properly 

Jiay?,,'»\>*«*^?f  J6  N.  ^Hr8¥lV'ieitflfit 
Dodge,  89  Tex.  68.  Compare  Sheri- 
dan Elec.  L.  Co.  V.  Nat  Bank,  127 
N.  Y.  517. 
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PARTH.]    ACTS    WITHIN   THK  CORPORATE   POWERS.         [§  240. 

§  839.  Fully  as  important  in  his  f anctions  as  a  president  is 
the  cashier  of  a  bank  or  other  moneyed  corporation,   ^uth^j^iy 
The  cashier  is  the  financial  officer  of  the  bank,  hav-  of  a  cash- 

tor 

ing,  in  accordance  with  general  custom,  authority  to 
transact  its  ordinary  current  business,^  and  in  the  performance 
of  his  duties  his  acts  bind  the  bank.^  As  Justice  Story  said,  in 
Wild  V.  Bank  of  Passamaquoddy  :  ^  "  The  cashier  of  a  bank  is, 
viriute  officiiy  generally  intrusted  with  the  notes,  securities,  and 
other  funds  of  the  bank,  and  is  held  out  to  the  world  by  the 
bank  as  its  general  agent  in  the  negotiation,  management,  and 
disposal  of  them.  Prima  faciei  therefore,  he  must  be  deemed 
to  have  authority  to  transfer  and  indorse  negotiable  securities 
held  by  the  bank  for  its  use,  and  in  its  behalf.  No  special  au- 
thority for  this  purpose  is  necessary  to  be  proved.  If  any  bank 
choose  to  depart  from  this  general  course  of  business,  it  is  cer- 
tainly at  liberty  so  to  do ;  but  in  such  case  it  is  incumbent  on 
the  bank  to  show  that  it  has  interposed  a  restriction,  and  that 
such  restriction  is  known  to  those  with  whom  it  is  in  the  habit 
of  doing  business."  ^ 

§  240.  Accordingly,  a  bank  will  be  liable  to  an  outsider  act- 
ing in  good  faith,  for  the  contracts  as  well  as  for  the  frauds  of 
its  cashier  made  or  committed  while  acting  within  the  ordinary 


1  It  is  not  negligent  for  a  banic  to 
intrust  its  cashier  to  select  and  pay 
oat  of  his  salary  all  the  clerks  and 
other  servants  employed  in  the  bank- 
ing room  ;  no  negligence  appearing 
in  the  selection  of  the  cashier.  Smith 
V.  First  National  Bank,  99  Mass.  B05. 

<  Lloyd  V.  West  Branch  Bank,  15 
Pa.  St  172  ;  First  Nat.  Bk.  of  Blr- 
miogham  v.  First  Nat.  Bk.  of  New- 
port, 116  Ala.  520. 

*  3  Bfason,  505,  606. 

*  See,  also.  State  v.  Commercial 
Bank,  14  Miss.  218.  That  a  cashier 
has  authority  to  transfer  and  indorse 

•   «.  iM.*i2w\    njiUF^-Uie  |J»->Ofrinr:  .to    hiS 

indorsing,  the  cashier  and  a  dii^ctu. 
Uaely  and  fraudulently  assured  the 
indoTBer  that  the  drawer  was  good, 
^  that  it  would  be  safe  to  indorse, 


County  Bank,  41  Barb.  586  ;  Bum- 
ham  V.  Webster,  19  Me.  2d4  ;  Potter 
0.  Merchants'  Bank,  28  N.  T.  641. 
Cf.  Be  Assignment  of  Bank  of  Ore- 
gon, 32  Or.  84.  Likewise  a  cashier 
has  general  authority  to  superintend 
the  collection  of  notes  under  pro- 
test. Bank  of  Pennsylvania  v.  Reed, 
1  Watts  A  S.  101. 

Where  a  vice-president  who  was 
also  a  director,  with  the  knowledge 
of  the  president  and  the  ca^hier^  but 
without  notice  to  the  board  of  direct- 
ors, guarantees  on  behalf  of  the  bank 
the  payment  of  a  note  belongiiu;  ^ou 
it,  the  bank,  by  uftiiority  to  release  a 
^^ent.  -i^er««rr.onfLbeTCo.  v.  Williams, 

73  Mich.  86. 
>West    St.   L.    Savings    Bank   v. 

Shawnee  County  Bank,  05  U.  S.  557. 
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§  240.]        THE  LAW  OF   PRIVATE  CORPORATIONS.    [CHAP.  VH. 

scope  of  the  powers  and  duties  pertaining  to  bis  office,^  or 
within  the  scope  of  such  further  authority  as  may  have  been 
conferred  on  him  by  the  constitution  of  the  bank,  or  by  the 
action  or  acquiescence  of  the  directors  or  shareholders.^  Con- 
sequently, notice  to  the  cashier  in  regard  to  the  ordinary  busi- 
ness dealings  of  the  bank  is  notice  to  it ;  ^  and  it  is  affected 
with  the  knowledge  of  its  cashier  who  takes  a  note  knowing 


^See  e,  g.,  Phillips  v.  Mercantile 
Nat.  Bank,  140  N.  Y.  556.  A  cafthier 
has  the  implied  power  to  borrow  on 
behalf  of  his  bank  and  pledge  its 
property  to  secure  the  repayment  of 
the  loan.  Coats  o.  Donnell,  94  K.  Y. 
108.  In  order  to  show  a  cashier^s 
authority  to  borrow  for  his  bank, 
special  power  from  the  directors  is 
not  essential.  Uis  acts  in  the  ordi- 
nary course  of  his  employment  are 
evidence.  RingliDg  v,  Kohn,  6  Mo. 
App.  333;  Donnell  v.  Lewis  County 
Savings  Bank,  80  Mo.  165.-  Semhle 
contra^  West.  Nat.  Bk.  v.  Armstrong, 
152  U.  S.  346;  First  Nat  Bk.  of 
Corunna  v,  Michigan  City  Bk.,  8 
N.  Dak.  608.  But  see  Aldrich  v. 
Chemical  Nat.  Bk.  176  U.  S.  618, 
distinguishing  Western  Nat.  Bk.  ▼. 
Armstrong,  152  U.  S.  346.  The  cash- 
ier of  a  bank  as  its  executive  officer 
has  authoiity  to  take  such  measures 
as  he  deems  proper  for  the  securing 
and  eventual  collection  of  a  debt, 
and  to  compromise  a  debt  according 
to  the  course  of  business.  Briden- 
becker  o.  Lowell,  32  Barb.  9;  see 
Wakefield  Bank  v.  Truesdell,  55 
Barb.  602.  But  see  Sandy  River  Bank 
V.  Merchants',  etc..  Bank,  1  Biss.  146. 
The  fact  that  a  cashier  of  a  national 
bank,  at  thja  time  of  receiving  a  de- 
i^'^j^., makes  an  agreement  that  the 


■""keij;,. 


A  n>.he  same  in  stocks 


41 


Hawkes,  5  H.  ie'^igf  Sifto  *'    " 
*L  e.,  National  Exchange  Co 
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L'Herbette  v.  Nat  Bk.,  162  Mass. 
137;  see,  Hanson  v.  Heard,  60  N.  H. 
190. 

It  is,  in  general,  within  the  aa- 
thority  of  a  cashier  to  sign  a  blank 
transfer   on  a  certificate  of    atock 
held  by  the  bank  as  collateral  se- 
curity, and  to  deliver  the  oertifioata 
to  the  pledgor;  and  thus  signing  a 
tiiuisfer    warrants  the  genuineness 
of  the  certificate,  so  that  a  b<majld€ 
transferee  for  value  from  the  fraudu- 
lent pledgor  can  hold  the  bank  liable. 
Matthews  v.  Massachusetts  Nat.  Bk. 
1  Holmes,  896.    So  a  bank  was  held 
liable  where  a  cashier  negotiated, 
through  an  agent,  a  certificate  of  de- 
posit, although  no  deposit  had  been 
made  and  the  cashier  embezzled  the 
proceeds  of  the  transaction.    Barnes 
9.  Ontario  Bank,  19  N.  Y.  152.    Com- 
pare Reynolds  o.  Kenyon,  43  Barb. 
515;  Mai>ps  o.   Second  Nat.  Bk.,  80 
Pa.  St.  163;  Foster  v.  Essex  Bk.,  17 
Mass.  479;  State  o.  Atherton,  40  Mo. 
209;  Morris  Canal,  etc.,  Co.  o.  Van 
Yorst,  21  N.  J.  L.  (1  Zab.)  100;  Lor- 
ing  V,  Brodie,  134  Mass.  453. 

s  Thus,  when  the  cashier  has  gen- 
eral charge  of  stock  transfers,  his 
acts  in  regard  thereto  bind  the  bank, 
which  will  be  liable  for  bis  wrong- 
ful  refusal  to    permit   a  transfer. 
Case  V.  Bank,  100  U.  S.  446;  see  Nsr 
tional  Ba^i^kc^Vge'  Nr*^ftYn>RT'l«lfl|..  ^. 
^^    '^ Dodge,  89  Tex.  68.    Compare  Sheri- 
V.   dan  Eleo.  L.  Co.  v.  Nat.  Bank,  127 
N.  Y.  517. 


PABT  n.]   ACTS    WITHIN  THE  COBPOBATB  POWBB8.         [§  241 . 

the  same  to  have  had  a  fraudulent  inception.^  Accordingly,  if 
a  cashier  takes  securities  for  his  bank  from  a  trustee  to  secure 
a  loan  made  to  the  trustee  individually,  knowing  that  the  trus- 
tee holds  them  in  trust,  the  bank  is  affected  with  the  knowledge 
of  its  cashier.' 

§  241.  But  the  duties  and  powers  of  a  cashier,  as  recognized 
jadicially,  are  restricted  to  the  transaction  of  the 
ordinary  business  of  the  bank  and  to  the  care  and  S^^^J^ 
management  of  its  affairs  in  the  usual  way.^     Thus,  J^^??  *® 
the  cashier  (and  president)  of  a  bank  cannot  bind  it  tion  of 
by  their  agreement  with  an  indorser  of  a  promissory  busing, 
note  that  he  shall  not  be  liable  to  the  bank  on  his  in- 
dorsement.*    The  cashier  has  no  power  to  bind  his  bank  as  an 
acoonmiodation  indorser  on  his  individual  note ;  and  the  payee 
failing  to  prove  that  the  cashier  had  authority  to  make  the  in- 
dorsement cannot  recover  against  the  bank.^     Likewise  a  cashier 


Bank  v.  PenUnd,  101  Tenn.  445.  As 
to  d«cIanitioii8  of  cashier,  see  Xenia 
Bftak  9.  Stewart,  114  U.  S.  224. 

'Fall  River  Union  Bk.  v.  Stui-te- 
▼aot,  12  Cnsh.  372.  So,  by  the  knowl- 
•dge  of  a  director  who  takes  a  note. 
Nat  Sec'y  Bank  v.  Gushman,  121 
lEui.400. 

'  Loring  V.  Brodie,  134  Mass.  453. 

'First  Nat  Bank  v.  Ocean  Nat 
Bank,  60  N.  Y.  278.  The  word  **  or- 
^nary,^'  as  here  nsed,  will  be  seen  to 
be  more  restricted  in  its  meaning 
than  as  applied  to  transactions  falling 
within  the  powers  of  directors.  See 
{228. 

^Bank  of  the  U.  S.  o.  Dunn,  6 
Pet  51;  Bank  of  the  Metropolis  v. 
Jones,  8  Pet  12.  See  Cocheco  Nat. 
Bank  v.  Haskell,  51  N.  H.  116.  Ck>m- 
pare  Pa3rne  v.  Commercial  Bank,  6 
Sniedea  ft  M.  24;  Hodge  v.  First  Nat 
Bank,  22  Gratt  51 ;  Ryan  v,  Dunlop, 
n  HI  40.  So,  the  plea  that  before 
indorsing,  the  cashier  and  a  director 
lalaely  and  frandulently  assured  the 
indorser  that  the  drawer  was  good, 
Mid  that  it  would  be  safe  to  indorse, 


is  bad;  as  such  representations  are 
not  within  the  course  of  the  duties  of 
such  officers,  and  therefore,  though 
wilfiilly  false,  will  not  afCect  the 
rights  of  the  bank.  Mapes  v.  Second 
Nat  Bank,  80  Pa.  St  103.  '*A 
cashier,  as  such,  has  no  power  to  ac- 
cept a  note  signed  by  two  parties 
only,  in  payment  and  discharge  of  a 
note  upon  which  another  party  was 
also  bound  with  the  two,  so  as  to 
relieve  such  third  party  from  his 
indebtedness  to  the  bank.  Such  an 
act  does  not  fall  within  the  well- 
known  range  of  powers  and  duties 
naturally  and  necessarily  pertaining 
to  the  office  of  cashier.  He  cannot 
virtute  officii  release  a  surety  upon  a 
note  even  though  the  bank  holds 
other  security  to  which  it  might  re- 
sort, nor  make  collateral  contracts  or 
agreements  of  any  kind."  Ecker  v. 
First  Nat.  Bank,  59  Md.  201,  303.  A 
cashier  has  no  authority  to  release  a 
debt.  Delta  Lumber  Co.  v,  Williams, 
73  Mich.  86. 

BWest   St.   L.    Savings    Bank   v. 
Shawnee  County  Bank,  05  U.  S.  557. 
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cannot  on  behalf  of  bis  bank  guarantee  the  performance  of  a 
contract  by  an  outsider  in  which  the  bank  had  no  interest.^ 

And  it  was  held  in  United  States  v.  City  Bank  of  Columbus^ 
that  a  cashier  had  no  authority  to  empower  a  director  to  con- 
tract with  the  secretary  of  the  treasurer  for  the  transportation 
of  moneys  belonging  to  the  United  States,  and  consequently 
that  the  bank  was  not  liable  to  reimburse  money  delivered  by 
the  secretary  to  the  director  in  pursuance  of  such  contract.     Giv- 
ing the  opinion  of  the  court,  Justice  Wayne  said :  "  In  the  case 
of  Bank  of  the  United  States  v.  Dunn  (6  Pet.  61)  the  court 
would  not  permit  the  president  and  cashier  of  the  bank  to  bind 
it  by  their  agreement  with  the  indorser  of  a  promissory  note 
that  he  should  not  be  liable  on  his  indorsement.     It  said  it  is 
not  the  duty  of  the  cashier  and  president  to  make  such  con- 
tracts, nor  have  they  power  to  bind  the  bank  except  in  the  dis- 
charge of  their  ordinary  duties.    All  discounts  are  made  under 
the  authority  of  the  directors,  and  it  is  for  them  to  fix  any  con- 
ditions which  they  may  think  proper  in  loaning  money.     The 
court  defines  the  cashier  of  a  bank  to  be  an  executive  officer,  by 
whom  its  debts  are  received  and  paid,  and  its  securities  taken 
and  transferred,  and  that  his  acts,  to  be  binding  upon  a  bank, 
must  be  done  within  the  ordinary  course  of  his  duties.     His 
ordinary  duties  are  to  keep  all  the  funds  of  the  bank,  its  notes, 
bills,  and  other  choses  in  action,  to  be  used  from  time  to  time 
for  the  ordinary  and  extraordinary  exigencies  of  the  bank.     He 
usually  receives  directly,  or  through  the  subordinate  officers  of 
the  bank,  all  moneys  and  notes  of  the  bank,  delivers  up  all  dis- 
counted notes  and  other  securities  when  they  have  been  paid, 
draws  checks  to  withdraw  the  funds  of  the  bank  when  they 
have  been  deposited,  and,  as  the  executive  officer  of  the  bank, 
transacts  most  of  its  business. 

"The  term  ordinary  business  with  direct  reference  to  the 
duties  of  cashiers  of  banks  occurs  frequently  in  English  cases, 
and  in  the  reports  of  the  decisions  of  our  state  courts,  and  in 
no  one  of  them  has  it  been  judicially  allowed  to  comprehend  a 
contract  made  by  a  cashier,  without  an  express  delegation  of 


A  cashier  cannot  certify  his  own 
check.  Lee  v.  Smith,  64  Mo.  304. 
Compare  People^s  Bank  v,  Nat  Bank, 
101  U.  S.  181 ;  §  239. 

206 


1  Norton  v.  Derby  Nat.  Bank,  61 
N.  H.  589. 
3  21  How.  356. 
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power  from  a  board  of  directors  to  do  so,  which  involves  the 
payment  of  money,  unless  it  be  such  as  has  been  loaned  in  the 
usual  and  customary  way.  Nor  has  it  ever  been  decided  that 
a  cashier  could  purchase  or  sell  the  property,  or  create  an 
agency  of  any  kind  for  a  bank,  which  he  had  not  been  author- 
i^  to  make  by  those  to  whom  has  been  confided  the  power  to 
manage  its  business,  both  ordinary  and  extraordinary."  ^  In  a 
recent  case  the  Federal  3upreme  Court  expressed  its  views  re- 
garding the  powers  of  a  cashier  substantially  as  follows :  Al- 
though a  cashier  has  no  power  by  virtue  of  his  office  to  bind 
the  bank,  except  in  the  discharge  of  his  ordinary  duties,  and 
the  ordinary  business  of  a  bank  does  not  comprehend  a  con- 
tract made  by  a  cashier  involving  the  payment  of  money  not 
loaned  by  the  bank  in  the  customary  way,  and  a  cashier  may 
not,  in  the  absence  of  authority  conferred  by  the  directors,  can- 
cel its  deeds  of  trust  given  as  security  for  money  loaned,  cer- 
tainly not,  unless  the  debt  is  paid ;  still  a  bank  may  be  repre- 
sented by  its  cashier,  at  least  where  its  charter  does  not  other- 
wise provide,  in  transactions  outside  of  his  ordinary  duties, 
without  his  authority  to  do  so  being  in  writing  or  appearing 
upon  the  record  of  the  proceedings  of  the  directors.  His  au- 
thority may  be  proved  by  parol  and  collected  from  circum- 
stances, or  inferred  from  the  general  manner  in  which,  for  a 
period  sufficiently  long  to  establish  a  settled  course  of  business, 
he  has  been  allowed  without  interference  to  conduct  the  af- 
fairs of  the  bank.  It  may  be  impUed  from  the  conduct  or  ac- 
quiescence of  the  corporation,  as  represented  by  the  board  of 
directors.  When  during  a  series  of  years,  or  in  numerous  busi- 
ness transactions,  he  has  been  permitted,  without  objection, 
and  in  his  official  capacity,  to  pursue  a  particular  course  of  con- 
duct, it  may  be  presumed,  as  between  the  bank  and  those  who 
in  good  faith  deal  with  it  upon  the  basis  of  his  authority  to 
represent  the  corporation,  that  he  has  acted  in  conformity 

a'nited  States  v.  City  Bank,  21 
How.  364.  Without  authority  from 
the  l>ank,  eTidenced  by  a  resolution 
of  the  board  of  directors,  usage  in 
similar  cases,  or  in  some  other  way,  a 
cashier  has  no  authority  to  assign  a 
non-negotiable  note.  Barrick  v.  Aus- 
tin, 21  Barb.  241;  Holt  v.  Bacon,  25 


Miss.  567.  But  see  Bank  of  Ver- 
ge nnes  V.  Warren,  7  Hill,  91.  Nor 
to  pledge  assets  of  the  bank  for  the 
payment  of  an  antecedent  debt. 
State  of  Tennessee  v,  Davis,  50  How. 
Pr.  (N.  Y.)  447.  Nor  to  release  the 
bank^s  security.  Ellis  v.  First  Nat. 
B*k  of  Woonsocket,  22  R.  I.  565. 
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with  instnictioDS  received  from  those  who  have  the  right  to 
control  its  operations.^ 

§  242.  In  oonclading  the  discussion  of  the  powers  of  cashiers, 
it  will  be  convenient  to  consider  the  liability  of  banks  c^rtifica. 
on  checks  certified  by  the  cashier,  or,  as  nowadays  is  ^ioQ  ot 
more  usual,  by  the  paying  teller.^ 

§  243.  The  leading  case  on  the  power  of  a  cashier  to  certify 
checks  is  Merchants'  Bank  v.  State  Bank.'  That  case  decided 
that  if  a  cashier  is  shown  to  have  frequently  pledged  in  writing 
the  credit  of  his  bank  for  large  amounts  in  the  usual  course  of 
business,  with  the  knowledge  of  the  dii*ectors — borrowing  and 
lending  its  money,  and  buying  and  selling  exchange — doing  all 
this  usually  on  the  cashier's  own  checks,  though  sometimes  by 
certificates  of  deposit,  and  sometimes  by  memoranda,  the  trans- 
actions being  uniformly  made  on  the  faith  of  the  implied  powers 
of  the  cashier,  without  inquiry  as  to  special  authorization,  and 
such  is  shown  to  be  the  usage  of  other  banks,  this  is  evidence 
from  which  a  jury  may  infer  that  the  cashier  is  authorized  to 
pledge  the  bank's  credit  by  certifying  a  check  to  be  "good;" 
even  though  it  is  not  shown  that  any  cashier  of  any  bank  in 
the  place  where  the  transaction  occurred  ever  made  such  a  oer- 
tification.  In  this  case  the  certified  check  was  given  by  the 
cashier  of  the  defendant  bank  to  the  cashier  of  the  plaintiff 
bank,  on  receipt  by  the  defendant's  cashier  from  the  plaintiff's 
cashier  of  the  equivalent  of  the  check  in  gold.  Whether  the 
gold  actually  went  into  the  defendant  bank  did  not  appear; 
but  the  plaintiff  bank  acted  in  entire  good  faith,  and  the  cir- 
cumstances of  the  transaction  warranted  the  assumption  that 
the  gold  was  destined  for  the  defendant  bank«  Giving  the  opin- 
ion of  the  majority  of  the  court,  Justice  Swayne  said  :*  "The 
cashier  is  the  executive  officer,  through  whom  the  whole  finan- 
cial operations  of  the  bank  are  conducted.    He  receives  and 


1  Martin  v.  Webb,  110  U.  S.  71, 
which  held  that  the  caDceUation  by 
the  cashier  of  trust  deeds  belonging 
to  the  bank,  without  receiying  for  it 
payment  iu  full,  bound  the  bank  un- 
der the  circumstances.  A  cashier 
has  no  authority  to  assign  discount- 
ed bills  and  notes  to  a  depositor  in 
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payment  of  his  deposit  Lamb  v. 
Cecil,  25  W.  Va.  288. 

>  The  liability  of  banks  for  special 
deposits  and  for  the  frauds  or  felon- 
ies of  their  cashiers  regarding  the 
same,  is  discussed  in  §§  161,  887. 

«  10  WaU.  604. 

« 10  Wall.  660. 


PABT  n.]    ACTS   WITHIN  THE  COBPORATB  POWERS.        [§  244. 

pays  out  its  moneys,  collects  and  pays  its  debts,  and  receives 
and  transfers  its  commercial  securities.  Tellers  and  other  sub- 
ordinate  officers  may  be  appointed,  but  they  are  under  his  di- 
rection, and  are,  as  it  were,  the  arms  by  which  designated  poiv 
tions  of  his  various  functions  are  discharged.  A  teller  may 
be  clothed  with  the  power  to  certify  checks,  but  this  in  itself 
would  not  affect  the  right  of  the  cashier  to  do  the  same  thing. 
The  directors  may  limit  his  authority  as  they  deem  proper,  but 
this  would  not  affect  those  to  whom  the^  limitation  was  un- 
known." 

§  244.  It  has  been  held  in  Massachusetts  that  a  teller  has  no 
authority,  by  virtue  of  his  office,  to  certify  a  check ;  ^  but  at 
present  for  tellei-s  to  certify  chedcs  seems  to  be  a  general  cus- 
tom, which  obtains  recognition  in  the  courts.'    Neither 
a  cashier  nor  a  teller,  however,  has  power  to  certify,  tion  by 
anless  the  drawer  has  funds  in  the  bank  sufficient  to  Accommo- 
oover ;  and  no  person  knowing  the  drawer  not  to  have  tmcaSoM.'^ 
funds  in  the  bank  can  recover  on  the  certification.^ 
But  a  lonafide  holder  for  value  of  a  certified  check  without 
notice  can  hold  the  bank  on  its  teller's  certification,  although 
the  drawer  had  no  funds  in  the  bank  at  the  time,  and  the  teller 
certified  the  check  in  violation  of  his  duty  for  the  mere  accom- 
modation of  the  drawer;^  for  a  person  is  entitled  to  assume  that 
the  facts  exist  on  which  depends  the  right  of  the  teller  or 
cashier  to  exercise  his  powers;  and  may  presume  that  such 
officers  are  doing,  not  violating,  their  duty.     As  Judge  Selden 


'MoBsey  v.  Eagle  Bank,  9  Mete. 
(IUas.)SOe. 

'See  Farmers  and  Mechanics*  Bank 
V.  Batchers  and  Drovers*  Bank,  16 
N.  Y.  125. 

'F.  and  M.  Bank  v.  B.  and  D. 
Bank,  16  X.  Y.  126;  S.  0.,  14  N.  Y. 
62S.  A  hank  is  usually  not  author- 
ised to  make  an  accommodation  in- 
dorsement, and  is  not  liable  to  any 
<ine  taking  the  paper  with  notice  of 
the  character  of  the  indorsement 
Buk  of  Genesee  v,  Patchin  Bank, 
13  N.  Y.  309;  Morford  v.  Farmers' 
Bank,  26  Barb.  56S.  Compare  Na- 
tional Park  Bank  v.    Warehousing 

14 


Co.,  116  N.  Y.  281.  Other  corpora- 
tions as  well  as  banks  have  no  au- 
thority to  make  accommodation  en- 
dorsements. Carney  «.  Duniway, 
35  Or.  131.  That  a  cashier  has  no 
power  to  certify  unless  in  funds  is 
presumed  to  be  known  generally; 
and  that  a  postdated  check  was  cer- 
tified before  the  day  on  which  it  was 
payable,  is  a  fact  sufficient  to  put 
any  one  with  knowledge  of  it  on  his 
inquiiy.  Clarke  Nat.  Bank  v.  Bank 
of  Albion,  52  Barb.  592.  See  Pope 
u.  Bank  of  Albion,  57  N.  Y.  126. 

4F.  and  M.  Bank  v.    B.     and   D. 
Bank,  supra. 
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said,  giving  the  opinion  of  the  court  in  Farmers  and  Mechanics' 
Bank  v.  Butchers  and  Drovers'  Bank :  *  "  A  citizen  who  deals 
directly  with  a  corporation,  or  who  takes  its  negotiable  paper, 
is  presumed  to  know  the  extent  of  its  corporate  powers.  But 
when  a  paper  is  upon  its  face  in  all  respects  such  as  the  corpo- 
ration has  authority  to  issue,  and  its  only  defect  consists  in 
some  extrinsic  fact,  such  as  the  purpose  or  object  for  which  it 
was  issued,  to  hold  that  the  person  taking  the  paper  must  in- 
quire as  to  such  extraneous  fact,  of  the  existence  of  which  he 
is  in  no  way  apprised,  would  obviously  conflict  with  the  whole 
policy  of  the  Islw  in  regard  to  negotiable  paper."  ^ 
§  245,  By  certifying  a  check  in  the  usual  form  a  bank  oer- 
-  ^  tifies  to  the  genuineness  of  the  drawer's  signature, 
certifica-       represents  that  he  has  funds  in  the  bank  sufl9cient  to 

4*1  nn 

"Raised"  meet  the  check,  and  engages  that  those  funds  shall 
checks.  j^^|.  Y)Q  withdrawn  by  him  to  the  prejudice  of  any 
bona  fide  holder  of  the  check.  But  the  certification  is  not  an 
absolute  guaranty  that  the  body  of  the  check — the  amount  and 
name  of  the  payee — is  genuine ;  nor  is  it  a  guaranty  that  at  all 
events  the  precise  check  certified  shall  be  paid  from  funds  of 
the  drawer  in  the  bank,  or  at  all.^  Therefore,  when  a  bank  cer- 
tifies a  check  which  was  raised  before  certification  (the  bank 
not  being  negligent  in  the  matter)  it  cannot  in  consequence  of 
its  certification  be  held  to  pay  the  amount  of  the  raised  check ; 
and  when,  without  negligence,  a  bank  pays  the  amount  of  a 
raised  check  which  it  has  certified,  it  can  recover  the  money 
thus  paid  as  money  paid  by  mistake.^  So,  if  subsequently  to 
the  certification  the  check  is  raised,  and  then  sent  by  some  one 


1 16  N.  Y.  129. 

'  Ace.  Meads  v.  Merchants^  Bank, 
25  N.  T.  143;  Cooke  r.  State  Nat. 
Bank,  62  N.  Y.  96. 

A  corporation  is  bound  by  its  ac- 
commodation indorsement  to  a  bona 
Jide  holder  for  value  of  a  note,  who 
discounts  it  before  maturity  on  tlie 
faith  of  its  being  business  paper. 
Mechanics*  Banking  Ass'n  v.  New 
York,  etc.,  White  Lead  Co.,  35  N.  Y. 
505. 

'See,  e.  (/.,  €k>shen  Nat.  B^k  o. 
Bingham,  118  N.  Y.  349. 
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*  Clews  V.  Bank  of  New  York,  89 
N.  Y.  418;  Marine  Nat.  Bank  v,  Nat. 
City  Bank,  59  N.  Y.  67;  Security 
Bank  v.  Nat.  Bank,  67  N.  Y.  458; 
Espy  9.  Bank  of  Cincinnati,  18  Wall 
604.  See  Nat.  Bank  of  Commerce  o. 
Nat.  Mechanics*  B*k*g  Ass'n,  55 
N.  Y.  211.  Second  Nat.  Bank  v. 
Western  Nat.  Bank,  51  Md.  128;  and 
compare  Helwege  v.  Hibemia  Nat 
Bank,  28  La.  Ann.  620.  But  see, 
contra,  Louisiana  Nat.  Bank  v.  Citi- 
zens' Bank,  28  La.  Ann.  189. 


PART  II.]    ACTS   WITHIN   THE  CORPOKATE  POWERS.         [§  216. 

to  the  bank  to  ascertain  whether  the  certification  is  correct,  and 
the  teller  says  that  it  is,  this  answer  will  cover  no  more  than 
the  certification  of  a  check  already  raised  would  have  covered, 
and  will  not  render  the  bank  liable  to  pay  the  amount  of  the 
check.^ 

§  246.  The  legal  effect  is  similar  when  an  uncertified  check 
is  sent  to  the  bank  for  information.  The  law  presumes  knowl- 
edge on  the  part  of  the  bank  only  of  the  drawer's  signature 
and  the  state  of  his  account ;  and  a  verbal  statement  that  the 
check  is  "  good,"  or  "  all  right,"  extends  only  to  the  matters  of 
which  the  bank  is  presumed  to  have  knowledge,  unless  the 
teller's  attention  is  especially  directed  beyond  those  matters. 
And  if  the  bank  subsequently  pays  the  check  to  the  person 
who  sent  it  to  the  bank  for  information  (or  aerable  to  any  one 
eUeX  1^  ^s-y  recover  back  the  money  if  the  check  turns  out  to 
have  been  raised.  For  the  general  principle  is  that  money 
paid  by  mistake  on  a  raised  check  may  be  recovered  back.^ 


>  Clews  0.  Bank  of  New  York,  S9 
N.  Y.  41 S.  (See  a  criticiBm  on  this 
caie  in  the  following  note.) 

*  Espy  9.  Bank  of  Cincinnati,  18 
Wall.  604;  Com  Exchange  Bank  v. 
Naasan  Bank,  91  N.  T.  74;  Frank  v. 
Unier,  ib.  112.  See  §  C72  for  the 
responsibility  of  a  bank  that  pays  a 
check  to  which  the  drawer^s  or  in- 
dorsal's  signature  is  forged. 

A  teller  is  an  agent  acting  under  a 
•pecial  or  express  authority,  and  not 
one  so  appointed  by  a  principal  that 
there  can  arise  any  implication  of 
undeflned  powers;  and  a  teller^s 
statement  that  an  indorsement  on  a 
check  is  good  will  not  bind  the  bank, 
when  the  indorser  is  not  a  customer 
of  the  bank,  and  the  statement  is 
made  at  the  request  of  a  stranger, 
»Qd  not  in  the  ordinary  course  of  de- 
fendant's business.  Walker  t7.  St. 
Liiuis  Nat.  Bank,  5  Mo.  App.  214. 
When  there  is  a  receiving  as  well  as 
a  paying  teller,  the  former  alone  has 
suthority,  by  virtue  of  his  office,  to 
receive  deposits.     A    paying   teller 


(when  there  is  a  receiving  teller)  in 
receiving  funds  from  a  stranger  upon 
a  promise  to  apply  them  in  payment 
of  a  bill  or  note;  is  the  agent  of  the 
stranger,  not  of  the  bank;  and  con- 
sequently, the  bank  will  not  be  liable 
for  a  breach  or  neglect  of  the  duty 
which  the  teller  assumes.  Thatcher 
0.  Bank  of  the  State  of  N.  Y.,  5  Sand. 
121  (said  to  have  been  affirmed  in  the 
Court  of  Appeals). 

The  situation  where  a  person  sends 
an  uncertified  check  to  a  bank  to  in- 
quire whether  it  is  good,  as  in  Espy 
9.  Bank  of  Cincinnati,  differs  from 
Clews  0.  Bank  of  New  York  in  a 
point  that  leads  the  writer  to  doubt 
the  correctness  of  the  decision  in  the 
latter  case,  in  which,  indeed.  Judge 
Danforth  gave  an  able  dissenting 
opinion.  Since  the  bank  is  presumed 
to  know  only  its  depositor's  signa- 
ture and  the  state  of  his  account, 
anything  further  that  a  teller  might 
say  in  regard  to  an  uncertified  check 
would  presumably,  as  well  as  in  the 
nature  of  things,  be  merely  the  ex- 
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Validity  of 
the  acts  of 
corporate 
agents  as 
dependent 
on  f ormali- 
ties. 


§  247.  Having  considered  the  powers  of  corporate  agents  and 
the  legal  effect,  between  the  corporation  and  persons 
with  whoiu  they  transact  business,  of  their  acts  as 
depending  on  their  actual  power,  and  on  such  power 
as  the  corporation  is  estopped  to  deny  that  they  pos- 
sess, it  is  now  necessary  to  consider  the  legal  effect  of 
acts  done  on  behalf  of  a  corporation  as  depending  on  the 
manner  in  which  these  acts  are  done,  and  on  the  observance 
of  formalities  required  or  directed  to  be  observed  in  doing 
them.^ 
§  248.  The  old  common  law  notion  that  a  corporation  can 
act  only  by  deed  under  its  corporate  seal  has  long 
Sw»te  seal,  since  dropped  f  i-om  the  law ;  ^  and  to-day  a  corporation 
need  use  its  seal  only  when  it  would  be  essential  for 
an  individual  to  use  one."    Accordingly,  the  use  of  the  corpo- 


pression  of  his  opinion  {e.  g,,aAto 
whether  the  oheok  had  been  raised). 
But  when  a  certified  check  is  sent  to 
the  bank  for  information,  the  case  is 
different,  as  by  turning  to  his  book 
the  teller  may  ascertain  whether  on 
the  day  when  the  check  is  dated  he 
certified  a  check  for  the  drawer,  for 
the  face  of  the  check  shown  him. 
If  the  teller  had  done  this  in  the 
Clews  case,  be  would  not  only  have 
found  that  he  had  certified  no  such 
check,  but  would  also  have  seen  an 
entry  made  of  a  letter  received  by  the 
bank  notifying  it  not  to  pay  the 
check  which  on  that  day  it  had  cer- 
tified for  the  drawer,  which  was  the 
check  afterwards  raised.  The  court 
relied  on  the  point  that  the  bank 
owed  no  duty  to  Clews  &  Co.  in  the 
matter.  But,  admitting  that  the 
bank  was  under  no  duty  to  Clews  & 
Co.  to  give  them  any  information  at 
all,  it  still  seems  to  the  writer  that, 
since  it  did  give  them  information,  it 
owed  them  the  duty  to  take  reason- 
able care  that  the  information  was 
correct.  The  teller  ought  to  have 
looked  in  his  book. 
In  the  above  case,  on  subsequent 
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appeals,  the  plaintiff  finally  recov- 
ered. Hence  the  proposition  in  the 
the  last  sentence  of  §  245  of  the  text 
is  to  be  taken  very  narrowly;  and 
the  grounds  of  the  decision— that 
the  bank  owed  no  duty  to  the  plain- 
tiffs— are  hardly  to  be  considered 
law.  See  Clews  v.  Bank  of  New 
Tork,  114  N.  Y.  70;  S.  C,  105  N.  T. 
398. 

1  The  manner  in  which  the  body 
corporate  should  act  is  discussed, 
§  184. 

^  See  Bank  of  Columbia  v.  Patter- 
son, 7  Cranch,  299;  Bank  of  U.  S.  r. 
Dandridge,  12  Wheat.  64;  Savings 
Bank  v.  Davis,  8  Conn.  191;  Flaherty 
V,  Atlantic  Lumber  Co.,  58  X.  J.  £q- 
467*;  Dist.  of  Columbia  o.  Caooden 
Iron  Works,  181  U.  S.  453.  Cf.  Pullis 
u.  Pullis,  157  Mo.  665. 

•  Crawford  v,  Longstreet,  43  N.  J. 
L.  325;  Allen  v.  City  of  Portland,  35 
Or.  420.  But  see  Williams  Co.  r. 
U.  S.  Baking  Co.,  86  Md.  475.  Com- 
pare Amer.  Say.  L.  Assn.  v.  Smith, 
122  Ala.  502.  A  scroll  instead  of  the 
corporate  seal  on  a  mortgage  was 
held  to  be  sufficient  in  Thayer  «• 
Nebalem  MiU  Co.,  31  Or.  437. 


PART  n.]    ACTS   WITHIN   THE  CORPORATE   POWERS.       [§  248. 


nte  seal  is  not  essential  to  the  valid  appointment  of  an  agent  ;^ 
and  a  corporation  may  be  bound  by  the  oral  or  written  con- 
tracts of  its  agent^  which  are  neither  authorized  nor  executed 
ander  the  corporate  seal.'  Further,  a  contract  may  bind  the 
corporation  although  the  officers  making  it  use  their  private 
seals.'  But  a  contract  so  executed  is  not  the  deed  of  the  cor- 
poration ;  and  if  suit  is  brought  on  it  against  the  corporation  in 
a  court  where  the  old  forms  of  action  are  preserved,  the  proper 
action  is  assumpsit  and  not  covenant ;  *  while,  if  the  contract 
had  been  under  the  corporate  seal,  assumpsit  would  not  lie.^ 
Indeed  not  a  few  cases  hold  that  a  corporation  may  bind  itself 
in  any  way  in  which  an  individual  can.  * 

1  Bank  of  Columbia  v.  Patteraon,  7 
Cnmch,  299,  305;  Randall  «.  Van 
Veehten,  19  Johns.  00;  Reynolds  v. 
Collins,  7S  Ala.  94;  Leekins  v.  The 
Nordyke,  etc.,  Co.,  66  Iowa,  471; 
Bucroft  9.  Wilmington  Conference 
Acad.,  5  Houat.  (Del.)  577;  Angell 
and  Ames  on  Corp.,  §  283.  This 
holds  troe,  altboagh  the  agent  he 
sppointed  to  conyey  or  mortgage  real 
estate  of  the  corporation.  Despatch 
Uae  0.  BeUamy  MTg  Co.,  12  N.  H. 
205;  Cookv.  Kuhn,  1  Neb.  472;  Fitch 
t.  Steam  MiU  Co.,  80  Me.  34. 

^Fleckner  v.  U.  S.  Bank,  8  Wheat 
358;  Bank  of  the  Metropolis  0.  Gutts- 
chlick,  14  Pet  19;  Chesapeake  and 
Ohio  Canal  Co.  v.  Knapp,  9  Pet.  541 ; 
Troitees  of  Christian  Church  v.  John- 
SOD,  53  Ind.  273 ;  Bacine  and  Miss.  R. 
R.  Co.  V.  Farmers'  Loan  and  Trust 
Co.,  49  111.  331;  Uoag  v.  Lamont, 
60  N.  T.  96;  Speirs  v.  Union  Drop 
Forge  Co.,  174  Mass.  175;  Angell  and 
Ames  on  Corp.,  §  237. 
Unless  prohibited  hy  statute  or 

other  positive    regulation,   a   valid 

contract  of  insurance  may  be  made 

by  parol.     Relief  Fire  Ins.   Co.  v. 

Shaw,  94  U.  S.  574. 
"  Whenever  a  corporation  is  acting 

vithin  the  scope  of  the  legitimate 

pvposes  of  its  institution,  all  parol 


agents  are  express  promises  of  the 
corporation;  and  all  duties  imposed 
on  them  by  law,  and  all  benefits  con* 
f erred  at  their  request,  raise  implied 
promises  for  the  enforcement  of 
which  an  action  may  well  lie.** 
Story,  J.,  in  Bank  of  Columbia  v. 
Patterson,  7  Cranch,  299. 

*  Eureka  Co.  v.  Bailey  Co.,  11  Wall. 
488;  Randall  v.  Van  Vechten,  19 
Johns.  60.  See  Whltford  v.  Laidler, 
94  N.  Y.  145,  151. 

<  Bank  of  the  Metropolis  v,  Gutts- 
chlick,  14  Pet  19;  Whitford  v.  Laid- 
ler, supra.  The  deed  of  a  corpora- 
tion can  be  proved  only  by  proving 
that  the  seal  affixed  is  the  seal  of  the 
corporation,  or  that  it  was  affixed  as 
the  corporate  seal  by  an  officer  of  the 
corporation  or  other  person,  there- 
unto duly  authorized.  Osborne  v. 
Tunis,  25  N.  J.  L.  (1  Dutch.)  633. 
See,  Dist  of  Columbia  v.  Camden 
Iron  Works,  181  U.  S.  453. 

*  Marine  Ins.  Co.  r.  Toung,  1 
Cranch,  332. 

«  Kelly  V.  Board  of  Public  Works, 
75  Va.  263;  Blunt  «.  Walker,  11  Wis. 
334.  **  Corporations,  with  the  ex- 
press and  substantive  powers  con- 
ferred by  their  charters,  take  by  im- 
plication all  the  reasonable  modes  of 


execution  which  a  natural   person 
contiBcts   made  by  its  authorized  |  may  adopt  in  the  exercise  of  similar 
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§  260.]        THE  LAW   OP  PRIVATE  CORPORATIONS.    [CHAP.  VII. 


Implied 
contracts. 


Non-obser- 
yance  of 
rescribed 


I 


§  249.  Moreover,  not  only  by  the  express  contracts  of  its 
agents  may  a  corporation  be  bound.     When,  had  the 
agent  been  acting  for  a  natural  principal  his  acts 
would  have  raised  implied  promises  on  the  part  of 
the  latter,  or  would  have  affected  him  with  implied  obligations, 
similar  implied  promises  and  obligations  will  be  held  to  arise 
on  the  part  of  the  corporation.^    Thus,  if  labor  is  performed 
for  a  corporation  at  the  request  of  its  general  agent,  the  corpo- 
ration may  be  held  to  pay  for  it  on  a  quantum  meruit} 
§  250.  When  a  provision  in  the  constitution  of  a  corporation 
prescribes  either  the  manner  of  doing  an  act  or  cer- 
tain formalities  as  prerequisite,  careful  distinctions 
lormAiitieB.  must  be  drawn  ;  for  the  legal  effect  of  omitting  the 
formalities,  or  of  doing  the  act  in  a  manner  other 
than  that  indicated,  will  depend  on  whether  the  provision  was 
imperative  or  only  directory  ;  whether  it  provided  a  manner  in 
which  the  act  must  be  done,  or  only  indicated  a  manner  in 
which  it  might  be  done ;  ^  whether  the  formalities  prescribed 
were  conditions  precedent  to  the  validity  of  the  act  or  not* 

A  corporation  owes  to  sureties  on 
the  bonds  of  its  officers  good  faitli, 
but  not  diligence.  Sparks  v.  Farm- 
ers' Bank,  3  Del.  Ch.  274;  Wilming- 
ton, etc.,  K  K.  Co.  V.  Ling,  18  S.  C. 
116;  Batchelor  ©.  Planters'  Nat  Bk., 
78  Ky.  435;  Mutual  Loan,  etc.,  Ass'n 
V,  Price,  16  Fla.  204;  Bennett  c.  S.  A 
R.  E.  B.  &  L.  Ass'n,  67  Tex.  72; 
Chew  0.  EUingwood,  86  Mo.  26a  For 
the  liability  of  sureties  on  the  bondB 
of  corporate  officers,  see  American 
Surety  Co.  v.  Pauly,  No.  1, 170  U.  S. 
133;  id.  No.  2,  idem,  160;  Barry  r. 
Screwmen's  Association,  67  Tex.  250. 

2  Goodwin  v.  Union  Screw  Co.,  34 
N.  H.  378.  Similarly  in  selling  nar 
terials  a  corpoi-ation  may  be  held  on 
implied  warranties,  like  an  individ- 
ual. See  Kellogg  Bridge  Co.  v.  Ham- 
ilt<m,  110  U.  S.  108. 

'  It  needs  no  authority  to  eatab- 
liah,  that  if  a  general  statute  prescribe 
the  mode  or  modes  in  which  corpora- 


powers.**     New  England  Fire  Ins. 
Co.  V.  Robinson,  25  Ind.  536,  541. 

1  See  Bank  of  Columbia  v.  Patter- 
son, supra;  Hayden  v.  Middlesex 
Turnpike  Co.,  10  Mass.  307;  Gowen 
Marble  Co.  o.  Tarrant,  73  111.  608; 
Foulke  0.  San  Diego,  etc.,  R.  R  Co., 
61  Cal.  366;  Pixley  v.  Western  Par 
ciflc  R.  R.  Co.,  33  Cal.  183;  Tyler  v. 
Trustees,  14  Oreg.  485.  Wlien  a  per- 
son is  induced  to  become  surety  by 
the  representations  of  the  secretary 
of  a  building  association,  the  associa- 
tion cannot  allege  want  of  authority 
in  its  agent  to  bind  it  by  his  repre- 
sentations, and  at  the  same  time  take 
the  benefit  of  the  contract  made  by 
him.  Jones  v.  Nat.  B*rd*g  Ass*n,  94 
Pa.  St.  215.  Compare  Gass  v.  Citi- 
zens* Building  Ass*n,  95  Pa.  St.  101. 
To  render  a  surety  liable  no  formal 
evidence  of  the  acceptance  of  the 
bond  is  necessary.  Bostwick  «.  Yan 
Voorhis,  91  N.  Y.  353. 


«See  Bank  of  U.  S.  v.  Dandridge,  12  Wheat.  64. 
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PART    n.]    ACTS    WITHIK  THE  CORPORATE  POWERS.       [§  251. 

§  251.  It  is  impK>ssibIe  to  state  any  general  rale  by  which,  in 
every  instance,  or  even  in  most  instances,  mav  be  de-  „ 
termined   whether  a  provision  of  this  character  is  ties,  imper- 
imperative  or  directory.    It  is  clear,  however,  that  if  J^toiyf 
the  provision  is  contained  in  some  instrument,  of  ^om™^ 
which  the  person  dealing  with  the  corporate  agent 
has  no  knowledge,  and  with  knowledge  of  which  he  is  in  no 
way  affected,  the  provision  will  not  affect  his  rights ;  ^  and  so  if 
the  formality  prescribed  is  one  that,  under  the  circumstances, 
the  person  dealing  with  the  corporate  representative  is  justified 
in  assuming  to  have  been  performed,  his  rights  will  not  be 
affected  by  its  non-performance.^    Just  as  a  person  dealing  with 
a  corporate  agent  is  entitled  to  assume,  in  regard  to  the  sub- 
stance of  the  transaction,  that  the  agent  is  not  acting  wrong- 
fully,'so  such  a  person  is  entitled  to  assume  that  the  corporate 
agent  is  acting  regularly,  and  that  the  antecedent  formalities 
and  the  regulations  relating  to  the  internal  management  of  the 
affairs  of  the  corporation  have  been  complied  with. 

The  law  on  this  subject  has  been  lucidly  stated  in  a  recent 
case  in  the  New  Jersey  Court  of  Errors  and  Appeals,*  as  fol- 
lows :  "  Persons  taking  securities  of  this  character^  are  charge- 
able with  knowledge  of  the  power  to  make  them  as  conferred 
by  the  charter.  If  the  power  granted  by  the  charter  is  subject 
to  a  condition  relating  either  to  the  form  in  which  the  security 
shall  be  made  in  order  to  be  valid,  or  to  some  preliminary  pro- 
ceeding extraneous  to  the  acts  of  the  corporation  or  its  officers, 
secarities  issued  not  in  the  prescribed  form,  or  without  the  pre- 
liminary proceedings  had,  are  subject  to  defences  in  consequence 
thereof,  even  in  the  hands  of  hojia  fide  holders.  Thus,  where 
the  statute  required  such  bonds  to.be  certified  across  their  face, 
and  to  be  registered,  and  declared  that  no  bonds  should  be 
valid  unless  so  registered,  bonds  issued  without  such  registry 


tions  must  contract,  a  conti'act  made 
in  any  other  mode  will  not  be  bind- 
ing open  tbe  corporation  or  the  party 
contracting  with  it,  unless  the  stat- 
ute, as  it  sometimes  does,  provides 
to  the  contrary.*^  Angell  and  Ames 
on  Corp.,  %  253. 


1  See  §108. 

a  See  §203. 

8  See  §  204. 

^  Hackensack  Water  Co.  v.  De  Kay, 
36  N.  J.  Eq.  548,  562. 

B  Negotiable  securities  issued  by  a 
corporation. 
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§  252.]        THE  LAW   OF   PRIVATE  CORPOEATIONS.   [CHAP.  VH. 


and  certificate  were  held  to  be  void.  Morrison  v.  Inhabitants 
of  Bernards,  7  Vroom,  219.  So,  also,  where  the  statute  re- 
quires, as  a  preliminary  to  the  issuing  of  bonds  by  a  county, 
town,  or  other  corporation,  that  the  assent  of  a  certain  propor- 
tion of  voters  or  tax-payers  shall  first  be  obtained,  this  requisite 
is  essential,  and  the  absence  of  it  will  avoid  the  bonds,  even  as 
against  innocent  third  parties.^ 

^^Bat  this  doctrine  does  not  prevail  in  those  instances  in 
which  the  right  to  issue  such  securities  is  by  the  charter  condi- 
tioned upon  the  performance  of  acts  by  the  corporation  or  its 
officers  relating  to  the  management  of  the  affairs  of  the  com- 
pany. In  such  cases,  as  said  by  Vice-Chancellor  Wood,  *  if  the 
party  contracting  with  the  directors  finds  the  acts  to  be  within 
the  scope  of  their  power  under  the  deed  of  settlement,  he  has 
a  right  to  assume  that  all  such  conditions  have  been  complied 
with.' 2  .... 

"  The  doctrine  which  validates  securities  within  the  apparent 
powers  of  the  corporation,  but  improperly,  and  therefore  ille- 
gally, issued,  applies  only  in  favor  of  honafide  holders  for  value. 
A  person  who  takes  such  a  security  with  knowledge  that  the 
conditions  on  which  alone  the  security  was  authorized  were  not 
fulfilled,  is  not  protected,  and  in  his  hands  the  security  is  in- 
valid, though  the  imperfection  is  in  some  matter  relating  to  the 
internal  affairs  of  the  corporation,  which  would  be  unavailable 
against  a  honafide  holder  of  the  same  security."^ 

§  252.  The  principles  just  stated  are  applicable  to  provisions 
Approval  requiring  the  contracts  of  certain  corporate  agents  to 
by  other  be  approved  by  other  corporate  agents.  Such  provi- 
sions will  not  affect  the  rights  of  a  person  acting  in 
good  faith  in  ignorance  that  the  agent  with  whom  he  deals  is 
not  acting  with  due  regularity.* 


1  Citing  Hudson  o.  Inhabitants  of 
Winslow,  6  Vroom,  437,  a  case  of 
in  unicipal  bonds.    See  §§315  et  seg. 

*  In  re  AtheusBum  Society  ex  parte 
Eagle  Co.,  4  K.  <&  J.  540.  See,  also, 
Connecticut  Mut  Life  Ins.  Co.  v. 
Cleyeland,  C.  and  C.  and  C.  K.  K.  Co., 
41  Barb.  9;  Berks,  etc.,  Turnpike 
Road  V.  Myers,  6  S.  <&  R.  12;  Royal 
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British  Bank  v.  Turquand,  6  £1.  & 
Bl.  327;  Webb  v.  Commissi  oners,  L. 
R.  5  Q.  B.  642;  Mahouy  v.  East  Holy- 
ford  Wg  Co.,  L.  R.  7  H.  L.  893,  894. 

*  36  N.  J.  Eq.  505.  See,  also, 
Nichols  V.  Mase,  94  N.  Y.  160. 

^  Medbury  v.  New  York  and  Erie 
R.  R.  Co.,  26  Barb.  564. 


PABT   II.]    ACTS   WITHIN  THE  GORPOBATE  POW1SRS.        [§  264. 

§  353.  So  far  as  to  the  effect  of  the  non-observance  of  for^ 
malities  when  the  person  dealing  with  the  corporate 
agent  does  not  know  of  thera,  or  reasonably  assumes  ^^^ 
that  they  have  been  complied  with.    If,  however,  a  P*f*y  ^ 
person  actually  knows  or  is  affected  with  notice  of  the  fonnai- 
formalities,  and  his  contract  with  the  corporate  rep-  quired, 
resentative  is  in  a  form  indicating  their  non-observ- 
ance, be  acts  at  his  peril,^  and  may  be  unable  to  hold  the  cor- 
poration, unless  the  formality  required  was  trivial  or  had  been 
systematically  disregarded  in  the  course  of  the  corporate  busi- 
ness.'   For  the  corporation  may  rightfully  plead  that  it  is  not 
boand  to  a  party  contracting  with  its  agent  knowing  of  the 
neglect  of  formalities  which  it  or  the  legislature  has  established 
for  its  protection.     Accordingly,  if  the  contracting  party  is  in 
any  way  affected  with  knowledge  that  the  contract  to  bind  the 
company  should  be  signed  by  certain  officers,  unless  it  is  signed 
by  those  officers  the  corporation  will  not  be  bound.^ 

§  254.  On  the  other  hand,  if  by  a  reasonably  liberal  construe- 
tion  in  favor  of  a  person  who  acts  in  good  faith,  although 
affected  with  notice  of  the  provisions  requiring  the  formalities, 
those  provisions  may  be  construed  to  be  inapplicable  to  the 
contract  on  which  his  rights  are  based,  courts  will  gladly  avoid 
holding  the  contract  invalid.^  Moreover,  if  the  variance  be- 
tween the  manner  prescribed  and  the  manner  in  which  the  con- 


1  See  Dana  v.  Bank  of  St.  Paul,  4 
Minn.  385  ;  Hackensack  Water  Co.  v. 
De  Kay,  tupra,  §  251. 

*  Leonard  o.  Amei-ican  Ins.  Co.,  07 
lod.  2d9 ;  Butkley  v.  Derby  Fisliing 
To.,  2  Conn.  252  ;  Kilgoreo.  Bulkley, 
14  Conn.  362  ;  compare  In  re  Royal 
British  Bank,  Walton's  Case,  26  L.  J. 
Ch.  545. 

•  Head  v.  Providence  Ins.  Co.,  2 
Cranch,  127  ;  Ilolbrook  r.  Fauqaier, 
etc.,  Tampike  Co.,  3  Cranch,  Cir. 
Ct,  425 ;  Henning  v.  United  States 
lo».  Co.,  47  Mo.  425  ;  Salem  Bank  v. 
GloacesterBank,  17  Mass.  1 ;  Badger 
t.  American  Popular  Ins.  Co.,  103 
I'us.  244;   Beatty  v.    Marine  Ins. 


Co.,  2  Jolins.  109.  Compare  Barnes 
«.  Ontario  Bank,  19  N.  Y.  152  ;  Saf- 
ford  r.  Wyckoff,  4  Hill,  446  ;  Melvin 
V.  Lisenby,  72  111.  63  ;  Dana  v.  Bank 
of  St.  Paul,  4  Minn.  385 ;  and  cases 
in  the  last  note. 

*  See  Trustees'  First  Baptist  Church 
V,  Brooklyn  Fire  Ins.  Co.,  19  N.  T. 
305;  Relief  Fira  Ins.  Co.  v.  Shaw,  94 
U.  S.  574;  New  England  Ins.  Co.  v, 
De  Wolf,  8  Pick.  56;  Dana  v.  Bank 
of  St.  Paul,  4  Minn.  385;  Insurance 
Co.  V.  Colt,  20  Wall.  560;  Sanborn  v. 
Fireman's  Ins.  Co.,  16  Gray,  448; 
Mechanics'  Bank  v.  Bank  of  Colum- 
bia, 5  Wheat.  326;  RockweU  v.  Blk- 
horn  Bank,  13  Wis.  653. 
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§  267.]        THE  LAW   OP  PRIVATE  COBPOEATION8.    [CHAP.  VII. 

tract  was  actually  executed  is  obviously  immaterial,  his  rights 
will  not  be  affected.  Thus,  the  charter  of  a  corporation  required 
a  certain  number  of  managers  "  to  constitute  a  quorum  \Yith 
power  to  enter  into  a  contract,"  The  contract  before  the  court 
was  actually  sealed  and  executed  by  a  less  number ;  but  the 
court  held  it  valid,  there  being  no  evidence  to  show  that  it  had 
not  been  authorized  by  the  requisite  number.^ 

§  255.  In  certain  cases  where,  as  a  matter  of  fact,  the  person 
When  cor-  ^^'itractiug  with  the  corporate  agent  is  far  less  con- 
porate  versaut  with  the  nature  of  the  business  in  hand  than 
contancting  the  Corporation  and  its  agent,  the  court  has  permitted 
SSKd  him,  when  he  has  in  entire  good  faith  performed  his 
SrZ!^  8i<i®  o*  ^e  contract,  to  hold  the  corporation ;  although 
some  formality  with  knowledge  of  which  he  must  be 
held  affected  is  not  complied  with,  and  he  knows  or  is  affected 
vnth  notice  of  its  non-observance.  Thus,  an  insurance  policy 
contained  a  provision  that  if  any  subsequent  insurance  should 
be  made  on  the  same  property,  the  policy  should  become  null 
and  void,  unless  a  consent  to  the  further  insurance  should  pre- 
viously have  been  given  in  writing.  The  insurance  agent  orally 
consented,  and  the  insured  in  good  faith  paid  out  his  money 
in  reliance  thereon.  A  loss  occurring,  the  court  held  that  the 
company  could  not  defend  on  the  ground  that  the  consent  was 
not  in  writing ;  because  such  a  defence  would  be  a  fraud  on  the 
insured.* 

§  256.  If  after  an  act  is  irregularly  done,  even  in  a  manner 
which  would  not  have  held  the  corporation,  the  cor- 
tion.  poration  rati  ties  or  acquiesces  in  the  act  as  done,  the 

corporation  will  be  bound.' 

§  257.  As  provisions  requiring  the  observance  of  formalities 


1  Berks,  eto..  Turnpike  Co. «.  Myers, 
6  S.  <fe  R.  12. 

The  defectiye  execution  of  a  mort- 
gage by  an  agent  who  has  authority 
to  execute  it,  will  not  invalidate  the 
mortgage  when  the  intent  is  plain. 
Taylor  o.  Agricultural,  etc.,  Ass^n,  68 
Ala.  229.  See,  also,  Bernards  Town- 
ship V.  Stebbins,  100  U.  S.  841,  §  328. 
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^  Carrugi  v.  Atlantic  Fira  Ins.  Co., 
40  6a.  135.  Compare  Wheeler  «. 
Smith,  9  How.  56. 

*  Chouteau  v.  Allen,  70  Mo.  290; 
State  of  Florida  v.  Florida  Central  R. 
R.  Co.,  15  Fla.  690. 


PART  n.]    ACTS   WITHIN  THE  CORPORATE  POWERS.         [§  258. 


by  corporate  agents  exist  for  the  protection  of  the 

corporation,  there  is  obviously  no  justice  in  allowing  tractmg^ 

a  party  who  has  himself  contracted  with  the  cor-  ^tea^eST 

porate  agent  to  plead  the  neglect  of  any  formality  on  p^i^*„on. 

the  part  of  the  latter,  provided  the  corporation  has  obeervance 

-  ,.  .1*1  .  '  1.1       of  formali- 

performed  its  side  of  the  contract,  or  is  ready  to  do  ties  by  the 
so.    Consequently,  except  when  the  requirement  is   suretiee  on 
statutorjr,  and  expressly  declares  that  unless  it  is  ^^s! 
complied  with,  the  contract  or  other  act  shall  be 
void,  the  other  contracting  party  will  not  be  allowed  to  take 
advantage  of  its  non-fulfillment.^    Thus,  sureties  on  the  official 
bond  of  a  cashier,  conditioned  for  the  faithful  performance  of 
his  duties,  will  be  bound,  although  the  bond  was  not  approved 
on  the  part  of  the  bank  in  the  manner  required  by  its  charter.^ 
§  258.  The  formal  requisites  necessary  to  make  the  acts  of 
the  directors  or  trustees  binding  on  the  corporation   Formaii- 
require  particular  notice.     Where  the  management  oSJj^by 
of  the  affairs  of  a  corporation  is  vested  in  a  board  of  directore. 
directors,  the  legal  effect  is  to  ve^t  the  directors  with  should  act 
authority  to  act  only  when  assembled  as  a  board. 
Therefore,  when  a  claim  against  a  corporation  is  based  on  any 
*  particular  contract  alleged  to  have  been  executed  by  the  di- 
rectors (to  the  validity  of  which  the  assent  of  a  quorum  of  the 
directors  was  necessary),  it  is  essential  that  the  directors  should 
have  acted  as  a  board  in  executing  it."    Accordingly,  a  deed 


^  Moreland  e.  State  Bank,  1  Breese 
(III.),  263;  Bates  v.  Bank  of  Ala- 
bama, 2  Ala.  451;  Bond  «.  Central 
Bank,  2  Ga.  92.  See  Bank  of  South 
Carolina  e.  Hammond,  1  Rich.  L.  (S. 
C.)281. 

» Bank  of  U.  S.  v.  Dandridge,  12 
Wheat  64;  State  Bank  v.  Chatwood, 
3  Halsted  (N.  J.),  1;  Bostwick  v. 
Van  Voorhis,  91  N.  Y.  3&3;  see 
§249,  note. 

*  Baldwin  o.  Canfleld,  26  Minn.  43; 
Stoystown,  etc.,  Turnpike  Road  Co. 
t.  Grayer,  45  Pa.  St.  386;  Hillyer  v. 
OTerman  Silver  M'g  Co.,  6  Nev.  61; 
Lockwood  V,  Thunder  Bay  River 
Boom  Co.,  42  Mich.  536,  539;  Gash- 
wiler  V.  WilUs,  33  Cal.  12;   D'Arcy 


V.  Lamar,  etc.,  R^y  Co.,  L.  R  2  Ex. 
158;  S.  C,  4  H.  <&  C.  463.  See 
Junction  R  R.  Co.  o.  Reeye,  15  Ind. 
236;  Yellow  Jacket  Silver  M'g  Co.  v. 
Stevenson,  5  Nev.  224;  First  Nat. 
Bank  v.  Christopher,  40  N.  J.  L.  435, 
437;  Despatch  Line  of  Packets  v. 
Bellamy  WVg  Co.,  12  N.  H.  205, 
224;  Edgerly  o.  Emerson,  23  N.  H. 
555,  567;  Noblesville  Gas  Co.  v. 
Loehr,  124  Ind.  79;  Allemong  v.  Sim- 
mons, ib.  199;  Monroe  Mercantile 
Assn.  V.  Arnold,  108  Ga.  449;  Calu- 
met Paper  Co.  v,  Haskell  Show  Pr. 
Co.,  144  Mo.  331;  Alabama  Nat.  Bk. 
0.  O'Neil,  128  Ala.  192;  Broughtonv. 
Jones,  120  Mich.  462.  Compare 
Limer  v.  Traders  Co.,  44  W.  Ya.  175; 
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§  259.]  THE   LAW   OF   PRIVATE  CORPORATIONS.  [CHAP.  VH. 


Ezcep- 
tions. 


executed  on  behalf  of  the  corporation  by  all  the  directors  act- 
ing separately,  which  they  never  authorized  while  acting  as  a 
board,  is  invalid.^    And  the  parol  declarations  of  individual  di- 
rectors are  not  competent  evidence  of  an  agreement  to  appro- 
priate for  a  specific  purpose  a  certain  fund  of  money,  which  in 
a  contract  made  by  the  directors  as  a  board  had  been  reserved 
to  the  use  of  the  corporation.^ 
§  259.  But  this  rule  does  not  invalidate  a  contract  made  with 
a  person  acting  in  good  faith  in  ignorance  that  the 
directors  had  taken  no  action  as  a  board,  if  the  cir- 
cumstances entitled  him  to  assume  that  the  directors 
had  acted  in  the  proper  manner."    Nor  does  the  rule  apply 
when  the  contract  relied  on  by  the  person  claiming  to  have  ac- 
quired a  right  against  the  corporation  was  actually  made,  not 
by  the  directors,  but  by  an  officer  deriving  his  authority  from 
them.     In  such  a  case,  if  the  assent  of  the  majority  of  directors 
be  shown  to  have  been  given  in  any  way  to  the  execution  of 
the  contract  by  the  officer,  or  if  the  directors  subsequently 
acquiesce,  the  corporation  will  not  be  heard  to  plead  that  the 
directors  had  never  taken  action  as  a  board  in  the  matter.^ 
And  even  where  the  contract  relied  on  was  executed  separately 


New  Boston  P.  I.  Co. «.  Upton,  67  N. 
H.  469;  Hamlin  v.  Union  Brass  Co., 
68  N.  H.  292;  Morrison  v.  Wilder  Gas 
Co.,  91  Me.  492;  Pierce  v.  Morse- 
Oliver  Co.,  94  Me.  406;  Sias  v.  Con- 
sol.  Lighting  Co.,  73  Yt.  35.  Contra^ 
In  re  Bonelli^s  Electric  Telegraph 
Co.,  40  L.  J.  Eq.  567.  A  director 
cannot  vote  by  proxy  at  a  directors' 
meeting.  Perry  o.  Tuscaloosa  Co., 
98  Ala.  364,  371. 

For  analogous  rules  regarding  the 
manner  in  which  the  managing 
boards  of  municipal  and  religious 
corporations  should  act,  see  Cam- 
meyer  v.  United  German  Churches, 
2  Sandf.  Ch.  186;  Dey  v.  Jersey  City, 
19  N.  J.  Eq.  412;  Schumm  v.  Sey- 
mour, 24  N.  J.  Eq.  153;  Shortz  v. 
Unangst,  3  W.  <&  S.  45;  German 
Evangelical  Congregation  v.  Pressler, 
14  La.  Ann.  811. 
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1  Baldwin  v.  Canfield,  26  Minn.  43. 

s  Grayville  and  Mattoon  R.  R.  Co. 
V.  Burns,  92  111.  302.  See  East  Line, 
etc.,  R.  R.  Co.  «.  Garrett,  52  Tez. 
183.  Compare  Benton  o.  Springfield 
Y.  M.  C.  A.,  170  Mass.  634. 

•See  §§251,  203.  None  of  the 
cases  cited  in  the  last  two  notes  are 
authority  for  the  application  of  the 
rule  under  such  circumstances;  and 
see  Tenney  r.  East  Warren  Lumber 
Co.,  43  N.  H.  343. 

*  Bank  of  Middlebury  o.  Rutland, 
etc.,  R.  R.  Co.,  30  Yt.  159;  St.  James 
Parish  v.  Newburyport  Horse  R.  R., 
141  Mass.  500;  Wheeler  o.  Land  Co., 
14  Wash.  630.  See,  also,  Longmont 
Dit<^h  Co.  V.  Coffman,  11  Col.  551; 
Eureka  Iron  Works  v,  Bresuahan,  60 
Mich.  332.    See  §  212. 


PABT  n.]    ACTS   WITHIN  THE  GOBPOBATE  POWBBB.         [§  260. 

by  a  majority  of  the  directors,  the  rule  requiring  them  to  act 
as  a  board  will  not  apply  if  the  contract  is  an  ordinary  contract 
ftoqoiesced  in  for  years  by  all  the  directors,  and  is  performed  on 
the  part  of  the  other  contracting  party.  Thus,  where  a  person 
was  employed  by  three  directors  (a  majority)  acting  separately, 
to  render  services  to  a  bank,  and  he  rendered  services  for  five 
years,  to  the  knowledge  of  all  the  directors,  none  of  whom 
objected,  it  was  held  that  the  employment  was  binding  on  the 
bank.^ 

Of  coarse,  the  rule  cannot  apply  where  the  contract  relied 
on  by  the  other  party  is  made  by  one  or  two  directors  having 
authority  to  make  it :  and  how  far  the  rule  may  apply  to  the 
action  of  directorial  committees  and  sab-committees  is  ques- 
tionable. 

§  260.  Assuming  now  that  the  directors  acting  together  as  a 
board  have  done  an  act  within  their  powers,  the  act 
will  be  valid,  in  the  absence  of  any  provision  to  the  S^i^. 
contrary  in  the  constitution  or  by-laws  of  the  corpora-  Quorum, 
tion,  if  it  is  done  or  authorized  by  a  majority  vote  of  the  direct- 
ors present  at  the  meeting,  when  there  is  present  a  majority 
of  the  total  number  of  directors ;  provided  the  meeting  was 
assembled  either  in  pursuance  of  some  provision  in  the  con- 
stitution or  by-laws,  or  upon  due  notice  to  all  the  directors. 
The  different  parts  of  this  proposition  require  discussion. 

In  the  first  place,  a  majority  of  all  the  directors  must  be 
present  to  constitute  a  quorum  for  the  transaction  of  business.'^ 
Such  being  the  case,  a  majority  vote  of  those  actually  present 
decides,  and  is  valid .' 


^  Bradstreet  v.  Bank  of  Boyalton, 
42  Yt  128;  see  Waite  v.  Mining  Co., 
87yt  008;  Bank  of  New  London  v, 
Ketcham,  64  Wis.  7. 

sin  the  absence  of  special  pro- 
Tision,  less  than  a  majority  of  all 
the  directors  composing  the  board 
lutve  no  power  to  transact  the  busi- 
ness of  the  corporation.  Price  v. 
Gnnd  Bapids,  etc.,  B.  B.  Co.,  13 
iDd.  58;  Stringham  v.  Oshkosh  &  M. 
K.  R.  Co.,  33  Wis.  471;  Ex  parte 
Wmcocks,  7   Ck>w.   402;    2    Kent's 


Com.    283 ;   Angell   and   Ames   on 
Corp.,  §§601,  502. 

Cram  o.  Bangor 'House  Proprie- 
tary, 12  Me.  354;  Despatch  Line  v. 
Bellamy  Mfg.  Co.,  12  N.  H.  205; 
WeUs  V.  Bahway  White  Bubber  Co., 
19  N.  J.  Eq.  402;  Booker  ».  Young, 
13  Gratt.  (Ya.)  303;  Lockwood  v. 
Mechanics'  Nat  Bk.,  9  B.  I.  308;  Ca- 
hill  9.  Kalamazoo  Ins.  Co.,  2  Dougl. 
(Mich.)  124;  Ex  parte  Willcocks,  7 
Cow.  402;  Sargent  v.  Webster,  18 
Mete.  (Mass.)  497;  Edgerly  r.  Emei^ 
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§  261.]  THE  LAW   OF  PBIVATB  COBPOBATION8.  [CHAP.  VU. 


Unless  the  meeting  is  one  that  assembles  at  stated  times  pur- 
suant to  some  provision  in  the  constitution  or  by-laws,^  it  must 
be  duly  notitied  to  all  the  directors.*  For,  even  if  a  majority 
of  a  total  number  of  directors  are  present  and  the  vote  is 
unanimous,  so  that  the  votes  of  the  absentees  could  not  have 
changed  the  result,  it  does  not  follow  that  those  actually  pres- 
ent would  not  have  voted  differently  had  they  heard  what  the 
absentees,  if  present,  might  have  said.  To  make  the  proceed- 
ings regular,  all  should  have  had  an  opportunity  to  be  present, 
and  take  part  in  them.^  Where  there  is  no  special  pi'ovision 
as  to  the  notice,  it  should  be  reasonable  in  point  of  time  ;*  and 
should  be  personal  if  the  directors  reside  in  the  same  place. 

§  261.  As  the  usual  presumptions  in  favor  of  regularity  apply 

to  directors'  meetings,  it  is  always  to  be  presumed 

tioiffl?™^     ^^^^  ^^^  meeting  was  regular;  and  the  burden  of 

proof  to  show  a  want  of  due  notice  of  the  meeting  is 


fton,  23  N.  H.  555;  Buell  v,  Bucking- 
ham, 16  Iowa,  284;  Leavitt  v.  Ox- 
ford, etc.,  M.  Co.,  3  Utah,  265;  2 
Kent's  Com.,  293.  Compare  Hol- 
combe^B  Ezr.  v.  Managers  N.  H.  D. 
B.  Co.,  9  N.  J.  Eq.  457. 

1  Of  such  a  meeting  no  notice  is 
necessary,  or  notice  is  presumed. 
See  Despatch  Line  v.  Bellamy  Mfg. 
Co.,  12  N.  H.  205,  226;  Edgerly  v. 
Emerson,  23  N.  H.  555,  567;  Angell 
and  Ames  on  Corp.,  §  488. 

«  Pauly  r.  Pauly,  107  Cal.  8;  Curtin 
V,  Salmon  River,  etc.,  Co.,  130  Cal. 
346;  Cupit  v.  Park  City  Bank,  20 
Utah,  292;  Hill  v.  Mining  Co.,  119 
Mo.  9;  Oordon  r.  Preston,  1  Watts, 
385;  Farwell  c.  Houghton  Copper 
Works,  8  Fed.  Rep.  66;  Doyle  v. 
Mizner,  42  Mich.  332,  341;  Kersey 
Oil  Co.  0.  Oil  Creek,  etc.  R.  R.  Co., 
12  Phila.  374;  Doernbecher  v.  Lum- 
ber Co.,  21  Oregon,  573;  Singer  v. 
Salt  Lake  Copper  M.  Co.,  17  Utah, 
143.  Compare  Jackson  v,  Hampden, 
20  Me.  37;  Simon  v.  Sevier  Ass^n, 
54  Ark.  58;  Bank  of  Little  Rock  v. 
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McCarthy,  55  Ark.  473.  Compare 
Smith  V,  Dorn,  95  Cal.  73.  But  if 
all  the  directors  actually  consult  to- 
gether, and  a  majority  concur,  it 
seems  no  notification  is  necessary. 
Despatch  Line  v,  Bellamy  Mfg.  Co., 
12  N.  H.  205,  227;  Benbow  r.  Coc»k, 
115  N.  C.  324.  When  a  regular  meet- 
ing of  directors,  from  which  some 
are  absent,  is  adjourned  to  a  future 
day,  no  hour  fixed,  notice  of  the 
adjourned  meeting  must  be  given. 
Thompson  v,  Williams,  76  Cal.  153. 

*  In  the  case  of  Edgerly  o.  Emer- 
son, 23  N.  H.  555,  it  was  stated  "  that 
where  a  quorum  of  the  directors  of 
a  bank  meet,  and  unite  in  any  de- 
termination, the  corporation  are 
bound,  whether  the  other  directors 
are  or  are  not  notified.'^  23  N.  H. 
569.  The  proposition,  thus  broadly 
stated,  it  is  submitted,  is  not  law. 
But  compare  Chase  v.  Tuttle,  b^ 
Conn.  455. 

*  See  Covert  v.  Rogers,  38  Mich. 
363.  As  to  the  meetings  of  directoi-s 
outside  of  the  state,  see  §  381. 


PABT  IL]    acts   within   THE  COBPOBATE  POWEBS.         [§  262. 


on  the  party  impeaching  its  regalarity.^  Further,  the  recital 
in  a  resolation  that  notice  of  a  meeting  of  the  board  was 
served  on  all  the  directors,  is  evidence,  though  not  under  all 
circumstaaces  conclusive,  of  the  regularity  of  the  notice.^ 

Finally,  although  want  of  the  service  of  due  notice  on  all  the 
directors  may  be  pleaded  by  the  corporation  as  against  any 
|)er8on  acting  with  knowledge  of  the  facts,^  yet  such  omission, 
according  to  principles  already  stated,  will  not  affect  the  rights 
of  a  person  dealing  with  the  directors  on  the  bona  fide  and 
reasonable  assumption  that  their  action  has  been  regular/ 

§  262.  The  general  rules  above  stated  regarding  the  notice  of 
directors'  meetings,  and  the  number,  of   directors 
necessary  to  concur  in  the  acts  of  the  board,  may  be  p^^ons. 
modified  by  provisions  in  the  constitution  or  by-laws 
of  the  corporation,  and  also,  it  seems,  by  custom.'    Thus,  if  the 
constitution  requires  the  concurrence  of  a  certain  number  of 
directors  to  the  doing  of  a  given  action  or  the  making  of  a  con- 
tract, the  act  or  contract,  if  not  concurred  in  by  the  requisite 
number,  will  not  in  itself  bind  the  corporation.® 


1  Sargent  9.  Webster,  13  Mete. 
(MasB.)  41^;  Lane  v.  Brainerd,  30 
CoDo.  565;  Choateau  Ins.  Co.  n. 
Holmes,  68  Mo.  601 ;  Levitt  o.  Oxford, 
etc.,  M.  Co.,  3  Utah,  265;  Singer  o. 
Salt  Lake  Copper  M.  Co.  17  Utah 
143;  Barrel]  v.  Lake  View  Land  Co., 
122  CaL  129;  Budd  o.  Walla  Walla 
Printing  Co.,  2  Wash.  Ter.  347;  Wells 
V.  Rodgers,  60  Mich.  525. 

'  Granger  v.  Original  Empire  Mill 
Co.,  50  Cal  678. 

*Keney  Oil  Co.  v.  Oil  Creek,  etc., 
B.aCo.,  12  Phila.  374;  FarweU  v. 
Hooghton  Copper  Works,  8  Fed. 
Bep.66. 

^  See  {  251.  There  seems  no  reason 
to  donbt  that  the  general  rules  stated 
in  regard  to  notice  and  the  requisite 
majority  will  ordinarily  apply  to  the 
meeting  of  directors^  committees. 
A  directors^  committee  may  act  by  a 
majority.  McNeil  n.  Chamber  of 
Commeroe,  154  Mass.  277;  Barrell  v. 
Lake  Yiew  Land  Co.,  122  Cal.  129. 


Contra^  Liverpool  Household  Stores 
Ass*n  in  re,  59  L.  J.  Ch.  616. 

^  Thus,  it  is  held  in  England  that 
when  the  articles  do  not  state  the 
number  of  directors  necessary  to  con- 
stitute a  quorum,  the  number  usually 
acting  in  the  business  of  the  corpora- 
tion will  suffice.  In  re  Tavistock 
Iron  Works  Co.,  Lyster^s  Case,  L.  R. 
4£q.  233. 

^  Beatty  v.  Marine  Ins.  Co.,  2  Johns. 
109;  Ridley  V.Plymouth  Baking  Co., 
2  Ezch.  711 ;  see  Daws  v.  North  River 
Ins.  Co.,  7  Cow.  462,  overruled  in 
Conover  v.  Mutual  Ins.  Co.,  3  Denio, 
254;  Eirk  v.  Bell,  16  Q.  B.  290;  Card 
V.  Carr,  1  C.  B.  N.  S.  197.  But  it 
seems  where  a  statute  prescribes  the 
whole  number  of  directors,  and  also 
what  number  shall  constitute  a  quo- 
rum, that  the  quorum  may  act, 
although  the  whole  number  is  defi- 
cient. Thames  Haven  Dock  Co.  v. 
Rose,  4  M.  d;  G.  552. 
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Rules  of 
evidence 
applicable 
to  corpora- 
tions.   Cor- 


pOT) 

006 


rate 
iks. 


§  263.  In  evidence,  the  presumptions  applicable  to  individuals 
apply  to  corporations ;  ^  and  as  a  general  rule  the  acts 
of  corporations  may  be  proved  in  the  same  manner 
as  the  acts  of  individuals.^  Often  the  charter  or  by- 
laws may  provide  that  regular  records  of  the  pro- 
ceedings of  the  managing  boards  shall  be  kept  by 
some  designated  officer.  And  when  the  record  exists,  the  rules 
of  evidence  require  its  production  as  constituting  the  best  evi- 
dence. But  the  breach  of  a  provision  requiring  acts  of  the  board 
to  be  recorded,  whatever  may  be  the  effect  of  the  omission  in 
rendering  certain  officers  derelict  in  their  duties,  does  not  im- 
pair the  validity  of  the  unrecorded  acts.^ 

The  books  of  the  corporation  are  competent  evidence  to  prove 
the  number  of  shares  subscribed  for  and  the  names  of  the  sub- 
scribers ;  *  they  are  competent  evidence  of  the  meeting  held  to 
organize  the  corporation  and  of  the  action  taken  thereat."  They 
are  competent  to  prove  the  acceptance  by  the  corporation  of 
a  subscription  contract,  though  it  has  been  held  that  they  are 
not  competent  to  prove  such  contract  as  against  the  subscriber.* 


1  Bank  of  the  U.  S.  v,  Dand ridge, 
12  Wheat  64.  Compare  Johnson  v, 
Bnsh,  3  Barb.  Ch.  207. 

2  Southern  Hotel  Ck>.  v.  Newman, 
30  Mo.  118.  Compare  Leonard  v. 
Burlington  Mut  Loan  Aas^n,  55  Iowa, 
594. 

>  Bank  of  U.  S.  v.  Dandridge,  12 
Wheat  64;  Burgess  v.  Pue,  2  Gill 
(Md.),  254;  Bank  of  Kentucky  v. 
Schuylkill  Bank,  1  Parson's  Sel.  Cas. 
(Penn.)  180,  251,  263;  Trott  c.  War- 
ren, 11  Me.  227;  Ci-am  0.  Bangor 
House  Proprietary,  12  Me.  354;  Rus- 
sell V.  McLellan,  14  Pick.  63;  Mid- 
dlesex Husbandmen  r.  Davis,  3  Mete. 
(Mass.)  133;  Davidson  r.  Bridgeport, 
8  Conn.  472;  Schallard  0.  Eel  River 
Nav.  Co.,  70  Cal.  144  ;  Pickett  r. 
Abney,  84  Tex.  645.  See  Hurd  v. 
Hotchkiss,  72  Conn.  472;  New  Boston 
Fire  Ins.  Co.  r.  Saunders,  67  N.  H. 
249. 

«  Evans  v.  Bailey,  66  Cal.  112;  Pe- 
nobscott  R.  R.  Co.  v.  Dummer,  40  Me. 
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172  ;  Glenn  v,  Orr,  96  N.  C.  413. 
See,  also,  Macon,  etc.,  R.  R.  Co.  o. 
Vasour,  57  Ga.  314;  Washer  v.  Al- 
lensville,  etc.,  T.  P.  Co.,  81  Ind.  78; 
Fox  V,  Allensville,  etc.,  T.  P.  Co.,  46 
Ind.  31;  Lehman  v,  Glenn,  87  Ala. 
618;  Semple  v.  Glenn,  91  Ala.  245. 
Compai*e  Fish  v.  Smith,  73  Conn.  377. 
When  commissioners  are  provided  for 
by  statute,  their  books  are  official 
registers,  and  are  admissible  in  evi- 
dence to  prove  a  subscription.  Mon- 
roe V.  Ft  Wajme,  etc.,  R.  R.  Co.,  28 
Mich.  272. 

*  Duke  r.  Cahawba  Nav.  Co.,  10 
Ala.  82.  See  Blake  r.  Griswold,  103 
N.  Y.  429;  Glenn  v.  Orr,  96  N.  C. 
413.  Their  competency  as  evidence 
against  the  corporation  is  not  im- 
paired by  the  fact  that  they  have 
been  in  the  possession  of  its  attor- 
neys. McCullough  V,  Talladega  Ins. 
Co.,  46  Ala.  376. 

«  Colfax  H.  Co.  t>.  Lyon,  69  Iowa, 
683. 


PART  U.J  ACTS    WITHIN   THE  CORPORATE   POWERS.  [§  263. 

They  are  not  competent  to  establish  a  right  in  the  corporation 
sgainst  an  ontsider.'    And  as  to  outsiders,  a  corporation  is  not 
bound  by  interpolations  fraudulently  inserted  in  its  records, 
when  such  outsiders  have  not  seen,  acted  on,  or  known  of  the 
existence  of  such  interpolations.^    But  if  outsiders  have  acted 
on  the  faith  of  the  records,  the  corporation  will  be  estopped 
from  alleging  the  falsity  of  interpolations  fraudulently  made 
in  its  books  by  its  own  secretary.'    Said  Chief  Judge  Earl,  giv- 
ing the  opinion  of  the  New  York  Court  of  Appeals,  in  Rndd  v. 
Robinson  :  "  The  books  of  corporations  for  many  purposes  are 
evidence,  not  only  as  between  the  corporation  and  its  members, 
and  between  members,  but  also  as  between  the  corporation  or 
its  members  and  strangers.    They  are  received  in  evidence  gen- 
erally to  prove  corporate  acts  of  a  corporation,  such  as  its  in- 
corporation, its  list  of  stockholders,  its  by-laws,  the  formal  pro- 
ceedings of  its  board  of  directors,  and  its  financial  condition 
when  its  solvency  comes  in  question."^ 


'  Jones e.  Trustees  Florence  Univ., 
«  Ala.  626;  Dolan  v.  Wilkerson,  57 
Kan.  758. 

*  Holden  V,  Hoyt,  134  Mass.    181. 
See  Parker  c.  Nickerson,  137  Mass. 
^-    The  reports  of  officers  of  the 
corporation  to  the  shareholders  or  to 
the  board  of  directors,  in  which  cer- 
^in  claims  for  which  the  corpoi-ation 
u  not  bound  are  enumerated  among 
tt»  liabilities,  will  not  bind  the  cor- 
poration to  pay  such  claims,  or  pre- 
^^t  it  from  changing  its  purpose 
^^^^  regard  to  them.     Hall  v.  Mobile, 
•*«•,  Ry.  Co.,  58  Ala.  10. 


15 


'Commonwealth  v.  Reading  Sav- 
ings Bank,  137  Mass.  431. 

*  126  N.  Y.  113,  117.  This  case 
held,  however,  that  the  books  were 
not  evidence  of  themselves  to  estab- 
lish a  claim  against  a  director  or 
shareholder,  in  an  action  brought  on 
behalf  of  the  corporation.  It  is  held 
in  Rhode  Island  that  parol  proof  of 
the  declaration  of  a  dividend  is  in- 
competent. The  remedy  of  a  stock- 
holder claiming  that  a  dividend  has 
been  declared,  where  the  books  do 
not  show  it,  is  mandamus  to  compel 
the  correction  of  the  records.  Dennis 
0.  Joslln  Mfg.  Co.,  19  R.  I.  666. 
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PART  III. 


ACTS  BEYOND  THE  CORPORATE  POWERS. 


QuestioDS  of  ultra  vires.  Three  ways 
of  solving  theiiif  §  264. 

The  analytical  method,  §  264a,  aqq. 

General  rule,  §  265. 

Subordinate  rules  denoted  by  it, 
§266. 

First  subordinate  rule,  §  267. 

Second  subordinate  rule,  §  268. 

Third  subordinate  rule,  §  260. 

Ratification  by  shaiehulders,  §  270. 

Not  always  sufficient,  §  271. 

Illustration,  §  272. 

Rights  of  creditors,  §§  278,  274. 

The  New  York  Rule.  Opinions  in 
Bissell  V.  Railroad  Cos.,  §  275. 

Party  contracting  with  corporation 
cannot  plead  ultra  vires  when  lat- 
ter has  performed,  §  276. 

Converse  of  this  proposition  involves 
a  fallacy,  §  277. 

Examination  of  cei-tain  cases,  §§  279, 
280. 

Ultra  vires  cannot  be  pleaded  by 
persons  whose  rights  are  not  in- 
fringed, §§  281,  282. 

The  Federal  rule,  §  283. 

Qualification  to  the  general  rules, 
§284. 

Negotiable  instruments,  §  285, 

Further  application  of  the  qualifica- 
tion, §  286. 

The  illegality  of  ultra  vires  acts,  §§ 
287,  288. 

Public  policy,  §§  289,  290. 

English  view,  §  291. 

Classes  of  ultra  vires  acts  which  are 
also  illegal,  §  292. 

Fi  rst  class.  Acts  contra  bonos  mores, 
293. 
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So  con  d    class.     Acts    forbidden  by 

statute,  §  294. 
General  prohibitions,  §  295. 
English  companies'  act,  §  296. 
Effect     of    statutory     prohibitions. 

Rule,  §  297. 
Illustrations.      Body    of    tlie   rule. 

Excessive  interest,  §  298. 
First  qualification,  §  299. 
Second  qualification,  §  300. 
Third  qualification.     Excessive  loans 

by  national  banks,  §  301. 
Prohibitions  by  implication,  §  302. 
Unauthorized    conveyances  of   real 

estate  to  corporations,  §  303. 
Third  class  of  illegal  ultra  vires  acts. 

Corporations  with   public  dutie-s 

§304. 
Transfer,  lease,  or  mortgage  of  fran- 
chises, §§  305-3056. 
Other  acts,  §  306. 
Traffic  arrangements,  §  307. 
Carriers'  contracts  to  caiTy  beyond 

their  lines,  §  308. 
Pooling  arrangements.    Grant  of  ex- 
clusive privileges,  §  309. 
'* Trusts''  and  monopolies,  §§ 309a- 

309c. 
The  "securities  company,"  §  309(1. 
Liability  of  corporations  to  account 

for  benefits  received  under  an  xdtrn 

vires  contract,  §  310. 
Special  chattels  must  be  returned. 

Money,  §  311. 
Basis  of  the  liability,  §  312. 
Illegal  ultra  vires  contracts,  §  318. 
Liability  of  other  party  to  account, 

§  314. 
Mtinicipal  corporations,  §§  315,  316. 
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Railway  aid  bonds,  §  317. 

Federal  decisions,  §  318. 

Mnoicipality  has  no  inherent  power 
to  issae  railway  aid  bonds,  §  319. 

Special  authority  requisite.  Holders 
eharged  with  notice,  §  320. 

CoQstitational  limitations,  §  321. 

Railroad  not  yet  in  existence,  §  322. 

Effect  of  a  consolidation  of  the  rail- 
road company,  §§  323,  324. 

Xufiicipai  bonds  may  be  Talidated, 
fa25. 


Bonds  and  coupons  negotiable,  326. 

Holder  not  affected  with  notice  of  lis 
pendens,  §327. 

Presumptions,  §328. 

Effect  of  recitals,  §§329-331. 

Recitals.    Becent  decisions,  §  332. 

Power  of  municipal  corporations  to 
tax.    MandamuSf  §  333. 

Monicipal  property  exempt  from  ex- 
ecution, §334. 


§  264.  So  far  as  to  responsibility  for  acts  within  the  scope  of 
the  corporate  powers.    Very  different  questions  arise  Qaestioiw 
as  to  whether  acts  beyond  the  corporate  powers  are  J'^^f® 
binding  and  on  whom.    These  are  questions  of  tUtra  *^r®«  T^y^ 

,®  ^  of  solving 


mres/ 

^Tbe  term  ultra  tires,  like  most 
other  legal  terms,  has  been  nsed  in 
more  senses  than  one ;  and  objections 
have  been  taken  to  it  on  the  ground 
that  80-called  questions  of  ultra  vires 
—"beyond  the  powers" — are  not 
really  questions  of  the  power,  but  of 
the  legal  right  of  corporations  to  act. 
It  seems  proper,  however,  in  legal 
writing  to  use  words  in  a  legal  sense ; 
^1  in  a  legal  sense,  the  term 
"  power'*  signifies  legal  competence, 
capacity,  or  right. 

The  term  ultra  vires  is  convenient, 
pretty  well  imbedded  in  the  law,  and 
may  be  used  to  advantage  if  care  is 
taken  to  apply  it  only  in  respect  of 
corporate  powers,  and  not  in  respect 
of  the  powers  of  corporate  officers. 
The  tern,  moreover,  should  not  be 
ved  in  the  sense  of  illegal.  See  the 
dtttenting  opinion  of  Blackburn,  J., 
in  Taylor  v,  Chichester  and  Hidhurst 
R'y  Ck).,  L.  R.  2  £x.  356.  As  Judge 
Allen  said,  in  Whitney  Arms  Co.  v. 
Barlow,  63  N.  Y.  62, 68:  "  When  acts 
of  eorporations  are  spoken  of  as 
^tra  vires,  it  is  not  intended  that 
they  are  unlawful  or  even  such  as 


them. 

the  corporation  cannot  perform,  but 
merely  those  which  are  not  within 
the  powers  conferred  upon  the  cor- 
poration by  the  act  of  its  creation, 
and  are  in  violation  of  the  trust  re- 
posed in  the  managing  board  by  the 
shareholders,  that  the  affairs  shall 
be  managed,  and  the  funds  applied 
solely  for  carrying  out  the  objects 
for  which  the  corporation  was 
created."  See,  also,  Nat.  Femberton 
Bank  v.  Porter,  125  Mass.  333,  335. 
A  different  view  is  taken  by  the  Su- 
preme Court  of  Illinois:  **  The  word 
*  unlawful  *  as  applied  to  corpora- 
tions, is  not  used  exclusively  in  the 
sense  of  malum  in  se  or  malum  pro- 
hibitum. It  is  also  used  to  desig- 
nate powers  which  corporations  are 
not  authorized  to  exercise,  or  con- 
tracts which  they  are  not  authorized 
to  make,  or  acts  which  they  are  not 
authorized  to  do, — or,  in  other 
words,  such  acts,  powers,  and  con- 
tract as  are  ultra  vires,^^  People  ex 
rel.  v.  Chicago  Gas  Trust  Co.,  130 
111.  268,  292,  quoted  approvingly  in 
Nat.  Home  B*ld^g.  Ass'n  v.  Bank, 
181  111.  35,  41. 
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§  264a.]      THE   LAW   OF   PRIVATE  COBPOEATION8.    [CHAP.  Vn. 

This  subject  has  been  approached  in  three  ways ;  in  its  con- 
sideration three  diflEerent  lines  of  reasoning  have  been  followed ; 
and  three  doctrines  have  been  formulated  which  differ  in  prin- 
ciple, yet  offer  points  of  contact  and  accord.  (1)  The  rules  of 
uMra  vires  as  applicable  to  corporations  may  be  worked  out 
analytically,  and  questions  arising  under  them  may  be  solved 
through  the  application  of  general  and  familiar  principles  of 
agency  and  estoppel.  (2)  Paramount  weight  may  be  given  to 
the  demand  of  common  justice,  that  whoever,  in  reliance  on  a 
contract  has  to  his  cost  performed  his  side  of  it,  may  look  to 
the  other  party  to  perform.  Thus  the  question  is  regarded 
from  the  standpoint  of  the  just  rights  of  the  party  who  has 
performed  his  side ;  and  the  decisive  consideration  is  whether 
the  contract  be  still  executory  or  have  been  wholly  or  partly 
executed.  (3)  The  powers  of  a  corporation  may  be  regarded 
as  absolute  limits  which  it  cannot  pass ;  every  attempt  on  its 
part  to  transcend  them  is  futile,  the  contract  or  other  transac- 
tion is  void,  and  whether  still  executory  or  already  executed  by 
the  corporation  or  by  the  other  party,  it  cannot  directly  and 
afiirmativelv  form  the  basis  of  an  action. 

The  preceding  paragraph  is  not  intended  as  a  definite  state- 
ment of  these  diverging  views,  but  solely  as  a  suggestion  of  tlie 
three  ways  of  approaching  the  subject  of  uUra  vires.  Fre- 
quently the  same  decision  would  be  reached  whichever  way 
the  matter  is  regarded.  For  example,  there  is  no  conflict  of 
decision  in  the  instances  where  the  contract  is  still  wholly  ex- 
ecutory on  both  sides. 

The  first,  which  may  be  termed  the  analytical  method,  has 
the  support  of  a  nuinber  of  decisions ;  the  second  is  supported 
by  the  courts  of  New  York  and  other  states ;  the  third  finds 
in  the  United  States  Supreme  Court  its  chief  exponent.  We 
will  begin  with  the  first  view,  as  it  will  assist  to  a  due  appre- 
ciation of  the  two  others. 

§  264a.  The  analytical  method  never  loses  sight  of  the  con- 
flicting  interests  and  legal  relations  which  may  com- 
lyticai  plicate  questions  of  uUra  vires ;  and  it  assumes  that 
™  these  questions  cannot  properly  be  solved  so  long  as 

the  conception  of  a  corporation  as  a  unit,  as  a  legal  person,  is 
retained  in  the  discussion  of  them.  The  first  prerequisite  to 
their  proper  solution  is  to  recognize  that  by  the  term  "  corpo- 
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ratioa"  is  denoted  a  mass  of  rights  and  liabilities  subsisting  as 
legal  relations  between  persons  whose  interests  in  the  corpo- 
rate enterprise  are  divergent  if  not  conflicting,  and  whose  re- 
sponsibility for  any  given  uUra  vires  act  is  not  always  the 
same.*  "  In  applying  the  doctrine  of  vltra  vires,  in  a  particu- 
lar case,  regard  must  be  had  not  only  to  the  unauthorized 
agreement  or  transaction,  but  also  to  the  relation  which  the 
litigating  parties  sustain  to  it."^  The  second  prerequisite  is 
the  recognition  of  the  principle  that  the  constitution  of  a  cor- 
poration, and,  consequently,  the  corporate  powers,  are  pre- 
samed  to  be  known  as  matters  of  law  to  all  persons  interested 
in  the  corporate  enterprise,  or  dealing  with  the  corporation.^ 


1  See  Chap.  EEL 

'Ehnnan  v.  Union   Central  Life 
lot.  Co.,  35  Ohio  St.  324,  337.    In 
liioen'  Ditch  Co.  v.  Zcllerbach,  37 
Cal.  543,  Sawyer,  C.   J.,  said,  g^i^ii^g 
the  opinion  of  the  coui-t:  **In  con- 
ridering  the  cases  in  which  the  law 
applicable    to  corporations    is  dis- 
cnBied,  it  must  be  alwajs  borne  in 
mind  that  there  are  several  classes 
of  rights  to  which  they  apply,  and 
tliat  upon  the  same  general  state  of 
CKtBthe  legal  consequences  might 
be  different  with  reference  to  the 
different    classes    of    rights.    Thus 
they  [there?]  are  corporate  lights — 
that  is  to  say,  rights  which  pertain 
to  corporations  as  such — the  artifi- 
cial legal  entity  created  by  the  act  of 
incorporation  considered  as  a  single 
distinct  person ;  individual  rights  of 
the  stockholders  as  such,  and  rights 
of  the  creditors  of  the  corporation. 
The  rights  of  strangers  dealing  with 
the  corporation  may  vary  as  they 
sre  considered  with  reference  to  the 
oorpoiation  itself,  the  stockholders, 
or  the  creditors  of  the  corporation.^* 
Compue  Bacon   v.    Robertson,    18 
How.  480. 
*D»Tii  V.  Old  Colony  H.  R.,  131 


Mass.  258;  Relfe  v.  Bundle,  103  IJ. 
S.  222,  226;  Salt  Lake  City  v,  Hollis- 
ter,  118  U.  S.  256,  283;  Railway  Co.'s 
V.  Keokuk  Bridge  Co.,  131  IJ.  S.  371, 
384;  Central  Transp^n  Co.  y.  Pull- 
man's Palace  Car  Co.,  139  IJ.  S.  24; 
Bohmer  v.  City  Bank,  77  Va.  445; 
Leonard  v,  Ameri.  Ins.  Co.,  97  Ind. 
299  ;  Haden  v.  Farms r8\  etc..  Fire 
Ass'n,  80  Va.  683;  Spence  v.  Mobile, 
etc.,  By.  Co.,  79  Ala.  576;  Kraniger 
V,  Building  Soc,  60  Minn.  94;  First 
Nat.  Bk.  V.  Kiefer  Co.,  95  Ky.  97; 
Senour  M^f^g  Co.  v.  Church,  etc., 
Co.,  81  Minn.  294.  This  is,  of  course, 
entirely  distinct  from  the  question 
whether  courts  will  take  judicial  no- 
tice of  the  powers  of  a  corporation, 
which  largely  depends  on  whether 
the  corporation  is  incorporated  by 
special  charter  or  under  a  geneitil 
law.  For  courts  will  not  take  Judi- 
cial notice  of  a  special  charter. 
Kelly  V.  A.  &  C.  R.  R.  Co.,  58  Ala. 
489.  "Persons  dealing  with  the 
managers  of  a  corporation  must  take 
notice  of  the  limitations  imposed 
upon  their  authority  by  the  act  of 
incorporation."  Pearce  v.  Madison, 
etc.,  R.  R.  Co.,  21  How.  441,  443. 
See  §§  195  and  320. 
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§  265.  The  following  proposition  may  now  be  submitted : 
An  act  beyond  the  scope  of  the  corporate  powers^  if 
General       done  on  behalf  of  a  corporation,  or  if  done  by  the 
body  corporate  itself,  affects  the  rights  of  persons  in 
respect  of  the  corporate  enterprise  only  in  so  far  as  the  pos- 
sessors of  those  rights  by  their  own  acts  or  omissions  have 
estopped  themselves  from  asserting  their  rights ;  provided  the 
act  be  of  such  a  character  that  the  party  dealing  with  the  cor- 
poration or  its  agents  could,  from  an  examination  of  the  charter, 
or  enabling  statute  and  articles  of  association,  have  ascertained 
that  the  act  was  ultra  vires} 
§  266.  The  truth  and  import  of  this  proposition  may  be  illus- 
trated by  three  series  of  cases,  the  three  series  re- 
nate  rSe«     spectively  furnishing  authorities  for  the  three  foUow- 
denoted        j^g  propositions,  which,  taken  together,  have  the 
same  import  with  the  general  proposition  just  stated. 
(1)  An  act  beyond  the  corporate  powers,  if  done  by  any  corpo- 
rate agent,  does  not  bind  the  corporation.    (2)  Such  an  act  can- 
not be  executed  or  ratified  by  a  majority  vote  of  the  body  cor- 
porate so  as  to  bind  the  corporation.    (3)  But,  as  the  different 
classes  of  persons  interested  ratify  or  acquiesce  in  such  an  act 
they  become  estopped  from  alleging  that  it  was  not  authorized 
or  binding  on  the  corporation  and  their  interests  in  the  corpo- 
rate enterprise.     A  fourth  series  of  cases  will  Illustrate  the 
proviso  or  qualification  to  the  general  proposition. 
§  267.  An  act  beyond  the  scope  of  the  corporate  powers,  if 
done  by  the  board  of  directors  or  any  other  corporate 

First  sub-  *^.  xi_'j'  xi_  *.*  a 

ordinate.  agency,  IS  not  bmdmg  on  the  corporation  ;  for  per- 
™^®'  sons  dealing  with  a  corporation  through  its  agents 

are  affected  with  notice  of  its  powers,  and  cannot  assume  that 
any  agent  has  authority  to  transact  business  which  the  corpo- 
ration was  not  authorized  to  engage  in.^  Accordingly,  it  has 
been  held  that  the  trustees  of  a  savings  bank,  when  to  the 
knowledge  of  persons  dealing  with  them  there  are  no  funds  in 
the  bank  for  investment,  cannot  bind  the  bank  by  a  contract  to 


^  This  proposition,  as  well  as  the 
reasoning  of  the  foUowing  para- 
graphs, seems  fully  supported  by 
Lucas  V.  White  Line  Transfer  Co., 
70  Iowa,  541,  54.5-547.    See,  also,  In 
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re    National    Permanent    Building 
Society,  ex  parte  Williamson,  L.  R. 
5  Ch.  300 ;  Knoxyille  o.  Knoxville. 
etc.,  R.  R.  Co.,  22  Fed.  Bep.  758. 
Franco-Texas  Land  Co.   r.  Mc- 


PART  in.]  Acrrs  beyond  the  corporate  powers.     [§  269. 

take  shares  in  a  manafactaring  corporation.^  Neither  can  the 
board  of  directors  of  a  national  bank  bind  their  bank  by  guar- 
anteeing to  a  banking  house  issuing  a  letter  of  credit,  the  obli- 
gation of  the  person  receiving  the  letter.*^  Nor  can  the  direct- 
ors of  a  railroad  corporation,  or  of  a  corporation  organized  to 
manofactnre  and  sell  musical  instruments,  bind  their  respective 
corporations  by  an  agreement  to  guarantee  the  expenses  of  a 
mosieal  festival.^ 

§  268.  An  act  beyond  the  corporate  powers  cannot  validly  be 
done  by  the  body  corporate  acting  as  such  {i.  <?.,. 
through  the  vote  of  a  majority  in  a  duly  assembled  ordinate 
meeting),  nor  can  it  be  thus  ratified.     For  the  major-  ™^'*- 
ity  have  no  authority  by  such  an  act  or  ratification  to  bind 
absent  or  dissentient  shareholders ;  and  persons  dealing  with 
the  corporation  are  affected  with  knowledge  of  this.'*    The 
majority  cannot  make  a  disposition  of  the  corporate  property 
uiaathorized  by  the  constitution  of  the  corporation.' 

§269.  As  the  different  classes  of  persons  interested  in  the 
corporate  enterprise  ratify  or  acquiesce  in  the  unau- 
thorized  act  they  estop  themselves  from  questioning  ordinate 
its  validitv. 

An  tJtra  vires  contract  is  invalid  because  enforcing  it  would 


Cormick,  85  Tex.  417  ;  Alexander  v, 
CauldweU,  83  N.  Y.  480;  Elevator  Co. 
t.  Memphis,  etc.,  K.  R.  Co.,  85  Tean. 
703.  See  Downing  v.  Mount  Wash- 
iogtOD  Road  Co.,  40  N.  H.  230  ;  City 
Klec.  St.  R'y  Co.  v.  First  Nat.  Bk., 
<B  Ark.  543. 

^  Franklin  Co.  o.  Lewiston  Inst,  for 
Savings,  68  Me.  43.  See  Wilbur  v. 
Stockholders,  18  Bankr.  Reg.  178. 
So  the  officers  of  a  corporation  au- 
thorized to  do  a  general  insurance 
^ency,  commission,  and  brokerage 
bosinesfi,  cannot  on  its  behalf  sub- 
scribe to  stock  in  a  savings  bank,  and 
the  bank  cannot  enforce  the  sub- 
■cription.  Matual  Savings  Bank  v. 
Meriden  Agency  Co.,  24  Conn.  159. 

^  Seligman  v.  Charlottesville  Nat. 
Bk.,  8  Hughes  (;.  Ct.  647.  See  John- 
iton  t.  Same,  ib.  667. 


»  Davis  V.  Old  Colony  R.  R.,  131 
Mass.  258.  See,  also,  Lucas  v.  White 
Line  Transfer  Co.,  70  Iowa,  541. 

^  Bird  V.  Bird^s  Patent,  etc.,  Co., 
L.  R.  9  Ch.  358 ;  Steiner  v.  Steiner 
Land  and  Lumber  Co.,  120  Ala.  128. 

^  Kean  v.  Johnson,  9  N.  J.  Eq.  401 ; 
Taylor  o.  Earle,  8  Hun,  1 ;  Forrester 
V,  B.  &  M.  Min.  Co.,  21  Mont.  544. 
A  single  dissenting  shareholder  may 
enjoin  the  majority  from  applying 
the  corporate  property  to  unautlior- 
ized  purposes.  Natusch  v,  Irving, 
Gk>w  on  Part.  App.  ii. ;  Lyde  v.  East- 
ern Bengal  Ry.  Co.,  36  Beav.  10.  See 
§§  556,  557.  A  shareholder  in  a  rail- 
road corporation  may  bring  suit  to 
set  aside  an  ultra  vires  lease  of  the 
road.  Board,  etc.,  Tippecanoe  Coun- 
ty 0.  Lafayette,  etc.,  R.  R.  Co.,  50 
Ind.  85. 
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§  269.]        THE  LAW   OF   PRIVATE  CORPORATIONS.    [CHAP.  VII. 

injure  some  one's  rights.     If  the  persons  whose  rights  woald 
have  been  injured  assent  to  the  contract,  it  thereupon  becomes 
valid,  since  thus  the  reasons  for  its  invalidity  cease.^    If,  how- 
ever, the  contract,  besides  being  vltra  vires,  is  also  illegal,  the 
rights  of  the  public  may  be  regarded  as  affected,  and  the  assent 
of  all  the  individuals  especially  interested  in  the  corporate 
enterprise  will  not  make  the  contract  valid.^    As  Judge  Folger 
said,  giving  the  opinion  of  the  New  York  Court  of  Appeals  in 
Kent  V.  Quicksilver  Mining  Co.,^  "  In  the  application  of  the 
doctrine  of  ultra  vires,  it  is  to  be  borne  in  mind  that  it  has  two 
phases:  one  where  the  public  is  concerned;  one  where  the 
question  is  between  the  corporate  body  and  the  stockholders  in 
it,  or  between  it  and  its  stockholders,  and  third  parties  dealing 
with  it  and  through  it  with  them.     When  the  public  is  con- 
cerned to  restrain  a  corporation  within  the  limits  of  the  power 
given  to  it  by  its  charter,  an  assent  by  all  the  stockholders  to  the 
use  of  unauthorized  power  by  the  corporate  body  will  be  of  no 
avail.     When  it  is  a  question  of  the  right  of  a  stockholder  to 
restrain  the  corporate  body  within  its  express  or  incidental 
powers,  the  stockholder  may  in  many  cases  be  denied  on  the 
ground  of  his  express  assent,  or  his  intelligent  though  tacit  con- 
sent to  the  corporate  action.     If  there  be  a  departure  from 
statutory  direction,  which  is  to  be  considered  merely  a  breach 
of  trust  to  be  restrained  by  a  stockholder,  it  is  pertinent  to  con- 
sider what  has  been  his  conduct  in  regard  thereto.     A  corpora- 
tion may  do  acts  which  affect  the  public  to  its  harm,  inasmuch 
as  they  are  per  se  illegal  or  are  malum  j>7*ohihitum.     Then  no 
assent  of  stockholders  can  validate  them.     It  may  do  acts  not 
thus  illegal,  though  there  is  want  of  power  to  do  them,  which 
affect  only  the  interest  of  the  stockholders.     They  may  be  made 
good  by  the  assent  of  the  stockholders,  so  that  strangers  to  the 
stockholders,  dealing  in  good  faith  with  the  corporation,  will 
be  protected  in  a  reliance  on  those  acts."  * 


^  The  act  of  incorporatioD  furnishes 
no  security  to  persons  assenting  to 
unauthorized  acts.  Kearny  v.  But- 
tles, 1  Ohio  St.  362.  Accordingly 
when  a  mortgage  is  executed  by  tlie 
directoi's,  who  own  all  the  stock  of 
the  corporation,  the  corporation  can- 
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not  plead  ultra  vires.  Witter  v. 
Grand  Rapids,  etc.,  Co.,  78  Wis.  643. 

^  The  illegality  of  ultra  vires  acts 
is  discussed  in  §§  287  et  seq. 

8  78  N.  Y.  159,  185. 

*  Compare  Andrews  v.  Union  Mut 
Fire  Ins.  Co.,  37  Me.  256.     *' I  think 


PiBTIII.^  ACTS   BEYOND   THE  CORPORATE   POWERS.        [§  271. 

§270,  Aocorditigly,  if  all  the  shareholders  ratify  the  con- 
tract, or  impliedly  assent  to  it  by  not  dissenting  after 
they  know  of  it,  no  shareholder  can  object,  or  claim  tionby*^ 
that  the  contract,  being  beyond  the  corporate  powers,  J^oidtre. 
does  not  bind  the  corporate  funds ;  for  he  can  make 
such  claim  only  in  so  far  as  his  interests  are  concerned,  and 
JQst  to  that  extent  is  he  estopped  by  his  own  action.^ 

§271.  It  does  not  follow,  however,  that  acquiescence  or 
ratification  by  all  the  shareholders  wiU,  under  all  cir-  j^^^  always 
cumstances,  validate  for  all  purposes  an  act  which,  s'lfficient. 
though  not  illegal,. is  ultra  vires.  Other  persons  besides  share- 
holders possess  direct  pecuniary  interests  in  the  corporate  enter- 
prise, or  at  least  in  the  continuing  solvency  of  the  corporation. 
These  are  corporate  creditors.  They  have  rights,  and  may  not 
have  waived  them. 


that  any  objection  made  only  on  the 
groand  that  it  affects  the  interests  of 
a  sbareholder,  can  only  be  made  by  or 
OB  behalf  of  the  shareholders  .... 
The  aeemingly  technical  point  .  .  .  . 
raises  the  question  whether  the  small- 
est excess  of  authority  renders  the 
whole  contract  illegal,  and  so  enti- 
tles those  who  have  the  management 
of  the  corporation  (and  who,  there- 
fore, presumably  were,  as  individuals, 
coDsentiDg  parties  to  the  contract)  to 
repudiate  the  contract  in  the  name  of 
the  company,  however  long  it  has 
been  acquiesced  in,  and  however  se- 
riously the  i>osltion  of  the  plaintiff 
has  been  altered  in  consequence  of 
that  acquiescence,  or  whether  the 
objection  should  be  held  to  lie  only 
in  the  mouths  of  those  shareholders 
who  were  not  consenting  parties  to 
the  contract  sought  to  be  set  aside, 
or  have  not  by  laches  or  otherwise 
rendered  it  inequitable  in  them  to  set 
it  aside.    It  is  obvious  that  an  ad- 
hetence  to  this  distinction  will  pre- 
vent those  scandalous  cases  which 
have  rendered  the  word  repudiation 
»  term   of   opprobrium.*'      Black- 


burn, J.,  in  Taylor  o.  Chichester,  etc., 
Ky.  Co.,  L.  R.  2  Ex.  356,  380. 

^  Branch  v.  Jesup,  106  U.  S.  468; 
Tyrell  xt.  Cairo,  etc.,  R.  R.  Co.,  7  Mo. 
App.  294;  Taylor  v.  S.  &  N.  A.  R. 
Co.,  13  Fed.  Rep.  152;  Benseic  v. 
Thomas,  27  U.  S.  App.  766.  See 
Peoria  <&  S.  R.  R.  Co.  v,  Thompson, 
103  ni.  187;  Kelley  o.  Horse  R.  R., 
141  Mass.  496;  Burden  v.  Burden, 
169  N.  Y.  287;  Heironimus  v. 
Sweeney,  83  Md.  146.  Compare 
Zabriskie  v.  Cleveland,  etc.,  R.  R. 
Co.,  23  How.  381,  a  case  where 
(sembie)  a  shareholder  could  have 
restrained  an  act  beyond  the  original 
powers  of  the  coi-poration,  but  au- 
thorized by  a  statute  passed  subse- 
quently to  the  charter.  The  proxy 
of  the  shareholder,  however,  had 
been  present  at  the  shareholders* 
meeting  which  ratified  the  act,  and 
did  not  vote,  when  his  vote  in  the 
negative  would  have  controlled.  It 
was  held  that  the  shareholder  could 
not  dispute  the  validity  of  the  act 
under  the  circumstances,  the  bonds 
having  been  issued  and  having  passed 
into  the  hands  of  outsiders. 
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§  273.J        THE  LAW  OF  PRIVATE  CORPORATIONS-    [CHAP.  VU. 

§  272.  Suppose,  for  example,  that  A.  has  made  a  contract 

with  a  corporation  which  was  beyond  its  powers ;  but 
Satton.        ^^®  contract  has  been  ratified  by  all  the  shareholders. 

It  may  also  be  assumed  that  A.  has  performed  his 
part,  so  that  all  that  remains  is  for  the  corporation  to  pay 
money,  or  otherwise  perform  on  its  side.  The  corporation  may 
be  insolvent,  and  there  may  be  creditors  whose  claims  have 
arisen  from  transactions  clearly  within  the  corporate  powers. 
If  the  claim  of  A.  is  satisfied,  those  creditors  will  lose  part  or 
all  of  the  money  due  them.  The  funds  of  the  corporation  are 
funds  to  be  applied  to  the  corporate  object^,  which  are  known 
to  all :  and  everv  one  contracts  and  is  entitled  to  do  so  on  the 
faith  that  these  funds  will  be  applied  exclusively  to  these  ob- 
jects. The  corporate  objects  include  the  discharge  of  liability 
properly  contracted  in  their  attainment ;  and  the  funds  of  the 
corporation  are  funds  set  apart  for  this  among  other  purposes. 
Under  such  circumstances,  who  has  the  better  claim  to  have 
his  debt  paid  from  the  corporate  funds  ?  A.,  who  contracted, 
knowing  that  the  objects  for  which  those  funds  were  set  apart 
excluded  the  payment  of  his  debt  ?  or  the  other  creditors  who 
contracted,  knowing  that  the  objects  for  which  the  funds  were 
set  apart  included  the  payment  of  their  debts }  There  can  be 
no  doubt  that  the  other  creditors  have  a  far  clearer  right,  and 
that  by  an  appropriate  action  the  payment  of  any  money  to  A. 
may  be  restrained.* 
§  273.  Accordingly,  it  is  held  that  as  against  the  rights  of 

creditors  of  the  corporation  a  contract  not  within  the 
chiton!      corporate  powers  cannot  be  made  valid  by  the  assent 

of  all  the  shareholders,  nor  can  it,  by  partial  perform- 
ance on  the  side  of  the  person  contracting  with  the  corporation, 
become  the  foundation  of  a  right  of  action.^  And  when  a  co^ 
poration  has  entered  into  an  vltra  vires  contract,  a  claim  founded 


^  As  between  creditors  of  an  insol- 
vent bank,  those  whose  debts  were 
oreated  under  lawful  power  given  by 
the  charter  must  be  preferred  to 
those  who  claim  under  a  contract 
which  the  bank  had  no  power  to 
make.  In  such  oases  the  bank  is  not 
estopped  to  set  up  the  illegality  or 
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want  of  power.  Bk.  of  Chtno^ga  e. 
Bk.  of  Memphis,  9  Heisk.  (Tenn.) 
408.  See  First  Xat.  Bk.  v.  Kiefer 
Co.,  95  Ky.  97. 

«  National  Trust  Co.  v.  Miller,  S3 
N.  J.  £q.  155;  Washington  MiU  Co. 
0.  Lumber  Co.,  19  Wash.  166. 


PART  ffl.]  ACTS    BEYOND  THE  CORPORATE   POWERS.       [§  27*5. 

thereon  will  be  disallowed  when  there  is  a  concourse  of  creditors 
and  the  corporation  is  insolvent  in  the  hands  of  a  receiver.^ 

Since  the  only  interest  of  a  creditor  is  that  the  fands  of  the 
corporation  shall  suffice  for  the  payment  of  debts  due  him,  and 
as  his  only  right  in  respect  of  the  funds  is  that  they  shall  not 
be  used,  in  contravention  of  the  constitution  of  the  corporation, 
in  a  way  to  imperil  his  interests,  it  follows  that,  should  the 
corporation  be  clearly  solvent  and  the  debt  due  a  creditor 
claiming  under  an  idtra  vires  contract  but  small  in  comparison 
with  the  resources  of  the  corporation,  the  corporate  creditors 
would  have  no  rights  which  would  justify  the  disallowance  of 
the  debt  arising  from  the  vZtra  vires  contract. 

§  374.  Summing  up,  it  may  be  said  that  to  hold  that  a  con- 
tract vUra  vires  a  corporation  binds  or  affects  the  rights  of  per- 
sons who  neither  expressly  nor  impliedly  have  assented  to  it, 
is  to  hold  as  to  shareholders  that  funds  subscribed  for  a  cer- 
tain purpose,  in  pursuance  of  direct  authorization  from  the 
state,  may,  against  the  will  of  the  subscribers,  be  applied  to 
other  purposes ;  is  to  hold,  as  to  creditors,  that  funds  set  apart 
for  the  payment  of  their  claims,  on  the  faith  of  which  they 
contracted  and  were  invited  to  contract,  may  without  their 
assent  be  applied  to  purposes  other  than  the  satisfaction  of  tbeir 
legal  claims.  Such  a  decision  disregards  vested  rights  and  im- 
pairs the  obligations  of  a  contract. 

§  275.  We  now  pass  to  a  consideration  of  the  second  mode  of 
viewing  vUra  vires  transactions.     It  may  be  formu- 
lated in  this  rule:  When  a  corporation  has  made  a  York^il. 
contract  beyond  its  powers  {ultra  vvi*es\  and  has  per-   g^i^'J^*" 
formed  its  side  of  the  contract,  the  other  contracting  Railroad 
party  cannot  plead  in  an  action  on  the  contract  that 
it  was  vUra  vires  the  corporation ;  nor,  conversely,  if  the  other 
party  has  performed,  and  the  corporation  has  had  the  benefit  of 
his  performance,  may  the  corporation  plead  that  the  contract 
was  uUra  vires.    The  reasons  for  this  rule  lie  in  its  apparent 


*Ib.;  Abbott  r.  Balto.,  etc.,  St.  P. 
Co.,  1  Md.  Ch.  542.  See  First  Nat. 
Bk.  c.  Kiefer  Co.,  85  Ky.  97.  A  re- 
wWer  of  an  insolvent  corporation 
niay  repudiate  a  transfer  of  moii> 
WW  owned  by  the  corporation,  if 


the  transfer  was  made  to  secure  the 
obligations  of  the  corporation  arising 
from  an  ultra  vires  transaction.  Tal- 
mage  v.  PeU,  7  N.  Y.  328;  Bank  Com- 
missioners V.  St.  Lawrence,  ib.  513. 
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§  275.]        THK   LAW   OP   PRIVATK   CORPORATIONS.    [CHAP.  VIL 

■ 

justice  and  convenience  of  application.  The  authority  for  it 
would  seem  to  rest,  in  the  first  instance,  upon  dicta  contained 
in  the  leading  case  of  Bissell  v,  Michigan  Southern  and  North- 
ern Indiana  K.  E.  Cos.^  In  the  course  of  an  elaborate  opinion 
Judge  Comstock  said :  ^  '^  I  think  this  doctrine  of  theoretical 
perfection  in  corporations  would  convert  them  practically  into 
most  mischievous  monsters.  A  bank,  through  its  board  of  di- 
rectors, may  invest  its  funds  in  the  purchase  of  stock,  and  every 
holder  of  the  stock  may  acquiesce,  expecting  to  profit  by  the 
speculation.  If  the  enterprise  is  successful,  the  corporation  and 
the  shareholders  gain  by  the  result.  If  a  depression  occurs  in 
the  market  and  disaster  is  threatened,  the  doctrine  that  a  cor- 
poration can  never  act  outside  of  its  charter  enables  it  to  say, 
Hhis  is  not  our  dealing,'  and  the  money  used  in  the  adventure 
may  be  unconditionally  reclaimed  from  whatever  parties  have 
received  it  in  exchange  for  value;  while  the  injured  dealer 
must  seek  his  remedy  against  agents,  perhaps  irresponsible  and 
unknown.  Corporations  may  thus  take  all  the  chances  of  gain 
without  incurring  the  hazards  of  loss." 

The  same  judge  said  on  the  same  page  :^  ^'  In  the  relations  of 
private  principal  and  agent,  the  adoption  of  an  agent^s  unau- 
thorized dealing  is  equivalent  to  an  original  authority,  and  the 
adoption  is  perfect  when  the  principal  receives  the  proceeds  of 
the  dealing.  Corporations  may  practically  act  in  the  same 
manner."  Here  the  difficulty  is,  that  in  a  corporate  enterprise 
no  one  has  authority  to  ratify  idtra  vires  acts  so  as  to  bind  any 
one  else,  because  the  ratification  of  ultra  vires  acts  is  beyond 
the  scope  of  any  agency  in  the  directors  or  in  the  body  corpo- 


1  22  N.  Y.  268.  Approved  in  Buf- 
fet p.  Troy  &  Boston  R.  R.  Co.,  40 
N.  Y.  168. 

2  22  N.  Y.  284. 

*  Logically  these  statements  are 
open  to  criticism.  Tlie  sliareliolders 
who  assent  certainly  should  not  be 
allowed  to  object  to  the  contract ; 
but  suppose  that  the  bank  owes  a 
ci'editor  a  large  sum  of  money;  if 
the  bank  pays  the  losses  from  the 
stock  operations,  this  creditor  will 
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lose  part  of  his  claim.  He  has  a  bet- 
ter right  to  be  paid  than  the  creditors 
whose  claims  arise  from  ti-ansaotions 
known  to  have  been  beyond  the  cor- 
porate powers.  The  inquiry  should 
be,  is  there  any  person  whose  rights 
would  be  impaired  by  carrying  out 
the  ultra  vires  contract  who  is  not 
estopped  from  claiming  the  contract 
to  have  been  ultra  vires  f  It  is  right 
to  say,  however,  that  the  interests  of 
creditors  were  not  before  the  court 


PABTin.]  ACTS   BEYOND  THE  CORPORATE   POWERS.       [§  276. 


rate;*  and  that  sach  ratification  is  beyond  the  scope  of  any 
agency  existing  in  respect  of  the  corporate  enterprise,  every 
one  dealing  with  the  corporation  is  held  to  know. 

The  only  point  actually  decided  in  this  celebrated  case  was 
that  two  corporations,  created  respectively  by  the  states  of 
Michigan  and  Indiana,  with  power  to  each  to  build  and  operate 
a  railroad  within  the  state  granting  the  charter,  having  united 
in  the  bosiness  of  transporting  passengers  over  a  third  railroad 
in  the  state  of  Illinois,  beyond  the  limits  authorized  by  the 
charter  of  either,  are  jointly  liable  for  injuries  to  a  passenger 
resulting  from  the  negligence  of  their  employes  occurring  in 
the  state  of  Illinois.  The  decision  is  unobjectionable,  for  the 
shareholders  must  have  known  of  the  operations  in  IlUnois,'and, 
not  having  objected  to  them,  they  would  have  been  estopped 
from  objecting  to  the  results ;  and  no  suggestion  was  made  to 
the  court  that  the  payment  of  the  comparatively  small  sum  of 
twenty-five  hundred  dollars,  the  amount  of  damages  found  by 
the  jury,  would  prejudice  the  rights  of  creditors.^ 

§  276.  The  rules  which  this  case  and  sundry  others  in  New 
York^  and  elsewhere  have  tended  to  establish  may   party  con- 
be  considered  here.    If  the  oo7*poration  has  performed  traj^J^ng 

I  ••777  .  With  oorpo- 

tne  contract  on  vts  side^  the  other  contracting  party  ration  can- 

eannot plead  thoit  the  corporation  was  twt  authorized  ultr^  vires 

U>  make  sttch  a  C(mt/ract.     This  is  held  by  Whitney  hw  ^**'®' 

Arms  Co.  v.  Barlow,*  and  does  not  seem  open  to  ob*  'o™«<J- 


^The  notion  of  a  body  corporate 
ordinarily  implies  the  right  of  a  ma- 
jority to  act  for  aU.  But  the  right 
of  a  majority  to  act  for  all  does  not 
extend  beyond  the  purposes  of  or- 
guiution.  See  Pickering  v.  Ste- 
phenson, L.  R.  14  Eq.  322,  340. 

'  Similarly  it  was  held  correctly  in 
Hagee  tj.  Pacific  Imp.  Co.,  »8  Cal. 
678,  that  a  corporation  which  engages 
in  Che  basiness  of  innkeeper  cannot 
plead  uUra  mres  when  sned  by  a  guest 
'«T  low  of  his  property.  See,  also, 
I^^nkauf  ».  Lombard,  137  N.  Y.  417. 

' «.  g.,  Parish  v.  Wheeler,  22  N.  Y. 

*«3KY.  02;  Ace.  National  Bank 


«.  Whitney,  108  U.  S.  99;  Linkauf  u. 
Lombard,  137  N.  Y.  417;  Bath  Gas 
Light  Co.  t>.  Claffy,  151  N.  Y.  24; 
Union  Water  Co.  tj.  Murphy's  Flat 
FlumingCo.,22Cal.  621;  Hall  M'fg 
Co.  V.  American,  etc..  Supply  Co., 
48  Mich.  331;  Franklin  Ave.  German 
S'v'gs  Inst.  V.  Board  of  Education, 
75  Mo.  408;  Oil  Creek,  etc.,  R  R.  Co. 
w.  Penna.  Trans' n  Co.,  83  Pa.  St.  100; 
Goundie  v.  Northampton  Water  Co., 
7  Pa.  St.  233;  Leazure  o.  Hillegas, 
7  S.  &  R  313;  Leavitt  c.  Pell,  27 
Barb.  322;  Steam  Nay.  Co.  v.  Weed, 
17  Barb.  378;  Grermantown  Farmers' 
Mut.  Ins.  Co.  V.  Dhein,  43  Wis.  420; 
Edwards  v.  Fairbanks,  27  La.  Ann. 
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§  277.]        THE  LAW  OF  PRIVATE  COBPOBATIOKS.    [CHAP.  VII. 

jectioiL  ^'One  who  has  received  from  a  corporation  the  fall 
consideratioii  of  his  engagement  to  pay  money  ....  cannot 
avail  himself  of  the  objection  that  the  contract  thus  fally  per- 
formed by  the  corporation  was  tdtra  mre$j  and  not  within  its 
chartered  privileges  and  powers."^  Such  a  person,  having 
himself  made  the  contract  and  received  its  benefit,  is  clearly 
estopped  from  making  any  such  all^ation. 

This  rule  rests  on  the  corporation's  performance.  It  does 
not  apply  so  long  as  the  ulira  vires  contract  remains  executory 
on  both  sides.  While  that  is  the  case  neither  party  can  com- 
pel the  other  to  perform.' 

§  277.  The  converse  of  the  above  rule  is  also  held  to  be  law. 
^   If  the  other  contracting  party  has  performed  his  side 
this  propo-    of  the  contract,  the  corporation  cannot  plead  that  its 
Yoiyesaffti-   charter  gave  it  no  power  to  enter  into  the  contract; 
'**^*  at  least  if  the  corporate  property  has  been  benejited 

by  the  performance.^     It  is  submitted  in  the  way  of  logical 


440;  Allen  v,  Freedman's  SaTing^  Co., 
14  Fla.  418;  Brown  v.  Mortgage  Co., 
110  111.  2:^;  Eckman  o.  C.  B.  <fe  Q.  R. 
Co.,  169  111.  312;  Chicago  <&  A.  Ry. 
Co.  r.  Derkes,  103  Ind.  520;  Cheater 
Glaaa  Co.  r.  Dewey,  16  Maas.  94; 
Union  Nat  Bk.  r.  Hunt,  76  Mo.  439; 
Bond  r.  Terrell  Mfg.  Co.,  82  Tex.  309. 
See  Goodin  v.  Evans,  18  Ohio  St.  150; 
Goodin  r.  Cincinnati,  etc.,  C.  Co.,ib. 
169;  Kelly  e.  People's  Trans.  Co.,  3 
Oregon,  189;  Sliewalter  v.  Pimer,  55 
Mo.  218;  Third  Avenue  Savings  Bk. 
r.  Dimock,  24  X.  J.  £q.  26;  Dutchess 
Cotton  Manufactory  r.  Davis,  14 
Johns.  238,  245;  Reynolds  o.  Craw- 
fordsville  First  National  Bank,  112 
U.  S.  405,  413.  Contra,  Chambers  r. 
Falkner,  65  Ala.  449;  compare 
Screven  Hose  Co.  v.  Philpot,  53  Ga. 
625;  Mutual  Benefit  Life  Ins.  Co.  v. 
Davis,  12  N.  Y.  569;  North  Riyerlns. 
Co.  V,  Lawrence,  8  Wend.  482;  Beach 
V.  Fulton  Bank,  3  Wend.  573. 

Regarding  contracts  forbidden  by 
statute,  see  §§  297  et  aeq. 

1  Whitney  Arms  Co.  v.  Barlow,  63 
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N.  Y.  70;  Building  Asa'n  v.  Lamson, 
60  Minn.  422;  Bath  Gas  Co.  v.  Clalfy, 
151  N.  Y.  24. 

*  Nassau  Bank  v.  Jones,  95  N.  Y. 
115;  Bosshardt  Co.  v.  Oil  Co.,  171  Pa. 
St.  109;  Wilkes  v.  Pacific  R.  R.  Co.. 
79  Ala.  180;  Firat  Nat  B'k  v.  Win- 
chester, 119  Ala.  168;  Day  v.  Spiral 
Springs  Bnggy  Co.,  57  Mich.  146. 
See  Camden  &  A.  R.  R.  Co.  v.  May's 
Landing,  etc.,  R.  R.  Co.,  48  N.  J.  L. 
530,  561;  Simpson  r.  Bldg.  Ass'n,  38 
O.  St  349.  Compare  R,  R  Co.  r.  Tel. 
Co.,  ib.  31;  Jemison  o.  City*s  Sav. 
B'k,  122  N.  Y.  135. 

3  Linkaaf  e.  Lombard,  137  N.  Y. 
417;  Camden  A  Atl.  R.  R.  Co.  v. 
May's  Landing,  etc.  R.  R.  Co.,  48  N.  J. 
L.  530;  Chapman  v.  Iron  Clad  Co.,  62 
N.  J.  L.  497  ;  Railroad  v.  Railroad, 
66  N.  H.  100,  127  ;  International  Tr. 
Co.  V,  Company,  70  N.  H.  118 ;  Denver 
Fire  Ins.  Co.  v.  McClelland,  9  Col.  11; 
Sherman  Center  Town  Co.  o.  Morris, 
43  Kan.  282  ;  Heims  Brg.  Co.  o.  Flan- 
nery,  137  111.  309  ;  Towers,  etc.,  Co. 
c.   Inman,  96    Gkt.    506 ;   Pindleton 


PABT  IIL]  acts   beyond  THE  CORPORATE   POWERS.        [§  277. 

criticism  that  this  last  proposition  iQvolves  a  fallacy.  If  the 
other  contracting  party  had  contacted  through  an  agent  whose 
instructions  were  contained  in  a  written  instrument  which  the 
corporation  knew  to  contain  all  the  authority  which  the  agent 
po^essed ;  and  if  the  contract  in  question  was  unauthorized  by 
this  instrument,  could  any  one  maintain  that  the  principal  would 
be  bound  hecaitse  the  corporation  had  performed  its  side  of  the 
contract !  ^  Yet,  in  reality,  it  is  in  analogy  with  this  to  hold  the 
corporation  bound  hecav^e  the  other  contracting  party  has  per- 
formed.^ 


Hardware  Co.,  in  re^  24  Greg.  380  ; 
Tootle  V.  Bank,  6  Wash.  181.  "  The 
mle  may  not  be  strictly  logical,  but  it 
preyeots  a  great  deal  of  injustice." 
Seymour  o.  Chicago  Guaranty,  etc., 
Soo.,  54  Minn.  147,  149. 

*  To  be  sure,  the  principal  could  hot 
diiavow  the  unauthorized  portion  of 
a  contract,  and  hold  the  other  con- 
tracting party  with  respect  to  the 
xeet  And  on  similar  principles, 
when  the  agent  of  a  corporation  has 
purchased  for  it  certain  chattels,  and 
giTCD  back  a  purchase-money  mort- 
gage thereon,  the  enforcement  of  the 
mortgage  cannot  be  enjoined  on  the 
groond  that  the  mortgage  was  ultra 
rires.  Amerman  v.  Wiles,  24  N.  J. 
£q.  18;  see  Parish  o.  Wheeler,  22 
N.  T.  494;  Whitney  v.  Leominster 
SsTini^  Bank,  141  Mass.  ^5.  See 
SS  310-312. 

^  To  illustrate,  let  us  imagine  that 

B.  is  a  landowner,  A.  his  agent,  and 

C.  a  manufacturer  of  fei-tilizers.  If 
C,  knowing  that  A.  has  no  authority 
hom  B.  to  purchase  fertilizers,  sells 
a  large  amount  of  them  to  be  applied 
on  B/s  lands,  and  they  are  so  applied, 
bat  without  B.^s  knowledge,  C.  has 
executed  the  contract  on  his  side, 
and  B.^8  lands  have  had  the  benefit 
Yet  it  is  clear  that  C.  has  no  valid 
c^m  against  B.  Apply  this  to  the 
«a«e  of  a  corporation.  Let  B.  be  the 
shareholders  and  creditors  ;  let  A.  be 


the  board  of  directora,  and  C.  the 
other  contracting  party.  A.  makes 
a  contract  with  C.  beyond  the  powers 
of  the  corporation — beyond  A.'s 
powers  to  represent  the  corporate 
interests.  Li  legal  intendment  C. 
knows  this  contract  to  be  beyond  A.'s 
authority,  but  nevertheless  performs 
his  side  of  it,  and  the  results  of  his 
performance  are  applied  to  the  bene- 
fit of  the  corporate  enterprise,  but 
without  the  knowledge  of  the  share- 
holders or  creditors.  Here  the  inter- 
ests of  shareholders  and  creditors 
have  been  benefited  ;  but  through  no 
voluntary  action  or  acquiescence  on 
their  part,  and  through  acts  which 
C.  knew  they  bad  not  authorized. 
It  is  again  clear  that  C.  by  his  per- 
formance acquires  no  rights  which 
can  affect  the  interests  of  share- 
holders and  creditors.  And  the  same 
reasoning  would  apply  even  if  the 
corporation  by  a  vote  in  corporate 
meeting  ratified  the  contract ;  the 
rights  of  absent  or  dissentient  share- 
holders would  not  thereby  be  affect- 
ed, provided  they  were  guilty  of  no 
laches  in  asserting  their  rights.  Un- 
doubtedly, if  the  shareholders  know 
that  ultra  vires  contracts  are  being 
entered  into  and  performed,  and  that 
the  proceeds  are  being  applied  to  the 
corporate  enterprise,  they  cannot 
with  honesty  stand  quietly  by,  but 
must  do  all  in  tlieir  power  to  prevent 
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§  279.]        THE  LAW   OF   PRIVATE  CORPORATIONS.    [CHAP.  VII. 

§  279.  If  one  examines  with  care  the  cases  which  are  regarded 
Examina-  ^  authority  for  th&  rule  that  sounds  so  just-^if  the 
tion  of  cei-  other  contracting  party  has  performed,  and  by  his 
performance  benefited  the  property  of  the  corpora- 
tion, the  latter  cannot  plead  ultra  vires — ^it  will  appear  that  the 
recovery  of  the  other  party  often  does  not  rest  on  the  fact  that 
he  has  performed,  nor  on  the  fact  that  his  performance  has 
benefited  the  corporate  property :  though  undoubtedly  he  would 
not  have  had  his  cause  of  action  had  he  not  performed ;  and 
that  corporate  interests  were  benefited  may  very  likely  have 
been  a  material  point  in  establishing  his  case.  It  is  submitted, 
that  in  these  cases  the  plaintiff's  recovery  rests  on  the  circum- 
stance that  all  the  persons  who  would  have  been  entitled  to 
object  to  the  contract  allowed  the  plaintiff  to  go  on  and  per- 
form under  the  reasonable  assumption  on  his  part  of  general 
acquiescence  in  the  contract.  To  be  sure,  shareholders  are  not 
generally  supposed  to  be  continually  exercising  an  active  super- 
vision over  the  affairs  of  the  corporation.  But  they  have  a 
right  to  inspect  its  books,  and,  if  they  choose,  may  keep  them- 
selves acquainted  with  what  is  being  done  by  the  corporate 
management.  At  any  rate,  unless  they  keep  a  watch  over  the 
course  of  the  corporate  affairs,  they  will  not  be  entitled  on  the 
plea  of  their  own  ignorance  to  come  forward  at  their  pleasure 
and  cause  the  repudiation  of  corporate  obligations.  Sharehold- 
ers wishing  to  prevent  illegal  or  ultra  vires  acts,  or  to  absolve 
the  corporation  from  responsibility  for  them,  must  be  vigilant 
and  swift.* 


such  application.  Therefore, through 
acquiescence  after  they  know,  or,  if 
they  had  heen  at  all  observant  of 
corporate  affairs,  would  have  known 
of  the  contracts,  they  would  be  es- 
topped from  objecting.  And  so  per- 
haps might  creditors  estop  them- 
selves. 

The  preceding  argument  leads  to 
tliis  unavoidable  conclusion :  the 
mere  facts  that  the  other  contracting 
party  has  executed  his  side  of  the 
ultra  vires  contract,  and  that  the  cor- 
porate property  has  thereby  been 
benefited,  do  not  affect  the  rights  of 
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persons  who  have  done  nothing  from 
which  assent  to  the  contract  can  in 
any  way  be  inferred.  This  reason- 
ing accords,  as  fully  as  the  proposi- 
tion controveii;ed  disaccords,  with  a 
most  universal  principle  of  law :  a 
person  cannot  by  his  own  act  acquire 
aright  against  another;  the  other 
must  in  some  way  have  bound  him- 
self. 

1  Thompson  v,  Lambert,  44  Iowa, 
230.  ^*  A  court  of  equity  may  refuse 
to  interfere  with  a  corporation  at  the 
instance  of  a  stockholder,  in  respect 
to  an  unauthorized  contract  which 


V 


PABT  111.]   ACTS   BBYOND  THE  COEPORATE  POWEBS.       [§  280. 


§  280.  Take,  for  instance,  the  leading  case  of  Bissell  v.  Rail- 
road Companies,^  on  which  this  alleged  rule  is  said  to  rest.  In 
the  first  place,  not  all  the  judges  who  concurred  in  the  result 
based  their  decision  on  that  rule  at  all ;  and  in  the  second  place, 
it  would  have  been  preposterous  not  to  assume  that  all  the  share- 
holders were  acquainted  with  the  fact  that  the  corporations  were 
running  a  railroad  where  their  charters  did  not  authorize  them 
to  ran  one.  Or  take  the  leading  Illinois  case  often  referred  to 
as  establishing  this  rule,  Bradley  v.  Ballard.^  There  a  share- 
holder sought  to  restrain  the  prosecution  of  a  suit  against  the 
corporatioa  brought  to  recover  on  an  ultra  vires  contract,  which 
had  been  performed  by  the  plaintiff  in  the  suit  against  the  cor- 
poration. But  the  shareholder  seeking  the  injunction  was  also 
a  director,  and,  as  the  court  said,  had  been  willing  enough  that 
the  contracts  should  be  made  as  long  as  he  expected  profits  to 
arise  from  them.^  So  in  other  Illinois  cases  more  or  less  based 
on  Bradley  v,  Ballard,  but  in  which  the  corporation  itself  re- 
sisted the  suit  on  the  plea  of  idtra  vires,  it  is  evident  that  the 
decisions  proceed  on  the  assumption,  and  there  was  no  sugges- 
tion to  the  contrary,  that  the  contracts  sued  on,  and  the  trans- 
has  been  fully  execatedi  when  if  the 
same  stockholder  had  applied  in 
season  for  an  order  to  restrain  the 
ezecotion  of  the  contract,  equity 
might  have  felt  hound  to  grant  the 
relief  prayed  for.  Especially  is  this 
80  where  the  complainant  has  stood 
by  and  allowed  the  illegal  transac- 
tion to  be  consummated,  and  has 
allowed  and  induced  others  to  be- 
come interested  in  the  corporation 
on  the  supposition  that  the  existing 
state  of  things  is  legal  and  proper.*^ 
Teny  v.  Eagle  Lock  Co.,  47  Conn. 
Ul,  161. 


In  St.  Louia,  etc.,  R,  R.  Co.  v. 
Terre  Haute,  etc.,  R.  R.  Co.,  145  U. 
S.  393,  the  court  refused  to  entertain 
a  bill  in  equity  to  set  aside  an  ultra 
etref  lease  of  a  railroad  after  it  had 
been  acted  on  for  seventeen  years. 

M275.  See,  also.  Savings  Bank  o. 
EleTatoT  Co.,  90  Mich.  650. 

*55nL418. 
16 


*55  III.  419.  For  instance,  it  has 
been  held  that  the  holder  of  a  note 
for  value  may  enforce  it  against  the 
maker,  a  corporation,  although  it  was 
ultra  vire8  the  corporation  to  pur- 
chase the  property  in  payment  for 
which  the  note  was  given,  and  the 
holder  knew  the  consideration  of  the 
note.  The  defendant  retained  the 
property,  and  did  not  offer  to  give  it 
up.  Wright  V.  Pipe  Line  Co.,  101 
Pa.  St.  204.  Compare  Union  Trust 
Co.  r.  Library  Hall  Co.,  189  Pa.  St. 
263.  See,  also,  Pittsburg  R.  R.  Co.  v, 
Altoona  Co.,  196  Pa.  St.  452.  The 
note  was  given  to  pay  for  stock  pur- 
chased by  defendant  in  contravention 
of  a  statutory  prohibition.  The  court 
said  this  was  a  matter  for  the  at- 
torney-general. See,  also,  Taylor  v. 
North  Star  M'g  Co.,  79  Cal.  286; 
Woodcock  V.  Bank,  113  Mich.  236. 
But  see,  semble  contra^  Westinghouse 
Machine  Co.  v.  Wilkinson,  79  Ala.  312. 
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§  281.]        THE  LAW   OF   PBIVATB  COBPOBATIONS.    [CHAP.  YTL 


ax)tions  in  the  course  of  which  the  contracts  were  performed, 
had  been  generally  acquiesced  in.^ 

Darst  V.  Gale '  is  another  case  frequently  cited  in  support  of 
the  alleged  rule — which  is  indeed  stated  in  so  many  words  in 
the  opinion  of  the  court — "  that  a  private  corporation  cannot 
avail  of  the  defence  of  tiltra  vires  where  the  contract  has  been 
in  good  faith  fully  performed  by  the  other  party,  and  the  cor- 
poration has  had  the  benefit  of  the  contract  and  the  perform- 
ance." But  in  this  case  the  defence  was  not  set  up  by  or  on 
behalf  of  the  corporation,  nor  on  behalf  of  any  person  inter- 
ested in  it.  A  subsequent  grantee  of  premises  belonging  to  the 
corporation  attempted  to  have  a  prior  deed  of  trust  covering 
the  same  property  set  aside,  on  the  ground  that  such  deed  was 
tiZtra  vires  the  corporation  ;  he  having  bought  with  full  notice 
of  the  prior  deed.  The  ultra  vires  nature  of  the  prior  deed  had 
infringed  no  right  of  his ;  and,  consequently,  he  had  no  stand- 
ing in  court  to  interpose  the  plea  of  ultra  vires. 

§  281.  The  decision,  if  not  the  reasoning,  in  this  case  points 
to  an  important  principle  respecting  the  plea  of  ultra  vires. 
According  to  the  rules  under  discussion,  the  plea  cannot  be  in- 
terposed by  the  party  contracting  with  the  corpora- 
tion when  the  corporation  has  performed  : '  and  the 
reason  for  this  lies  not  only  in  the  estoppel  with 
which,  under  the  circumstances,  such  a  person  is 
affected,  but  in  the  following  reason  as  well :  That 
the  transaction  was  tiltra  vires  infringed  none  of  his 


Ultra  vires 
cannot  be 
pleaded  by 
a  person 
whose 
rights  are 
not  in- 
fringed. 


^  Peoria  and  Springfield  R.  R.  Co. 
V.  Thompson,  103  111,  187;  Ward  v. 
Johnson,  95  III.  215.  It  is  thought 
that  the  foregoing  remarks  will  often 
apply  to  cases  relied  on  in  suppoi-t  of 
this  alleged  rule,  in  some  of  which, 
indeed,  the  rule  is  stated  in  so  many 
words.  See  Oil  Creek,  etc.,  R.  R.  Co. 
V.  Penna.  Trans'n  Co.,  83  Pa.  St.  160; 
State  Brd.  of  Agriculture  v.  Citz.^s 
Street  R*y  Co.,  47  Ind.  407.  Compare 
Amot  V.  Erie  R'y  Co.,  67  N.  Y.  315; 
Zabriskie  v.  Cleveland,  etc.,  R.  R.  Co., 
23  How.  381;  Main  v.  Casserly,  67 
Cal.  127;  Blood  v.  La  Serena,  L.  & 
W.  Co.,  134  Cal.  361. 
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2  83  111.  136.  Since  the  decision  in 
National  Home  B^ld^g  Ass^n  v.  Bank, 
181  111.  35,  the  cases  of  Darst  f>.  Gale 
and  Bradley  V.  Ballard  cannot  be  con- 
sidered authority  for  this  preposi- 
tion in  suppoi*t  of  which  they  have 
so  often  been  cited.  See  also  Kadlole 
V.  Loan  Ass^n,  151  111.  531.  Compare 
Grant  c.  Henry  Clay  Coal  Co.,  80  Pa. 
St.  208.  And  for  the  validity  of  un- 
authorized conveyances  of  real  or  per- 
sonal property  to  a  corporation,  Bee 

303. 

»  §  276. 
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rights;  he  cannot,  therefore,  interpose  the  defence.  There 
is  a  plain  principle  which  is  not  only  law,  but  common  sense. 
With  a  few  special  exceptions,  no  one  can  represent  another 
before  the  courts  or  elsewhere,  without  authority,  express  or 
implied,  to  do  so.  To  an  action  brought  against  himself,  a  man 
cannot  ordinarily  plead  that  the  rights  of  another,  whom  he  is 
Dot  authorized  to  represent,  will  be  affected  by  the  prosecution 
of  the  suit.  If  the  court  consider  that  hardship  and  injustice 
will  result  unless  the  interests  of  such  outside  person  are  re- 
garded, the  court — at  least  a  court  of  equity — may  require  him 
to  be  made  a  party  to  the  suit,  in  order  to  afford  him  oppor- 
tunity to  protect  his  interests.  Accordingly,  when  a  contract 
ulira  vires  a  corporation  is  entered  into,  it  is  not  competent  for 
persons  whose  rights  are  not  infringed,  any  more  than  for 
those  who  by  their  actions  have  estopped  themselves  from  com- 
plaining, to  restrain  the  fulfillment  of  the  contract  on  the  ground 
that  the  interests  of  others,  which  they  are  not  authorized  to 
represent,  will  be  injured.  It  may  therefore  be  stated  as  a 
role,  that  a  person  whose  rights  are  in  no  way  infringed  by  the 
fact  that  a  given  act  is  ultra  vires  a  corporation,  can  found  no 
action  or  defence  on  that  fact.^ 

§  282.  There  are  a  number  of  decisions  in  accord  with  this 
rule.  Thus,  a  corporation  incorporated  "  for  the  purpose  of 
manufacturing  fabrics  of  wool  and  worsted  or  of  a  mixture 
thereof  with  other  textile  materials,"  may  maintain  an  action 
against  the  purchaser  of  groceries  sold  by  a  person  who  was 
keeping  a  store  as  the  undisclosed  agent  of  the  corporation.^ 
On  similar  principles  it  is  held  that  when  a  corporation  has,  in 
an  unauthorized  manner,  purchased  a  note,  its  title  thereto 


*  Belcher  Sagar  Ref  Ck>.  v.  Elevator 
Co.,  101  Ho.  192;  Baker  o.  Loan  Co., 
36  Minn.  185.  Compare  Wherry  v. 
Hale,  T?  Mo.  20;  Farmers',  etc., 
Bank  t.  Detroit,  etc.,  R.  R.  Co.,  17 
Wi».372;  St.  Louis  Drug  Co.  v.  Rob- 
inson, 81  Mo.  18;  New  Eng.  R.  R.  Co. 
r.  Central  R'y  Co..  69  Conn.  47; 
Befk  c.  No.  Neb.  F.  &  D.  P.  Ass'n, 
W  Xeb.  226;  Butterworth  v.  Lowe, 
115  Mich.  1;  semble  contra,  Salmon 
River  M'g  Co.  v.  Dunn,  2  Idaho,  30. 

A  release  executed  by  a  contract- 


ing party  to  a  corporation  (a  county) 
of  his  rights  relating  to  the  unful- 
filled portion  of  an  ultra  vires  con- 
tract, the  release  being  executed  at 
the  request  of  defendant,  who  had  a 
pei'sonal  interest  in  getting  the  con- 
tract discharged,  is  a  good  consider- 
ation to  support  a  promise  made  by 
the  defendant  to  the  party  executing 
the  release.  Wile  v.  Wilson,  93  N.  T. 
265. 

s  Slater  Woolen  Co.  v.  Lamb,   143 
Mass.  420. 
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cannot  be  questioned  by  the  promisor.*  Nor  can  irregularities 
in  a  mortgage  made  by  a  corporation  be  taken  advantage  of  by 
a  subsequent  grantee  of  the  mortgaged  premises.^  Likewise, 
the  power  of  a  corporation  to  assign  a  chose  in  action  cannot 
be  questioned  in  an  action  thereon  by  the  assignee ; '  and  although 
the  purchase  of  a  piece  of  land  may  have  been  vltra  vires  a  rail- 
road company,  still  when  the  railroad  company  sells  the  land 
the  title  of  its  vendee  is  good.^  Again,  when  both  plaintiff 
and  defendant  claim  under  a  common  source, — ^from  a  rail- 
road corporation, — the  plaintiff  by  conveyance  at  an  execution 
sale  of  its  property,  the  defendant  under  deeds  of  trust  exe- 
cuted by  it,  neither  can  set  up  that  the  acquisition  of  tho 
property  was  uUra  vires  the  corporation.*  And,  finally,  where 
the  president  with  other  officers  of  a  corporation  bought  stock 
for  the  company,  and  subsequently  converted  it  unlawfully  to 
their  own  use,  they  cannot  plead  when  sued  for  the  conversion 
that  the  original  purchase  made  by  them  on  behalf  of  the  cor- 
poration was  ultra  vires.^ 

§  283.  We  pass  now  to  the  third  view  taken  of  the  doctrine 
The  ^^  ultra  vires^  which  is  held  by  the  Supreme  Court 

Federal  of  the  United  States.  According  to  this  view  a  cor- 
poration  cannot  make  a  contract  beyond  its  pur- 
pose and  powers  as  defined  and  conferred  by  the  legislature 
creating  it.  Such  a  contract  is  a  nullity ;  it  cannot  be  ratified, 
nor  can  it  through  performance  on  either  side,  or  by  the 
application  of  any  principles  of  estoppel,  become  the  foundation 
of  a  right  of  action  upon  the  contract 

A  corporation  thus  is  viewed  as  a  creation  of  the  law;  it 
derives  its  powers  from  the  charter  of  its  creation ;  in  the  eye 
of  the  law  it  has  no  other  or  further  powers,  and  its  attempted 
acts  outside  of  them  are  a  vain  beating  of  the  air.  This  doctrine 
was  primarily  formulated  by  the  Supreme  Court  with  respect 
to  corporations,  like  railroad  companies,  having  public  duties 


1  Ehrman  v.  Union  Cent  Life  Ins. 
Co.,  35  Ohio  St.  324. 

'  Beccher  v.  Marquette,  etc.,  MiU 
Co.,  45  Mich.  103;  Daratv.  Gale,  ante, 
§2S0. 

s  SmaUv.  C.  R.  I.  and  P.  R.  R.  Co., 
55  Iowa,  582. 
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«  Walsh  9.  Barton,  24  Ohio  St  28; 
Ragan  v,  McElroy,  dS  Mo.  349. 

'  Morgan  v.  Donoyan,  58  Ala.  241. 

«  St  Louis  Stoneware  Co.  o.  ^^ 
ridge,  8  Mo.  App.  217. 
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to  perfonn,  as  in  the  leading  case  of  Central  Transportation  Co. 
p.  Pallman's  Palace  Car  Co.^  and  other  cases  preceding  it.^  It 
has  since  been  extended  to  national  banks,  and  the  language  of 
the  ooart  warrants  the  assumption,  that  this  doctrine  applies  to 
all  private  corporations.  Nevertheless  at  least  a  portion  of  the 
reasons  on  which  the  court  has  based  its  doctrine  apply  with 
lessened  force  to  manufacturing  or  trading  corporations  which 
owe  DO  definite  duties  to  the  public.  The  language  of  the  fol- 
lowing citations  from  the  opinion  of  the  court  through  Justice 
Gray  in  Central  Transportation  Co.  v.  Pullman's  Palace  Car 
Co.,  has  frequently  been  repeated  and  affirmed  by  the  Supreme 
Court.  It  is  authoritative,  and  will  also  show  how  this  rule 
was  formulated  with  a  view  to  corporations  affected  with  public 
duties. 

^  The  clear  result  of  these  decisions  may  be  summed  up  thus : 
The  charter  of  a  corporation,  read  in  the  light  of  any  general 
laws  which  are  applicable,  is  the  measure  of  its  powers,  and  the 
enumeration  of  those  powers  implies  the  exclusion  of  all  others 
not  fairly  incidental.    All  contracts  made  by  a  corporation 
beyond  the  scope  of  those  powers  are  unlawful  and  void,  and 
no  action  can  be  maintained  upon  them  in  the  courts,  and  this 
upon  three  distinct  grounds:  the  obligation  of  every  one  con- 
tracting with  a  corporation  to  take  notice  of  the  legal  limits  of 
its  powers ;  the  interest  of  the  stockholders  not  to  be  subjected 
to  risks  which  they  had  never  undertaken ;  and,  above  all,  the 
interest  of  the  public  that  the  corporation  shall  not  transcend 
the  powers  conferred  upon  it  by  law.     A  corporation  cannot, 
without  the  assent  of  the  legislature,  transfer  its  franchise  to 
another  corporation,  and  abnegate  the  performance  of  the  duties 
to  the  public  imposed  upon  it  by  its  charter  as  the  consideration 
for  the  grant  of  the  franchise.     Neither  the  grant  of  a  franchise 
to  transport  passengers,  nor  a  general  authority  to  sell  and  dis- 
pose of  property,  empowers  the  grantee,  while  it  continues  to 
exist  as  a  corporation,  to  sell  or  to  lease  its  entire  property  and 
franchise  to    another    corporation.    These    principles    apply 
equally  to  companies  incorporated  by  special  charter  from  the 


»  139  U.  S.  24. 

^  £  g.,  Oregon  By.  Co.  v.  Oregonian 
By.  Co.,  130  U.  S.  1  ;  Pa.  R.  R.  Co. 


V,  St.  Louis,  etc.,  R.  R.  Co.,  118  U.  S. 
290 ;  Thomas  v.  R.  R.  Co.,  101  U.  S. 
71. 
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legislature,  and  to  those  formed  by  articles  of  association  under 
general  laws.  .  .  . 

*'  The  plaintiff  was  not  an  ordinary  manufacturing  corpora- 
tion, such  as  might,  like  a  partnership  or  an  individual  engaged 
in  manufactures,  sell  or  lease  all  its  property  to  another  corpo- 
ration."" [It  was  a  quasi  public  corporation  with  duties  to  the 
public]  "  the  performance  of  which,  by  the  corporation  itself, 
was  the  remuneration  that  it  was  required  by  law  to  make  to 
the  public  in  return  for  its  franchise.  .  .  . 

"  The  contract  sued  on  being  clearly  beyond  the  powers  of 
the  plaintiff  corporation,  it  is  unnecessary  to  determine  whether 
it  is  also  ultra  vires  of  the  defendant,  because,  in  order  to  bind 
either  party,  it  must  be  within  the  corporate  powers  of  both. 

"  It  was  argued  in  behalf  of  the  plaintiff  that,  even  if  the 
contract  sued  on  was  void,  because  ultra  vires  and  against  pub- 
lic policy,  yet  that  having  been  fully  performed  on  the  part  of 
the  plaintiff,  and  the  benefits  of  it  received  by  the  defendant, 
for  the  period  covered  by  the  declaration,  the  defendant  was 
estopped  to  set  up  the  invalidit}'^  of  the  contract  as  a  defence 
to  this  action  to  recover  the  compensation  agreed  on  for  that 
period. 

'^  But  this  argument,  though  sustained  by  decisions  in  some  of 
the  states,  finds  no  support  in  the  judgments  of  this  court  .  .  . 

"  The  view  which  this  court  has  taken  of  the  question  pre- 
sented by  this  branch  of  the  case,  and  the  only  view  which  ap- 
pears to  us  consistent  with  legal  principles,  is  as  follows : — 

"  A  contract  of  a  corporation  which  is  ult/ra  vires  in  the 
proper  sense,  that  is  to  say,  outside  the  object  of  its  creation  as 
defined  in  the  law  of  its  organization,  and  therefore  beyond  the 
powers  conferred  upon  it  by  the  legislature,  is  not  voidable 
only,  but  wholly  void  and  of  no  legal  effect.  The  objection  to 
the  contract  is  not  merely  that  the  corporation  ought  not  to 
have  made  it,  but  that  it  could  not  make  it.  The  contract  can- 
not be  ratified  by  either  party,  because  it  could  not  have  been 
authorized  by  either.  No  i>erformance  on  either  side  can  give 
the  unlawful  contract  any  validity,  or  be  the  foundation  of  any 
right  of  action  upon  it."  ^ 

As  already  said,  the  Supreme  Court  has  apparently  extended 

^  139  U.  S.  24,  48  9qq.  See  the  I  in  California  Bank  v.  Kennedy,  167 
reiteration  of  macli  of  this  language  I  U.  S.  362. 
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the  application  of  this  stringent  rule  to  private  corporations 
generallj,  irrespective  of  whether  or  not  they  have  public 
duties  to  (lerform.  It  has  been  applied  in  all  its  strictness  to 
the  contracts  of  national  banks.  The  court  has  held,  for  ex- 
ample, that,  as  it  is  ultra  vires  a  national  bank  to  deal  in  the 
stocks  of  other  corporations,  the  shares  so  acquired  by  it  create 
no  liability  on  its  part  to  the  creditors  of  the  corporation  issu- 
ing them.  It  makes  no  difference  that  the  bank  has  received 
diridends ;  for  the  transaction  was  void,  and  not  merely  void- 
able and  capable  of  ratification.  The  principle  of  estoppel  can- 
not apply ;  and  the  bank  may  plead  the  nullity  of  its  tUtra 
vires  act.* 

§  284.  Thus,  in  regard  to  ultra  vires  contracts  which  have 
been  executed  by  the  party  dealing  with  the  corpora- 
tion, the  rule  of  the  United  States  Supreme  Court  is  ^^^^  the 
opposed  to  the  rule  of  the  courts  of  New  York  and  f^^™* 
certain  other  states.^    On  the  other  hand  there  is  no 
conflict  respecting  ultra  vires  contracts  which  neither  party  has 
executed ;  such  will  not  sustain  an  action  in  any  court.     More- 
over American  courts  are  in  accord  on  the  proposition  which 


1  California  Bank  v,  Kennedy,  167 
U.  S.  3(52;  Concord  First  NatU  Bk. 
r.  Hawkins,  174  U.  S.  364;  followed 


The  same  rule  is  held  in  Nat. 
Home  B'ld'g  Ass'n  v.  Bank,  181  111. 
35;  Best  Brewing  Co.  v,  Klassen,  186 


in  Robinson  o.  Southern  Nat'l  B'k.  { 111.  37;  Fritze  o.  Equitable  B.  <&  L. 
180  U.  S.  295,  in  which,  however,  ]  Soc,  186  Dl.  183;  Franklin  Nat.  Bank 
the  court  remarked  that  while  it  |  jo.  Whitehead,  149  Ind.  560;  Chewacla 
wu  "  not  disposed  as  at  present  ad-  Lime  Works  v.  Dismakes,  87  Ala. 
vised,  to  push  the  principle  of  these  344;  see  Penna.,  etc.,  Nav.  Co.  v. 
CLues  so  far  as  to  exempt  such  banks  |  Dandridge,  8  Gill  &  J.  (Md.)  248. 


from  liability  as  other  shareholders, 
where  they  have  accepted  and  hold 
stock  in  other  corporations  as  col- 
lateral security  for  money  advanced 
(a  consideration  which  we  withhold 
fi-om  discussion)  we  think  there  is  a 
presumption  in  such  cases  against 
any  intention  on  the  part  of  the 
lending  bank  to  become  the  owner 
of  the  collateral  shares.^*  See,  also, 
LonisviUe,  X.  A.  &  C.  Ry.  Co.  v. 
Louisville  Tr.  Co.,  174  U.  S.  552;  De 
la  Vergne  Co.  o.  Germ.  Sav.  Inst 
175  U.  S.  40;  Chemical  Nat.  Bank  v. 
Havemale,  120  Cal.  601. 


But  when  the  act  is  one  forbidden 
by  a  state  statute,  and  the  highest 
court  of  the  state  has  held  that  such 
act  is  not  void  but  merely  voidable, 
at  the  suit  of  the  state,  the  Federal 
Supreme  Court  will  follow  that  de- 
cision. Sioux  City  R.  R,  Co.  v.  N. 
A.  Ti.  Co.,  173  U.  S.  99.  It  has  been 
held  in  a  state  court  that  a  national 
bank  may  take  stock  in  another  cor- 
poration in  payment  of  a  debt. 
Tourtelet,  Rec'r,  «,  Whithed,  9  N. 
Dak.  467. 
a  Ante,  §  277. 
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was  put  as  a  qaalification  to  the  general  rules  as  stated  in.  §§  265 
and  266.  The  principle  that  neither  the  officers  of  a  corpora- 
tion, nor  the  body  corporate  itself,  can  bind  dissenting  share- 
holders or  creditors  by  ultra  vires  contracts,  is  mainly  based  on 
the  fundamental  principle  of  corporation  law,  that  all  persons 
dealing  with  the  corporation  or  its  agents  are  affected  with 
notice  of  the  corporate  powers  as  indicated  by  the  corporate 
constitution.  It  is  accordingly  evident  that,  the  main  reason 
for  the  rule  failing,  this  principle  does  not  apply  to  contracts 
apparently  within  the  corporate  powers,  but  in  reality  tUtra 
vires  on  account  of  extraneous  facts.  A  person  dealing  with 
a  corporation  may  assume  that  acts  done  on  its  behalf  are 
proper ;  and  circumstances  especially  within  the  knowledge  of 
the  corporate  representative  will  not  ordinarily  affect  the  rights 
of  such  a  person  acting  in  good  faith.^  .  Accordingly,  if  an  act 
done  by  a  corporate  agent,  or  by  the  body  corporate,  be  appar- 
ently within  the  scope  of  the  corporate  powers,  the  rights  of  the 
party  dealing  with  the  corporation  or  its  agent  will  not  be  af- 
ected  by  the  circumstance  that  the  act  in  question  was  rendered 
"idtra  vires  either  by  extraneous  facts,  or  by  the  secret  purpose 
of  the  corporation  or  its  agent  respecting  the  act ;  provided  the 
party  acted  in  good  faith  and  as  a  careful  man.* 

"  When  a  corporation  is  acting  within  the  general  scope  of 
the  powers  conferred  upon  it  by  the  legislature,  the  corporation 
as  well  as  persons  contracting  with  it  may  be  estopped  to  deny 
that  it  has  complied  with  the  legal  formalities  which  are  pre- 
requisites to  its  existence  or  to  its  action,  because  such  requisites 
might  in  fact  have  been  complied  with.  But  when  the  contract 
is  beyond  the  powers  conferred  upon  it  by  existing  laws,  neither 
the  corporation  nor  the  other  party  to  the  contract  can  be  es- 
topped, by  assenting  to  it,  or  by  acting  upon  it,  to  show  that  it 
was  prohibited  by  those  laws."  ^ 

"  The  distinction  between  the  doing  by  a  corporation  of  an 
act  beyond  the  scope  of  the  powers  granted  to  it  by  law,  on  the 
one  side,  and  an  irregularity  in  the  exercise  of  the  granted 


1  §  208. 

3 See  Express  Co.  v.  K.  R.  Ck>.,  09 
U.  S.  101, 199;  Charleston,  etc.,  Turn- 
pike Co.  0.  Willey,  16  Ind.  34;  Waid- 
ner,  etc.,  Co.  v.  Jack,  82  Iowa,  435; 

248 


LuttreU  v.  Martin,  112  K.  C.  502; 
Kennedy  v.  Sayings  Bk.,  101  Cal.  405. 
«  Opinion  of  court  per  Justice  Gray 
in  Central  Trans.  Co.  v.  Pnllman^a 
Pal.  Car  Co.,  130  U.  S.  24,  eO. 
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powers,  on  the  other,  is  well  established  and  has  been  constantly 
recognized  by  this  court."  ^ 

§  285.  This  principle  is  particularly  applicable  to  negotiable 
iostmments  issaed  by  a  corporation.     A  negotiable  j^eeotdabie 
corporate  security,  which  upon  its  face  appears  to  instm- 
have  been  duly  issued  in  conformity  with  the  cor- 
porate constitution,  is  valid  in  the  hands  of  a  bona  fide  holder 
for  value  without  notice,  although  the  security  was  in  fact  is- 
saed for  a  purpose  and  at  a  place  not  authorized  by  the  cor- 
porate constitution.'    If  the  agent  had  power  to  issue  a  cor- 
porate security  for  any  purpose,  anyone  receiving  it  in  the 
ordinary  course  of  business  is  justified  in  assuming  that  it  was 
properly  issued.^    Under  this  principle,  moreover,  accommoda- 
tion indorsements  and  certifications  of  banks,  which  may  be 
beyond  the  bank's  powers,  will  bind  the  bank  in  favor  of  any 
hona  fide  holder  for  value  without  notice  of  the  character  of 
the  indorsement  or  certification.^ 

fS  2S6.  The  application  of  this  principle,  however,  is  not  re* 
stricted  to  negotiable  instruments.     If  a  corporation 
borrows  money  or  purchases  property,  having  the  piij^tkm^of 
power  to  do  so,  the  rio^hts  of  the  lender  or  vendor  ***J.  ^^^^ 

^  '  o  cation. 

Will  not  be  affected  by  the  circumstance,  unknown 

to  him,  that  the  money  is  borrowed  or  the  property  purchased 

for  an  unauthorized  purpose.^     Accordingly,  if  a  person  sells  to 


'  Opinion  of  the  court  per  Justice 
Gray  in  Louisville,  etc.,  R.  K.  Co.  o. 
Louisville  T.  Co.,  174  U.  S.  552,  .570. 
See,  also,  e,  g.,  Nat  Home  B'ld*^ 
Ais'n  V,  Home  SWgs  B'k,  187  111. 
85,44. 

^Stoney  v.  Ameri.  L.  Ins.  Co.,  11 
Paige,  635;  Galveston  R.  R  v.  Cow- 
drey,  11  W:in.  459  ;  Alexander  v, 
Rollins,  84  Ho.  657;  Leh.  Val.  Coal 
Co.  V.  Agricul.  Works,  63  Wis.  45. 
^t  also,  Saiford  v.  WyckofE,  4  Hill, 
^;  Main  v.  Casserly,  67  Cal.  127; 
ct  Steiner  v,  Steiner  Land  A  Lum- 
ber Co.,  120  Ala.  128;  §§  203,  204. 

'Genesee  Saving^  Bk.  v.  Michigan 
fiaye  Co.,  52  Mich.  438.  Railroad 
conpanies  have  a  general  power  to 
make  oontracU  and  borrow  money, 


and  persons  dealing  in  securities  is- 
sued by  them  may,  in  the  absence  of 
notice  to  the  contrary,  assume  that 
restrictions  upon  this  power  have 
not  been  violated.  Ellsworth  v. 
St.  Louis,  etc.,  R.  R.  Co.,  08  N.  Y. 
553.    See  §§  206,  328. 

*  National  Bank  v.  Toung,  41  N.  J. 
Eq.  531;  Jacobs  Pharmacy  Co.  «. 
Trust  Co.,  07  Ga.  573.  See  §§  242- 
244. 

^See  Thompson  v.  Lambert,  44 
Iowa,  230;  Oxford  Iron  Co.  v.  Sprad- 
ley,  51  Ala.  171;  Brewer  Brewing 
Co.  9.  Boddie,  181  111.  622;  and  §§ 
204-207. 

**  If  the  contract  is  ultra  vires  with 
the  knowledge  of  the  party  making 
it,  he  cannot  afterwards  enforce  it; 
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a  corporation  such  property,  real  or  personal,  as  it  is  anthor- 
ized  to  purchase,  he  is  under  no  obligation  to  inform  himself 
whether,  under  the  circumstances,  the  particular  purchase  \Yas 
proper  for  the  corporation  to  make.^  Indeed,  it  is  held  that 
even  if  the  vendor  of  goods  or  the  lender  of  money  to  a  corpo- 
ration knows  that  the  goods  are  bought  or  the  money  bor- 
rowed to  be  used  for  some  unauthorized  or  even  illegal  pur- 
pose, he  may  still  recover  the  price  or  the  loan ;  provided  it 
was  no  part  of  his  contract  that  the  goods  or  money  were  to 
be  used  for  that  purpose,  and  provided,  also,  that  he  has  done 
nothing  to  further  the  unlawful  design.^  The  principle  re- 
ferred to  also  covers  cases  where  a  corporation,  authorized  to 
borrow  money  to  a  certain  amount,  borrows  in  excess.  If  a 
person  lends  money  to  it  in  ignorance  that  the  limit  has  been 
already  reached,  he  will  be  entitled  to  recover.^  And,  finally, 
under  this  principle  arises  the  obvious  distinction  between  the 
exercise  by  a  corporation  of  a  power  not  possessed  by  it  and 
in  no  way  incidental  to  the  objects  of  its  incorporation,  as  set 
forth  in  its  constitution,  of  which  every  one  must  take  notice^ 
and  the  abuse  of  a  general  power  possessed  by  the  corporation, 
or  the  failure  to  comply  with  prescribed  formalities  in  exercis- 
ing its  powers,  when  such  abuse  or  failure  is  not  known  to  the 
other  contracting  party/ 


but  if  he  has  no  such  knowledge,  it 
would  be  binding  in  his  fayor.*' 
Eastern  Counties  Railway  Co.  v. 
Hawkes,  5  H.  L.  C.  331, 338,  per  Lord 
Campbell. 

1  Eastern  Counties  Railway  Co.  v. 
Hawkes,  5  H.  L.  C.  3:n.  See  Cowell 
r.  Springs  Co.,  100  U.  S.  55;  Natoma 
Water  and  Mfg.  Co.  v,  Clarkin,  14 
Cal.  544,  552;  Moss  v,  Rossie  Lead 
Mfg.  Co.,  5  Hill,  137. 

2 Tracy  v.  Talmadge,  14  N.  Y.  162; 
and  see  cases  in  the  last  note,  and 
§  203.  This  last  proposition  may  be 
questionable.  Very  likely  it  would 
and  should  hold  when  goods  are  sold 
directly  to  a  principal,  the  vendor 
knowing  that  they  will  be  put  to 
some  illegal  use.  But  suppose  the 
vendor   knows    that  an  agent,  to 
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whom  he  is  selling  the  goods,  is  go- 
ing to  use  them  in  some  way  not  au- 
thorized by  the  principal,  or  is  go- 
ing to  embezzle  them:  should  the 
vendor  then  be  allowed  to  recover 
against  the  principal,  e.  g.,  a  corpora- 
tion ? 

B  Humphrey  v.  Patrons'  Mercantile 
Ass'n,  50  Iowa,  607;  Auerbach  v. 
Le  Sueur  MiU  Co.,  28  Minn.  291;  Os- 
sipee  Mfg.  Co.  v.  Canney,  54  N.  H. 
205;  Connecticut  River  Savings  Bk. 
V.  Fiske,  60  N.  H.  363;  (a  suit  agaiost 
a  shareholder.)  Beach  A  Weld  v. 
Wakefield,  107  Iowa,  567.  See  f f  127 
and  205.  But  the  lender  is  affected 
with  notice  when  his  loan  by  itself 
exceeds  the  charter  limitation.  First 
Nat.  Bk.  V.  Kiefer  Co.,  95  Ky.  97. 

«  See  Davis  v.  Old  Colony  Railroad, 
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§  287.  The  discussion  has  so  far  ignored  the  question  of  the 
illegality  of  xHtra  vires  contracts,  proceeding  rather 
on  the  assumption  that  a  contract  is  not  illegal  in  '^jjjfij^^ 
any  proper  sense  of  that  term  merely  because  made  ultra  vires 
by  or  on  behalf  of  a  corporation  not  authorized  to 
make  it.*  An  invalid  contract  is  one  which  does  not  bring  the 
parties  to  it  within  the  operation  of  the  contemplated  rules  of 
law,  and  so  fails  to  occasion  the  desired  legal  relations.  An 
illegal  contract  is  an  invalid  contract  which  is  such  because 
some  rule  of  law  forbids  it  to  be  made.  Invalid  contracts,  which 
are  not  illegal,  can  usually  be  validated ;  but  illegal  contracts 
cannot  ordinarily  be  validated.  If  A.  orders  a  set  of  tools  of 
B.  at  a  price  exceeding  fifty  dollars,  and  no  money  is  paid  down 
and  no  note  or  memorandum  in  writing  made,  the  contract  will 
be  invalid  under  the  Statute  of  Frauds ;  but  will  be  capable  of 
subsequent  validation  on  complying  with  the  terms  of  that  stat- 
ute. On  the  other  hand,  if  the  tools  happen  to  be  counterfeiters' 
dies,  the  contract  is  illegal  and  incapable  of  subsequent  vali- 
dation, because  of  the  law  against  possessing  or  manufacturing 
such  instruments.  Again,  if  a  contract  is  made  on  behalf  of  A. 
by  B.,  who  has  no  authority  to  represent  him,  the  contract  will 
not  bring  A.  within  the  operation  of  rules  of  law  which  will 
manifest  themselves  in  liabilities  on  his  part ;  that  is  to  say,  the 
contract  will  not  bind  him,  and  in  that  respect  will  be  invalid ; 
but  no  one  would  call  such  a  contract  illegal. 

§  288.  We  have  seen  that  corporate  funds  are  set  apart  for 
certain  purposes  from  which  no  one  has  authority  to  divert  them 


1.^1  MajBS.  258,  260;  Central  Trans- 
portation  Co.  c.  Pullman^s  Palace 
Car  Co.,  139  U.  S.  24,  60;  Zabriskie 
r.  ClevelaDd,  etc.,  R.  R.  Co.,  23  How. 
381,  398;  Haynes  v,  Covington,  21 
MiM.  408;  City  Fire  Ins.  Co.  v.  Car- 
n]gi,41  6a.  6G0,  673;  Screven  Hose 
Co.  c.  Philpot,  53  Ga.  625.  A  corpo- 
ntlon  authorized  to  loan  for  one 
year  on  bond  and  mortgage  may  fore- 
close a  mortgage  given  to  secure  a 
note  for  a  debt  running  two  years. 
Germantown  Farmers'  Mut  Ins.  Co. 
r.I)hein,43Wis.420. 


1  **  The  words  ultra  vires  and  ille- 
gality represent  totally  different  and 
distinct  ideas.''  Comstock,  C.  J.,  in 
Bissell  V.  Mich.  S.  and  N.  I.  Railroad 
Cos.,  22  N.  Y.  258,  269.  "  There  is 
a  manifest  distinction  between  cases 
arising  under  contracts  which  are 
contrary  to  public  policy  or  mala  in 
8e  or  mala  prohibitat&nd  those  which 
are  claimed  to  be  ultra  virea  alone." 
Woodruff  V,  Erie  Railway  Co.,  93 
N.  T.  609,  618.  Opin.  of  Ct.  per  Ru- 
ger,  C.  J.    See  §  264,  note. 
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SO  as  to  impair  the  legally  protected  interests  of  any  person.* 
Accordingly,  if  the  persons  having  the  management  of  these 
funds  make  a  contract  respecting  them,  whereby  they  would 
be  diverted  from  the  objects  for  which  they  are  set  apart,  such 
contract  would  be  invalid  in  this  respect,  that  it  would  not  bind 
the  rights  of  dissenting  shareholders  or  creditors.  These  re- 
strictions, however,  on  the  powers  of  the  managers  of  these 
funds,  on  the  powers,  that  is  to  say,  of  the  corporate  agents 
and  of  the  body  corporate  itself,  exist  mainly  for  the  security 
of  the  subscribers  of  the  funds  and  of  those  who  may  deal  with 
the  corporation  on  the  credit  of  them.  If,  then,  the  persons 
for  whose  security  these  restrictions  exist  authorize  or  acquiesce 
in  a  diversion  of  the  funds  from  the  objects  to  which  they  are 
restricted,  no  one  remains  who  can  object  to  transactions  in 
disregard  of  these  restrictions.  Such  transactions  are  not  il- 
legal, for  illegal  means  unlawful  or  forbidden  by  law ;  these 
transactions  were  merely  unauthorized  in  that  certain  persons 
could  have  restrained  the  corporation  from  engaging  in  them.* 

§  289.  This  reasoning  accords  with  the  general  rules  relating 
Public  to  ultra  vires  transactions  as  deduced  through  the 

P^^^^y-  analytical  method,^  and  also  with  the  New  York 
rule.*  Whether  it  accords  with  the  Federal  rule  is  more  ques- 
tionable. Also  the  point  may  be  raised,  that  to  restrain  co^ 
porations  within  the  scope  of  the  purposes  of  incorporation  is 
clearly  defined  public  policy ;  that  any  contract  contrary  to 
public  policy  is  illegal ;  therefore,  contracts  vUra  vires  a  cor- 
poration are  illegal.    This  requires  consideration. 

An  argument  based  on  public  policy  is  at  best  vague  and 
unsatisfactory.  If  the  courts  are  to  give  weight  to  such  argu- 
ments, in  many  cases  they  will  have  to  determine  for  them- 
selves what  public  policy  is  in  regard  to  the  question  before 
them ;  and,  to  some  extent,  they  will  have  to  base  their  decision 
on  their  notion  of  what  public  policy  should  be.'*  Consequently, 
in  their  deliberations  they  will  have  to  weigh  the  same  con- 
siderations that  a  legislative  body  weighs  in  considering  the 


1  §§  32,  33. 

s  See  Kent  v.  Quicksilver  M'g  Co., 
78  N.  Y.  159,  §269;  and  Vermont 
ft  C.  R.  R.  Co.  0.  Vermont  Central 
R.  R,  Co.,  34  Vt.  2,  47. 
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»  Ante,  §§  264a— 274. 
*  Ante,  §§  275  Bqq, 
'  For  ex  hypothese,  as  it  were,  pub- 
lic policy  i«  what  it  should  be. 


PART   m.]    ACTS   BEVOND  THE  COBPORATE  POWERS.     [§  290. 


adnsability  of  a  law,  and  their  decision  will  likely  amount  to 
the  creation  of  a  new  legal  proposition.  To  determine  what 
public  policy  is,  is  the  province  of  the  legislature  ;^  and  if  acts, 
ifhich  would  have  been  unobjectionable  if  done  by  individuals 
on  their  own  behalf,  are  done  by  or  on  behalf  of  a  corporation, 
are  courts  to  declare  such  acts  illegal  merely  because  unau- 
thorized by  the  constitution  of  the  corporation,  when  the  state 
in  its  discretion  may  at  any  time  interfere  and  restrain  their 
ooinmission  or  forfeit  the  franchises  of  the  corporation  ?  Shall 
the  court  of  its  own  motion,  or  at  the  suggestion  of  an  individ- 
ual, declare  illegal  and  void  as  against  public  policy  the  very 
act  which  the  exponent  of  public  policy  at  any  time  may  have 
annulled,  and  yet  refrains  from  interfering  with  ?  ^  By  refrain- 
ing from  bringing  an  action  to  restrain  the  commission  of  such 
acts,  or  to  forfeit  the  franchises  of  the  corporation  as  a  penalty 
for  their  commission,  the  state  seems  impliedly  to  admit  that 
they  are  not  illegal  as  against  public  policy. 

§  290.  In  a  case  referred  to  before,  Bissell  v.  Railroad  Com- 
panies, Chief  Judge  Comstock  said  :  ^  "  But  is  it  true  that  all 
contracts  of  corporations,  for  purposes  not  embraced  in  their 
charters,  are  illegal  in  the  appropriate  sense  of  that  term  ? 
This  proposition  I  must  deny.  Undoubtedly  such  engagements 
may  have  the  vices  which  sometimes  infect  the  contracts  of 
individuals.  They  may  involve  a  malum  in  se  or  a  malum 
prokilntumj  and  may  be  void  for  any  cause  which  would  avoid 
the  contract  of  a  natural  person.  But  where  no  such  vices 
exist,  the  only  defect  is  one  of  power,  *  the  contract  cannot  be 
void  because  it  is  illegal  or  immoral. 

"  So  a  church  corporation  may  deal  in  exchange.  This,  al- 
though ultra  vires,  is  not  illegal,  because  dealing  in  exchange 
is,  in  itself,  a  lawful  business,  and  there  is  no  state  policy  in 


^ "  This  court  can  know  nothing 
of  pablic  policy,  except  from  the 
GOQstitQtion  and  the  laws,  and  the 
ooone  of  administration  and  deci- 
sioD.  It  has  no  legislative  power. 
It  cannot  amend  or  modify  any  legis- 
latiTe  act.  It  cannot  examine  ques- 
tions as  expedient  or  inexpedient, 
M  politic  or  impolitic.  Considera- 
tioDB  of  that  sort  must,  in  general, 


be  addressed  to  the  legislature.^' 
Chase,  C.  J.,  in  License  Tax  Cases, 
5  Wall.  462,  469. 

2  See  §  457. 

«  22  N.  Y.   269-270. 

*  Quoere,  whether  the  use  of  this 
word  here  is  consistent  with  the  re- 
marks of  the  same  learned  judge 
on  the  distinction  between  **  power  " 
and  **  right"    22  N.  Y.  264. 
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restraint  of  that  business.'^  It  must  be  admitted  that  the  last 
statement  of  the  learned  judge  oontsiins  a,  petitio  principii  ;  for 
the  question  is  not  whether  the  business  of  exchange  is  lawful, 
but  whether  it  is  lawful  for  a  church  corporation  to  carry  it 
on.  Again,  the  learned  judge  says  :  "  The  illegality  of  an  act 
is  determined  in  its  quality,  and  does  not  depend  on  the  person 
or  being  which  performs  it."  This  seems  rather  a  hasty  gen- 
eralization, for  assuredly  it  would  not  be  legal  for  an  unauthor- 
ized person  to  execute  the  sentence  of  the  law  on  a  condemned 
felon,  even  at  the  time,  place,  and  in  the  manner -ordered  for 
the  hanging.  Moreover,  in  the  same  case.  Judge  Selden  makes 
a  remark  not  in  accordance  with  the  expressions  of  the  chief 
judge :  "  Although  the  authorized  contract  may  be  neither 
malum  in  ae  nor  tnalum  prohibitum^  but,  on  the  contrary,  may 
be  for  some  benevolent  or  worthy  object,  as  to  build  an 
almshouse  or  a  college  ....  yet,  if  it  is  a  violation  of  public 
policy  for  corporations  to  exercise  powers  which  have  never 
been  granted  to  them,  such  contracts,  notwithstanding  their 
praiseworthy  nature,  are  illegal  and  void."* 
§  291.  A  leading  English  case,  in  regard  to  the  illegality  of 
ultra  vires  acts,  is  East  Anglian  Railway  Company  v. 
English  Eastern  Counties  Railway  Company;'  a  case  which 
is  still  law  in  England,  though  parts  of  the  opinion 
of  the  court  have  been  unfavorablv  commented  on.  The  fol- 
lowing  passages  are  from  the  opinion  of  Jervis,  C.  J. :  "  It  is 
clear  that  the  defendants  have  a  limited  authority  only,  and 
are  a  corporation  only  for  the  purpose  of  making  and  main- 
taining the  railway  sanctioned  by  the  act ;  and  that  their  funds 
can  only  be  applied  for  the  purposes  directed  by  the  statute. 
....  Every  proprietor,  when  he  takes  shares,  has  a  right  to 
expect  that  the  conditions  upon  which  the  act  was  obtained  will 
be  performed,  and  it  is  no  sufficient  answer  to  a  shareholder  ex- 
pecting his  dividend,  that  the  money  has  been  expended  upon 
an  undertaking  which,  at  some  remote  period,  may  prove 


1  N.  T.  2S5.    Just  as  Judge  Corn- 


stock  had  done,  Judge  Selden  de- 
cided in  favor  of  the  plaintiff,  but 
on  a  different  ground.  He  held  that 
as  the- contract  for  transportation 
was  ultra  vires^  no  action  would  lie  | 
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on  it;   but  that  tl^ plaintiff  conld 
recover  on  the  ground  of  tort.     See 
§§335ee  seq,,  as  to  liability  for  the 
torts  of  corporations. 
I     a  11  C.  B.  T75. 


PARlTm.]    ACTS   BEYOND  THE  GOBPOBATE   P0WEB8.      [§  291. 

highly  beneficial  to  the  line.  The  public  also  has  an  interest  in 
ike  proper  administration  of  tlie  powers  conferred  hy  the  act 
....  If  the  contract  is  illegal,  as  being  contrary  to  the  act  of 
parliament,  it  is  unnecessary  to  consider  the  effect  of  dissentient 
shareholders,  for  if  the  company  is  a  corporation  only  for  a 
limited  purpose,  and  a  contract  like  that  under  discussion  is  not 
mthin  their  authority,  the  assent  of  all  the  shareholders  to  such 
a  contract,  though  it  may  make  them  all  personally  liable  to 
perform  such  contract,  would  not  bind  them  in  their  corporate 
capacity,  or  render  liable  their  corporate  funds." 

It  is  submitted,  however,  that  the  law  is  not  as  clearly  stated  in 
this  case  as  in  some  of  the  following  citations,  and  that  passages 
in  the  opinion  of  the  court  may  be  open  to  the  following  criti- 
cism in  a  remark  of  Justice  Blackburn  in  Taylor  v.  Chichester 
and  Midhurst  Railway  Company :  *  "  I  think  it  very  unfortunate 
that  the  same  phrase  of  '  tdtra  vi/res^  has  been  used  to  express 
both  an  excess  of  authority  as  against  the  shareholders,  and 
the  doing  of  an  act  illegal  as  being  maZwrn  prohibitum^  for  the 
two  things  are  substantially  different,  and  I  think  the  use  of 
the  same  phrase  for  both  has  produced  confusion."  ^ 

From  the  following  citations  it  would  seem  to  be  the  better 
opinion  in  England  that  an  act  which  is  ultra  vires  in  the  sense 
of  unaathorized,  is  not  necessarily  illegal ;  but  that  to  render  it 
so  it  must  be  ultra  vires^  meaning  by  the  term  that  which  is 
forbidden  expressly  or  by  implication.^ 

"  Where  a  corporation  is  created  by  an  act  of  parliament  for 
particular  purposes,  with  special  powers  ....  their  deed, 
though  under  their  corporate  seal,  does  not  bind  them  if  it  ap- 
pear by  the  express  provisions  of  the  statute  creating  the  corpo- 
ration, or  by  necessary  or  reasonable  inference  from  its  enact- 
ments, that  the  deed  was  ultra  vires^  that  is,  that  the  legislature 
meant  that  such  a  deed  should  not  be  made."  *  As  used  by 
Baron  Parke,  the  phrase  ultra  vires  mesms  forbidden  at  least  by 
implication,  as  is  shown  by  the  last  line  in  the  citation  just  made, 


1 L  B.  2  Ex.  356,  879. 

'See  remark  of  Yice-Chaiicellor 
Kindersley,  in  Shrewsbury  v.  North 
Staffordshire  R'y  Ck>.,  35  L.  J.  Ch. 
15«,172. 

'  This  last  meaning  is  not  the  one 


in  which  ultra  vires  is  used  by  the 
present  writer,  §  264,  note. 

^  Baron  Parke  in  South  Yorkshire 
By.  Co.  V.  Great  Northern  Ry.  Co.,  9 
Ex.  55,  84. 
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as  well  as  by  the  following  citation  from  the  opinion  of  the  same 
learned  judge  when  Lord  Wensleydale,  in  Scottish  North  East- 
ern Kail  way  Co.  t?.  Stewart:^  "There  can  be  no  doubt  that  a 
corporation  is  fully  capable  of  binding  itself  by  any  contract 
under  its  common  seal  in  England,  without  it  in  Scotland,  ex- 
cept when  the  statute  by  which  it  is  created  or  regulated  ex- 
pressly or  by  necessary  implication  prohibits  such  contract 
between  the  parties.  Prima  fade  all  its  contracts  are  valid,  and 
it  lies  on  those  who  impeach  any  contract  to  make  out  that  it  is 
avoided.  This  is  the  doctrine  of  ultra  vires^  and  is  no  doubt 
sound  law,  though  the  application  of  it  to  the  points  of  each 
particular  case  has  not  always  been  satisfactory  to  my  mind." 

Within  its  scope  the  following  is  also  a  satisfactory  statement 
of  the  law  :  "  If  a  contract  made  by  a  company  incorporated 
by  act  of  parliament  for  defined  and  limited  objects,  discloses 
on  the  face  of  it  a  covenant  which,  if  enforced,  would  cause  the 
funds  to  be  appropriated  to  purposes  other  than  those  to  which 
the  act  says  they  shall  ^  only '  be  applied,  such  an  agreement 
cannot  be  made  the  foundation  of  an  action.  In  the  case  of 
railway  companies  it  is  necessary  not  only  for  the  shareholders, 
but  for  the  public,  that  this  should  be  so."  ^ 

§  292.  In  our  American  jurisprudence  lines  of  distinction 
ciasaesoi  "^^^'  ^  drawn  between  acts  of  corporations  which 
tdtra  vireg    are  merely  ^dtra  vires,  and  acts  which,  besides  be- 

acts  which  »/  '  r 

are  also  iug  ultra  vires,  are  for  some  reason  unlawful.  The 
ii  ©ga  •  latter  may  be  divided  into  three  classes :  First,  acts 
immoral  in  themselves^  sis  contra  ho7ios  mores;  secondly,  acts 
which  corporations  are  forbidden  to  do  by  some  statutory  pro- 
vision ;  and,  thirdly,  acts  which  on  grounds  of  public  policy 
corporations  intrusted  with  the  performance  of  a  public  trust 
or  duty  are  held  prohibited  from  doing. 


1  3  Macqueen,  382,  416. 

3  Montague  Smith,  J.,  in  Taylor  v. 
Cliichester,  etc.,  Ry.  Co.,  L.  R.  2  Ex. 
3o6,  370.  This  case  wiU  repay  care- 
ful reading,  not  omitting  the  dissent- 
ing opinion  of  Judge  Blackburn.  It 
was  reversed  in  the  House  of  Lords, 
L.  R.  4  H.  L.  628.    See  also  espe- 
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cially  the  later  authoritatiye  exposi- 
tion of  the  doctrine  of  ultra  vires  in 
Ashbury  Railway  Carriage,  etc.,  Co. 
V.  Riche,  L.  R.  7  H.  L.  663;  §296; 
and  compare  Yorkshire  Railway 
Wagon  Go.  v,  Maclure,  21  Ch.  Div. 
309. 
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§  293.  Acts  of  the  first  class,  by  coinmon  law  principles,  are 
branded  as  mala  in  se  ;  or  are  prohibited  by  statute,  First  ciaas. 
and  thereby  become  malaprohU>ita.  To  them  applies  ^^^^^^^^ 
the  maxim.  Ex  turpe causa  noih  oritur  actio.  Accord-  "ww^- 
ingly,  a  contract  containing  an  immoral  object,  or  a  contract 
of  which  the  consideration  is  immoral,  is  illegal,  and  may  be 
avoided  by  either  party.  Such  a  contract  a  court  will  never 
lend  itself  to  enforce.  Thus,  an  agreement  to  pay  a  certain 
sam  for  obtaining  the  passage  of  a  law  in  a  state  legislature  is 
Toid ;  ^  as  is  an  agreement  for  contingent  compensation  for  pro- 
caring  a  contract  to  furnish  supplies  to  the  government.*  So  a 
bill  of  exchange  drawn  in  one  state  upon  a  party  in  another, 
the  known  and  common  purpose  of  both  parties  being  to  carry 
on  a  business  of  private  banking,  declared  unlawful  by  a  statute 
of  the  first  state,  is  void  in  the  hands  of  a  party  to  the  bill  with 
notice  of  its  true  character.'* 

It  is  essential,  however,  that  the  illegality  should  inhere  in 
the  very  act  or  contract  sought  to  be  declared  illegal.^  Accord- 
ingly, it  is  no  defence  to  a  suit  for  a  debt,  that  it  arose  from  the 
receipt  of  the  bills  of  a  bank  illegally  chartered  for  fraudulent 
parposes,  and  that  the  bills  were  void  in  law,  and  finally  proved 
worthless  in  fact.*  Moreover,  it  is  held  that  the  mere  knowl- 
edge of  the  one  party  that  the  other  is  going  to  use  the  proceeds 
of  the  contract  for  some  illegal  purpose,  will  not  render  the 
contract  void,  as  against  the  party  who  does  not  himself  par- 
ticipate in  the  illegal  undertaking.®  Thus,  knowledge  on  the 
part  of  a  bank  lending  money  that  it  is  to  be  used  to  carry  out 
a  contract  to  supply  arms  to  the  Confederate  government,  will 
not  prevent  the  bank  from  recovering  the  loan.' 


^ManhaU  v,  Baltimore  and  Ohio 
K.  R.  Co.,  16  How.  314. 

«Tool  Co.  r.  Norris,  2  WaU.  45. 

'Davidson  v.  Lanier,  4  WaU.  448. 
Compare  People  c.  Utica  Ins.  Co.,  15 
Johns.  (N.Y.)  358. 

*Se6Nat  Pemberton  Bk.  r.  Porter, 
125  Mass.  333;  Atlas  Nat.  Bk.  v. 
Savery,  127  Mass.  75;  Attleborough 
N»t  Bk.  e.  Rogers,  125  Mass.  339. 

'  Orchard  v,  Hughes,  1  Wall.  T6. 
17 


The  bills  themselves  were  actually 
current  at  the  time  when  the  defend- 
ant received  them,  and  did  not  prove 
worthless  in  his  hands;  nor  had  he 
been  forced  to  take  them  back  from 
persons  to  whom  he  had  paid  them. 

•  Tracy  r.  Talmage,  14  N.Y.  162; 
§286. 

"^  Jones  V.  Planters'  Bank,  9  Heisk. 
(Tenn.)  455;  Bank  of  Tennessee  r. 
Cummings,  ib.  465. 
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§  294.  Secondly,  as  to  the  effect  of  a  statutory  prohibition, 

Second         forbidding  the  doing  of  certain  acts  by  corpora- 
class.    Acts  M'nnia 
forbidden       ^^^"^• 

by  statate.  §  295.  To  general  prohibitions  against  the  doing 
General  by  corporations  of  acts  beyond  the  scope  of  the  cor- 
Sons.  '  porate  powere  courts  appear  to  give  little  effect. 
And  this  perhaps  on  account  of  the  hardship  that  might 
arise  from  giving  full  effect  to  such  statutes.  There  exists 
in  New  York,  for  instance,  the  following  statute:  "In  addi- 
tion to  the  powers  enumerated  in  the  first  section  of  this 
title,  and  to  those  expressly  given  in  its  charter,  or  in  the  act 
under  which  it  is  or  shall  be  incorporated,  no  corporation  shall 
possess  or  exercise  any  corporate  powers,  except  such  as  shall 
be  necessary  to  the  exercise  of  powers  so  enumerated  and 
given."  *  To  this  statute  the  New  York  courts  give  little  ef- 
fect, construing  it  as  merely  declarator}^  of  the  common  law.* 
TheT  New  Jersey  courts,  however,  have  held  a  very  similar 
statute,  which  they  regard  as  declaring  the  public  policy  of 
that  state,  to  render  illegal  and  void  any  contract  beyond  the 
scope  of  the  corporate  powers.^ 

g  296.  The  English  companies'  act  of  1862^  contains  the  fol- 
lowing  provision  :  "  Any  company  limited  by  shares 
*•  compa-  may  so  far  modify  the  conditions  contained  in  its 
les  ac  .  raemorandum  of  association,  if  authorized  to  do  so 
by  its  regulations  as  originally  framed,  or  as  altered  by  special 
resolution  in  manner  hereinafter  mentioned,  as  to  increase  its 
capital  by  the  issue  of  new  shares  of  such  amount  as  it  thinks 
expedient,  or  to  consolidate  and  divide  its  capital  into  shares  of 
larger  amount  than  its  existing  shares,  or  to  convert  its  paid-up 
shares  into  stock ;  but,  save  as  aforesaid,  and  save  as  hereinafter 
provided  in  the  case  of  a  change  of  name,  no  alteration  shall  be 
made  by  any  company  in  the  conditions  contained  in  its  mem- 
orandum of  association."  ^    One  of  the  conditions  required  by 

1  3  N.  Y.  Rev.  Stat.,  8th  ed.,  1723; 
cf.  N.  Y.  Laws  of  1892,  cli.  687, 
§10. 

2  See  Curtis  v.  Leavitt,  15  N.  Y.  9, 
54;  Halsted  9.  Mayor,  etc.,  of  New 
York,  3  N.  Y.  430,  433;  Bond  v. 
TeiTeU  M*f'g  Co.,  82  Tex.  309. 

'  Morris  and  Essex  R.   R.   Co.  v, 
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Sussex  R.  R.  Co.,  20  N.  J.  Eq.  542; 
cf.  Steiner  c.  Steiner  L.  A  L.  Co. 
120  Ala.  128;  So.  B.  &  L.  Assn.  v. 
Casa  Grande  Stable  Co.,  128  Ala. 
624. 

*  25  and  26  Vict.,  c.  89. 

•§12. 
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this  act  to  be  stated  is  "  the  objects  for  which  the  proposed 
oompany  is  to  be  established."^  In  view  of  these  statutory 
proTuioas,  it  was  held  in  Ashbury  Bailway  Carriage  and  Iron 
Co.  0.  Riche,'  that  a  contract  not  included  in  the  memorandum 
of  association  could  not  be  enforced  against  the  company,  even 
if  the  whole  body  of  shareholders  had  assented  to  it.^ 

§  397.  To  formulate  a  rule  by  which  may  be  determined 
the  effect  of  a  statutory  prohibition  contained  in  the  j.^^^  ^^ 
constitution  of  a  corporation,  on  the  validity  of  acts  statutory 
thereby  forbidden  is  most  difficult.      Undoubtedly  Swia!  * 
the  mtention  of  the  legislature  is  to  be  followed  by  ^^^' 
the  courts :  *  but  how  determine  that  intention  ?    With  diffi- 
dence the  following  rule  is  submitted : '  If  a  statute  expressly 
forbids  a  corporation  to  make  a  certain  contract,  the  contract 
is  void,  even  though  not  expressly  declared  to  be  so,  and  is  in- 
capable of  ratification ;  and  that  the  contract  is  void  as  unlaw- 
ful, may  be  pleaded  by  any  one  to  an  action  founded  directly 
and  exclusively  on  the  contract ;  unless  (1)  the  statute  expressly 
states  what  the  consequences  of  violating  it  shall  be,  and  those 
consequences  are  other  than  that  the  contract  is  void ;  or  (2)  the 
statutory  prohibition  was  evidently  imposed  for  the  protection 
of  a  certain  class  of  persons  who  alone  may  take  advantage 
of  it ;  or  (3)  to  adjudge  the  contract  void  and  incapable  of  form- 
ing the  basis  of  a  right  of  action  would  clearly  frustrate  the  evi- 
dent purposes  of  the  prohibition  itself. 

§  298.  The  rule  just  stated  may  be  illustrated  by  decisions. 
First,  as  to  the  body  of  the  rule ;  the  prohibited  con-  luustra- 
tract  is  void,  and  its  illegality  may  be  pleaded  by  any   onhe^e^ 
one  to  an  action  founded  directly  and  exclusively  on  ^^[^^j]^! 
the  contract  itself.*    If  the  charter  of  a  bank  forbids  terest. 


M8. 

*Ii.R.7H.  L.  663. 

*  Lord  Caims  said  he  did  not  wish 
to  coniider  such  a  contract  illegal, 
but "  extra  vireM  and  wholly  null  and 
Toid,"  and  Incapable  of  ratification. 
<  I^  R.  7  H.  L.  673).  But  whether  or 
not  the  contract   should  be  called 


the  statute  as  prohibiting  it;  and, 
consequently,  the  contract  was  con- 
trary to  law. 

^See  Harris  v.  Runnels,  12  How. 
70. 

^  Forbidden  acts  will  of  course  be 
ultra  vire8  the  corporation;  and  in 
that  respect  their  validity  will  de- 


^egil,  the  court  certainly  construed  I  pend  on  principles  heretofore  stated. 

«  For  note  6  see  p.  260. 
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the  bank  to  take  more  than  a  certain  rate  of  interest,  a  note 
taken  by  it  in  violation  of  this  prohibition  is  void;  even 
though  the  statute  does  not  expressly  declare  void  contracts  in 
which  a  rate  of  interest  greater  than  allowed  is  stipulated  for.' 
So  if  a  statute  prohibits  banks  from  issuing  or  circulating  any 
bill  or  note  that  is  not  payable  on  demand  without  interest, 
notes  issued  in  contravention  of  it  are  illegal  and  void,  even  in 
the  hands  of  a  bona  fide  purchaser  for  value.^    And  w^hen  a  cor- 


Here  this  is  not  the  point  under  con- 
sideration; but  whether,  and  in 
what  respect,  the  illegality  of  the 
act  may  be  taken  advantage  of  even 
by  those  persons  who,  had  the  act 
not  been  forbidden,  might  not  have 
been  in  a  position  to  complain  of  it. 

^  Barton  v.  Port  Jackson,  etc., 
Plank  Koad  Co.,  17  Barb.  397;  Sibell 
V.  Remsen,  83  N.  Y.  95;  Franklin 
Bank  o.  Commercial  Bank.  36  Ohio 
St.  350;  McCormick  v.  Nat.  Bank, 
162  III.  100.  The  Roman  law  states  the 
principle  thus:  ^*  Nullum  enim  pac- 
tum, nullam  conyentionem,  nullum 
contractum  inter  eos  yideri  yolumus 
subsecutum,  qui  contrahunt  lege 
contrahere  prohibente."  Codex,  I. 
14,  lex  5.  A  person  cannot  recoyer 
from  a  corporation  for  seryices  in 
negotiating  on  its  behalf  a  contract 
which  it  was  forbidden  by  statute  to 
make.  Gibbs  r.  Bait.  Gas  Co.,  130 
U.  S.  396. 

1  Bank  of  U.  S.  v.  Owens,  2  Pet. 
527;  Bank  of  Salina  v.  Alvord,  31 
N.  Y.  473;  Bank  of  Chillicothe  c. 
Swayne,  8  Ohio,  257;  Kilbreth  c. 
Bates,  38  Ohio  St.  187;  Miami  Ex- 
porting Co.  «.  Clark,  13  Ohio,  1;  Orr 
V,  Lacey,  2  Dougl.  (Mich.)  230.  See 
Hitchcock^s  Heira  v.  United  States 
Bank,  7  Ala.  386,  4:M.  If,  however, 
the  usury  laws  of  the  state  do  not 
render  usurious  contracts  void, 
courts,  in  construing  provisions  in 
the  constitution  of  a  corporation 
whicl)  prohibit  taking  more  than  a 
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given  rate  of  interest,  may  follow  the 
analogy  of  the  construction  put  on 
the  usury  laws.  Philadelphia  Loan 
Co.  V.  Towner,  13  Conn.  249;  Com- 
mercial Bank  r.  Nolan,  8  Miss.  506; 
Plantera'  Bank  v.  Sharp,  12  Miss.  75; 
Grand  Gulf  Bank  v.  Archer,  16  Miss. 
151;  Larwell  v.  Hanover  Savings 
Fund  Society,  40  Ohio  St  244.  In 
the  absence  of  special  legislative  ex- 
ception, corporations  are  embraced 
in  usury  statutes  just  as  persons, 
and  may  plead  usury.  Commission- 
ers of  Craven  v.  Atlantic  &  N.  C.  K. 
R.  Co.,  77  N.  0.  289.  The  penalties 
of  the  usury  laws  apply  to  the  acts 
of  corporations  done  without  the 
state;  e.  pr.,  when  suit  is  brought 
within  the  home  state  on  a  note  taken 
by  the  corporation  outside  of  the 
home  state,  and  this  although  the 
laws  of  the  state  where  the  contract 
was  made  authorized  the  rate  of  in- 
terest stipulated  for.  Ewing  o.  To- 
ledo S'v'gs  Bk.,  43  Ohio  St.  31.  See 
Farmers  and  Traders'  Bank  v.  Har- 
lison,  57  Mo.  503;  Perkins  r.  Watson, 
2  Baxt.  (Tenn.)  173.  Compare  Bok- 
ingham  v.  McLean,  13  How.  151; 
Bank  of  United  States  o.  Waggoner, 
9  Pet.  378. 

»  Leavitt  n.  Palmer,  3  N.  Y.  19, 
Root  V.  Godard,  3  McLean,  102;  Hay- 
den  t?,  Davis,  ib.  276;  Weed  r.  Snow, 
lb.  265;  Root  0.  Wallace,  4  McLean, 
8;  Davis  v.  Bank  of  River  Raisin, 
ib.  387.  See  Western  Bank  v.  Mills, 
7  Cush.  539;  Mills  v.  Western  Bank, 
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poration  withont  banking  powers  discounts  a  note  in  direct  vio- 
lation of  a  statate,  it  cannot  recover  on  the  note.^ 

§  299.  Next,  as  to  the  first  qualification  of  the  general  rule : 
the  forbidden  contract  will  not  be  void  if  the  statute 
which  the  contract  violates  specifies  the  consequences  flcation. 
of  its  violation,  and  those  consequences  are  other 
than  that  the  contract  is  void  and  incapable  of  forming  the 
basis  of  an  action.  As  was  said  in  Pratt  v.  Short  :^  "A  pro- 
hibitory statate  may  itself  point  out  the  consequences  of  its 
violation,  and  if,  on  a  consideration  of  the  whole  statute,  it  ap- 
pears that  the  legislature  intended  to  define  such  consequences, 
and  to  exclude  any  other  penalty  or  forfeiture  than  such  as  is 
declared  in  the  statute  itself,  no  other  will  be  enforced,  and  if 
an  action  can  be  maintained  on  the  transaction  of  which  the 
prohibited  transaction  was  a  part  without  sanctioning  the  ille- 
gality, such  action  will  be  entertained."^  In  this  case  the 
statate  declared  that  '^  no  incorporated  company  without  being 
aathorized  by  law,  shall  employ  any  part  of  its  eflfects,  or  be 
in  any  way  interested  in  any  fund  that  shall  be  employed  for 
the  purpose  of  receiving  deposits,  making  discounts  or  issuing 
notes,  or  other  evidences  of  debt,  to  be  loaned  or  put  in  circu- 
lation as  money."  And  it  further  declared  that  all  notes  or 
other  securities  for  the  payment  of  money  "  made  or  given  to 
secure  the  payment  of  any  money  loaned  or  discounted  by  any 
incorporated  company  contrary  to  the  provisions  of  the  [statute], 
shall  be  void."  The  court  held  the  notes  or  securities  so  taken 
to  be  void,  but  that  the  money  loaned  on  them  could  be  recov- 
ered.* 

§  300.  The  second  qualification  to  the  general  rule  is  that  the 
contract  will  not  be  absolutely  void  when  the  pro-  g^^^^^^ 
hibition  exists  plainly  for  the  protection  of  a  certain  quaiifica- 
class  of  persons,  who  alone  may  take  advantage  of  it. 

10  CoBh.  22;  compare  Faneuil  Hall 
Bank  v.  Bank  of  Brighton,  16  Oray, 
534. 

'  Hew  Tork  State  Loan  and  Trust 
Co.  «.  Helmer,  T7  N.  Y.  64;  In  re 
Jayeox,  12  Blatohf.  200;  Utica  Ins. 
Co.  D.  Scott,  19  Johns.  1.  See  Pratt 
«.  Short,  79  N.  Y.  437. 

»T91i.Y.437,446. 


*  See  Robinson  v.  Bland,  2  Burr. 
1077;  Lister  v.  Howard  Bank,  33 
Md.  558. 

*  See,  also,  Utica  Ins.  Co.  v.  Kip, 
8  Cow.  20;  Same  v.  Cadwell,  3  Wend. 
296;  Underhillv.  Santa  Barbara  Land 
Co.,  93  CaL  300,  311.  Compare  Life, 
etc.,  Ins.  Co.  V.  Mech.  Fire  Ins.  Co., 
7  Wend.   31;    New  Hope  Delaware 
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§  301.]        THE  LAW  OP  PRIVATE  CORPOBATION8.    [CHAP.  VIL 

As  Judge  Cooley  said,  in  Beecber  v,  Marquette  and  Pacific 
Rolling  Mill  Co.,^  '*  Courts  often  speak  of  acts  and  contracts 
as  void,  wtien  they  mean  no  more  than  that  some  party  con- 
cerned has  a  right  to  avoid  them.  Legislators  sometimes  use 
language  with  equal  want  of  exact  accuracy  ;  and  when  they 
say  that  some  act  or  contract  shall  not  be  of  any  force  or  effect, 
mean  perhaps  no  more  than  this :  that  at  the  option  of  those 
for  whose  benefit  the  provision  was  made  it  shall  be  voidable, 
and  have  no  force  or  effect  as  against  his  interests.'  ....  If 
it  is  apparent  that  an  act  is  prohibited  and  declared  void  on 
grounds  of  general  policj^  we  must  suppose  the  legislative 
intent  to  be  that  it  shall  be  void  to  all  intents ;  while  if  the 
manifest  intent  is  to  give  protection  to  determinate  individaals 
who  are  aui  juria^  the  purpose  is  sufficiently  accomplished  if 
they  are  given  the  liberty  of  avoiding  it."  * 
§  301.  Finally,  as  to  the  third  qualification,  the  contract  will 
not  be  held  void  and  incapable  of  constituting  the 
ificfttion.  '  basis  of  an  action,  if  to  do  so  would  frustrate  the 
f^^r  manifest  intent  of  the  statute.  The  National  Bank- 
'^ks  ing  Act  provides  that  *'  the  total  liabilities  to  any 

association  of  any  person  ....  shall  at  no  time 
exceed  one-tenth  of  the  amount  of  the  capital  stock  of  such 
association  actually  paid  in."  In  view  of  this  section  the 
Supreme  Court  of  the  United  States  holds  that  a  defendant 
sued  by  a  national  bank  for  moneys  loaned  him  cannot  plead 
that  in  making  him  the  loan  the  bank  violated  this  provision.* 
"  We  do  not  think  that  public  policy  requires,  or  that  Congress 
intended  that  an  excess  of  loans  beyond  the  proportion  specified 
should  enable  the  borrower  to  avoid  the  payment  of  the  money 
actually  received  by  him.  This  would  be  to  injure  the  interests 
of  creditors,  stockholders,  and  all  who  have  an  interest  in  the 
safety  and  prosperity  of  the  bank." ' 


Bridge  Co.  v.  Poughkeepsie  Silk  Co., 
25  Wend.  648;  Tracy  n.  Talmage,  14 
N.  Y.  162,  189;  Curtis  t?.  Leavitt,  15 
N.  Y.  98. 

1  45  Mich.  laS,  108;  Ace.  Riesterer 
v.  Land  <&  Lumber  Co.,  160  Mo.  141. 

'  See  Green  v.  Kemp,  13  Mass.  515. 

*  Compare  Johnson  o.  UnderliiU, 
62  N.  Y.  203;  Greenpoint  Sugar  Co.  | 
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V.  Whitin,  69  N.  Y.  328;  Paulding  c 
Clirorae  Steel  Co.,  94  N.  Y.  884;  Ad- 
dei*8on  V.  Bullock  County  Bank,  12S 
Ala.  275;  §185. 

«Gold  Mining  Co.  v.  Natioi»I 
Bank,  96  U.  S.  640. 

^  96  U.  S.  642,  followed  in  Don- 
comb  r.  New  York,  H.  and  N.  B.  B. 
Co.,  84  N.  Y.  190.    See  Union  Gold 


PART  ni.]    ACTS   BEYOND  THE  COBPORATE  POWERS.     [§  302. 


In  another  instance  where  a  statute  provided  that  savings 
banks  should  make  no  loans  on  the  security  of  names  alone,  it 
was  held  that  the  statute  should  not  be  construed  so  as  to  defeat 
its  own  purpose,  aud  that  a  loan  made  by  a  savings  bank  in 
contravention  of  it  could  be  recovered,  and  the  security  given 
(a  note)  enforced.^  Again,  a  provision  in  the  charter  of  a  bank 
prohibiting  any  director  or  other  officer,  under  penalty  of  fine 
or  imprisonment,  from  borrowing  money  from  the  bank,  does 
Dot  exempt  a  director  from  liability  for  money  loaned  to  him 
in  violation  of  the  prohibition ;  ^  and  a  corporation  can  retain 
Dutiable  securities  given  at  the  time  to  secure  the  repayment 
of  sacb  a  loan,  but  belonging  to  an  innocent  cestui  qvs  trust  for 
whom  the  borrower  was  trustee;  the  corporation  having  no 
notice  of  the  trust.^ 

§  302.  The  last-mentioned  qualification,  that  an  act  will  not 
be  held  void  when  to  hold  it  so  would  frustrate  the 
intention  of  the  statutory  prohibition,  is  of  common  S^^by 
application  where  the  prohibition  is  not  express,  but  ™piic»- 
arises  by  clear  implication  from  the  language  of  the 
charter  or  enabling  statute  of  the  corporation.    Here  the  lead- 
ing authority  is  National  Bank  v.  Matthews,*  which  decided 
that  real  estate  security  taken  by  a  national  bank  for  a  loan 
made  at  the  time  is  not  void,  although  by  implication  national 
banks  are  clearly  forbidden  to  loan  money  on  such  security.    As 
Justice  Swayne  said,  giving  the  opinion  of  the  court :  *'  The 
object  of  the  restrictions  was  obviously  threefold.     It  was  to 
keep  the  capital  of  the  banks  flowing  in  the  daily  channels  of 
commerce,  to  deter  them  from  embarking  in  hazardous  real 
estate  speculations,  and  to  prevent  the  accumulation  of  large 
masses  of  such  property  in  their  hands,  to  be  held,  as  it  were, 
in  mortmain.     The  intent,  not  the  letter,  of  the  statute  consti- 


H'k  Co.  r.  Rocky  Mt.  Nat  Bank,  2 
CoL  248;  Allen  t>.  First  Nat.  Bank, 
23  Ohio  St.  97. 

^Parmlngton  Savings  Bank  v.  Fall, 
71  Me.  49.  A  corporation  authorized 
to  loan  on  bond  and  mortgage  may  re- 
cover a  debt  secured  by  a  promissory 
wte  and  mortgage.  National  Bank 
9,  Inaonmce  Co.,  41  O.  St  1. 


2  Lester  v.  Howard  Bank,  33  Md. 
558;  Bowditch  v.  New  England  Life 
Ins.  Co.  J 141  Mass.  202;  see  Richmond 
Bank  v.  Robinson,  42  Me.  589. 

•Bowditch  V.  New  England  Life 
Ins.  Co.,  141  Mass.  202. 

*  98  U.  S.  621. 
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§  302.]         THE   LAW   OF   PRIVATE  CORPORATIONS.   [CHAP.  VIL 

tutes  the  law.  A  court  of  equity  is  always  reluctant  in  the  last 
degree  to  make  a  decree  which  will  affect  a  forfeiture."  * 

^' .  .  .  .  The  statute  does  not  declare  such  a  security  void. 
It  is  silent  upon  the  subject.  If  Congress  so  meant,  it  would 
have  been  easy  to  say  so,  and  it  is  hardly  to  be  believed  that 
this  would  not  have  been  done,  instead  of  leaving  the  question 
to  be  settled  by  the  uncertain  result  of  litigation  and  judicial 
decision.  Where  usurious  interest  is  contract^  for,  a  forfeiture 
is  prescribed  and  explicitly  defined."  ^ 

"  .  .  .  .  We  cannot  believe  it  was  meant  that  stockholders, 
and  perhaps  depositors  and  other  creditors,  should  be  punished 
and  the  borrower  rewarded,  by  giving  success  to  this  defence 
wherever  the  offensive  fact  shall  occur.  The  impending  danger 
of  judgment  of  ouster  and  dissolution  was,  we  think,  the  check, 
and  none  other  contemplated  by  Congress."*  Accordingly,  a 
national  bank  may  enforce  against  a  mortgagee,  and  parties 
claiming  under  him  with  notice,  a  mortgage  of  lands  executed 
to  it  as  collateral  security  for  his  then  existing  as  well  as  bis 
future  indebtedness.  An  objection  to  taking  such  a  mortgage 
as  security  for  future  advances  can  be  urged  only  by  the  United 
States.^ 


» 98  U.  S.  626. 
a  lb.  627. 

*  lb.  629.  This  case  was  followed 
in  Gi-aham  c.  National  Bank,  32  N.  J. 
Eq.  804  ;  Thornton  v.  Nat.  Excli.  Bk., 
71  Mo.  221  ;  Winton  v.  Little,  94  Pa. 
St.  64  (overruling  previous  Pennsyl- 
vania decisions)  ;  Oldham  v.  First 
Nat.  Bk.,  8o  N.  C.  240.  Compare 
Silver  Lake  Bank  r.  North,  4  Johns. 
Ch.  370. 

*  National  Bank  v,  Whitney,  103 
U.  S.  99  ;  Ace.  Fortier  r.  New  Or- 
leans Nat.  B'k  112  U.  S.  439,  fol- 
lowed in  Simons  o.  First  Nat.  Bk.,  93 
N.  Y.  269  ;  Myers  v.  Campbell,  Col- 
lector, 64  N.  J.  L.  186.  See  Reynolds 
V.  Crawfordsville  First  Nat  Bk.,  112 
IT.  S.  405  ;  Fritts  «.  Palmer,  132  U. 
S.  282  ;  Thompson  r.  St.  Nicholas 
Nat.  Bk.,  146  U.  S.  240 ;  Chefifee  c. 
Middlesex    H.    H.,    146    Mass.   224; 
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Wherry  c.  Hale,  77  Mo.  20 ;  Fifth 
NatM  B'k,  t?.  Pierce,  117  Mich.  876; 
Batty  V.  Eureka  Bank,  62  Kas.  384. 
The  following  cases,  in  so  far  as  in- 
consistent with  Nat.  Bk.  v.  Mat- 
thews, and  Nat.  Bk.  v.  Whitney,  are 
not  authority.  Crocker  c.  Whitney, 
71  N.  Y.  161  (reversed  in  Nat  Bk.  ». 
Whitney) ;  Fridley  v,  Bowen,  87  HI. 
151. 

A  note  secured  by  mortgage  on 
real  estate  was  assigned  by  a  state 
bank  to  the  national  bank  organieed 
as  its  successor :  held,  that  the  na- 
tional bank  could  foreclose  the  mort- 
gage. Scofield  V,  Stat«  Nat  Bk.,  9 
Neb.  316.  A  national  bank  which 
purchases  a  promissory  note  froni 
an  indoi-see  may  maintain  an  action 
thereon  against  a  prior  party  thereto, 
without  regard  to  whether  the  pu^ 
chase  was  one  the  national  bank  was 


PABT  m.]    ACTS   BEYOND   THE  CORPORATE   POWERS.       [§  804. 


§  303.  It  is  in  accordance  with  this  reasoning  that  a  deed  of 
real  estate  to  a  national  bank,  or  other  corporation, 
rendered  incompetent  by  its  charter  or  enabling  act  ized  con- 
to  hold  the  real  estate  conveyed,  is  not  void,  but  void-   ^"^tSe ' 
able  only  at  the  suit  of  the  government ;  for  to  make  ^^^^^^"^ 
such  conveyances  void  would  work  the  greatest  hard- 
ship and  uncertainty  of  title  in  subsequent  purchasers,  and  all 
purposes  of  public  policy  are  amply  subserved  by  holding  the 
deed  voidable  at  the  suit  of  the  government.^    The  same  ap- 
pUes  to  unauthorized  conveyances  of  personal  property  to  a 
corporation.^ 

§  304.  We  proceed  now  to  consider  the  third  of  the  three 
general  classes  into  which  ultra  vires  acts  which  are  rpj^j^  ^^^^ 
also  illegal  were  divided;*  i.  ^.,  those  acts  which,   oiuiegai 
though  neither  immoral  in  themselves,  nor  forbidden   acts.   Cor- 
by  statute,  certain  corporations  cannot  do  for  reasons  ^thVubUc 
of  public  policy. 


duties. 


Mthorized  to  make.  Nat.  Pember- 
ton  Bk.  V.  Porter,  125  Mass.  333  ; 
Atlas  Nat.  Bk.  v.  Savory,  127  Mass. 
75 ;  see  Attleborough  Nat.  Bk.  v. 
Bogen,  125  Mass.  339  ;  Merchants' 
Nat  Bk.  V.  Hanson,  33  Minn.  40, 
oTemiliog  First  Nat.  Bk.  v.  Pieraon, 
U  Mion.  140. 

^National  Bank  v.  Mattliews,  OS 
U.  S.  621,  628;  Mapes  v.  Scott,  94  IH. 
379;  Warner  r.  De  Witt  County  Nat. 
Baok,  4  111.  App.  305;  Leazure  v. 
Hillegas,  7  S.  <&  R.  313;  Goundie  v. 
Xortbampton  Water  Co.,  7  Pa.  St 
233;  Runyan  r.  Ck>ster,  14  Pet  122; 
The  Banks  v.  Poitiaux,  3  Rand.  ( Va. ) 
136;  Litchfield  v.  Preston,  98  Ya. 
590;  Kelly  r.  People's  Trans'n  Co., 
3  Oreg.  189;  C.  B.  and  Q.  R.  Co.  v. 
Lewis,  53  Iowa,  101 ;  Barrow  v,  Nash- 
ville, etc.,  T.  C,  9  Humph.  (Tenn.) 
304;  Mallett  v.  Simpson,  94  N.  C.  37; 
Barnes  v.  Suddard,  117  111.  237;  Long 
t.  Georgia  Pac.  Ry.  Co.,  91  Ala.  519; 
Baguv.  McElroy,  98  Mo.  349;  S.  <& 


N.  Ala.  R.  R.  Co.  o.  Highland  Ave. 

6  Belt  R.  R.  Co.,  119  Ala.  105;  Big- 
bee,  etc.,  P.  Co.  V.  Moore,  121  Ala. 
379;  First  Nat  B'k  of  Sutton  v. 
Grosshaus,  61  Neb.  575.  See  Grant 
©.  Henry  Clay  Coal  Co.,  80  Pa.  St 
208;  Burden  v.  Burden,  159  N.  T. 
287;  Voltz  «.  Nat  Bk.,  158  111.  532; 
Watts  V.  Gantt,  42  Neb.  869;  Land 
Co.  r.  R.  R.  Co.,  93  Va.  274;  Cooney 
V.  Pack*g  Co.,  169  111.  370.  Compare 
Fairfax's  Devisee  v.  Hunter's  Lessee, 

7  Cranch,  604;  Madison  Ave.  Bap. 
Chr.  V.  Oliver  St.  Bap.  Church,  78 
N.  Y.  82.  Contra,  Theveatt  r.  Bank, 
81  Ey.  1;  Gas,  etc.,  Co.  v.  Dairy  Co., 
60  Oh.  St  96;  Water  Supply,  etc., 
Co.  V.  Tenney,  24  Colo.  344;  Hall  o. 
Bank,  145  Mo.  418;  Gtoorge  v.  Somer- 
ville,  163  Mo.  7. 

After  a  corporation  that  has  the 
power  to  hold  land  has  made  a  pur- 
chase, the  collateral  question 
whether  it  was  a  violation  of  the 
charter  for  it  to  receive  the  convey- 


<  For  note  2  see  p.  266. 
*  For  note  3  see  p.  266. 
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§  304.]         THE  LAW   OF  PRIVATB  CORPORATIONS.  [CHAP.  VIL 

When,  in  order  to  accomplish  objects  in  which  the  welfare 
of  the  public  is  concerned,  a  corporation  is  organized  and 
powers  and  privileges  are  granted  to  it  which  would  be  un- 
constitutional for  the  state  to  grant  for  private  objects,  any 
act  of  a  contractual  nature  that  the  corporation  attempts  to  do, 
which,  if  done,  would  render  the  corporation  incapable  of  ful- 
iSlling  the  purposes  of  its  incorporation,  as  contemplated  in  its 
constitution,  is  illegal  and  void.^  Such  acts  are  void  because 
repugnant  to  the  public  welfare,  and  therefore  against  public 
policy.  Under  such  circumstances  public  policy  is  pretty  clearly 
defined,  and  in  order  to  determine  it  a  court  will  hardly  have 
to  deliberate  as  a  legislative  assembly.  It  is  a  public  policy 
already  pointed  out  by  the  legislature.  For  instance,  certain 
persons  are  incorporated  to  build  and  operate  a  railroad,  and 
the  right  to  take  land  by  compulsory  process  is  given  them;  a 
right  which  it  would  be  unconstitutional  to  grant  for  a  private 
purpose.  By  such  an  act  of  incorporation  the  legislature  plainly 
indicates  its  view  that  the  welfare  of  the  public  demands  the 
building  and  operation  of  such  a  railroad  as  directed  in  the 
charter,  and  impliedly  asserts  that  any  act,  as  a  transfer  of  the 
road,  which  would  render  impracticable  the  carrying  out  of 
the  provisions  in  the  charter  in  the  manner  prescribed,  is  con- 
trary to  public  policy. 


ance,  cannot  be  raised  in  a  suit  in 
ejectment  by  the  corporation.  Shew- 
alter  v.  Pimer,  55  Mo.  218;  Land  v. 
Coffman,  50  Mo.  243;  Chambers  v. 
St  Louis,  29  Mo.  576.  Compare  Cole- 
man V,  San  Rafael  Turnpike  Co.,  49 
Cal.  517;  City  of  Natchez  v,  Mallery, 
54  Miss.  499;  see  §  276. 

<  Edwards  v.  Fairbanks,  27  La. 
Ann.  449;  compai-e  Parish  v.  Wheeler, 
22  N.  Y.  494. 

8  §292. 

1  Gnlf,  etc.,  R'y  Co.  v,  Morris,  67 
Tex.  692;  Chicago  Gas  Light  Co.  v. 
People's  Gas  Light  Co.,  121  lU.  580; 
Yisalia  Gas  Co.  v.  Sims,  104  Cal.  326. 
A  contract  whereby  a  street  railroad 
company  transfers  to  an  individual 
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for  his  private  use  the  practically  ex- 
clusive use  of  its  tracks  is  void  as 
against  public  policy.  The  right  to 
construct  and  operate  a  street  rail- 
road is  a  franchise  which  must  have 
its  source  in  the  sovereign  power; 
and  it  is  a  franchise  which  the  legis- 
lature can  grant  only  for  the  public 
benefit,  and  not  for  private  use. 
Fanning  v.  Osborn,  102  N.  T.  441. 
In  Sapp  9.  Northern  Central  Ry.  Co., 
51  Md.  115,  it  was  held  that  an  ease- 
ment of  a  private  right  of  way  could 
not  be  acquired  against  a  railroad 
company  by  prescription;  for  pre- 
scription presupposes  a  grants  and  a 
i*ailroad  company  could  not  grant 
such  an  easement. 


PART   lU.]  ACTS    BEYOND   THE   CORPORATE   POWERS.       [§  305. 


§  305.  The  grounds  on  which  acts  of  this  nature  are  held 
illegal  and  void  are  clearly  stated  by  Justice  Miller 
in  Thomas  v.  The  liailroad  Company :  ^  "  When  a  cor-  St^See!' 
poration,  like  a  railroad  company,  has  granted  to  it  by 
charter  a  franchise  intended  in  large  measure  to  be  exercised  for 
the  public  gooil,  the  due  performance  of  those  functions  being 
the  consideration  of  the  pubUc  grant,  any  contract  which  dis- 
ables the  corporation  from  performing  those  functions,  which 
undertakes,  without  the  consent  of  the  state  to  transfer  to 
others  the  rights  and  powers  conferred  by  the  charter,  and  to 
relieve  the  gi*antees  of  the  burdens  which  it  imposes^  is  a  viola- 
tion of  the  contract  with  the  State,  and  is  void  as  against  public 
policy."^  Accordingly,  in  the  absence'of  express  authority,  a 
corporation  like  a  railroad  or  canal  company,  with  public  duties 
to  perform,  cannot  lease  or  transfer  its  franchises  to  another 
corporation  or  an  individual;^  nor  mortgage  its  franchises;^ 
nor  consolidate  with  another  corporation.' 


1 101  u.  s.  71. 

'See,  also,  DriscoU  v.  Norwich, 
etc.,  K  R.  Co.,  65  Conn.  230;  Union 
Pac.  Ry.  Co.  v.  Ry.  Co.,  163  U.  S. 
664;  Peoria  and  Rock  I.  Ry.  Co.  v. 
Coal  VaUey  Mg.  Co.,  68  111.  4S0;  New 
Orleans,  etc.,  R.  R.  Co.  o.  Delamore, 
34  La.  Ann.  1225;  Pierce  e.  Emery, 
S2  N.  H.  484;  Singleton  v.  South- 
western R.  R.,  70  Ga.  464;  McGregor 
<>.  Dover  and  Deal  Ry.,  17  Jar.  21; 
Chambers  o.  Manchester,  etc.,  Ry. 
Co.,  5  Best  &  Sm.  588;  In  re  Nat. 
Permanent  Bldg.  Soc.,  ez  parte  Wil- 
liamson, L.  R.  5  Ch.  309;  London, 
Hrif^bton,  etc.,  Ry.  Co.  v.  Lond.  and 
S.  W.  Ry.  Co.,  6  Jar.  N.  S.  801;  also, 
Bast  Anglian  Railway  Co.  v.  Eastern 
Counties  Railway  Co.,  §  291. 

•Thomas  r.  R.  R.  Co.,  101  U.  S. 
71;  Oregon  Ry.  Co.  v.  Oregonian  Ry. 
Ca,  130  U.  S.  1;  Van  Steuben  v.  Cen- 
tral R.  R.  Co.,  178  Pa.  St  367;  Mem- 
phis,  etc,  R.  R.  Co.  v,  Grayson,  88 
Ala.  572;  State  v.  Atchison  and  N. 


R.  R.  Co.,  24  Neb.  143;  Brunswick 
Gas  Light  Co.  o.  United  Gas,  etc., 
Co.,  85  Me.  532;  Black  v.  Delaware 
and  Raritan  Canal  Co.,  24  N.  J.  £q. 
456;  Middlesex  R.  R  Co.  c.  Boston, 
etc.,  R.  R.  Co.,  115  Mass.  347;  Abbott 
0.  .Johnstown,  etc..  Horse  R.  R.  Co., 
80  N.  T.  27;  Troy  and  Boston  R.  R. 
Co.  0.  Boston,  Hoosac  Tunnel,  etc., 
R.  R.  Co.,  86  N.  y.  107;  Stewart's 
Appeal,  56  Pa.  St  413;  Wood  v.  Bed- 
ford, etc.,  R.  R.  Co.,  8  Phila.  94; 
Board,  etc.,  Tippecanoe  County  v. 
Lafayette  M.  and  B.  R.  R.  Co.,  60 
Ind.  85;  Eel  River  R.  R.  Co.  v.  State, 
155  Ind.  433;  Amer.  Union  Tel.  Co. 
V.  Union  Pac.  Ry.  Co.,  1  McCrary, 
188;  Pittsburgh  and  C.  R.  R.  Co.  r. 
Bedford,  etc.,  R.  R.  Co.,  81*  Pa.  St 
104;  Archer  v.  Terre  Haute,  etc.,  R. 
R.  Co.,  102  111.  493, 502;  State  v.  Con- 
solidation Coal  Co.,  46  Md.  1;  Winch 
0.  Birkenhead,  etc.,  Ry.  Co.,  5  De  G. 
&  Sm.  562;  Dow  o.  Northern  R.  R. 
Co.,  67  N.  H.  1. 


*  For  note  4  see  p.  268. 
>  For  note  5  see  p.  268. 
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§  305a.]     THK   LAW   OF   PRIVATE  CORPORATIONS.    [OHAP.  VTI. 

§  305a.  In  accordance  with  its  previous  decisions/  the  Su- 
preme Court  of  the  United  States  recently  held  that  a  corpora- 
tion having  public  duties  to  perform,  as,  for  example,  organized 
to  transport  passengers  in  its  cars,  cannot  lease  its  entire  prop^ 
erty  ;  such  a  lease  is  ultra  vires  and  void,  and  the  lessor  corpo- 
ration can  sustain  no  suit  upon  it  even  for  rent  due  at  the  time 
of  bringing  suit,  although  the  lessee  has  had  the  benefit  of  the 
lease.* 


Authority  to  conBolidate  and  con- 
nect with  a  road  of  a  foreign  corpo- 
ration is  not  authority  to  lease  to 
tliat  corporation.  Archer  v.  Terre 
Haute  and  I.  R.  R.  Co.,  102  III.  403. 
Authority  given  by  statute  to  one 
railroad  company  to  buy  the  road  of 
another,  is  authority  to  the  latter 
company  to  sell.  New  York  and  N. 
E.  R.  R.  Co.  c.  N.  Y.,  etc.,  R.  R.  Co., 
62  Conn.  274.  Compare  State  v.  Con- 
solidation Coal.  Co.,  46  Md.  1.  See 
§420. 

Authority  in  the  charter  of  a  tele- 
graph company  to  lease  its  line,  fix- 
tures, and  apparatus,  does  not  au- 
thorize a  lease  of  its  franchises,  and 
a  lease  of  it^  franchises  is  Toid. 
Philadelphia  r.  Western  Union  Tel. 
Co.,  11  Phila.  327. 

A  railroad  company  cannot  escape 
the  performance  of  any  duty  or  obli- 
gation imposed  by  its  charter  or  the 
genei'al  law,  by  a  voluntary  surrender 
of  its  road  into  the  hands  of  lessees; 
and  the  corporation  remains  liable 
for  injuries  occurring  when  its  road 
is  being  run  jointly  by  its  receiver 
and  its  lessees.  Railroad  Co.  v. 
Brown,  17  Wall.  446;  Whitney  v.  At- 
lantic, etc.,  R.  R.  Co.,  44  Me.  362; 
Wyman  r.  Penobscot,  etc.,  R.  R.  Co., 
46  Me.  162;  York  and  Maryland  Line 
R.  R.  Co.  V.  Winans,  17  How.  30; 
Ricketts  v,  Birmingham  Street  Ry. 
Co.,  85  Ala.  600;  Van  Steuben  o.  Cen- 
tral R.  R.  Co.,  178  Pa.  St.  367.  In 
Parr  r.  Railroad  Co.,  43  S.  0.  197,  a 
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railroad  company  was  held  liable  for 
an  injury  occurring  while  its  road  was 
being  operated  by  the  receiver  of  its 
lessees.    See  §§  131,  132,  170. 

<  Richardson  v.  Sibley,  11  Allen,  66; 
Commonwealth  v.  Smith,  10  Allen, 
448;  Daniels  v.  Hart,  118  Mass.  643. 
See  Richards  v.  Merrimack,  etc.,  R. 
R.  Co.,  44  N.  H.  127;  see  State  «. 
Sherman,  22  Ohio  St.  411,  428.  Au- 
thority to  a  railroad  company  to 
mortgage  its  ''road,  income,  and 
other  property "  does  not  authorize 
a  mortgage  of  its  franchises.  Pullan 
V.  Cincinnati,  etc..  Air  Line  R.  R 
Co.,  4  Biss.  35.  As  to  what  has  been 
construed  as  authority  to  a  railroad 
company  to  sell  or  mortgage  its  road, 
see  Bi-anch  v.  Jesup,  106  U.  S.  468. 

It  has  been  held  that  a  railroad 
company,  expressly  authorized  to 
borrow,  has  implied  power  to  mort* 
gage  its  road  and  its  right  to  build 
and  use  the  same;  though  the  oouit 
said  it  ''could  not  (they  supposed) 
mortgage  its  corporate  existence  or 
any  other  prerogative  franchise." 
Bardstown  &  L.  R.  R.  Co.  v,  Metcalf, 
4  Mete.  ( Ky. )  199. 

^Pearce  o.  Madison,  etc.,  R.  R. 
Co.,  21  How.  441;  Adams  v.  R.  K. 
Co.,  77  Miss.  194;  Topeka  Paper  Co. 
V.  Oklahoma  Pub.  Co.,  7  Okl.  220. 

*  Oregon  Ry.  Co.  r.  Oregonian  Ry. 
Co.,  130  U.  S.  1;  Pa.  R.  R.  Co.  v.  St. 
Louis,  etc.,  R.  R.  Co.,  118  U.  S.  290. 

^  Central  Transportation  Co.  v, 
Pullman*s  Palace  Car  Co.,  139  U.  S. 


PABT   in.]  ACTS   BEYOND   THE  CORPORATE  POWERS.     [§  3056. 

§  3055.  Such  are  the  decisions.  Nevertheless  in  the  United 
States  it  would  be  difficult  to  find  a  railroad  company  that  has 
not  mortgaged  its  road  and  franchises,  and  in  most  instances 
under  express  legislative  authority.  And  perhaps  the  majority 
of  railroad  companies  either  lease  their  own.  roads  or  hold 
leases  of  the  roads  of  other  companies.  The  words  of  Chief 
Justice  Ruger,  giving  the  opinion  of  the  New  York  Court  of 
Appeals  in  WoodruflE  v,  Erie  Railway  Co.,  seem  more  in  accord 
with  present  railroad  customs  and  the  tendency  of  legislation : 
"  Whatever  may  be  the  rule  in  other  states  or  in  England,  the 
public  policy  of  this  state,  as  manifested  by  numerous  acts  of 
the  legislature,  has  always  been,  not  only  to  afford  the  fullest 
scope  for  the  consolidation  and  reorganization  of  non-competing 
railroads  and  railroad  corporations,  but  also  for  the  transfer  of 
the  use  of  such  roads  and  their  franchises  by  one  corporation 
to  another."  * 

In  regard  to  corporations  with  public  duties  to  perform,  ques- 
tions of  ultra  vires  and  illegality  are  apt  to  run  into  each  other. 
In  chartering  a  corporation  of  this  character,  the  legislature 
may  be  presumed  to  have  in  view  mainly  the  interests  of  the 
public ;  and  may  further  be  presumed  to  express  in  the  charter 
or  enabling  act  the  legislative  conception  of  what  is  and  what 
is  not  conducive  to  the  public  interests.  Accordingly,  an  act 
done  by  such  a  corporation  which  is  plainly  unauthorized  by  its 
constitution  may  readily  be  held  by  the  courts  to  be  illegal  and 
void  as  against  public  policy.'^    Nevertheless,  corporations  with 


24.  See  JacksonTille,  etc.,  Rj.  o. 
Hooper,  160  U.  S.  514;  and  ante 
f283. 

>  93  N.  Y.  609,  618.  Accord  with 
this  remark,  Vermont  <&  G.  R.  K.  Co. 
t,  Vermont  Central  R.  R.  Co.,  34  Vt. 
2, 49;  Shepley  r.  Atlantic,  etc.,  R.  R. 
Co.,  55  Me.  395,  407.  The  point  de- 
cided in  Woodruff  c.  Erie  Railway 
Co.  was  that  the  lessee  of  a  railroad 
could  not  plead  that  the  lease  was 
ydtra  vires  the  lessor  company.  It 
was  held  in  Camden  <&  A.  R.  R.  Co. 
V.  May's  Landing,  etc.,  R.  R.  Co.,  48 
K.  J.  JL  530,  that  the  lessee  could  not 
plead  to  an  action  for  rent  due  under 


a  lease  that  the  lease  was  heyond  its 
I>owers. 

^It  is  not,  however,  against  public 
policy  for  a  railroad  corporation  to 
agree  to  do  what  it  possesses  no 
power  to  do,  proyided  the  agreement 
be  conditioned  on  its  receiving  the 
requisite  authority  from  the  legisla- 
ture. Thus,  it  has  been  held  that  a 
corporation  may  agree  to  extend  its 
road  provided  certain  outsiders,  rep- 
resenting business  interests  along  the 
line  of  such  proposed  extension,  will 
secure  the  requisite  authority  from 
the  legislature.  '*■  It  was  in  sub- 
stance an  agreement  to  do  something 
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§  307.]         THE  LAW  OF  PBIVATE  COBPOEATIONS.  [CHAP.  VU. 

public  duties  to  discharge,  like  other  corporations,  have  un- 
doubtedly all  powers  and  capacities  necessary  or  incidental  to 
the  accomplishment  of  the  objects  of  their  incorporation  and 
the  successful  carrying  out  of  their  business. 
§  306.  That  such  corporations  can  do  no  act  which  does  or 
may  disable  them  from  servini^  the  public  as  it  was 
intended  they  should  serve  it,  and  that,  therefore, 
they  cannot  without  special  authority  transfer  or  mortgage 
their  franchises,  or  the  property  which  is  necessary  to  enable 
them  to  use  their  franchises,  seems  settled.    But  in  regard  to 
many  contracts  and  arrangements  made  by  railroad  companies, 
the  rights  of  the  public  are  to  be  considered  ;  and,  while  the 
vague  statement  may  be  made,  that  if  any  such  contract  in- 
fringes the  rights  of  the  public  it  will  be  void  as  against  public 
policy,  every  one  knows  that  public  rights  and  public  policy 
are  not  easily  ascertainable ;  and  just  what  view  a  court  will 
take  of  any  given  contract,  counsel  may  find  difficult  to  prog- 
nosticate. 
§  307.  The  various  traffic  and  business  arrangements  of  rail- 
roads may  now  be  considered ;  but,  beforehand,  a 

Traffic  ■•  5  » 

arranR©.  general  rule  may  be  submitted  that  -seems  fairly  de- 
ments, ducible  from  the  decisions  and  sound  as  far  as  it  goes. 
A  business  or  traffic  arrangement  or  contract  entered  into  by  a 
railroad  or  other  corporation  charged  with  the  performance  of 
public  duties,  which  is  fairly  necessary,  incidental,  or  ancillary  to 
the  carrying  out  of  its  purposes  of  incorporation,  will  be  valid 
(assuming  the  contract  to  be  entered  into  in  the  proper  manner), 
provided  the  contract  is  not  injurious  to  the  public  (1)  by 
necessarily  or  potentially  rendering  the  corporation  incapable 
of  performing  its  public  duties  or  enabling  it  to  shirk  its  public 
obligations,  or  (2)  by  creating  a  monopoly  in  the  contracting 
parties,  through  the  stifling  of  competition  or  in  other  ways, 

struct  the  road  at  aU  events  and  with- 


not  at  that  time  legal,  but  which  the 
passing  of  an  expected  statute  would 
render  legal;  and  both  parties  must 
have  underatood  that,  if  the  sanction 
of  the  legislature  should  be  withheld, 
the  contract  would  not  go  into  effect. 
The  contract  does  not  import  that 
plaintiffs  bound  themselves  to  con- 
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out  legislative  authority.*^  New 
Haven  and  Northampton  Co.  o.  Hay- 
den,  107  Mass.  522.  See,  also,  Super- 
visors t).  Wisconsin  Central  R.  R.,  121 
Mass.  460;  and  compare  Burbank  v. 
Jefferson  City  Gas  Light  Co.,  35  La. 
Ann.  444.    See  { 102  a. 


PABT  UL]  acts  beyond  THE  CORPORATE  POWERS.       [§  308. 


or  (3)  by  giving  exclusive  or  unfair  advantages  to  certain  in- 
dividnals  over  the  general  public. 

§  308.  It  is  in  accordance  with  this  rule,  and  is  generally  ac- 
cepted law,  that  railroad  companies  may  make  con-  ci^^era' 
tracts  with  passengers  and  shippers  for  carriage  be-  contractB 
rond  their  own  lines ;  ^  and  in  order  to  fulfill  such  be^nd 
contracts   may   make  suitable    arrangements   with  ^' 

connectiDg  railroad  and  steamboat  lines,^  including  contracts 
whereby  passenger  fares  and  freights  are  divided  between  the 
connecting  companies  in  certain  proportions.'  When  a  rail- 
road company  does  Inore  than  make  an  ordinary  contract  with 
a  connecting  line  for  the  transportation  of  passengers  and  mer- 
chandise and  a  division  of  receipts,  and  contracts  to  give  the 
other  company  control  or  extensive  running  powers  over  its 
road,  such  contract  may  be  of  questionable  validity  in  view  of 
the  rnle  forbidding  railroad  companies  to  transfer  their  fran- 
chises or  put  it  out  of  their  power'to  serve  the  public  as  it  was 
intended  they  should  serve  it ;  namely,  through  their  own  cor- 
porate management,  and  not  by  handing  their  property  and 
franchises  over  to  another  corporation.*    Accordingly,  it  would 


^  For  authorities,  see  §  362. 
'Stewart    v.    Erie   and    Western 
Tnms'aCo.,  17  Minn.  372;  Wiggins 
Feny  Co.  v,  Chicago  and  Alton  R.  R. 
Co.,  73  Mo.  3S9;  Munhall  v.  Penn- 
sylvania R.  R.  Co.,  92  Pa.   St.   150. 
See  Green  Bay  and  Minn.  K  R.  Go. 
e.  Union  Steamboat  Co.,   107  U.  S. 
98;  Railway  Companies  v,  Keolculc 
Bridge  Co.,  131  U.  S.  871;  Arnot  v. 
Erie  R'yCo.,  5  Hun,  608;   Buffet  v. 
Troy  and   B.   R  R,   Co.,   40  N.   Y. 
168;  Parish    ©.  Wheeler,  22    N.   Y. 
104;  Wheeler  v,  San  Francisco  and 
A.  R.  Co.,  31  Cftl.  46;   Rutland  and 
B,R.  R.  Co.  V.  Proctor,  29  Vt  93; 
Shiwmut  Bank  v.  Plattsburgh,  etc., 
R.  R.  Co.,  31   Vt    491;    Olcott  c. 
Tioga  R.    R.    Co.,   27    N.   Y.    546; 
SoQth  Wales  R.  Co.  v,  Redmond,  10 
C.  B.  N.  S.  675;  Bartlette  v.  Nor- 
wich tnd  Worcester  R.   R.   Co.,  33 
Conn,  560.    Compare  Fitch  v.  New 
Bwen,  etc.,  R  R.  Co.,  30  Conn.  38. 


Or  may  purchase  a  steamboat.  Shaw- 
mut  Bank  v.  Plattsburgh,  etc.,  R.  R. 
Co.,  31  Yt  491.  But  see  Hoagland 
V.  Hannibal  A  St.  Jo.  R.  R.  Co.,  39 
Mo.  451;  Central  R.  R.,  etc.,  Co.  o. 
Smith,  76  Ala.  572. 

'  Elkins  V.  Camden  and  Atlantic  R. 
R.  Co.,  36  N.  J.  Eq.  241;  Sussex  & 
R.  Co.  V.  Morris  and  Essex  R.  R.  Co., 
19  N.  J.  Eq.  13;  S.  C,  20  N.  J.  Eq. 
542;  Hare  v.  London  and  Northwest- 
em  R'y  Co.,  2  Johns.  A  Hem.  80. 
See  Hartfoi*d  and  N.  H.  R.  R.  Co.  v. 
New  York  and  N.  H.  R.  R.  Co.,  3 
Rob.  (N.  Y.)  411;  Columbus,  P.  and 
I.  R.  R.  Co.  V,  Indianapolis  and  B.  R. 
R.  Co.,  5  McLean,  450;  Androscog- 
gin, etc.,  R.  R.  Co.  V.  Androscog- 
gin R.  R.  Co.,  52  Me.  417;  Chicago, 
P.  &  St.  L.  Ry.  Co.  V.  Ayres,  14  111. 
644. 

*  See  Johnson  v.  Shrewsbury,  etc., 
R'y  Co.,  3  De  G.  M.  <&  G.  914;  Gard- 
ner 0.   London,  Chatham,  etc.,  R*y 
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§  309.]         THE   LAW   OF   PRIVATE   CORPORATIONS.  [CHAP.  VU. 


seem  that  a  contract  whereby  one  railroad  company  gives  up 
all  practical  control  over  its  own  road,  and  in  effect  leases  it  to 
the  other  company,  would  be  void.^  Besides,  the  other  com- 
pany might  on  its  side  have  no  power  thus  to  extend  its  busi- 


ness.' 


Pooling  ar- 
range- 
ments. 
Grants  of 
excluflive 
privileges. 


§  309.  Different  considerations  arise  regarding  the  validity 
of  pooling  arrangements  or  other  contracts,  the  object 
of  which  is  to  prevent  competition  between  parallel 
and,  in  the  natural  order  of  things,  competing  roads. 
In  the  absence  of  special  authority,  such  contracts 
are  ult7*a  viresj  and  on  grounds  of  public  policy 
are  illegal  and  void.'  Thus,  it  is  ultra  vires  and  illegal  for  one 
railroad  company  to  purchase  the  stock  of  another  with  a  view 
to  obtain  a  controlling  interest  in  the  latter,  and  thus  prevent 
competition  between  itself  and  the  other  company.^  So  a  con- 
tract whereby  a  railroad  company  a|;rees  to  give  an  express 
company  exclusive  privileges  on  its  road  is  void  ;  and  the  rail- 
road company  may  be  enjoined  from  carrying  it  out ; '  and 


Co.,  L.  R.  2  Ch.  212;  State  v.  Hart- 
ford and  N.  H.  R.  R.  Co.,  29  Coun. 
538. 

^  It  was  80  held  in  Ohio  and  Missis- 
sippi R.  R.  Co.  V.  Indianapolis,  etc., 
R  R.  Co.  (Saperior  Ct.  of  Cin.),  5 
Am.  Law  Reg.  N.  S.  733.  See  Simp- 
son V.  DeniBon,  10  Hare,  61.  Com- 
pare Midland  R'y  Co.  v.  Great  West- 
era  R'y  Co.,  L.  R.  8  Ch.  841 ;  Attorney- 
Greneral  v.  Great  Eastern  R'y  Co.,  L. 
a  11  Ch.  1).  440. 

^  See  cases  in  last  note,  also  Nau- 
gatuok  R.  R.  Co.  v.  Waterbory  Batton 
Co.,  24  Conn.  468,  482. 

» Hartford  and  N.  H.  R.  R.  Co.  v. 
New  York  and  N.  H.  R.  R.  Co.,  3 
Rob.  (N.  Y.)  411;  Stewart  v.  Erie 
and  Western  Trans^n  Co.,  17  Minn. 
372;  Gulf,  etc.,  Ry.  Co.  v.  State,  72 
Tex.  404;  Charlton  v.  Newcastle  and 
Carlisle  R'y  Co.,  5  Jur.  N.  S.  1096. 

« Central  R.  R.  Co.  v.  Collins,  40 
Ga.  582;  Hazleliurst  v.  Savannah, 
etc.,  R.  R.  Co.,  43  Ga.  13;  Elkins  v. 
Camden  and  Atlantic  R.  R.  Co.,  36 
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N.  J.  Eq.  5;  Pearson  v.  Concord  B. 
R.  Co.,  62  N.  H.  637;  Buckeye 
Marble,  etc.,  Co.  v.  Harvey,  20  S.  W. 
Rep.  (Tenn.)  427.  See,  De  La 
Vergne  Co.  o.  German  Sav.  Inst, 
175  U.  S.  40. 

^Sandfordo.  Railroad  Co.,  24  Pa. 
St  378;  New  England  Express  Co.  v. 
Maine  Central  R.  R.  Co.,  57  Me.  188. 
See  Cumberland  Valley  R.  R.  Co.'s 
Appeal,  62  Pa.  St  218. 

A  common  carrier  is  as  much  bound 
to  carry  for  other  carriers  as  for  other 
persons.  Dinsmore  o.  LouisTille  C. 
and  L.  R'y  Co.,  2  Flippen,  672.  See 
Atchison,  T.  and  S.  F.  R.  R,  Co.  u. 
Denver  and  N.  O.  R.  R.  Co.,  110  U. 
S.  667.  And  cannot  discriminate 
against  an  express  company.  South- 
ern Express  Co.  v.  Memphis,  etc.,  R. 
R.  Cos.,  2  McCi-ary,  570;  see  Express 
Cos.  c.  Railway  Cos.,  3  McCrary,  147. 
But  a  contract  whereby  a  railroad 
company  agi*eed  with  a  telegraph 
company  to  allow  no  other  telegraph 
line  to  be  constructed  along  the  line 


PABT  UL]  acts   B£:yOND   THE  COEPOBATE  POWEBS.      [§  809, 

equally  void  is  a  contract  giving  exclusive  advantages  to  oertain 
shippers  over  all  others.  ^  "  Every  common  carrier  must  carry 
for  all  to  the  extent  of  his  capacity,  without  undue  or  unreason- 
able diacrioimation  either  in  charges  or  facilities."  ^ 


of  iti  nilroad  was  held  valid;  there 
being  several  other  lines  of  railroads 
between  the  important  points  on  the 
road,  and  no  necessity  for  construot- 
ing  a  telegraph  line  along  it.  West- 
«ni  Union  Tel.  Co.  o.  Atlantic  and 
Pac.  TeL  Co.,  7  Bias.  367;  see,  also, 
Western  Union  Tel.  Co.  v.  Chicago, 
etc,  R.  R.  Co.,  86  lU.  246.  Contra, 
Western  Union  Tel.  v,  Burlington, 
etc.,  R'y  Co.,  3  McCrary,  130.  See 
Atlantic  and  Pac.  Tel.  Co.  v.  Union 
Pac.  R.  R.  Co.,  1  McCrary,  541. 
Compare  Wright  v.  Ryder,  36  Cal. 
312;  Iforria  Run  Coal  Co.  v.  Barclay 
Coal  Co.,  68  Pa.  St.  173. 

'Messenger  v.  Pennsylvania  R.  R. 
Co.,  37  N.  J.   li.  531;  8.  C,  36  N.  J. 
L.  407;  Chicago  and  A.  K  R.  Co.  v. 
SoflTem,  129  III.  274.     The  contract 
of  a  common  carrier  to  allow  draw- 
backs on  freight  to  a  party,  and  not 
to  allow  tbem  to  any  other  person, 
is  against  public  policy  and   yoid. 
Stewart  v.   Lehigh  Valley  R.  R.  Co., 
38 N.J.  Lk  505.    An  injunction  can 
be  had  to  restrain  a  railroad  com- 
pany from  agreeing  not  to  transport 
goods  at  rates  fixed  by  law.    Rogers' 
LocomotiTO  Works  v.  Erie  R*y  Co., 
»  N.  J.  £q.    379.     But,  though  it 
aeems  a  common  carrier  can  in  no 
event  charge  more  than  a  reasonable 
price,  it  is  held  that  he  may  charge 
less  to  one  person  than  to  another: 
Rtchbnrg  B.  B.  Co.  e.  Gage,  12  Gray 
(Mass.),  393;  Johnson  v.  Pensacola, 
etc,  B.  K  Co.,  16  Fla.  623,  667;  Ra- 
Ssn  «.  Aiken,  9  Lea   (Tenn.),  609; 
Mnnhall  v.  Pennsylvania  R.  R.  Co., 
92  Pa.  St  150;  iS'a;  parte  Benson,  18 
S.  C.  88;  Houston,  etc.,  B^y  Co.  v. 
fimt,  68  Tex  98.    See  Atchison,  T. 
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and  S.  F.  B.  R.  Co.  o.  Denver  and  N. 
O.  R.  R.  Co.,  110  U.  S.  667.  A  rail- 
road company  is  under  a  duty  to 
transport  merchandise  on  equal 
terms  for  all  parties,  where  the  carry- 
ing for  some  shippers  at  a  lower 
price  than  for  others  will  create 
monopoly  or  destroy  the  business  of 
those  less  favored.  Scofleld  v,  R'y 
Co.,  43  Ohio  St.  571;  Brundred  v. 
Bice,  49  Oliio  St  640. 

So  a  contract  to  grant  privileges 
for  the  withdrawal  of  opposition, 
based  on  public  grounds,  to  proposed 
legislation  concerning  a  railroad,  is 
void.  Pingry  v.  Washburn,  1  Aiken 
(Yt.),  264.  Otherwise  if  the  opposi- 
tion rests  on  private  grounds.  Low 
V.  Conn.  P.  R.  R.  Co.,  46  N.  H.  284. 
As  to  contracts  to  locate  stations, 
see  §  162. 

3  Atchison,  T.  and  S.  F.  B.  B.  Co. 
0.  Denver  and  N.  O.  B.  B.  Co.,  110 
U.  S.  667,  674.  Ace.  Boot  v,  L.  I.  B. 
Co.,  114  U.  S.  300;  Indian  Biver  S. 
Co.  V.  East  Coast  Trans.  Co.,  28  Fla. 
387,  435;  State  v.  C.  N.  O.,  etc.,  B. 
B.  Co.,  47  Ohio  St  130.  Contracts 
between  railroad  and  telegraph  com- 
panies, vesting  in  the  latter  the  ex- 
clusive right  to  use  the  railroad's 
right  of  way  for  telegraph  poles,  etc., 
are  void,  as  against  public  policy, 
being  in  restraint  of  trade  and  tend- 
ing to  create  monopolies.  Bailroad 
companies  cannot  convey  to  another 
company  for  its  exclusive  interests, 
and  in  antagonism  to  the  public  in- 
terests, property  acquired  by  the 
railroad  company  through  its  right 
of  eminent  domain.  Western  Union 
Tel.  Co.  V.  American  Union  Tel.  Co., 
65  G».  160.     See  §  350  and  notes. 

278 


§  309a.]     THE  LAW   OF  PRIVATB  COBPOBATIONS.    [CHAP.  VH. 

In  1889,  the  Supreme  Court  of  New  Hampshire  rendered  a 
decision  holding  that  a  contract  between  competing  railway 
companies,  made  to  prevent  competition,  but  not  for  the  purpose 
of  raising  prices  of  transportation  above  a  reasonable  standard, 
is  not  void  as  against  public  policy.*  "  While,  without  doubt, 
contracts  which  have  a  direct  tendency  to  prevent  a  healthy 
competition  are  detrimental  to  the  public,  and  consequently 
against  public  policy,  it  is  equally  free  from  doubt  that  when 
such  contracts  prevent  an  unhealthy  competition,  and  yet  fur- 
nish the  public  with  adequate  facilities  at  fixed  and  reasonable 
rates,  they  are  beneficial  and  in  accord  with  sound  principles  of 
public  policy.  For  the  lessons  of  experience  ....  demon- 
strate that  the  public  interest  is  not  subserved  by  competition 
which  reduces  the  rate  of  transportation  below  the  standard  of 
fair  compensation ;  and  the  theory  which  formerly  obtained, 
that  the  public  is  benefited  by  unrestricted  competition  between 
railroads,  has  been  so  emphatically  disproved  by  the  results 
which  have  generally  followed  its  adoption  in  practice,  that  the 
hope  of  any  permanent  relief  from  excessive  rates  through  the 
competition  of  a  parallel  or  rival  road  may,  as  a  rule,  be  justly 
characterized  as  illusory  and  fallacious."^ 

§  309a.  Notwithstanding  the  force  of  its  reasoning,  this  de- 
"Truflts"  cision  of  the  New  Hampshire  court  is  out  of  accord 
and^monop.   y^^^y^  ^^^  ^j.^^^  ^f  decisions  throughout  the  United 

States.  Many  of  these  are  based  upon  recent  stat- 
utes forbidding  all  contracts  which  prevent  competition  and 
create  combinations  or  monopolies.^  The  Act  of  Congress  of 
July  2,  1890,  is  of  this  character.  It  is  entitled  "An  act  to  pro- 
tect trade  and  commerce  against  unlawful  restraints  and  mo- 
nopolies." By  this  act  "  every  contract,  combination,  in  the 
form  of  trust  or  otherwise,  or  conspiracy,  in  restraint  of  trade 


1  RaUroad  v.  Railroad,  66  N.  H.  100. 

s  Railroad  v.  Railroad,  66  N.  H. 
100, 127.  Opinion  of  Court  per  Blod- 
gett,  J. 

*  The  Illinois  statute  was  held  un- 
constitutional, because  it  exempted 
combinations  of  farmers,  and  so  de- 
nied the  equal  protection  of  the  laws. 
Connolly  «.  Union  Sewer  Pipe  Co., 
1S4  U.  S.  540.    The  Tennessee  statute 
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was  sustained  in  People  ex  reL  Astor 
c.  Schlitz  Brew.  Co.,  104  Tenn.  715, 
but  the  decision  is  inconsistent  with 
the  Connolly  case.  The  New  York 
statute  was  construed  in  Matter  of 
Davies,  168  N.  Y.  89.  As  to  Missoari 
statute,  see  State  ex  rel.  Crow  v.  Fire- 
men* s  Fund  Ins.  Co.,  152  Mo.  1;  State 
ex  rel  Star  Pub.  Co.  v.  Associated 
Press,  159  Mo.  4ia 


YAXl    III.]  ACTS    BEYOND   THE  CORPOBATE   POWERS.     [§  309(1. 

or  commerce  among  the  several  states  or  with  foreign  nations, 
IB  hereby  declared  to  be  illegal."  This  provision  is  held  to  ap- 
ply to  comuion  carriers  by  railroad,  and  to  prohibit  a  contract 
between  them  in  restraint  of  interstate  trade ;  even  though  such 
contract  is  entered  into  between  competing  lines,  and  only  for 
the  purpose  of  affecting  rates  of  transportation.  It  renders 
illegal  all  such  agreements,  making  no  exception  in  favor  of 
those  the  terms  of  which  may  be  reasonable,  and  which  estab- 
lish only  reasonable  rates.  It  need  not  be  sho^vn  that  the  agree- 
ment was  entered  into  for  the  purpose  of  restraining  trade,  if 
snch  restraint  is  its  necessary  effect.^ 

The  general  principle  may  be  regarded  as  established  that 
corporations  cannot,  in  a  manner  calculated  to  stifle  competition 
and  create  a  monopoly,  combine  their  properties  and  interests, 
except  by  means  of  competently  authorized  and  regularly  car- 
ried out  consolidation.  This  principle  applies  not  only  to  cor- 
porations having  public  duties  to  perform,  or  in  whose  enter- 
prises the  public  has  a  tangible  interest ;  it  also  applies  to  any 
combination  of  corporations  of  any  kind  when  the  result  would 
be  a  monopoly  in  any  branch  of  business.^  That  is  to  say,  in 
popular  language,  corporations  may  not  form  a  "  trust,"  for  a 
"  trust "  is  tiltra  vires,  illegal,  and  void,  and  a  ground  of  for- 
feiture of  corporate  franchises,  whether  the  agreement  be  en- 
tered into  by  formal  corporate  action,  the  corporations  appear- 
ing as  the  contracting  parties,  or  whether  it  be  entered  into  by 
the  shareholders  of  the  several  corporations  in  their  individual 
capacity  as  shareholders,  but  with  a  view  of  bringing  under  one 
management  the  interests  and  properties  of  the  several  corpora- 
tions. 


^  U.  S.  V.  Freight  A88*n,  166  U.  S. 
290,  White,  Field,  Gray,  Shii-as,  JJ., 
disaenting,  foUowed  in  U.  S.  v. 
Joint  Traffic  Assn.,  171  U.  S.  505. 
See  U.  S.  V.  Pipe  Co.,  85  Fed.  Rep. 
271.  But  this  act  does  not  prohibit 
a  monopoly  in  the  manufacture  of  a 
commodity.  U.  S.  v.  Knight  Co., 
156  U.  S.  1.  Compare  Dneber  Watch 
Case  Mfg.  Co.  v.  Howard  Co.,  35  U. 
S.  App.  16.  Nor  has  it  any  applies^ 
tlon  to  a  combination  among  commis- 


sion merchants  dealing  in  live  stock, 
such  combination  having  only  an  in- 
direct influence  on  interatate  com- 
merce. Hopkins  o.  U.  S.,  171  U.  S. 
578.  See,  also,  Anderson  v,  U.  S.,  171 
U.  S.  604.  In  Addyston  Pipe  &  Steel 
Co.  V,  U.  S.,  175  U.  S.  211,  the  statute 
was  held  applicable  as  interstate 
commerce  was  affected. 

^  Bailey  v.  Master  Plumbers,  103 
Tenn.  99;  State  ex  rel.  Crow  v.  Fire- 
men's Fund  Ins.   Co.,   152    Mo.   1; 
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§  309&.  These  principles  were  discussed  and  exemplified  in 
the  oases  of  People  v,  Korth  Kiver  Sugar  Kefining  Co.,  *  and 
State  V.  Standard  Oil  Co.^  In  the  former  of  these  cases  it  was 
held  that  the  corporations  who  entered  the  "  Sugar  Trust  '• 
thereby  rendered  themselves  liable  to  forfeiture  of  franchises 
and  that  judgment  of  forfeiture  and  dissolution  was  properly 
given  by  the  court  below ;  and  further,  that  it  was  immaterial 
how  the  improper  combination  was  effected,  whether  by  formal 
corporate  action  of  the  several  corporations,  or  by  action  nom- 
inally taken  by  the  holders  of  all  the  stock :  there  can  be  "  no 
partnership  of  separate  and  independent  corporations,  whether 
directly  or  indirectly  through  the  medium  of  a  trust ;  no  sub- 
stantial consolidations  which  avoid  and  disregard  the  statutory 
permissions  and  restraints,  ....  manufacturing  corporations 
must  be  and  remain  several,  as  they  were  created,  or  one,  under 
the  statute." ' 

In  the  latter  case,  of  the  Standard  Oil  Trust,  the  same  prin- 
ciples were  decided  under  similar  circumstances.  The  case  is 
authority  for  the  two  following  propositions,  taken  respectively 
from  the  judge's  headnote  and  from  the  opinion  of  the  court : 

"  An  agreement  by  which  all  or  a  majority  of  the  stockholders 
of  a  corporation  transfer  their  stock  to  certain  trustees,  in  con- 
sideration of  the  agreement  of  the  stockholders  of  other  com- 
panies and  of  members  of  limited  partnerships,  engaged  in  the 
same  business,  to  do  likewise ;  and  by  which  all  are  to  receive 
in  lieu  of  their  stocks  and  interests,  so  transferred,  trust  certifi- 
cates to  be  issued  by  the  trustees,  equal  at  par  to  the  par  value 
of  their  stocks  and  interests ;  and  by  which  the  trustees  are  em- 
powered as  apparent  owners  of  the  stock  to  elect  directors  of  the 
several  companies,  and  thereby  control  their  affairs  in  the  inter- 
ests of  the  trust  so  created ;  and  are  to  receive  all  dividends 
made  by  the  several  companies  and  limited  partnerships,  from 
which,  as  a  common  fund,  dividends  are  to  be  made  by  the  trus- 


Tuscaloosa  Ice  Mfg.  Co.  o.  Williams, 
127  Ala.  110.  But  that  a  corporation 
is  party  to  a  monopoly  is  no  defence 
to  an  action  brought  by  it  for  goods 
sold.  Connolly  t.  Union  Sewer  Pipe 
Co.,  184  U.  S.  540.    See,  also,  Att'y- 
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Qen*l  V,  American  Tobacco  Co.,  65 
N.  J.  Eq.  352;  56  N.  J.  £q.  847. 

1 121  N.  Y.  582  (Sugar  Tmst). 

M9  Ohio  St.  187  (Standard  Oil 
Trust). 

«  121  K.  Y.  582,  626.  Opinion  of 
the  Court  per  Finch,  J. 
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tees  to  the  holders  of  the  trust  certificates,  tends  to  the  qreation 
of  a  monopoly  to  control  production  as  well  as  prices,  and  is 
against  public  policy." 

^  Where  all,  or  a  majority,  of  the  stockholders  comprising  a 
corporation,  do  an  act  which  is  designed  to  affect  the  property 
and  business  of  the  company,  and  which,  through  the  control 
their  numbers  give  them  over  the  selection  and  conduct  of  the 
corporate  agencies,  does  affect  the  property  and  business  of  the 
company  in  the  same  manner  as  if  it  had  been  a  formal  resolu- 
tion of  its  board  of  directors ;  and  the  act  so  done  is  tdtra  vires 
of  the  corporation  and  against  public  policyi  and  was  done  by 
them  in  their  individual  capacity  for  the  purpose  of  concealing 
their  real  purpose  and  object,  the  act  shoulcl  be  regarded  as  the 
act  of  the  corporation  ;  and  to  prevent  the  abuse  of  corporate 
power,  may  be  challenged  as  such  by  the  state  in  a  proceeding 
in  quo  warrarUo^  * 

§  309c.  These  matters  took  different  forms  in  other  cases ; 
but  the  principle  applied  was  the  same,  ^.  ^.,  that  monopolies 
are  against  public  policy.  Thus  the  agreement  of  two  gas  com- 
panies doing  business  in  Chicago  to  divide  the  territory  of  the 
city  between  them,  surrender  their  respective  gas-mains  to  each 
other  within  the  district  mutually  abandoned,  and  bind  them- 
selves not  to  sell  gas  within  each  other's  districts,  is  void  be- 
cause creating  a  monopoly.^  Subsequently  the  Supreme  Court 
of  Illinois,  laying  down  the  broad  principle  that  whatever  tends 
to  create  a  monopoly  or  prevent  competition  between  those 
engaged  in  a  business  of  a  public  character  is  unlawful,  held  it 
to  be  against  public  policy  and  unlawful  to  form  a  corporation 
for  the  purpose  of  controlling  all  the  corporations  engaged  in 
the  same  kind  of  business ;  the  court  sustained  a  quo  warranto 
against  a  corporation  formed  to  buy  up  the  stock  of  and  control 
the  gas  companies  of  Chicago.^    And  it  is  held  in  New  York, 


1  state  0.  standard  Oil  Co.,  49  O. 
St  137. 1S4. 

*  Chicago  Gas  Light  Go.  v.  People^  s 
6ts  Light  Co.,  121  HI.  580.  See, 
alio,  State  v.  Portland  Natural  Gas 
Co.,  153  Ind.  483. 

*  People  V.  Chicago  Gas  Trust  Co., 
130  111.  268.  See,  also,  Harding  o. 
km,  Glncose  Co.,  182  111.  651;  State 


t>.  Nebraska  Distilling  Co.,  29  Keb. 
700;  and  compare  Scran  ton  Electric 
Co.'s  Appeal,  122  Pa.  St  154 ;  Bruns- 
wick Gas  Light  Co.  v.  United  Gas, 
etc.,  Co.,  85  Me.  532;  Buckeye  Mar- 
ble, etc.,  Co.  «.  Harvey,  20  S.  W. 
Rep.  (Tenn.)  427;  State  o.  American 
Cotton  Oil  Trust,  40  La.  Ann.  8; 
Richardson  v,  Ruhl  (Diamond  Match 
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as  well  as  in  Illinois,  that  a  corporation  formed  for  the  porpose 
of  controlling  within  a  city  the  prices  of  important  commodi- 
ties like  milk  or  coal,  is  formed  for  an  illegal  pur|K)se,  being 
contrary  to  public  policy,  which  is  to  allow  free  competition : 
and  it  need  not  be  shown  that  the  prices  were  excessive.^ 

§  309^.  The  terra  "  trust "  has  continued  in  popular  use  to 
express  the  idea  of  a  very  large  and  wide  reaching  enterprise. 
But  after  the  decisions  in  People  v.  North  River  Sugar  Befin- 
ing  Co.  and  State  v.  Standard  Oil  Co.,  and  other  cases  men- 
tioned in  the  two  last  sections,  corporation  lawyers  acquiesced 
in  the  view  that  "  trusts "  were  illegal  and  could  not  be  sus- 
tained as  a  means  of  effecting  corporate  consolidation.  In 
order,  however,  to  bring  about  a  like  result  in  a  legal  manner, 
corporation  lawyers,  as  it  were,  went  back  aud  resorted  to  the 


Trust),  77  Mich.  632;  Cummings  v. 
Union  Blue  Stone  Co.,  164  N.  Y.  401; 
Cohen  p.  Berlin- Jones  Co.,  166  N.  Y. 
292;  Trenton  Potteries  Co.  v.  Oli- 
phant,  56  N.  .f.  Eq.  680. 

1  People  V,  Mill^  Exchange,  145 
N.  Y.  267;  People  p.  Sheldon,  139 
N.  Y.  251;  Judd  d.  Harrington,  ib. 
105;  Harrow  Co.  v,  Bement,  21  N.  Y. 
App.  290;  Ford  v.  Chicago  Milk 
Shippers'  Ass'n,  155  111.  166;  Dis- 
tilling Co.  V.  People,  156  111.  448. 
Compare  Bishop  p.  Amencan,  etc., 
Co.,  157  111.  284;  U.  S.  V.  Co.  p. 
Schlegel,  143  N.  Y.  537;  Same  v, 
Foehrenbach,  148  N.  Y.  58.  These 
decisions  are  rendered  with  more  or 
less  direct  reference  to  statutes  for- 
bidding monopolies. 

There  are  a  number  of  cases  in  the 
Texas  courts  construing  the  Texas 
statute  against  trusts  and  combina- 
tions. A  contract  was  held  illegal, 
under  this  statute,  whereby  a  coal 
company  gave  exclusive  privileges 
to  a  liquor  dealer  on  its  premises, 
and  agreed  to  pay  its  employes  in 
time- checks  redeemable  weekly  by 
him  on  his  premises,  he  agreeing  to 
pay  the  coal  company  as  rent  two- 
thirds  of  the  profits  of  his  saloon 
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business,  and  to  make  monthly  re- 
turns. Texas  &  Pac  Coal  Co.  v. 
Lawson,  89  Tex.  394.  See,  also, 
Welch  p.  Mill  Co.,  89  Tex.  653;  Gates 
V.  Hooper,  90  Tex.  563;  Brewing  Co. 
V.  Templeman,  ib.  277;  Fuqna  r. 
Brewing  Co.,  ib.  298;  Insuranoe  Co. 
p.  State,  86  Tex.  250.  Exclusive 
privileges  granted  by  a  city  to  lay 
water  piping  were  held  void.  Breu- 
ham  p.  Water  Co.,  67  Tex.  642;  Ed- 
wards Co.  V.  Jennings,  89  Tex.  618. 
But  see  Laredo  v.  Bridge  Co.,  30 
U.  S.  App.  110. 

On  the  other  hand,  the  Rhode 
Island  court  has  declared  that  not 
all  contracts  in  restraint  of  trade  are 
void;  and  it  upheld  one  where  par- 
ties, including  a  corporation,  pooled 
their  oleomargarine  plants,  and 
agreed  not  to  carry  on  a  like  busi- 
ness for  five  years.  Oakdale  Mfg. 
Co.  p.  Garst,  18  R.  I.  484.  Compare 
Williams  p.  Montgomery,  148  N.  Y. 
519.  And  it  is  held  in  California 
that  a  contract  making  a  water  com- 
pany the  sole  agent  of  a  flume  com- 
pany for  the  distribution  of  water 
in  a  city,  is  not  illegal,  as  creating  a 
monopoly.  San  Diego  Water  Co.  v. 
Flume  Co.,  108  Cal.  549. 
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plan  of  a  single  corporation  with  enormous  issues  of  stock  and 
bonds.  Usually  they  organized  such  corporations  in  the  State 
of  New  Jersey.  Soon  it  was  found  that  this  method  might  be  in- 
convenient because  of  the  severity  of  the  statutes  in  many  states 
relating  to  foreign  corporations.^  Some  states  even  required 
them  to  take  out  charters  and  become  domestic  corporations  sub- 
ject to  taxes  and  other  burdens  like  ordinary  domestic  corpora- 
tions. To  obviate  these  difficulties  the  scheme  of  the  so-called 
"  Securities  Company  "  has  now  been  devised.  Its  legality  with 
respect  to  the  Federal  statute  referred  to  in  §  309a  and  similar 
state  statutes  is  still  mbjudice.  Here  the  plan  is  to  organize  a 
corporation  with  comparatively  low  capitalization,  which  shall, 
however,  hold  enough  stock  in  the  various  operating  corpora- 
tions to  make  it  the  majority  stockholder  in  them  all.  The 
funds  to  carry  this  out  are  sometimes  raised  by  a  large  issue  of 
bonds  by  the  "  Securities  Company,"  which  are  often  secured 
by  the  pledge  of  the  stocks  of  the  operating  corporations ;  or, 
again,  those  stocks  may  be  pledged  to  other  parties  than  the 
bondholders  for  a  like  purpose  of  raising  necessary  funds. 
Thus,  as  majority  stockholder,  a  "  Securities  Company "  may 
control  and  manage  a  number  of  operating  corporations  of  vast 
capitalization.  Whether  such  an  organization  will  be  held  legal 
is  likely  to  depend  in  each  instance  on  whether  the  court  regards 
it  as  a  cloak  under  which  a  prohibited  combination  is  achieved, 
—or  takes  some  other  bUnder  view.'^ 

§  310.  This  examination  of  the  legal  relations  arising  Liability  of 
from  vUra  vires  transactions  may  be  closed  with  an  ^^^  ^^ 
inquiry  into  the  liability  of  a  corporation  to  account  P^'^J'®^ 
for  benefits  which  it  has  received  under  an  ultra  vires  ceived  tm- 
contract  when  it  is  seeking  to  repudiate  the  obliga-  v^^^^cot? 
tions  thereof.  *™*^*- 

Some  years  ago  the  New  Hampshire  court  stated  the  general 
principle :  "  However  the  contractual  power  of  the  defendants 
may  be  limited  under  their  charter,  there  is  no  limitation  of 
their  power  to  make  restitution  to  the  other  party  whose  money 
or  property  they  have  obtained  through  an  unauthorized  con- 


'  Cf.  post,  §§  400  et  seq,  . 

*  See  a  paper  by  Edward  B.  Whit- 


ney in  the  Yale  Law  Journal,  June, 
1902. 
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tract."  *  The  words  of  the  court  here  recognize  a  right  on  the 
part  of  the  other  contracting  party,  not  to  compel  the  corpora- 
tion to  perform,  but  to  compel  it  to  make  restitution  of  what  it 
has  received.  Certainly,  if  the  corporation  refuses  to  perform 
its  side  of  the  contract,  property  may  have  come  into  its  pos- 
session to  which  it  has  no  right ;  and  it  is  not  uUra  vires  a  cor- 
poration to  restore  that  which  it  has  no  legal  right  to  keep. 
And  often  the  performance  on  the  part  of  the  other  party  will 
be  the  measure  of  the  restitution  to  which  he  is  entitled  from 
the  corporation.* 

Accordingly,  some  courts  state  the  following  rule :  The  fact 
that  an  tUtra  vires  contract  has  been  executed  by  the  other  con- 
tracting party  and  that  the  corporation  has  received  the  benefit 
will  not  sustain  a  suit  against  the  corporation  on  the  contract ; 
the  remedy  is  a  suit  in  disaffirmance  and  for  an  accounting  for 
benefits  received ;  in  which  case  the  plaintiffs  right  rests  on  an 
impUed  contract  on  the  part  of  the  corporation  to  return  prop- 
erty received  or  make  compensation  for  what  it  is  not  entitled 
gratuitously  to  retain.^ 

There  is  nothing  in  these  propositions  repugnant  to  the  gen- 
eral doctrine  of  the  Federal  Supreme  Court  upon  the  subject 
of  tUtra  vires.  Indeed  in  the  case  of  the  Central  Transporta- 
tion Co.  V.  Pullman's  Palace  Car  Co.,  the  court,  through  Jus- 
tice Gray,  intimated  that  the  court  would  permit  property  to 
be  recovered  back  :  "  In  such  case,  however,  the  action  is  not 
maintained  upon  the  unlawful  contract,  nor  according  to  its 
terms :  but  on  an  implied  contract  of  the  defendant  to  return, 
or,  failing  to  do  that,  to  make  compensation  for,  property  or 
money  which  it  has  no  right  to  retain.  To  maintain  such  an 
action  is  not  to  affirm,  but  to  disaffirm,  the  unlawful  contract"  * 
And  in  a  subsequent  suit  in  equity  between  the  same  parties, 


» Railroad  r.  Railroad,  66  N.  H. 
100,  129;  see  also  International  Tr. 
Co.  V.  Company,  70  N.  H.  118. 

^  Tliere  may  be  cases  where  no  res- 
titution can  be  made.  For  instance, 
in  a  recent  Massachusetts  case,  the 
plaintiff  agreed  to  procure  a  cus- 
tomer for  a  national  bank,  and  in  re- 
turn was  to  haye  certain  business  put 
into  his  hands.    The  court  held  that 
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the  contract  was  ultra  vires^  and 
could  not  be  enforced.  The  plaintiff 
had  performed.  Dresser  v.  TraderB* 
Nat.  Bank,  166  Mass.  120. 

*  Miller  v.  American,  etc.,  Ins.  Co., 
21  S.  W.  Rep.  39  (Tenn.);  Brunswick 
G.  L,  Co.  c.  United  G.,  etc.,  Co.,  85 
Me.  632;  Railway  Co.'s  v.  Keokuk 
Bridge  Co.,  131  U.  S,  371,  889. 

*  139  U.  S.  60. 
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-ii  was  brought  by  the  lessee  to  cancel  the  ultra  vires 
Ai,  and  the  court  held  that  relief  woold  be  granted  upon  its 
returning  the  property  or  paying  the  value  of  what  it  could 
not  return.*  The  court  said,  however,  with  reference  to  a  line 
of  cases  which  it  cited  approvingly  :  "  They  are  substantially 
unanimous  in  expressing  the  view  that  in  no  way  and  through 
no  channels,  directly  or  indirectly,  will  courts  allow  an  action 
to  be  maintained  for  the  recovery  of  property  delivered  under 
an  illegal  contract  where,  in  order  to  maintain  such  recovery, 
it  is  necessary  to  have  recourse  to  that  contract.  The  right  of 
recovery  must  rest  upon  a  disaffirmance  of  the  contract,  and  it 
is  permitted  only  because  of  the  desire  of  courts  to  do  justice 
as  far  as  possible  to  the  party  who  has  made  payment  or  de- 
livered property  under  a  void  agreement,  and  which  in  justice 
he  onght  to  recover.  But  courts  will  not  in  such  endeavor 
pennit  any  recovery  which  will  weaken  the  rule  founded  upon 
public  policy  already  noticed."  ^ 

Unqaestionably  in  such  instances  many  courts  would  dis- 
tingaish  between  contracts  merely  ultra  vires  and  those  which 
are  also  illegal.  In  regard  to  the  former  the  general  principle  is 
stated  by  Mr.  Brice  as  follows :  ^  "  But  though  a  corporation  can- 
not be  sued,  any  more  than  any  other  citizen,  directly  upon  a 
contract  or  analogous  transaction  which  does  not  bind  it,  yet  if 
it  sets  up  this  defence  it  must  restore  to  the  other  party  what 
it  has  obtained  from  him.  It  may  repudiate  the  transaction  if 
it  chooses,  but  if  so  it  must  repudiate  altogether — it  cannot 
reprobate  and  approbate — it  cannot  reject  and  yet  keep  what  in 
another  form  it  has  rejected."  ^  Clear  as  this  statement  seems, 
it  requires  qualification  in  this  respect:  that  the  corporation 
niay  repudiate  the  contract  without  rendering  up  the  benefits 
which  through  the  contract  have  accrued  to  the  corporate  prop- 
erty, when  such  benefits  have  become  amalgamated  with  the 
corporate  property  and  cannot  be  rendered  up  without  infring- 
ing the  rights  of  persons  who  have  never  assented  to  the  con- 


1  pQUman  Palace  Car  Co.  v.  Central 
Trani.  Co.,  171  U.  S.  138.  The 
opinion  discusses  the  way  to  arrive 
U  the  value.  See,  also,  Aldrich  v. 
Chemical  Nat.  Bk.,  176  U.  S.  618. 


«  171  U.  S.  151. 

»  Ultra  Vires,  2d  Eng.  ed.  p.  769. 

«See  ManTille  v.  Belden  M'g  Co.,  5 
McCrary,  391;  Panhandle  Nat.  Bk.  v. 
Emery,  78  Tex.  498. 
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tract  nor  in  any  way  acquiesced  in  it.^  In  ascertaining  the 
liability  of  the  corporation,  either  directly  on  the  contract,  or 
indirectlv  for  the  benefits  which  throuffh  the  contract  have  ac- 
craed  to  the  corporate  property,  it  must  continually  be  borne 
in  mind  that  the  rights  of  diflferent  persons  regarding  the  cor- 
porate property  are  distinguishable.  Some  persons  may  be  in 
a  position  to  say  to  the  other  contracting  party,  "  take  back 
what  you  can  reach  without  disturbing  my  rights."  The  above- 
mentioned  qualification,  however,  is  applicable  only  where  the 
benefits  from  the  ultra  vires  contract  have  become  indistingoish- 
ably  interwoven  with  the  corporate  property,  so  as  to  make 
impossible  a  restitution  in  integrum. 

§  311.  The  simplest  conceivable  case  for  the  application  of  the 
general  rule  is  where  a  corporation  has  received  specific  property, 
Specific  ^^  ^^  personal,  the  distinguishing  characteristics  of 
chatteig        which  remain  unimpaired  after  it  has  come  into  the 

must  be  ^ 

returned,  possession  of  the  Corporation.  In  such  case  the  prop- 
^^^^'  erty  must  be  returned  upon  the  repudiation  of  the 
contract  in  pursuance  to  which  the  corporation  received  it.*  If 
money  has  been  loaned  to  a  corporation  in  furtherance  of  some 
scheme  known  to  the  lender  to  be  ultra  vires,  it  does  not  neces- 
sarily follow  that  the  corporation  will  have  to  return  the  money, 
which  may  never  have  been  applied  to  corporate  purposes. 
Thus,  where  the  directors  of  a  building  society,  the  rules  of 
which  gave  directors  no  power  to  borrow,  borrowed  money 
for  the  purpose  of  advancing  it  to  the  members  on  the  security 
of  their  shares,  the  lender's  claim  was  disallowed  on  the  wind- 
ing up  of  the  society.'  In  this  case  there  was  no  proof  that  the 
money  was  ever  applied  to  the  proper  purposes  of  the  society 
or  to  the  payment  of  any  debt  for  which  the  society  was  liable. 
On  the  other  hand,  when  through  an  uUra  vires  transaction 
money  has  come  into  the  possession  of  a  corporation  and  has 
been  applied  to  proper  corporate  purposes,  the  corporation  in 
repudiating  the  transaction  will  have  to  refund  the  money  so 


iSee  Hiirs  Case,  L.  R.  9  £q.  605. 

'  A  national  bank,  on  being  repaid 
a  loan,  must  return  property  which 
came  into  its  hands  in  pursuance  of 
a  contract  it  had  no  authority  to 
make.     Logan  County  Kat  Banko. 
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Townsend,  130  U.  S.  67.    Compare 
§277. 

■  In  re  Nat.  Permanent  Benefit 
B'ld'g  Asso.,  ex  parte  Williamson, 
L.  R.  6  Ch.  309. 
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applied.'  Thus,  in  Burges  and  Stock's  Case*  the  holders  of 
marine  insurance  policies,  which  the  company  was  not  author- 
ized to  issue,  were  allowed  on  winding  up  the  company  to  re- 
cover the  premiums  paid  by  them  on  such  policies ;  but  were 
not  allowed  to  recover  the  value  of  the  poUcies,  Page-Wood, 
V.  C,  saying :  "  They  have  had  no  consideration  for  the  pre- 
miains  they  paid.  The  directors,  it  is  true,  had  no  power  to 
issue  marine  policies ;  but  they  had  power  to  receive  money 
and  apply  it  to  the  benefit  of  the  company.  It  is  proved  that 
ihey  did  so  receive  and  apply  these  premiums,  and  the  amount 
might  have  been  recovered  even  at  law  as  money  had  and  re- 
ceived." ' 

§  312.  The  liability  of  a  corporation  to  account  for  benefits 
received  by  it  under  an  ultra  vires  transaction,  does  B^gig  ^f  the 
not  rest  on  the  circumstance  that  the  other  party  has  i^a^iii^y' 
rendered  services  or  parted  with  property,*  nor  on  that  circum- 
stance combined  with  the  further  circumstance  that  the  prop- 
erty of  the  corporation  has  received  a  benefit.  The  still 
further  circumstance  must  exist  that  the  benefit  itself  was 
appropriated  to  the  uses  of  the  corporation  through  some  cor- 
porate agency  acting  within  the  scope  of  its  express  or  implied 
authority.^  No  more  than  an  individual  can  a  corporation  be 
compelled  to  account  for  money,  property,  or  benefits  thrust 
upon  it  without  its  consent.  In  such  case  the  only  remedy  of 
the  owner  is  to  recover  the  identical  property  or  its  proceeds, 
if  one  or  the  other  can  be  traced.  Moreover,  from  the  mere 
retention  and  use  of  a  benefit,  where  there  is  no  freedom  of 


i  German  Nat.  Bk.  v.  Butcher^B, 
etc.,  Co.,  97  Ky.  34  ;  Union  Hard- 
ware Co.  c.  Plume,  etc.,  Co.,  58  Conn. 
219.  A  corporation  cannot  repudi- 
ate a  mortgage,  made  in  disregard 
ol  statutory  provisions,  witliout  re- 
toroiog  the  money.  Williams  v. 
Buk,  71  Miss.  858 ;  So.  B.  <&.  L. 
Ass'n  V.  Casa  Grande  Stable  Co.,  128 
Ala.  624. 

^  2  J.  A  H.  441. 

'See,  also,  White  o.  Franklin 
BsDk,  22  Pick.  181 ;  Hawken  v. 
Bwime,  8  M.   &  W.  70S ;    Port  of 


Lond.  Assur.  Co.'s  Case,  5  De  G.  M. 
Sc  G.  465  ;  S.  C,  sub  nom,  Ernest 
».  Nicholls,  6  H.  L.  C.  401;  Hall  «. 
Mayor,  etc.,  of  Swansea,  6  Q.  B.  626; 
In  re  Cork,  etc.,  R'y  Co.,  L.  R.  4  Ch. 
748,  760 ;  Humphrey  r.  Patrons' 
Mercantile  Ass'n,  50  Iowa,  607. 

^  Except  where  a  specific  piece  of 
property  may  be  handed  back. 

*  Franco-Texan  Land  Co. «.  McCor- 
mick,  85  Tex.  417;  Hawtayne  o. 
Bourne,  7  M.  &  W.  505  ;  Ex  parte 
Cropper,  1  De  G.  M.  &  G.  147. 
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choice  to  reject  or  accept,  no  promise  to  pay  or  account  for  the 
same  can  be  implied.^ 

§  313.  The  rules  already  stated  are  not  always  nor  altogether 
applicable  to  restitutions  on  the  repudiation  of  con- 
tutra  vires  tracts  which,  besides  being  tUtra  vires,  are  also  un- 
lawful. 

A  party  to  a  contract^  the  making  of  which,  though  pro- 
hibited by  law,  is  not  malum  in  se,  may,  while  it  remains  ex- 
ecutory, rescind  it  and  recover  money  advanced  by  him  thereon 
to  the  other  party  who  has  performed  no  part  thereof.  Per- 
mitting the  plaintiff  to  recover  back  is  not  carrying  out  the 
illegal  transaction,  but  the  effect  is  to  put  everybody  in  the 
situation  they  were  in  before  the  illegal  contract  was  deter- 
mined on.^  Thus,  where  a  deposit  was  made  in  a  bank,  and 
the  depositor  received  a  book  containing  the  cashier^s  certificate 
that  the  money  was  to  remain  on  deposit  a  certain  length  of 
time,  it  was  held  that  such  stipulation  was  void  as  amounting 
to  a  contract  on  the  part  of  the  bank  for  the  payment  of  money 
at  a  future  day  certain,  a  contract  prohibited  by  statute.  Bnt 
the  court  held  that,  though  no  action  could  be  maintained  by 
the  depositor  on  the  stipulation,  still  he  could  recover  back  the 
money  before  the  expiration  of  the  time  for  which  it  was  to 
remain  on  deposit,  and  that,  too,  without  any  previous  demand 
on  the  bank.'  It  will  be  noticed  that  in  this  case,  though  the 
express  contract  was  bej^ond  the  cashiers  authority,  yet  receiv- 
ing the  money  on  deposit  was  not,  and  so  the  money  was  actu- 
ally applied  to  the  purposes  of  the  bank  by  its  agent  acting 
within  his  powers. 

Sometimes  a  harsher  doctrine  is  applied.  Undoubtedly  the 
right  of  a  party  to  an  illegal  contract  to  have  it  rescinded  rests 
on  public  policy  rather  than  on  any  rights  of  the  party  him- 
self.   And  so  a  corporation,  without  regard  to  the  fact  that  it 


1  In  re  Worcester  Com  Exch.  Co., 
3  De  G.  M.  A  G.  180  ;  Zottman  v. 
San  Francisco,  20  Cal.  06  ;  Murphy 
V.  City  of  LouisYille,  9  Bush  (Ky.), 
180  ;  In  re  Kent  Benefit  B*ld*g  Soo., 
1  Dr.  A  Sm.  417. 

>  Spring  Co.  v,  Knowlton,  103  U. 
S.  49 ;  Oneida  B'lc  v.  Onterio  B'k, 
21  N.  T.  490;    White  v.   Franklin 
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B*k,  22  Pick.  181 ;  Dill  t.  Waieham, 
7  Mete.  (Mass.)  438;  Whitney  v. 
Peay,  24  Ark.  22 ;  Fonlke  v.  San 
Diego,  etc.,  R.  R.  Co.,  51  Cal.  365 ; 
Philadelphia  Loan  Co.  r.  Towner,  IS 
Conn.  249.  Compare  Brooks  «.  Mar- 
tin, 2  Wall.  70. 

>  White  0.  Franklin  B'k,  tt  Fiok. 
181. 
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ispartieep$  criminisy  may  invoke  the  aid  of  a  court  to  relieve 
it  from  an  ill^;al  contract ;  for  the  relief  is  regarded  as  given 
to  the  pablic  through  the  party  in  whose  name  it  is  sought. 
Thus,  in  a  New  York  case,  it  was  held  that  a  lease  taken  by  a 
railroad  company  for  the  purpose  of  extending  its  road  beyond 
its  chartered  terminus  was  vltra  vires  and  void,  and  would  be 
set  aside  on  the  application  of  a  party  to  it.  But  it  was  also 
held  that  the  court  would  not  relieve  the  parties  any  further 
thaa  the  public  interest  required,  and  accordingly  no  recovery 
was  permitted  for  the  use  of  the  leased  property  previous  to 
the  time  when  the  lease  was  declared  invalid.^ 

§  314.  Persons  who  at  the  expense  of  a  corporation  have 
received  benefit  from  an  ultra  vires  transaction,  even  _,  ,  ...^  , 

, .  Liability  of 

a  transaction  that  is  illegal  as  against  public  policy,  other  party 
may  have  to  refund  to  the  corporation  to  the  extent 
of  the  benefit  they  have  received.*  Where,  however,  both  the 
corporation  and  the  other  contracting  party  have  received  bene- 
fits under  a  partially  executed  ultra  vires  contract,  the  corpora- 
tion, it  is  held,  cannot  retake  its  property,  which  under  the 
contract  has  passed  to  the  other  contracting  party,  without 
offering  to  return  the  property  of  the  other  party,  which, 
through  the  same  contract,  has  come  into  the  possession  of  the 
corporation ;  and,  at  all  events,  a  corporation  will  be  enjoined 
from  taking  possession  of  its  former  property  under  such  cir- 
cumstances till  a  judicial  settlement  and  accounting  can  be 
had.' 

The  litigation  in  the  cases  cited  in  the  note  arose  from  trans- 
actions which  were  not  only  ultra  vires^  but,  on  grounds  of  pub- 
lic policy,  illegal.  In  one  of  them,  American  Union  Tel.  Co.  v. 
Union  Pacific  Railway  Co.,  Judge  McCrary  said:*  "Many 
cases  hold  that  a  corporation  which  has  made  a  contract  ultra 


^  Union  Bridge  Co.  v.  Troy,  etc., 
R.  B,  Co.,  7  Lans.  (N.  Y. )  240. 

*Br]ce,  Ultra  Vires,  2d  Eng.  ed. 
p.  814.  See  Bryson  v.  Warwick,  etc. , 
Canal  Co.,  1  Sm.  A  G.  447;  S.  C,  4 
De  G.  M.  4  G.  711;  Ernest  v.  Croys- 
dill,2  De  G.  F.  A  J.  175;  Zulueta's 
Claim,  L  R.  5  Ch.  444;  Hardy  o. 
Hetropoiitan  Land  Co.,  L.  R.  7  Ch. 
427. 


»  American  Union  Tel.  Co.  v.  Union 
Pac.  Ry.  Co.,  1  McCrary,  188;  Atl. 
A  Pac.  Tel.  Co.  v.  Union  Pac.  Ry. 
Co.,  ib.  541;  Central  Branch  U.  P. 
R.  R.  Co.  V.  West'n  Union  Tel.  Co., 
ib.  551;  West'n  Union  Tel.  Co.  v. 
Barlingtx)n,  etc.,  Ry.  Co.,  3  McCrary, 
ISO. 

«  1  McCrary,  188,  201. 
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§  315.]  THE  LAW  OF  PBIVATB  CX>EPOBATIONS.  [CHAIJ  VU. 


vires^  which  has  not  beea  fully  performed,  is  not  estopped  from 
pleading  its  own  want  of  power ;  but  that  doctrine  does  not 
apply  to  a  case  where  a  party  comes  into  a  court  of  equity,  and, 
while  retaining  all  that  he  has  received  upon  such  a  contract, 
^  asks  to  be  permitted  to  retake  what  he  has  parted  with  under 
it.  I  take  it  there  is  nothing  in  the  law,  as  there  is  certainly 
nothing  in  the  principles  of  equity,  to  estop  the  court  from 
saying  that  the  obligation  to  return  the  property  transferred 
under  these  contracts  is  mutual,  and  shall  not  be  enforced 
against  one  of  the  parties  without  being,. at  the  same  time, 
enforced  against  the  other.  As  the  parties  and  the  subject 
matter  are  now  before  the  court,  it  is  the  duty  of  the  court,  so 
far  as  is  possible,  to  place  them  in  statu  quo?^^ 

§  315.  In  a  treatise  on  the  law  of  stock  corporations  very 
little  of  the  law  relating  to  municipal  corporations 
corpon^      will  be  included ;  the  latter  being  very  different  legal 
**°™'  institutions  and  subserving  very  different  purposes. 

"  A  municipal  corporation,"  says  Justice  Hunt,  "  in  the  exer- 
cise of  all  its  duties,  including  those  most  strictly  local  or 
internal,  is  but  a  department  of  the  state.  The  legislature  may 
give  it  all  the  powers  such  a  being  is  capable  of  receiving, 
making  it  a  miniature  state  within  its  locality.  Again,  it  may 
strip  it  of  every  power,  leaving  it  a  corporation  in  name  only ; 
and  it  may  create  and  recreate  these  changes  as  often  as  it 
chooses,  or  it  may  exercise  directly  within  the  locality  any  or 
all  of  the  powers  usually  committed  to  a  municipality."  *  The 
case  from  which  this  citation  is  taken  held  a  municipal  corpo- 
ration responsible  for  negligence  in  the  management  of  its 
streets ;  and  the  decision  is  undoubted  law.  Nevertheless,  a 
municipal  corporation  is  not  liable  for  misfeasance  or  non- 


1  See,  also,  Madison  Ave.  Baptist 
Church  V.  Oliver  Street  Bap.  Church, 
78  N.  Y.  82.  When  an  illegal  con- 
tract of  consolidation  has  been  exe- 
cuted and  the  defendant  has  derived 
all  the  benefits  from  the  contract, 
its  illegality  is  no  defence  to  a  bill 
in  equity  for  an  accounting  and  re- 
turn to  the  plaintiff  of  the  consider- 
ation of  the  contract    Railroad  9. 

286 


Railroad,  66  N.  H.  100.  When  a  per- 
son enters  into  an  illegal  **  trust"  lie 
cannot  come  into  equity  seeking  an 
accounting  for  the  prqfits  arising  un- 
der such  trust  (i.  e.,  not  suing  in  dis- 
affirmance and  to  get  back  his  prop- 
erty). Uncles  V,  Colgate,  148  N.  Y. 
529. 

^Barnes  v.  District  of  Columbia, 
91  U.  S.  640,  644. 


PABT  in.]  ACTS  BEYOND  THE  COBPOBATE  POWEBS.       [§  817. 

feasance  in  all  respects  like  a  private  corporation,'  and  to 
reason  by  analogy  from  the  one  kind  of  corporation  to  the 
other  may  cause  error. 

§  316.  Manicipal  corporations  have  little  if  any  inherent  ju- 
risdiction to  make  laws  or  adopt  governmental  regulations. 
They  can  exercise  no  powers  in  this  respect  not  given  them 
expressly  or  impliedly  by  their  charters,  or  by  other  statutes 
or  the  constitution  of  the  state.^  There  is  no  contract  implied 
between  manicipal  corporations  and  the  state ;  and  the  state 
may  alter  their  constitutions  in  any  way,  may  divide  one  munic- 
ipal corporation  into  two  or  more,  and  may  apportion  between 
the  new  corporations  the  property  and  burdens  of  the  former 
corporation.  When  a  municipal  corporation  is  legislated  out 
of  existence  and  its  territory  is  annexed  to  other  corporations, 
the  latter,  unless  the  legislature  otherwise  provides,  become 
entitled  to  its  property  and  immunities,  and  severally  liable  for 
a  proportionate  share  of  all  its  subsisting  legal  debts,  as  well  as 
Tested  with  its  powers  of  taxation  to  raise  revenue  to  pay  them. 
The  remedy  of  creditors  of  an  extinguished  municipal  corpora- 
tion is  in  equity  against  the  corporation  succeeding  to  its  prop- 
erty and  powers.*  A  change  in  its  charter,  by  amendment  or 
the  substitution  of  a  new  one,  will  not  be  deemed  to  affect  the 
identity  of  the  corporation  or  relieve  it  from  its  previous  lia- 
bilities, when  substantially  the  same  corporators  and  territory 
are  embraced  under  the  new  charter.^ 

§  317.  Still,  however  much  in  their  organization  and  purposes 
manicipal  corporations  may  differ  from  stock  corporations,  the 
liability  of  the  former  on  their  bonds  issued  in  aid  of  railroad 
and  other  business  enterprises  of  public  importance  is  in  many 
respects  similar  to  the  liability  of  the  latter  on  their 
contracts.    In  especial,  the  rules  governing  the  effect  Jd  ^^SSa. 
of  recitals  in  municipal  bonds  are  analogous  to  the 
rules  determining  the  liability  of  stock  corporations  for  the  acts 

^  Post,  §  335,  note;  and  see  Fowle 
r.  Common  Council  of  Alexandria,  3 
Pet  308,  409;  and  §  177.  Compare, 
CeaeraKy,  Yidal  v.  Girard's  Exec- 
uton,  2  How.  127. 
*  A.  miuiicipal  corporation  cannot 

gnat  an  ezclasi ye  privilege  to  a  street 

niliny  onleM  expressly  authorized. 


Detroit  Citizens'  St.  Ry.  Co.o.  Detroit 
Ry.,  171  U.  S.  48. 

>  Mount  Pleasant  v.  Beckwitli,  100 
U.  S.  614.  See  Newton  v.  Commis- 
sioners, ib.  648  ;  East  Hartford  v. 
Hartford  Bridge  Co.,  10  How.  611. 

*  Broughton  v.  Pensacola,  98  U.  S. 
260. 
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§  818.]       THE  LAW  OF  PBIVATE  COEPOBATION8.    [CHAP.  VH, 


of  their  agents,  when  the  authority  of  the  agent  to  act  is  con- 
ditioned on  facts  peculiarly  within  his  knowledge.^  Moreover, 
the  rule  that  every  person  dealing  with  a  corporation,  private 
or  municipal,  is  affected  with  notice  of  the  corporate  powers,  is 
strikingly  exemplified  in  the  law  of  municipal  bonds.  For 
these  reasons  municipal  bonds  will  be  the  subject  of  discussion 
in  the  next  few  pages. 
§  318.    Since  a  large  proportion  of  the  suits  on  municipal 

bonds  are  brought  in  the  Federal  courts,  the  ded- 
dwisStts.      ^^^^  ^^  ^^®  Supreme  Court  of  the  United  States  upon 

the  validity  of  municipal  bonds  are  of  wide  author- 
ity and  application.^  The  Federal  courts  will  follow  an  un- 
broken line  of  decisions  of  the  highest  court  of  a  state  constra- 
ing  its  constitution  and  statutes.^  But  the  rights  of  banafde 
holders  of  municipal  bonds  are  to  be  determined  by  the  law  as 
judicially  construed  when  the  bonds  in  litigation  were  put  on 
the  market;  and  the  United  States  Supreme  Court  will  not 
follow  the  later  decisions  of  a  state  tribunal  in  conflict  with  de- 
cisions under  which  the  rights  of  such  holders  arose.^  Accord- 
ingly, when  by  a  series  of  decisions  the  highest  court  of  a  state 
has  held  that  the  state  legislature  could  competently  author- 
ize municipal  corporations  to  issue  bonds  in  aid  of  railroads  ex- 
tending beyond  the  limits  of  the  town  or  county  issuing  the 
bonds,  and  those  decisions  have  been  approved  by  the  Federal 
Supreme  Court,  the  fact  that  subsequently  the  highest  court  of 
the  same  state  has  held  its  former  decisions  erroneous,  wiU,  in 
a  Federal  court,  have  no  effect  on  the  rights  of  bona  fide  hold- 
ers arising  from  transactions  which  occurred  before  the  change 
in  state  judicial  opinion  had  been  promulgated.  Under  such 
circumstances  Federal  courts  will  not  follow  the  oscillations  of 
state  courts.*    Moreover,  when  the  question  of  the  validity  of 


1  See  §§  203-207. 

'  Regarding  the  jurlBdiction  of  the 
Federal  Circuit  Courts,  see  Bernard^ s 
Township  n,  Stebbins,  109  U.  S.  341. 

'Township  of  Elmwood  t?.  Marcy, 
92  U.  S.  289;  Claiborne  County  o. 
Brooks,  111  U.  S.  400. 

^  Douglass  0.  County  of  Pike,  101 
U.  S.  677;  Green  County  v.  Conness, 
109   U.  S.   104;    Anderson  o.  Santa 
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Anna,  116  U.  S.  356;  Knoz  County  o. 
Ninth  Nat.  Bank,  147  U.  S.  91. 

^Gelpcke  v.  City  of  Dubuque,  1 
Wall.  175;  Havemeyer  t?.  Iowa  Coun- 
ty, 3  Wall.  294.  See  Columbia  Coun- 
ty V.  King,  13  Fla.  451.  Compare 
Wade  B.  Travis  County,  174  U.S. 
499.  See  Lock  v.  Columbia  Town- 
ship Trustees,  179  U.  S.  472;  Wilkes 
Coun^  V.  Coler,  180  U.  S.  506. 


PART  m.]  ACTS   BEYOND  THE   CORPOBATB  POWERS.       [§  319. 


maoidpal  bonds  held  by  an  innocent  holder  comes  before  the 
Supreme  Court  of  the  United  States,  that  court  in  its  discre- 
tion may  disregard  the  decisions  of  a  state  court,  although 
they  involve  the  construction  of  a  statute  of  the  state,  if  those 
decisions  are  not  deemed  satisfactory.  Sach  a  question  be- 
longs to  the  domain  of  general  jurisprudence,  and  the  Federal 
ooarts  will  not  be  controlled  by  state  decisions.^ 

§  319.  A  municipal  corporation  has,  of  course,  no  implied  or 
inherent  power  to  issue  bonds  in  aid  of  railroad  ^    ,  .    , 
enterprises,^  nor  any  implied  power  to  utter  commer-  ityhasno 
dal  paper  of  any  kind.'    State  legislatures,  however,  power  to 
unless  prohibited  by  some  constitutional  provision,  ^y^^' 
may  authorize  a  town  or  county  to  aid  in  the  con-  ^w^^ds. 
stroction  of  a  railroad  by  subscribing  for  shares  in  the  stock 
of  a  railroad  corporation  and  issuing  bonds  in  payment  there- 
for, or  by  issuing  its  bonds  as  a  simple  gift  to  the  corporation.* 


^Township  of  Pine  Grove  o.  Tal- 
eott,19Wan.  666;  Town  of  Venice 
r.  Mardock,  02  U.  S.  494;  see  Swift 
9.  Tyson,  16  Pet.  1 ;  Gates  v.  Nation- 
al Bank,  100  U.  S.  239;  Railroad  Go. 
T.  National  Bank,  102  U.  S.  14;  Pana 
T.  Bowler,  107  U.  S.  529;  Garroll 
Oiooty  V.  Smith,  111  U.  S.  556.  See, 
also,  §  468. 

^  Kenicott  o.  Supervisors,  16  Wall. 
452;  Thomson  v,  Lee  Gounty,  3  Wall. 

327;  Bamum  v.  Okolona,  148  U.  S. 

383;  Provident  Trust  Go.  o.  Mercer 

County,  170  U.  S.  593;    Hancock ». 

Chicot  County,  32  Ark.  575;  see  Gity 

of  Lynchburg  v.  Slaughter,  75  Va.  57. 

Compare  Bell  v.  Railroad  Co.,  4  Wall. 

508. 

An  injunction  lies  to  restrain  an 
ittne  of  bonds  where  there  has  been 
a  material  departure  from*  the  stat- 
ute. Union  Pac.  K.  R.  Co.  v.  Lincoln 
Co.,  3  Dillon,  300;  City  of  Madison 
V.  Smith,  83  Ind.  502.  See  Noesen  v. 
Town  of  Port  Washington,  37  Wis. 
106;  and  compare  Rogers  v.  Burling- 
ton, 3  Wall.  654,  667.  A  taxpayer 
bas  a  standing  in  court  to  maintain 
•Qch  an  injunction.     Winston  v.  Ten- 1  Compare  Gity  of  Ottawa  r.   Carey, 
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nessee  db  P.  R.  R  Co.,  1  Bax.  (Tenn.) 
82.  But  bonds  of  a  municipal  corpo- 
ration which  are  void  in  the  hands  of 
an  innocent  holder  are  no  charge 
against  the  public,  and  a  taxpayer 
has  no  right  to  enjoin  their  circula- 
tion.    McCoy  V,  Briant,  53  Gal.  247. 

'Claiborne  Gounty  v.  Brooks,  111 
U.  S.  400. 

*  Thomson  v.  Lee  County,  3  WaU. 
327;  Railroad  Co.  v.  Gounty  of  Otoe, 
16  Wall.  667 ;  Town  of  Queensbury  v. 
Culver,  19  Wall.  83;  Clarke  c.  City 
of  Rochester,  28  N.  Y.  605 ;  Davidson 
V.  County  Commissioners,  18  Minn. 
482;  Chicago,  Danville,  etc.,  R.  R. 
Co.  V.  Smith,  62  111.  268;  Leaven- 
woith  County  o.  Miller,  7  Kan.  479 
( in  which  last  case  a  full  review  of  au- 
thorities is  given);  Stockton,  etc., R. 
R.  Co.  V.  City  of  Stockton,  41  Gal. 
147;  Petty  r.  Myei-s,  49  Ind.  1;  Leav- 
enworth, etc.,  R.  R.  Co.  V,  Douglass 
Gounty,  18  Kan.  169;  New  Orleans, 
etc.,  R.  R.  Co.  V.  McDonald,  53  Miss. 
240.  See  Township  of  Pine  Grove  v. 
Talcott,  19  Wall.  666,  677;  Dillon  on 
Municipal  Corps.,  3d  ed.  §  153,  note. 


§  320.]       THE  LAW    OF  PEIVATB  CORPOKATIONS.     [CHAP.  VII. 

And  this  it  is  competent  for  a  legislature  to  do,  with  or  with- 
out the  popular  vote  of  the  municipality,*  although  the  pro- 
jected railroad  lie  outside  of  the  county  or  even  the  state;  pro- 
vided the  building  of  the  road  will  give  the  county  a  desirable 
connection  with  some  other  region.*  The  constitutionalit}^  of 
such  legislation  is  based  on  the  view  that  the  construction  of  a 
railroad  is  of  such  general  utility  that  taxation  in  aid  thereof 
is  constitutional,  being  for  a  public  purpose.^ 

§  320.  In  order  that  municipal  bonds  issued  in  aid  of  a  rail- 
Speciai  road  may  have  any  validity  in  the  hands  of  any  one, 
requiit^  Special  authority  must  have  been  given  by  the  legis- 
^a^  lature  to  the  municipality  to  issue  them.  This  is  un- 
with  notice,  questionable  law.*    And  every  holder  of  municipal 


103  U.  S.  110.  Contra,  People  v. 
Salem,  20  Mich.  452;  Wliiting  v.  She- 
boygan, etc.,  R.  R.  Co.,  25  Wis.  167; 
Hanson  v.  Vernon,  27  Iowa,  28.  The 
last  case  was  virtually  ovenniled  in 
Stewart  v.  Polk  County,  30  Iowa,  1. 
In  the  cases  cited  in  the  following 
notes  the  constitutionality  of  such 
legislation  is  affirmed  or  assumed. 
The  power  to  issue  municipal  bonds 
irapoi*t8  the  power  to  sell  and  make 
them  payable  beyond  the  limits  of 
the  state.  Lynde  v.  The  County,  16 
WaU.  6. 

^  Railroad  Co.  v.  County  of  Otoe, 
16  Wall.  667;  Otoe  County  v.  Bald- 
win, 111  U.  S.  1. 

2  Railroad  Co.  v.  County  of  Otoe, 
16  Wall.  667.  See  Kirkbride  t.- La- 
fayette County,  108  U.  S.  208. 

*  See  Olcott  v.  Supervisors,  16  Wall. 
678;  and  cases  in  last  note  but  one. 
Accordingly,  legislation  authorizing 
an  issue  of  municipal  bonds  to  aid  a 
private  business  enterprise  is  uncon- 
stitutional, and  the  bonds  are  void. 
Loan  Ass*n  v.  Topeka,  20  Wall.  655; 
Parkersburg  v.  Brown,  106  U.  S.  487; 
Osborne  v.  County  of  Adams,  106  U. 
S.  181;  Cole  V.  Lagrange,  113  U.  S.  1. 
Where,  however,  a  statute  declares 
all  custom  grist-mills  to  be  *^  public 
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mills, ^^  and  regulates  their  manage- 
ment, the  legislature  may  authorize 
a  municipal  corporation  to  issue 
bonds  in  aid  of  such  a  mill,  although 
it  is  owned  by  a  private  individual. 
Township  of  Burlington  o.  Beasley, 
94  U.  S.  310;  Blair  v.  Cuming  County, 
lUU.  S.  363;  but  compare  C.  B.  U. 
P.  R.  Co.  V.  Smith,  23  Kan.  745. 

*  Wells  V.   Supervisors,    102    U.  S. 
625;  Welch  v.   Post,     99     III.     471; 
Hayes  tJ.  Holly  Springs,  114  U.  S.  120; 
Jonesboro  City  v.  Cairo,  etc.,   R.  R- 
Co.,  110  U.  S.  192;  Concord  r.  Robin- 
son, 121   U.   S.   165.     See  Allen  t. 
Louisiana,  103  U.  S.  80;  and  cases  iu 
next  note.    Where  tliere  is  a  total 
want  of  authority  to  issue  municipal 
bonds,  there  can  be  no  6onajf(ie  hold- 
ing of  them.     Township  of  East  Oak- 
land V,  Skinner,  94  U.  S.   256.    See 
Welch  t.  Post,  supra.     And  the  au- 
thority must  not  have  been  revoked 
before  the  actual  issue  of  the  bonds. 
Town  of  Concord  p.  Portsmouth  Sav- 
ings Bank,  92  U.  S.  625.     The  charter 
of  ai-ailroad  company  authorized  tbe 
county  commissioners  of  a  county 
through  which  the  railroad  passed,  to 
subscribe  for  stock  and  issue  bonds, 
provided     a   majority   of    qualified 
voters  of  the  county  should  vote  in 


PABT  m.]  ACTS  BEYOND  THE  COBPOBATE  POWBBS.        [§  320. 

V>nd8,  whether  he  receive  them  directly  from  the  town  or 
ooanty,  or  from  the  railroad  corporation  to  which  they  may 
%e  been  delivered,  or  take  them  from  some  prior  holder  in  the 
<^diiiary  coarse  of  business,  is  chargeable  with  notice  of  the 
Statutory  provisions  under  which  they  were  issued.^  More- 
over, that  which  is  not  a  valid  law  can  give  no  validity  to  mu- 
nicipal bonds  which  purport  to  be  issued  by  virtue  of  it,  even 
when  those  bonds  have  passed  into  the  hands  of  bona  fide 
holders  for  value.^ 


isTor  of  snch  action.    A  fayorable 
▼ote  was  had;  but  before  the  sab- 
•eription  was  made  the  state  adopted 
a  Mw  coDStitation  which  prohibited 
Nieh  subscriptions  unless  paid  in  cash 
sad  forbade  counties   to  loan  their 
credit  to  any  corporation  or  to  bor- 
row money  in  order  to  take  stock. 
It  was  held  that  the  provisions  in 
the  railroad  charter  anthorizing  the 
commissioners    to    subscribe,    con- 
ferred a  power  on  a  public  corpora- 
tioD  which    could  be  modified  by 
iegislatire  authority;  that  the  char- 
ter did  not  import  a  contract  on  the 
part  of  the  state  with  the  railroad 
corporation    that    counties    should 
Gontinae  comjMtent  to  issue  bonds; 
and  that  the  bonds  issued  after  the 
new  state  constilution  had  gone  into 
effect  were  yoid.    Aspinwall  v.  Com- 
missioners of  the  County  of  Dayless, 
22  How.  364;  confirmed    in   Wads- 
worth  r.  Supervisors,  102  U.  S.  534. 
Compare  Supervisors  v.   Galbraith, 
t^U.  S.  214.      Power  to   subscribe 
to  stock  in  a  railroad  company  does 
not  confer  on  a  mun  icipal  corporation 
power  to  issue  negotiable  bonds  in 
psyment,  unless  the  power  to  issue 
rach  bonds  is  ezpi-essly  or  by  impli- 
cation   conferred    by  the    statute. 
KcIIey  r.  Milan,  127  U.  S.  139;  Norton 
«.  Dyersbcrg,  127    U.  S.   160;    Hill 
cKemphis,  134  U.  S.  198;  Brenham 
V.  German  Am.  Bk.,  144  U.  S.  173. 
See  TouDg  c.  Clarendon   Township, 


132  U.  S.  340;  Merrill  o.  MonUcello, 
138  U.  S.  673.  But  the  express 
power  to  issue  bonds  bearing  inter- 
est carries  the  power  to  attach  inter- 
est coupons.  Atchison  Board  d.  De- 
Kay,  148 U.S.  591. 

^  Ogden  0.  County  of  Daviess,  102 
U.  S.  634;  United  States  c.  County  of 
Macon,  99  U.  S.  582;  Anthony  o. 
County  of  Jasper,  101 U.  S.  693; 
Town  of  South  Ottawa  c.  Perkins,  94 
U.S.  260;  McClure  r.  Township  of 
Oxford,  94  U.  S.  429;  Ottawa  ». 
Casey,  108  U.S.  110;  Lewis  o.  City 
of  Shreveport,  106  U.  S.  282;  HofE  o. 
Jasper  County,  110  U.  S.  53;  Wood- 
ruff V.  Town  of  Okolona,  57  Miss. 
806;  Tax  Payers  v.  Tennessee  Central 
R.  R  Co.,  11  Lea  (Tenn.),  329; 
Potter  B.  Greenwich,  26  Hun  ( X.  Y. ), 
326;  S.  C,  92  N.  Y.  662;  Johnson 
City  ».  Railroad,  101  Tenn.  138.  Al- 
though the  law  authorizing  the  sub- 
scription be  silent  on  the  subject, 
the  municipality  in  voting  may  im- 
pose conditions  on  which  the  sub- 
scription is  to  depend.  People  v. 
Glann,  70  111.  232;  see  People  v. 
Holden,  91  111.  446. 

*  Post  c.  Supervisors,  105  U.  S. 
667.  Whether  a  seeming  act  uf  the 
legislature  is  a  law,  is  a  judicial  ques- 
tion for  the  court,  not  for  the  jury, 
lb.  In  Norton  tj.  Shelby  County, 
118  U.  S.  425,  442,  Field,  J.,  said,  giv- 
ing tlie  opinion  of  the  court:  **  An 
unconstitutional  act  is  not  a  law ;  it 
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To  constitute  a  "  subscription  "  by  a  county  to  stock  in  a 
railroad  company  it  is  not  necessary  that  there  be  an  actual 
subscribing  iu  the  books  of  the  company.  If  a  county  passes 
a  resolution  declaring  a  subscription  made,  which  the  company 
accepts,  notifying  the  county :  and  the  county  delivers  its  bonds 
in  payment,  accepts  shares  of  stock,  votes  as  a  shareholder,  and 
levies  a  tax  to  pay  the  interest  on  its  bonds,  it  will  be  estopped, 
as  against  z.honafide  holder  of  the  bonds,  from  denying  its  sub- 
scription ;  assuming  that  it  had  power  to  subscribe.  And  the 
county  will  not  be  released  by  a  subsequent  alteration  in  the 
organization  or  purposes  of  the  railroad  company,  unless  the 
alteration  is  fundamental,  and,  in  addition,  is  not  provided  for  or 
contemplated  either  by  the  charter  of  the  company  or  the  gen- 
eral laws  of  the  state.'  As  Chief  Justice  Waite  said,  giving  the 
opinion  of  the  Federal  iSupreme  Court  in  Bates  County  v.  Win- 
ters :  ^'  An  actual  manual  subscription  on  the  books  of  a  rail- 
road company  is  not  indispensably  necessary  to  bind  a  munici- 
pality as  a  subscriber  to  the  capital  stock.  If  the  body  or 
agency  having  authority  to  make  such  subscription  passes  an 
ordinance  or  a  resolution  to  the  effect  that  it  does  thereby,  in 
the  name  and  on  the  behalf  of  the  municipality,  subscribe  a 
specified  amount  of  stock,  and  presents  a  copy  of  that  ordinance 
or  resolution  to  the  company  for  acceptance  as  a  subscription, 
and  the  company  does  in  fact  accept,  and  notifies  the  munici- 
pality, or  its  proper  agent,  to  that  eflfect,  the  contract  of  sub- 
scription is  complete,  and  binds  the  parties  according  to  its 
terms."  "^ 

§  321.  State  bonds,  as  well  as  municipal  bonds,  issued  in  ex- 

Constitu-      ^^^^  ^^  *  constitutional  limitation,  are  void.^    Aooord- 

tionai  limi-  infflv,  when  a  state  constitution  declares  that  no  city 

or  other  municipal  corporation  shall  become  indebted 


confers  no  rights;  it  imposes  no 
duties;  it  affords  no  protection;  it 
creates  no  office;  it  is,  in  legal  con- 
templation, as  inoperative  as  though 
it  had  never  heen  passed/^ 

1  Nugent  0.  Supervisors,  19  Wall. 
241.  That  the  municipality  subse- 
quently returns  to  the  railroad  com- 
pany the  stock  for  which  the  munic- 
ipal bonds    were    issued,    will    not 
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invalidate  the  bonds.  Cairo  o.  Zane, 
149  U.  S.  122. 

^  112  U.  S.  325,  827.  Compare 
Atchison  Board  o.  De  Kay,  148  U.  S. 
591. 

«  Williams  v.  Louisiana,  103  U.  S. 
637.  Where  a  county  court  issues 
bonds  in  excess  of  the  amount  au- 
thorized by  the  statute,  the  over- 
issue is  void.    The  bonds  deUvered 


f 
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BEYOND  THE  CORPOBATB  POWERS.        [§  322. 

^>rpose  to  an  amount,  including  existing 

^egate  exceeding  five  per  cent,  on  the 

'^ty  therein,  bonds  issued  in  excess 

^'ther,  a  constitutional  provision 

.idebtedness  by  a  direct  loan  of 

permit  an  indirect  use  of  such  credit 

.uc  authorizing  a  municipal  corporation  to  lend 
^  a  specified  railroad  company  and  "  to  j^jj^jj^^* 
.ler  railroad  company  duly  incorporated  and  not  yet  in 
iganized  for  the  purpose  of  constructing  railroads  -' 
leading  in  a  direction  specified,  empowers  the  corporation  to 
lend  its  credit  to  a  railroad  company  duly  incorporated  sub- 
sequently to  the  passage  of  the  act,  as  well  as  to  one  in  ex- 
istence when  the  act  was  passed.^    And  municipal  bonds  will 


before  the  limit  was  reached  are  the 
Tilid  onee.  Dayieas  County  v.  Dick- 
iMon,  117  U.  S.  657. 

^  Bachanan  v.  Litchfield,  102  U.  S. 
278.  See  School  Diatrict  v.  Stone, 
106  U.  S.  S8 ;  §  332.  But  if  the  bonds 
expressly  recite  that  the  issue  is 
not  in  excess  of  the  limitation,  and 
oothiDg  in  the  bonds  shows  it  to  be 
in  excess,  the  recital  is  conclusive, 
onless  the  purchaser  knows  the  limit 
to  have  been  passed  (Doon  Township 
V.  Cummins,  142  U.  S.  366),  or  is 
bound  to  take  notice  of  records 
which  would  show  the  fact  to  be 
otherwise  than  as  recited  in  the 
bonds.  Chaffee  County  v.  Potter, 
142  U.  S.  355;  Gunnison  County 
Com.  V.  RoUins,  173  U.  S.  255;  Waite 
r.  SanU  Cruz,  184  U.  S.  302;  Kesbit 
c<  RiTerside  IndeiMudent  Dist.,  144 
U>  S.  611;  Sherman  County  v.  Si- 
mons, 109  U.  S.  735;  Dallas  County 
c.  KcKensie,  110  U.  S.  686;  Marcy  v. 
Township  of  Oswego,  92  U.  S.  637; 
Humboldt  Township  v.  Long,  92  U.  S. 
^'  See  as  to  effect  of  recitals, 
K  329,  etc. 

hi  Louisiana  v.  Wood,  102  U.  S. 
iM,  it  was  held  when  a  city  borrows 


money  on  its  bonds  concededly  in- 
valid for  want  of  regiBtratioUt  the 
money  paid  for  them  may  be  reoov- 
ered  back  with  lawful  interest. 
Qucere,  whether  this  last  decision 
would  apply  if  the  bonds  for  which 
the  money  was  paid  had  been  issued 
in  contravention  of  a  constitutional 
restriction  ? 

a  Jarrolt  c.  Moberly,  103  U.  S.  580. 
An  act  forbidding,  under  certain  pen- 
alties, the  officers  of  a  municipal 
corporation  from  subscribing  for 
railroad  stock,  without  the  previous 
assent  of  twr>-thirds  of  tlie  qualified 
voters,  is  in  itself  no  authority  to 
loan  money  when  such  assent  is 
given.     lb. 

»  James  v.  Milwaukee,  16  Wall.  159. 
A  city  authorized  **  to  obtain  money 
on  loan,  on  the  faith  and  credit  of 
said  city,  for  purposes  of  contribut- 
ing to  works  of  internal  improve- 
ment,^'  may  guarantee  bonds  of  a 
railroad  company  whose  road  runs 
through  the  city.  City  of  Savannah 
V,  Kelly,  108  U.  S.  184.  In  regard  to 
the  meaning  of  the  phrase  **  corpo- 
rate purposes,'^  see  City  of  Ottawa  v. 
Carey,  108  U.  S.  110. 
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not  be  rendered  invalid  in  the  hands  of  a  hondfide  holder  by 
the  fact  that  the  railroad  company,  in  payment  for  whose  stock 
the  bonds  were  issued,  was  not  in  existence  when  the  voU  was 
passed  authorizing  the  subscription.^  Bat  where  a  statute  au- 
thorized a  town  to  appropriate  money  to  aid  in  constructing  a 
certain  railroad  as  soon  as  its  track  should  Aai^^^e^n  located  and 
constructed  through  the  town,  it  was  held  that  the  town  could 
make  no  appropriation  until  the  road  was  so  located  and  con- 
strue ted.^  Likewise  where  the  popular  vote,  taken  in  accord- 
ance with  the  statute,  authorized  a  subscription  to  one  railroad 
company,  and  the  bonds  were  issued  to  another  railroad  com- 
pany, this  appearing  on  the  bonds  themselves,  the  lack  of  au- 
thority is  evident  from  the  face  of  the  bonds,  and  there  can  be 
no  honafide  holder  of  them.' 

§  323.  In  the  case  of  March  v.  Fulton  County,*  a  railroad 
Effect  of  a  company  subsequent  to  its  incorporation  was  divided 
consoiidar  jnto  three  divisions,  and  each  division  incorporated 
railroad  as  a  distinct  corporation.  A  vote  of  the  people  of 
company.  ^^  county  had  authorized  the  bonds  whose  validity 
was  before  the  court,  to  be  issued  to  the  original  corporation ; 
and  the  court  held  that  they  could  not  under  this  vote  be  validly 
issued  to  one  of  three  new  corporations.  It  is  to  be  noticed, 
however,  that  the  statute  which  in  this  case  permitted  counties 
to  issue  their  bonds  in  aid  of  railroad  enterprises,  required  the 
notices  of  election  to  specify  the  corporation  to  which  it  was 
proposed  to  issue  them.**  The  Federal  Supreme  Court  has  also 
held  that  although  a  subscription  to  the  stock  of  a  railroad 
company  be  duly  authorized  by  the  requisite  vote,  yet  if  before 
the  subscription  be  actually  made  the  company  becomes  con- 
solidated with  another,  thereby  forming  a  third,  a  subscription 
to  the  stock  of  the  new  corporation  and  the  issue  of  bonds 
therefor  are  unauthorized.* 


^  County  of  Daviess  v.  Huidekoper, 
98  U.  S.  98. 

2  Town  of  Concord  ».  Portsmouth 
Savings  Bank,  02  U.  S.  625.  See 
County  of  Moultrie  v.  Savings  Bank, 
92  U.  S.  631;  Railroad  Co.  u.  Falco- 
ner, 103  U.  S.  821.  Compare  County 
of  Randolph  v.  Post,  93  U.  S. 
502. 
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s  County  of  Bates  o.  Winten,  07 
U.  S.  83. 

*  10  Wall.  676. 

^  Municipal  bonds  voted  and  deliv- 
ered to  a  corporation  under  a  changed 
name  are  not  by  such  change  invali- 
dated. Town  of  Reading  o.  Wedder, 
66  111.  80. 

^Harshman  v.   Bates  County,  03 


PART    in.]  ACTS    BEYOND  THE  CORPORATE   POWERS.       [§  325. 

§  324.  It  may  be  questioned  whether  the  case  last  referred 
to,  Harshman  v.  Bates  County,  would  be  followed  now  by  the 
Supreme  Court ;  for  that  court  has  since  held  in  more  than  one 
instance,  that  when  a  municipal  corporation  is  authorized  to 
ifisae  its  bonds  to  a  railroad  company,  the  consolidation  of  that 
company  with  another  does  not  destroy  the  power  of  the  county 
to  issue  its  bonds  nor  the  right  of  the  railroad  company  to  re- 
ceive them.'  And  bonds  voted  in  aid  of  one  company,  which 
under  the  law  then  in  force  was  subsequently  consolidated  with 
another,  may  be  delivered  to  the  consolidated  company.^ 

§  325.  Municipal  bonds,  invalid  in  their  inception,  may  be 
validated  by  legislative  sanction  or  even  recognition.' 
For,  in  the  absence  of  constitutional  restrictions,  a  bonds^mf^ 
l^slature    may  competently    validate,    by    retro-  ^^^ 
spective  statutes,  an  irregular  or  defective  execution 
of  a  power  by  a  municipal  or  other  public  corporation.*    More- 


'  U.  S.  569.    See  Wagner  v,  Meety, 
eB  Mo.  150. 

^Menasha  v.  Hazard,  102  U.  S.  81; 
CooDtf  of  Scotland  v.  Thomas,  94  U. 
S.  682;  Town  of  East  Lincoln  v. 
DtTtnport,  94  U.  S.  801;  County  of 
HeniT  «•  Nicolay,  95  U.  S.  619;  Liy- 
ingBton  County  v.  Portsmouth  Bank, 
128  U.  S.  102,  substantially  disap- 
proriog  Harshman  v.  Bates  County. 
See  County  of  Cass  v.  Gillett,  100 
U.S. 585;  County  of  Schuyler  v. 
Thomas,  98  U.  S.  169;  Wilson  v.  Sala- 
manca, 99  U.  S.  499;  County  of  Tip- 
ton V.  Locomotive  Works,  103  U.  S. 
523;  Harter  v.  Kemochan,  103  U.  S. 
562;  Scott  V.  Hansheer,  94  Ind.  1; 
Edwards  o.  People,  88  111.  340,  and 
§536. 

'New  Buffalo  v.  Iron  Company, 
106  U.  SL  73;  Chickaming  v.  Carpen- 
ter, 106  U.  S.  663;  Nugent  v.  Super- 
visors, 19  WalL  241;  Bates  County  c. 
Winters,  112  U.  S.  826;  Niantic  Sav- 
ings Bank  v.  Town  of  Douglas,  5  111. 
App.  579. 

'Grenada  County  Supervisors  r. 
Brogden,  112  U.  S.  261;  Campbell  v. 


City  of  Kenosha,  5  Wall.  194;  Utter 
V.  Franklin,  172  U,  S.  416. 

*  Otoe  County  v.  Baldwin,  111  U. 
8.  1;  Gel  poke  o.  Dubuque,  1  Wall. 
175,  203;  Tifift  v.  City  of  Buffalo,  82 
N.  Y.  204;  Keithburgr.  Prick,  34  111. 
406;  Copes  0.  Charleston,  10  Rich.  L. 
(S.  C.)  491;  McMillen  v.  Boyles,  6 
Iowa,  304;  McMillen  v.  Judge  of  Lee 
County,  ib.  301;  Bass  v.  City  of  Co- 
lumbus, 30  Ga.  845;  Steines  v.  Frank- 
lin County,  48  Mo.  167;  Knapp  o. 
Grant,  27  Wis.  147;  Town  of  Duanes- 
burg  p.  Jenkins,  67  N.  Y.  177.  Com- 
pare White  Mountains  R.  R.  Co.  v. 
White  Mountains  R  R.,  50  N.  H.  60; 
Gross  V,  United  States  Mortgage  Co., 
108  U.  S.  477;  Alexander  v.  Commis- 
sioners of  McDowell  County,  70  N. 
C.  208;  Single  o.  Supervisors,  38  Wis. 
363.  But  see  Cairo  and  St.  L.  R.  R. 
Co.  tJ.  City  of  Sparta,  77  HI.  506. 
But  a  legislature  cannot  validate 
municipal  bonds  by  a  statute  passed 
after  a  constitutional  amendment 
has  forbidden  the  legislature  to  au- 
thorize municipal  bonds.  Katzen- 
berger  v.  Aberdeen,  121  U.  S.  172. 
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over,  the  levy  of  a  tax  and  the  payment  of  interest  by  the 
proper  municipal  authorities  have  been  held  to  validate,  in  the 
hands  of  honafde  holders  for  value,  county  bonds  irregular  in 
their  origin.* 

§  326.  Municipal  bonds,  made  payable  to  bearer  (or,  as  is 
unusual,  to  order)  are  negotiable ;  *^  they  are  transferable  by 
delivery  without  indorsement,'  and  the  holder  may  sue  in  his 


A  law  requiring  a  muDicipal  cor- 
poration to  pay  a  demand  which  is 
without  legal  obligation,  but  which 
is  equitable  and  just  in  itself,  being 
founded  on  a  yaluable  consideration 
received  by  the  curporation,  is  not  a 
retrospectiYe  law,  any  more  than 
would  be  an  appropriation  for  the 
payment  of  a  pre-existing  claim. 
Read  v.  Plattsmouth,  107  U.  S.  568. 
But  compare  Coosa  River  Steamboat 
Co.  ©.  Barclay,  30  Ala.  120. 

*  Gel  poke    ©.   City  of   Dubuque,  1 


ty  0.  Hackett,  1  Wall  83.  But  coun- 
ty warrants  are  not  negotiable. 
Wall  V,  County  of  Monroe,  103  U.  S. 
74  ;  County  of  Ouachita  v.  Wolcott, 
103  U.  S.  &50.  A  purchaser  of  bonds 
before  maturity,  unless  he  is  person- 
ally chargeable  with  fraud  in  procur- 
ing them,  can  i-ecover  the  full  amount 
of  their  par  value,  although  he  has 
paid  less,  and  the  bonds  were  origi- 
nally affected  by  some  infirmity. 
Cromwell  ».  County  of  Sac,  96  U.  S. 
51.     Where  an  original  issue  of  its 


Wall.  176;  Havemeyer  t.  Iowa  \  bonds  may  have  been  illegal,  and  a 
County,  3  Wall.  294;  Supervisors  o.  I  city  redeems  them  with  legal  bonds, 
Schenck,  5  Wall.  772;  Lee  County  v.  \  the  illegality  of  the  original  issue 


Rogers,  7  Wall.  181;  Commissionei-s 
of  Johnson  County  v.  January,  94 
U.  S.  202 ;  County  of  Jasper  v.  Ballou, 
103  U.  S.  745;  see,  also,  Hannibal  and 
St.  Jo.  R  R.  Co.  c.  Marion  County, 
36  Mo.  294;  Barrett  r.  County  Court, 
44  Mo.  197.  A  municipality,  author- 
ized to  subscribe  for  railroad  shares 
and  to  issue  its  bonds  in  payment, 
issued  its  bonds  with  a  condition^ 
which  was  never  complied  with,  and 
subsequently  waived  the  condition, 
accepted  certificates  of  stock,  and 
then  refunded  its  bonds;  held  tlie 
new  bonds  were  valid,  as  were  the 
old  ones  also.  Gmves  v.  Saline  Co., 
161  U.  S.  359. 

^  Commissioners  of  Marion  Coun- 
ty V,  Clark,  94  U.  S.  278 ;  Oubre  v. 
Donaldsonville,  33  La.  Ann.  386;  City 
of  Mount  Vernon  v,  Hovey,  52  Ind. 
54)3  ;  Blaokman  v.  Lehman,  63  Ala. 
547.  And  this  altliough  the  corpo- 
rate seal  is  attached.     Mercer  Coun- 
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does  not  prejudice  the  holder  of  legal 
bonds,  which  he  has  received  on  sur- 
rendering the  illegal  bonds.  Little 
Rock  V.  National  Bank,  98  U.  S.  308. 
The  legality  of  the  original  claims 
against  a  town  cannot  be  inquired 
into  in  a  suit  on  bonds  issued  to  com- 
promise them.  Dugas  v.  Town  of 
Donaldsonville,  33  La.  Ann.  668 ;  S. 
C.  and  St.  P.  R.  Co.  tj.  OsceoUi  Coun- 
ty, 52  Iowa,  26. 

The  court  will  not  readily  construe 
a  municipal  bond  to  contain  a  condi- 
tion making  it  payable  on  a  contin- 
gency, and  so  non-negotiable.  Hum- 
boldt Township  v.  Long,  92  U.  S.  642. 
The  holder  of  a  municipal  bond  is 
presumed  to  have  acquired  it  in  good 
faith.  He  need  not  have  given  value 
for  it  if  an  intermediate  holder  did, 
and  he  succeeds  to  all  the  latter^B 
rights.  Montclair  v.  Bamsdell,  107 
U.  S.  147. 

*  If  a  municipal  bond  affected  with 
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oirn  name.^    Likewise,  the  interest  coupons  attached   g^^^^^  ^^ 
to  municipal  bonds  payable  to  bearer  are  themselves  coupons 

n6COt]libl6. 

negotiable  and  transferable  by  delivery  when  sepa- 
rated from  the  bonds.^    An  overdue  and  unpaid  interest  coupon, 
attached  to  a  bond  which  has  several  years  to  run,  does  not 
render  the  bond  and  the  subsequently  maturing  coupons  dis- 
honored paper,  so  as  to  subject  them  in  the  hands  of  a  pur- 
chaser for  value  to  defences  good  against  the  original  holder.^ 
§  327.  The  rule  that  all  persons  are  affected  with  notice  of  a 
gait  pending  in  regard  to  the  title  to  property,  and  ^^1^^^  ^^^ 
that  every  one  buys  the  same  at  his  peril  from  any  of  affected 
the  litigating  parties,  does  not  apply  to  municipal  of  lu  pen- 
bonds  and  other  commercial  securities,  purchased  ^^^' 
before  maturity.*    But  a  person  who  buys  overdue  municipal 


lome  infirmity  passes  to  the  hands  of 
a  holder  for  value  without  notice,  so 
Uiat  he  could  collect,  all  his  rights 
pass  to  a  subsequent  purchaser  with 
notice.    Scotland  County  o.  Hill,  132 

u.  s.  lorr. 

^  Ottawa  0.  National  Hank,  105  U. 
S.342. 

*  City  of  Lexington  v.  Butler,  14 
Wall.  2S2 ;  Grande  Chute  v.  Winegar, 
15  Wall.  355;  Clark  v.  Iowa  City,  20 
Wall.  583 ;  Walnut  o.  Wade,  103  U. 
S.  623 ;  Ohio  o.  Frank,  ib.  697. 

'  Cromwell  v.  County  of  Sac,  96  U. 
S.  51 .  And  oyerdue  interest  coupons 
detached  from  a  bond  not  yet  ma- 
tured are  negotiable.  Thompson  o. 
Perrine,  106  U.  S.  589.  Qumre,  as  to 
the  Bcope  of  the  decision  in  this  last 
cue ;  for  the  statute  of  limitations 
roBS  against  coupons  from  the  time 
Uiey  are  due,  whether  they  are  de- 
tached from  their  bonds  or  not. 
Amy  r.  Dubuque,  98  U.  S.  470; 
Koahkonong  v.  Burton,  104  U.  S. 
668. 

In  a  suit  on  municii)al  bonds,  the 
holder  of  the  bonds  and  the  unpaid 
conpoDs  is  entitled  to  interest  on  un- 
paid interest  from  the  time  it  fell 


due.  Rich  v.  Town  of  Seneca  Falls, 
19  Blatchf.  558  ;  cf.  Bailey  v.  County 
.of  Buchanan,  115  N.  Y.  297;  although 
there  has  been  no  demand  for  pay- 
ment, McLendon  v.  Commissioners, 
71  N.  C.  38  ;  but  there  must  have 
been  default  on  the  part  of  county, 
either  in  the  payment  of  the  prin- 
cipal debt  or  the  coupons.  See  Au- 
rora City  0.  West,  7  Wall.  82;  Qelpcke 
9.  Dubuque,  1  Wall.  175.  Overdue 
interest  coupons  bear  interest  at  the 
legal  rate  of  the  plaoe  where  they  are 
payable.  Scotland  County  o.  Hill, 
132  U.  S.  107.  The  right  to  interest 
on  interest,  whether  arising  on  an 
express  or  on  an  implied  agreement, 
if  allowed  by  statutes  in  force  when 
the  bonds  were  issued,  cannot  be  im- 
paired by  subsequent  legislation  de- 
claring the  true  intent  and  meaning 
of  those  statutes.  Koshkonong  v. 
Burton,  104  U.  S.  668. 

*  County  of  Warren  v.  Marcy,  97 
U.  S.  96;  County  of  Cass  r.  Qillett, 
100  U.  S.  585;  Carroll  County  t>. 
Smith,  111  U.  S.  556;  Enfield  v.  Jor- 
dan, 119  U.  S.  680.  See,  also.  County 
of  Macon  v.  Shores,  97  U.  S.  272; 
Leitch  V.  Wells,  48  N.  Y.  585;  Stone 
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bonds  which  have  been  adjudged  void,  is  bound  by  the  judg- 
ment.* 

§  328.  An  important  consequence  of  the  principle  that  mu- 
nicipal bonds  payable  to  bearer  are  ne£:otiable,  is  that 
tions.  '^  the  omission  of  formalities  and  ceremonies  or  the 

existence  of  fraud  on  the  part  of  the  agents  of  the 
municipality  issuing  their  bonds  cannot  be  urged  against  a  bona 
fide  holder  seeking  to  enforce  them."  ^  For  "  when  a  corpora- 
tion has  power  under  any  circumstances  to  issue  negotiable  se- 
curities, the  hona  fide  holder  has  a  right  to  presume  that  they 
were  issued  under  the  circumstances  that  give  the  requisite  au- 
thority, and  they  are  no  more  liable  to  be  impeached  for  any 
infirmity  in  the  hands  of  such  a  holder  than  any  other  com- 
mercial paper." ' 

§  329.  The  last  statement  in  the  text  is  the  reiterated  lan- 
guage of  the  Supreme  Court  of  the  United  States. 
recUaSfl?'      Yet  it  seems  broader  than  was  required  for  the  de- 
cision of  any  case  in  which  it  was  applied  to  munio- 


r.  EUiott,  11  Ohio  St.  252;  Eieffer  o. 
Ehler,  18  Pa.  St.  388;  Winston  v. 
Westfeldt,  22  Ala.  760. 

^  Louis  c.  Brown  Township,  109 
U.  S.  162.  And  persons  baying  ne- 
gotiable securities  with  actual  notice 
of  the  pendency  of  a  suit  affecting 
the  title  or  validity  act  at  their  peril, 
and  must  abide  the  result  and  will  be 
concluded  by  the  judgment.  Scot- 
land County  c.  Hill,  112  U.  S.  183. 
See  Lytle  v.  Lansing,  147  U.  S.  69. 

'  Kenicott  o.  Supervisors,  16  Wall. 
452,  465;  Grand  Chute  o.  Winegar, 
15  Wall.  355;  Meyer  ».  City  of  Mus- 
catine, 1  Wall.  384;  State  v.  Saline 
County  Court,  48  Mo.  390.  But  com- 
pare Jacksonville,  etc.,  R.  R.  Co.  o. 
Town  of  Yirden,  104  111.  339.  The 
absence  of  a  seal  does  not  affect  the 
right  of  a  hona  fide  holder  to  recover. 
Draper  v.  Springport,  104  U.  S.  501. 
Compare  Bank  v.  Statesville,  84  K. 
C.  169.  When  commissioners  author- 
ized to  issue  town  bonds  are  directed 
by  the  statute  to  affix  their  seals,  and 
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omit  to  do  so,  a  bill  in  equity  lies  by 
the  bona  fide  holders  to  restrain  the 
township  from  pleading  the  want  of 
seals.  Bernard's  Township  v.  Steb- 
bins,  109  U.  S.  341.  All  qualified 
votei*8,  who  absent  themselves  from 
an  election  held  on  public  notice  duly 
given,  are  presumed  to  assent  to  the 
expressed  will  of  the  majority  of 
those  voting;  unless  the  law  provid- 
ing for  the  election  otherwise  de- 
clares. County  of  Cass  e.  Johnston, 
95  U.  S.  360;  Carroll  County  v.  Smith, 
111  U.  S.  556. 

^  Gelpcke  v.  Dubuque,  1  Wall.  175, 
203;  City  of  Lexington  d.  Butler,  14 
Wall.  282;  see  §  205.  But  if  the 
plaintiff  is  the  railroad  company,  or 
is  not  an  innocent  holder,  the  inquiry 
whether  formalities  and  conditions 
precedent  have  been  complied  with 
remains  entirely  open.  Chambers 
County  V.  Clews,  21  Wall.  317.  When 
an  act  is  done  which  can  be  done 
legally  only  after  the  performance 
of  some  prior  act,  proof  of  the  later 


PAST  in.]  ACTS   BEYOND  THB  CORPORATE   POWERS.        [§  380. 


ipal  bonds.^  If  a  corporation  has  a  general  power  to  issue  ne- 
gotiable securities,  any  person  may  purchase  them  on  the  as- 
sumption that  they  were  competently  issued  in  the  course  of 
aathorized  transactions.^  But  when  a  corporation — at  least  a 
monicipal  corporation — has  but  a  special  and  conditioned  power 
to  issue  negotiable  securities  for  a  specified  purpose,  the  Su- 
preme Court  has  never  actually  decided  that  from  the  simple 
bald  fact  that  the  securities  were  issued,  and  signed  by  the  proper 
officers,  the  commercial  public  is  entitled  to  assume  them  to 
have  been  issued  for  the  special  purpose  authorissed  by  law,  and 
that  all  conditions  precedent  to  the  authority  of  the  ofl9cei*s  to 
issne  them  had  been  fulfilled.^ 

§  330.  Knox  County  i;.  Aspin  wall*  is  authority  for  the  propo- 
sition that  from  the  mere  issue  of  bonds  with  a  recital  that 
they  were  issued  in  pursuance  of  the  statute,  a  purchaser  might 
assume  that  the  conditions  on  which  the  county  was  authorized 
to  issue  them  had  been  complied  with.  Although  this  has  been 
reaffirmed  in  the  Supreme  Court,  *  it  is  safer  to  say :  "  Where 


act  carries  the  presumption  of  the  I 
due  performaDce  of  the  prior  act. 
Knox  County  v.  Ninth  Nat.   Bank, 
147  U.  S.  91. 

^  For  instance,  in  City  of  Lexington 
r.  Batler,  14  WaU.  282,  where  this 
general  language  is  used,  there  were 
recitals  in  the  bonds  importing  that 
the  bonds  were  issued  for  the  purpose 
anthorized  by  the  statute,  and  in  com- 
pliance therewith.  A  complai nt  on  a 
bond  issued  by  a  town  having  au- 
thority to  issue  bonds  for  certain  pur- 
poses, should  state  the  purpose  for 
which  the  bond  was  issued.  Hopper 
r.  CoTington,  118  U.  S.  148. 

*  See  §205. 

*See  Merchants*  Bank  v,  Bergen 
County,  116  U.  S.  384.  The  con- 
trary of  tliis  proposition  was  substan- 
tially held  in  Bamett  v.  Denison,  145 

r.  S.  m. 

*  Knox  County  v.  Aspinwall,  21 
How.  539.  Compare  Kenicott  v.  Su- 
perriiiors,  16  Wall.  452;  St.  .Joseph 
Township  V.  Rogers,  16  Wall.  644: 


Marcey  o.  Township  of  Oswego,  92  U. 
S.  638;  Humboldt  Township  0.  Long, 
92  U.  S.  642;  Commissioners,  etc.,  v. 
Bolles,  94  U.  S.  104;  Township  of 
Rock  Creek  v.  Strong,  96  U.  S.  271 ; 
San  Antonio  v.  Mehaffy,  96  U.  S. 
312;  County  of  Warren  v,  Marcy,  97 
U.  S.  96;  Nauvoo  0.  Ritter,  97  U.  S. 
389;  Hackett  0.  Ottawa,  99  U.  S.  86; 
Town  of  Weyanwega  v.  Ayling,  99  U. 
S.  112;  Supervisors  v.  Galbraith,  99 
U.  S.214;  Brooklyn  V.  Insurance  Co., 
99  U.  S.  362;  Block  v.  Commission- 
ers, 99  U.  S.  686;  Pana  v.  Bowler, 
107  U.  S.  529;  Oregon  v.  Jennings, 
119  U.  S.  74;  Dodge  v.  County  of 
Platte,  16  Hun,  285;  Shurtleff  v. 
Wiscasset,  74  Me.  130 ;  Anderson 
County  V,  Houston  <&  G.  N.  R.  R. 
Co.,  52  Tex.  228;  compare  Jackson- 
ville, etc.,  R.  R.  Co.  V,  Town  of  Vir- 
den,  104  III.  .339. 

^  Mercer  County  0.  Hacket,  1  Wall. 
83  ;  Moran  v.  Commrs.  of  Miami 
County,  2  Black,  722,  732;  Supervi- 
sors D.  Schenck,   5   Wall.   772,  784; 
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legislative  authority  has  been  given  to  a  municipality,  or  to  its 
officers,  to  subscribe  for  the  stock  of  a  railroad  company,  and 
to  issue  municipal  bonds  in  payment,  but  only  (m  some  preco 
dent  condition,  such  as  a  popular  vote  favoring  tbe  subscription, 
and  where  it  may  be  gathered  from  the  legislative  enactment 
that  the  officers  of  the  municipality  were  invested  Avith  power 
to  decide  whether  the  condition  precedent  has  been  complied 
with,  their  recital  that  it  has  been  made  in  the  bonds  issued  bv 
them  and  held  by  a  hona  fide  purchaser,  is  conclusive  of  the 
fact  and  binding  upon  the  municipality,  for  tbe  recital  is  itself 
a  decision  of  the  fact  by  the  appointed  tribunal."  ^ 

§  331.  Officers  executing  the  bonds  are  sometimes  expressly 
authorized  to  certify  to  the  fulfillment  of  conditions  prece- 
dent,^ or  the  authority  may  be  held  to  rise  by  implication.  As 
Justice  Swayne  said,  in  Commissioners  of  Johnson  County  v, 
January :  ^  "  This  act  ....  authorized  the  commissioners  to 
issue  the  bonds,  when  the  requirements  of  the  law  had  been 
complied  with.  They  were  thus  constituted  a  tribunal  far  the  ad- 
jvstment  of  all  qxi^stions  touching  the  subject.  They  were  clothed 
with  the  power  and  charged  with  the  duty  to  decide  them. 
No  appeal  or  review  was  provided  for.  Tbeir  issuing  the  bonds 
was  the  reflex  and  embodiment  of  their  judgment  that  it  was 
proper  to  do  so."  * 


Meyer  p.  City  of  Muscatine,  1  WaH. 
384. 

'  Town  of  Coloma  «.  Eaves,  92  U. 
S.  484, 491 ;  op'n  of  c't  per  Strong,  J., 
ace.  Town  of  Venice  v.  Murdock,  92 
U.  S.  494;  Anderson  Cy.  Commrs.  v. 
Seal,  113  U.  S.  227;  EvansviUe  «. 
Dennett,  161  U.  S.  434;  Provident 
Trust  Co.  V.  Mercer  County,  170  U. 
S.  593;  Gunnison  County  Com.  v. 
Rollins,  173  U.  S.  255;  Waite  v, 
Santa  Cruz,  184  U.  S.  302;  contra, 
Cogwin  V,  Town  of  Hancock,  84  N. 
Y.  632. 

See,  also,  Pompton  o.  Cooper  Union, 
101  U.  S.  196;  Bonliam  v.  Needles, 
103  U.  S.  648;  Walnut  v.  Wade,  ib. 
683;  County  of  Clay  v.  Society  for 
Savings,  104  U.  S.  579;  Insurance 
Co.  V.  Bruce,  105  U.  S.  328;  Grenada 
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County  Supervisors  v.  Brogden,  112 
U.  S.  261;  County  of  Kails  c  Doug- 
lass, ib.  728;  Lewis  r.  Commission- 
ers, ib.  739;  Dallas  County  v.  Mo- 
Kenzie,  110  U.  S.  686. 

*As,  c.  y.,  in  Lynde  v.  The 
County,  16  Wall.  6. 

^  94  U.  S.  202,  205.  See  Bissell  r. 
Jeffersonville,  24  How.  287;  Van 
Hostrup  V.  Madison  City,  1  Wall. 
291;  Mercer  County  r.  Hacket,  ib. 
83;  also  §§205  et  neq, 

*  The  municipality  is  estopped  from 
setting  up  the  non-fulfillment  of  a 
condition  precedent  **if  certified  to 
by  the  authorities  wliose  prinoniy 
duty  is  to  ascertain  it,"  Pana  •. 
Bowler,  107  U.  S.  529. 


PART  in.]  ACTS    BEYOND  THE  CORPORATE  POWERS.         [§  332. 

§  332.  The  more  recent  decisions  of  the  Supreme  Court  of 
the  United  States,  either  deciding  new  points  or  j^^.^, 
interpreting  former  decisions,  place   the  following  Recent  tie- 

cisions 

limitations  or  conditions  on  the  operation  of  recitals 
in  monicipal  bonds  as  estoppels.  First :  the  recital  will  not 
conclude  the  municipality  when  from  the  face  of  the  bond  or 
from  some  record  with  notice  of  which  the  holder  is  affected, 
it  appears  that  the  statute  authorizing  the  issue  has  not  been 
complied  with.*  Thus,  where  a  statute  directs  the  county  com- 
missioners, when  the  electors  shall  have  voted  to  issue  bonds  in 
aid  of  a  railroad,  to  order  the  county  clerk  to  make  the  sub- 
scription, and  to  cause  the  bonds  to  be  issued  in  the  name  of 
the  township,  signed  by  the  chairman  of  the  board  and  attested 
by  the  clerk  under  the  seal  of  the  county,  the  signature  of  the 
clerk  is  essential  to  the  valid  execution  of  the  bonds,  even  though 
he  has  no  discretion  to  withhold  it ;  and  the  town  will  not  be  es- 
topped from  disputing  their  validity  by  reason  of  recitals  in  the 
bonds  to  the  effect  that  the  terms  of  the  statute  have  been  com- 
plied with.* 

In  another  case,  under  the  constitution  and  laws  of  Nebraska, 
a  county  had  authority  to  issue  bonds  to  the  extent  of  ten  per 
cent,  of  the  assessed  valuation  of  the  property  in  the  county. 
The  bonds  stated  on  their  face  that  they  were  part  of  a  series 
amounting  in  the  aggregate  to  a  specified  sum,  which  exceeded 
ten  per  cent,  of  the  assessed  valuation  of  the  property  in  the 
county,  as  any  one  could  have  ascertained  by  examining  the 
assessment  rolls  on  jQle.  It  was  held  that  the  officers  issuing 
the  bonds  had  no  authority  to  conclude  the  county  by  a  recital 
in  the  bonds  to  the  contrary  of  what  could  thus  have  been  as- 


'  Of  course  no  recital  wiU  conclude 
the  miiQicipality  where  there  was  no 
tuthority  to  issue  the  hunds;  for 
erery  one  is  bound  to  take  notice  of 
ilie  rule  that  mnnicipal  corporations 
bare  no  implied  authority  to  issue 
negotiable  bonds;  and  also  every  one 
is  bouDd  to  take  notice  of  the  terms 
of  the  legislative  authority  under 
which  the  bonds  purport  to  be  is- 
•ae<L  See  §§  319,  320.  The  Federal 
Supreme  Court  '*  has  never  intended 


to  adjudge  that  mere  recitals  by  the 
officers  of  a  municipal  corporation  in 
bonds  issued  in  aid  of  a  railroad  cor- 
poration precluded  an  inquiry,  even 
where  the  rights  of  a  bona  fide  holder 
were  involved,  as  to  the  existence  of 
legislative  authority  to  issue  them.** 
Northern  Bank  v.  Pointer  Township, 
110  U.  S.  608,  615,  opinion  of  Court 
per  Harlan,  J. 

^Bissell  V.  Spring  Valley  Township, 
110  U.  S.  162. 
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certained.^  "  If  the  fact  necessary  to  the  existence  of  the 
authority  was  by  law  to  be  ascertained,  not  officially  by  officers 
charged  with  the  execution  of  the  power,  but  by  reference  to 
some  express  and  definite  record  of  a  public  character,  then  the 
true  meaning  of  the  law  would  be,  that  the  authority  to  act  at 
all  depended  upon  the  actual  objective  existence  of  the  requisite 
fact,  as  shown  by  the  record,  and  not  upon  its  ascertainment 
and  determination  by  any  one;  and  the  consequence  would 
necessarily  follow  that  all  persons  claiming  under  the  exercise 
of  such  a  power  might  be  put  to  proof  of  the  fact  made  a  condi- 
tion of  its  lawfulness,  notwithstanding  any  recital  in  the  in- 
strument." ^  Eecitals  that  bonds  are  issued  in  pursuance  of  a 
statute  and  city  council  ordinances  do  not  put  a  purchaser  on 
inquiry  as  to  those  ordinances ;  nor  does  a  recital  that  they 
were  issued  "  by  virtue  of  a  resolution  "  of  the  city  council  put 
him  on  inquiry  as  to  the  terms  of  that  resolution.* 

Secondly  :  recitals  in  municipal  bonds  are  conclusive  only  as 
far  as  they  relate  to  facts  within  the  authority  of  the  officers 
making  the  recitals  to  determine  and  certify  to  the  existence 
Qf  4  u  'pjj^  adjudged  cases,  examined  in  the  light  of  their 
special  circumstances,  show  that  the  facts  which  a  municipal 
corporation,  issuing  bonds  in  aid  of  the  construction  of  a  rail- 
road, was  not  permitted,  against  sl  bona  fide  holder,  to  question, 
in  face  of  a  recital  in  the  bonds  of  their  existence,  were  those 
connected  with  or  growing  out  of  the  discharge  of  the  ordinary 
duties  of  such  of  its  officers  as  were  invested  with  authority  to 
execute  them,  and  which  the  statute  conferring  the  power  made 
it  their  duty  to  ascertain  and  determine  before  the  bonds  were 
issued  ;  not  merely  for  themselves,  as  the  ground  of  their  own 
action  in  issuing  the  bonds,  but  equally  as  authentic  and  final 
evidence  of  their  existence,  for  the  information  and  action  of 
all  others  dealing  with  them  in  reference  to  it." '  Or,  as  Justice 


1  Dixon  County  v.  Field,  111  U.  S. 
83.    See  §  321. 

^  Opinion  of  Court  in  Dixon  County 
r.  Field,  111  U.  S.  83,  93,  quoted  in 
Lake  County  v.  Graham,  130  U.  S. 
674,.  682,  in  which  case  the  bonds  is- 
sued in  excess  of  constitutional  limi- 
tation were  held  void.  **  The  cases 
just  cited  show  that  the  records  are 
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the  only  source  of  information,"  ib. 
683.  Ace.  Sutliff  v.  Lake  County, 
147  U.  S.  230. 

"  Evansville  v,  Dennett,  161  U.  S. 
434. 

«See§§330,  331. 

B  Northern  Bank  o.  Porter  Town- 
ship, 110  U.  S.  606,  619,  opinion  of 
the  court,  per  Harlan,  J.    Compare 


PABT  ra.]  ACTS   BEYOND  THE  COBPOBATB  POWERS.       [§  382. 

Matthews  said,  giving  the  opinion  of  the  court  in  Dixon  County 
v. Field:  "Where  the  validity  of  the  bonds  depends  on  an 
estoppel  claimed  to  arise  upon  the  recital  of  the  instrument, 
the  question  being  as  to  the  existence  of  power  to  issue  them, 
it  is  necessary  to  establish  that  the  officers  executing  the  bonds 
had  lawful  aathority  to  make  the  recitals  and  to  make  them 
oonclnsive.  The  very  ground  of  the  estoppel  is  that  the  recitals 
are  the  ofl9cial  statements  of  those  to  whom  the  law  refers  the 
pablic  for  authentic  and  final  information  on  the  subject."  ^ 

Thirdly :  the  recital  or  fact  to  be  conclusive  on  the  munici- 
pality must  be  the  act  of  municipal  officers  empowered  to  cer- 
tify to  it,  or  to  take  final  action  in  the  matter,  and  not  the  act 
of  some  outside  tribunal  before  whom  the  municipality  has 
had  no  opportunity  of  appearing ;  or  at  least  the  fact  or  recital 
most  be  based  on  the  action  of  such  municipal  officers.  Thus, 
a  statute  provided  that  the  holder  of  certain  municipal  bonds 
might  have  them  registered  in  the  office  of  the  auditor  of  state, 
whose  duty  it  should  then  be  to  notify  the  town  officers  issuing 
them,  who  in  their  turn  should  record  the  fact  of  the  auditor's 
registration;  and  the  bonds  should  thereafter  be  considered 
registered  bonds.  The  mere  registration  by  the  auditor,  with- 
oat  further  steps,  was  held  ineffectual  and  not  to  estop  the 
town.*  Giving  the  opinion  of  the  court.  Justice  Matthews  said : 
"  If  complete  and  conclusive  effect  were,  on  the  contrary,  given 
to  the  ex  parte  record  of  the  auditor  of  state,  as  is  claimed  for 
it,  the  obvious  design  and  just  purpose  of  the  statute  would 
be  "not  secured,  but  subverted ;  and  municipal  corporations 
might  be  subjected  to  liability  for  bonds  purporting  to  be  is- 
sued by  them,  which,  in  fact  and  in  law,  were  not  their  ob- 
ligations, by  virtue  of  a  proceeding  of  which  they  had  no  notice, 
resalting  in  an  adjudication  which  they  had  no  opportunity  of 
contesting.  A  construction  of  the  statute  that  necessarily  leads 
to  that  conclusion  is  not  warranted  by  its  terms,  and  would  be 
repugnant  to  fundamental  principles  of  common  right.  If  the 
registration  of  bonds  issued  under  the  act  itself  is  to  have  the 
force  of  an  adjudication  by  the  auditor,  the  preliminary  record 


Town  of  Springport  v.  Teutonia  Say- 
iogB  Bank,  76  N.  Y.  397;  S.  C,  84 
N.  T.403;  Cnug  v.  Town  of  Andes, 
«  N.  T.  406. 


1  111  U.  S.  83,  94. 

^BisseU  V.   Spring  VaUey  Town- 
ship, 110  U.  S.  162. 
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by  the  offlcera  of  the  muuicipal  corporatioa  transmitted  to  him 
must  be  the  indispeasable  foundation  of  his  jurisdiction,  without 
which  he  cannot  lawfully  act ;  and  as  to  bonds  issued  as  were 
these  now  in  suit,  under  previous  statutes,  the  action  of  the 
auditor  is  itself  but  the  preliminary  proceeding,  of  which  con- 
firmation by  the  subsequent  record  of  the  officers  issuing  them 
is  essential  to  its  efficacy  as  a  registration.  If  these  officers 
refuse  to  recognize  the  registry  of  the  auditor,  whether  right- 
fully or  wrongfully,  the  holder  loses  no  rights.  He  has  the 
bonds  as  he  acquired  them,  and  may  test  the  liability  of  the 
corporation  by  judicial  proceedings.  If,  on  the  other  hand, 
the  statute  is  construed  to  allow  him,  by  a  proceeding  before 
the  auditor,  conclusively  to  fix  the  liability  of  the  municipal 
corporation,  without  notice  and  without  a  hearing,  certainly,  in 
respect  to  bonds  previously  issued,  it  would  be  open  to  the 
gravest  objection  on  constitutional  grounds,  for,  if  a  law  cannot 
impair  the  obligation  of  a  contract,  neither  can  it  create  one, 
nor,  by  a  mere  fiat^  take  from  a  party  an  existing  and  meri- 
torious defence."  ^ 

Fourthly :  recitals  will  not  estop  the  county  from  showing 
the  invalidity  of  the  bonds  on  grounds  not  properly  covered 
by  them.  Thus,  a  recital  in  a  municipal  bond  that  it  was 
"  authorized  by  the  following  styled  acts,"  giving  their  titles 
and  dates,  does  not  estop  the  municipality  from  showing  that 
the  issue  was  not  authorized  by  a  two-thirds  vote,  as  required 
bv  the  state  constitution.^  In  another  case'  the  bonds  recited 
that  they  were  "  issued  by  the  board  of  school  directors  by  au- 
thority of  an  election  of  voters  of  said  school  district,  held  on 
the  thirty -first  day  of  July,  1869,  in  conformity  with  the  pro- 


iBissell  V.  Spring  Valley  Town- 
Bhip,  110  U.  S.  162,  173.  Compare 
Lewis  c.  Coramissioners,  105  U.  S. 
739. 

When  the  constitution  or  a  statute 
of  a  state  i*equires  as  essential  to  the 
validity  of  municipal  bonds  that  they 
shall  be  registered  by  the  secretary 
and  auditor  of  state,  who  shall  also 
cei'tify  on  thera  the  fact  that  they 
have  been  issued  according  to  law, 
yet  does  not  give  any  conclusive  effect 
to  such  registration  or  certificate,  the 
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municipality  is  not  concluded  by  the 
certificate  from  denying  the  facts 
certified  to.  Dixon  County  c.  Field, 
111  U.  S.  88;  see,  also,  Crow  d.  Ox- 
ford, 119  U.  S.  215.  Compare  Hoff 
V.  Jasper  County,  110  U.  S.  53;  Cairo 
V.  Zane,  149  U.  S.  122. 

a  Carroll  County  t.  Smith,  111  U. 
S.  556.  Compare  §  329  and  authori- 
ties cited  in  the  last  note  to  it. 

<  School  DiBtilct  0.  Stone,  106  U. 
S.  183. 
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Tisona  of  chap.  98  of  acts  12th  general  assembly  of  the  state 
of  lovra."  The  constitution  of  Iowa  declares  that  no  munic- 
ipal corporation  ''  shall  be  allosved  to  become  indebted  in  any 
manner,  or  for  any  purpose,  to  an  amount  in  the  aggregate 
exceeding  five  per  centum  of  the  value  of  the  taxable  property 
within  such  county  or  corporation,  to  be  ascertained  by  the  last 
state  and  county  tax  lists,  previous  to  the  increasing  of  such 
indebtedness."  The  court  held  that  the  recital  above  men- 
tioned ^^  necessarily  implied  nothing  more  than  that  the  bonds 
w^  issued  by  authority  of  the  electors,  and  that  the  election 
was  held  in  conformity  with  the  statute.  The  statute  may  have 
been  pursued  as  to  the  notice  required  to  be  given  of  the  time 
and  place  of  the  election,  and  as  to  the  manner  in  which  the 
will  of  the  voters  was  to  be  ascertained,  and  yet  it  may  have 
been  disregarded  in  respect  to  the  limit  it  imposes  upon  dis- 
trict indebtedness.  The  declaration,  therefore,  that  the  election 
was  held  in  conformity  with  the  statute,  does  not  with  suffi- 
cient distinctness  imply  that  the  indebtedness  voted  was  less 
than  five  per  cent,  on  the  value  of  the  taxable  property  of  the 
district,  as  shown  by  the  state  and  county  tax  Usts."  Accord- 
ingly, the  bonds,  having  been  issued  in  excess  of  the  constitu- 
tional limit,  were  held  void.  The  court  concluded  with  saying, 
that "  where  the  holder  relies  for  protection  upon  mere  recitals, 
they  should,  at  least,  be  clear  and  unambiguous,  in  order  to 
estop  a  municipal  corporation,  in  whose  name  such  bonds  have 
been  made,  from  showing  that  they  were  issued  in  violation,  or 
without  authority  of  law."  ^ 

§  338.  If  not  restrained  by  some  valid  special  limitation  upon 
the  exercise  of  its  taxing  power,  a  county  authorized  p  ^  ^  ^ 
to  contract  an   extraordinary  indebtedness   by  the  municipal 
i»ne  of  negotiable  securities,  may  levy  a  tax. to  meet  to  tS™ 
principal  and  interest  as  they  accrue.^    And  when  a  ^<*^^«'^«'- 
state  has  authorized  a  municipal  corporation  to  contract,  and 
to  exercise  the  power  of  local  taxation  to  the  extent  necessary 


M06  U.  S.  187.  Ck>mpare  with 
this  decision  Marcy  v.  Township  of 
Oswego,  02  U.  S.  637,  and  see  §  321. 
'^  municipality  may  set  up  non- 
performance of  condition  on  which 
the  bonds  were  Toted  to  be  issued, 


when  recitals  do  not  cover  that  point. 
Citizens,  etc.,  Asso'n  v.  Perry  Co., 
156  U.  S.  693. 

3  Ralls  County  Court  v.  United 
States,  105  U.  S.  733;  Quincy  o. 
Jackson,  113  U.  S.  332. 
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to  meet  its  engagements,  the  power  of  taxation  thus  given  can- 
not be  withdrawn  until  the  contract  is  satisfied.  The  state  and 
the  corporation  are  equally  bound  to  respect  the  claims  of  the 
creditors  of  the  latter ;  and  the  power  given  becomes  a  trust 
which  the  donor  cannot  annul  and  the  donee  is  bound  to  exe- 
cute. ^^  By  the  obligation  of  a  contract  is  meant  the  means 
which,  at  the  time  of  its  creation,  the  law  affords  for  its  en- 
forcement. The  usual  mode  by  which  municipal  bodies  obtain 
funds  to  meet  their  pecuniary  engagements  is  taxation.  Ac- 
cordingly, when  a  contract  is  made  upon  the  faith  that  taxes 
will  be  levied,  legislation  repealing  or  modifying  the  taxing 
power  of  the  corporation,  so  as  to  deprive  the  holder  of  the  con- 
tract of  all  adequate  and  efficacious  remedy,  is  within  the  con- 
stitutional inhibition."^  Accordingly,  a  mandamus  will  issue 
to  a  municipal  corporation  commanding  it  to  levy  taxes  to 
the  amount  requisite  to  meet  its  valid  engagements.'  It  is 
well  established  that  after  judgment  at  law  for  a  sum  of  money 
against  a  municipal  corporation  and  the  return  of  execution 
unsatisfied,  mandainas^  not  a  bill  in  equity,  is  the  proper  mode 
to  compel  the  levy  of  a  tax  which  the  corporation  is  bound  to 
levy  to  pay  the  judgment.*    And  when  judgment  has  been 

Munday,  44  N.  J.  L.  395.  Where 
the  relator  has  a  judgmenti  on  rail- 
way aid  bonds,  agaiDSt  a  township, 
and  is  otherwise  entitled  to  a  writ  of 
mandamus^  a  mandamus  to  compel 
til 6  levy  of  a  tax  lies  against  all  the 
officers  whose  co-operation  io  tax 
levies  is  by  law  required,  wlietlier 
they  are  town  or  county  oflBccre. 
Labette  County  Commissionera  r. 
Moulton,  112  U.  S.  217.  But  judg- 
ment on  the  bonds  must  fint  have 
been  had.     Davenport  v.  County  of 


^  Nelson  v.  St.  Martin's  Parish, 
111  U.  S.  716,  721;  opinion  per 
Field,  J.,  Ace.  Scotland  County  Court 
0.  Hill,  140  U.  S.  41.  And  see  Seibert 
V.  Lewis,  122  U.  S.  284,  and  cases  in 
next  note. 

*  Von  Hoffman  r.  City  of  Quincy, 
4  WaU.  535;  United  States  v.  New 
Orleans,  08  U.  S.  381;  Brodie  v. 
McCabe,  38  Ark.  690;  Columbia 
County  0.  King,  13  Fla.  451.  As 
long  as  a  city  exists,  laws  are  void 
which  withdraw  or  restrict  her  tax- 
ing power  so  as  to  impair  the  obligar  podge,   105   U.  S.   237;  County  of 


tion  of  her  contracts  made  upon  a 
pledge  expressly  or  impliedly  given 
that  it  shall  be  exercised  for  their 
fulfillment.  Mandamus  will  lie,  not- 
withstanding such  laws.  Wolff  v. 
New  Orleans,  103  U.  S.  358,  approv- 
ing Yon  Hoffman  v.  Quincy.  Com- 
pare Louisiana  v.  Mayor  of  New  Or- 
leans,   100   U.    S.    285;    Rah  way  v. 
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Greene  r.  Daniel,  102  U.  S.  187.  Re- 
garding mandamus  as  a  remedy  of 
the  holder  of  municipal  bonds,  see 
Dillon  on  Mun.  Corps.,  3d  ed.  §§  849 
et  seq, 

8  Thompson  v.  Allen  County,  U^ 
U.  S.  550. 

«  Walkley  v.  City  of  MuBcatiae,  6 
Wall.  48L 
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duly  obtained  against  a  couaty  on  its  bonds  or  coupons,  no  de- 
fence questioning  their  validity  can  be  pleaded  to  a  mandamus} 
Conversely,  when  in  an  action  for  a  mandamus  a  judgment  is 
rendered  against  the  relator  on  the  ground  that  the  bonds  are 
invalid,  that  judgment  is  conclusive  of  their  invalidity  as  against 
the  vendee  of  the  relator  who  purchases  the  bonds  after  ma- 
turity.'   If  a  municipality  by  the  statute  authorizing  the  issue 
of  bonds  receives  power  to  levy  taxes  to  a  certain  amount,  the 
implication  arises  that  the  legislature  did  not  intend  to  authorize 
taxation  beyond  that  amount,  and  a  court  has  no  power  by 
inandamua  to  compel  a  municipal  corporation  to  levy  a  tax  un- 
authorized by  law ;  nor  to  compel  it  to  levy  a  larger  tax  than 
is  authorized  expressly  or  by  implication.^    A  mamdamus  can 
only  enforce  existing  laws ;  it  confers  no  new  power  on  those  to 
whom  it  issues.^ 

§  334.   Property  held  for  public  uses,  such  as  public  build- 
iflgs,  squares,  parks,  promenades,  wharves,  landing  ,,    .  .  ^ 
places,  fire-engines,  hose  and  hose-carriages,  engine-  property 
houses,  engineering  instruments,  and  generally  every-  tom^exe- 
thing  held  for  governmental  purposes,  cannot  be  sub-   °^**®°- 

1  Balls  County  Court  o.  United 
States,  105  U.  S.  733.  Compare 
State  0.  Mayor  of  Manitowoc,  52  Wis. 
42S. 

A  county  BubBcribed  for  the  Btock 
of  a  railroad  corporation,  and  issued 
bonds  in  payment  therefor  pursuant 
to  a  law  that  authorized  the  levy  of 
a  ipecial  tax  to  pay  them,  **not  to 
exceed  one-twentieth  of  one  per 
cent  upon  the  assessed  value  of  tax- 
able property  for  each  year,"  but 
which  contained  no  provision  that 
only  the  fund  so  derived  should  be 


applied    to    their    payment.    Held, 
that  the'  bonds  were  debts  of  the 
county  as  fully  as  any  other  of  its 
liabilities,  and  that  for  any  balance 
remsuning  due  on  account  of  princi- 
pal OT  interest  after  the  application 
thereto  of  the  proceeds  of  such  tax, 
the  holders  were  entitled  to    pay- 
ment out  of  the  general  funds  of  the 
connty.    United  States  b.  County  of 


Clark,  96  U.  S.  211;  Knox  County  o. 
United  States,  109  U.  S.  220.  Com- 
pare  East  St.  Louis  v.  Zebley,  110 
U.  S.  321.  Contra,  State  v.  Macon 
County,  68  Mo.  28.  When  the  re- 
lator has  obtained  judgment  on 
county  bonds  issued  in  aid  of  a  rail- 
road, and  his  only  means  of  obtain- 
ing satisfaction  is  through  the  levy 
of  a  tax,  a  mandamvA  from  a  Federal 
court  to  the  county  officers  directing 
them  to  levy  a  tax  to  pay  the  interest 
on  the  bonds,  can  in  no  way  be  con- 
trolled by  an  injunction  from  a  state 
court  enjoining  a  levy.  Supervisors 
V,  Dnrant,  9  Wall.  415;  Hawley  r. 
Fairbanks,  108  U.  S.  543. 

3  Louis  V.  Brown  Township,  109 
U.  S.  162. 

s  United  States  v.  County  of  Ma- 
con, 99  U.  S.  582.  See  Quincy  v, 
Jackson,  113  U.  S.  332,  338. 

*  United  States  v.  County  of  Clark, 
95  U.S.  769. 
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jected  to  the  payment  of  the  debts  of  the  manicipality.  The 
public  character  of  such  property  forbids  this.  Upon  the  repeal 
of  the  charter  of  the  city,  such  property  passes  under  the  imme- 
diate control  of  the  state,  the  power  once  delegated  to  the  city 
in  that  behalf  having  been  withdrawn ;  neither  can  the  private 
property  of  individuals  within  the  limits  of  the  territory  of 
the  city  be  subjected  to  the  payment  of  its  debts,  except  through 
taxation.  The  doctrine  of  some  states  that  such  property  can 
be  reached  directly  on  execution  against  the  municipaUty  has 
not  been  generally  accepted.^ 


1  MeiTiweather  v.  Garrett,  102  U. 
S.  472  ;  Darling  v.  Mayor,  etc.,  of  Bal- 
timore, 51  Md.  2.  In  towns  tn  Con- 
nectiout  (as  in  Massachusetts  and 
Maine),  the  property  of  any  inhabi- 
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tant  may,  by  common  law  or  imme- 
morial usage,  be  taken  on  execution 
upon  a  judgment  against  the  town. 
Bloomfield  o.  Charter  Oak  Bank,  121 
U.  S.121. 


PABTIV.]         LIABILITY  FOR  TOETS   OF  AGENTS. 


[§  3S5. 


PART  IV. 

LUBILITY  OF  A  CORPORATION  FOR  THE  TORTS  OF  ITS 

AGENTS  AND  SERVANTS. 


Corpontiona  liable  like  natural  prin- 
oipals.  Grounds  of  the  principars 
liability,  §  335. 

An  underlying  principle.  Applica- 
tion of  the  doctrines  of  ultra  inres, 
HS3d-338. 

Liability  when  corporation  is  under 
no  special  obligation  to  the  injured 
person,  §  339. 

Corporations  also  liable  for  torts  on 
principles  rendering  them  liable 
for  contractor  §  340. 

Sammary.    Rules,  §  341. 

firat  mle.  Liability  resting  on 
agent's  authority,  §  342. 

Second  rule.  Liability  resting  on 
conrse  of  tort-feasor's  employ- 
ment, SI  343,  344. 

Third  rule.  Liability  where  tort 
causes  yiolation  of  duty  owed  by 
the  corporation,  §  345. 

Violation  of  special  obligation,  §  346. 

Common  carriers  of  passengers, 
§347. 

^j  make   reasonable  regulations, 

{348. 

Liability  of  carriers  for  negligence, 
{349. 


Garrier^s  fundamental  obligations, 
§350. 

Modification  of  carrier^s  common  law 
liability,  §351. 

Carrier  cannot  stipulate  against  lia- 
bility for  negligence,  §§  352-354. 

Carrier^s  liability  for  baggage,  §  355. 

Limitations  of  caiTier's  liability  in 
amount,  §  356. 

Telegraph  companies,  §  357. 

Evidence  of  assent  to  limitations  of 
carrier's  liability,  §§  358,  359. 

When  carrier's  liability  begins  and 
ceases,  §  360. 

Delay  in  transportation,  §  361. 

Carrier's  liability  for  losses  on  con- 
necting lines,  §§  362-364. 

Corporation's  liability  for  injuries  to 
employes,  §§  365,  366. 

Liability  of  corporation  where  it  owes 
no  special  duty,  §  367. 

Railroad  companies,  §§  368,  369. 

Liability  when  lessened,  §  370. 

Trespassers,  §§  371,  372. 

Contributory  negligence,   §§  373-375 

Burden  of  proof,  §  376. 

Damages  recoverable.  Exemplary 
damages,  §§  377,  378. 


§  835.  It  may  be  stated  as  a  general  rule  that  corporations* 


^  It  is  to  be  understood  that  the 
following  sections  have  in  view  only 
private  corporations  formed  for  bus- 
ing purposes.  The  liability  in  tort 
of  municipal  corporations  is  quite 


different.  (Compare ante,  § 315. )  The 
following  frequently-cited,  general 
statement  is  from  the  opinion  of  the 
New  York  Court  of  Appeals,  through 
Judge  Folger,  in  Maxmilian  v.  Mayor, 
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are  responsible  *  for  tbe  torts '  of  their  agents  and  servants  upon 
the  same  ground  and  to  the  same  extent  as  individual  princi- 


etc.,  of  New  York  :  "There  are  two 
kinds  of  duties  which  are  imposed 
upon  a  municipal  corporation ;  one 
is  of  that  kind  which  arises  from 
the  grant  of  a  special  power,  in  tlie 
exercise  of  which  the  municipality 
IS  as  a  legal  individual ;  the  other  is 
of  that  kind  which  arises,  or  is  im- 
plied, from  the  use  of  political  rights 
under  the  general  law,  in  the  exer- 
cise of  which  it  is  as  a  sovereign. 
The  former  power  is  private,  and 
is  used  for  private  purposes ;  the 
latter  is  public  and  is  used  for  public 
purposes  ;  the  former  is  not  held  by 
the  municipality  as  one  of  the  politi- 
cal divisions  of  the  state  ;  the  latter 
is.  In  the  exercise  of  the  former 
power,  and  under  the  duty  to  the 
public  which  the  acceptance  and  use 
of  the  power  involves,  a  municipal- 
ity is  like  a  private  corporation,  and 
is  liable  for  a  failure  to  use  its  power 
well,  or  for  an  injury  caused  by 
using  it  badly.  But  where  tbe  power 
is  intrusted  to  it  as  one  of  the  politi- 
cal divisions  of  the  state,  and  is  con- 
ferred not  for  the  immediate  benefit 
of  the  municipality,  but  as  a  means 
to  the  exercise  of  the  sovereign 
power  for  the  benefit  of  all  citizens, 
the  corporation  is  not  liable  for  non- 
user,  nor  for  misuser  by  the  public 
agents.  .  ...  [Such  agents]  are 
not  then  the  agents  or  servants  of 
the  municipal  corpoi-ation,  but  are 
public  officers,  agents  or  servants  of 
the  public  at  large,  and  the  corpoi-a- 
tion is  not  responsible  for  their  acts 
or  omissions."  62  N.  Y.  160,  164, 
citing  Eastman  v.  Meredith,  36  N. 
H.  284  ;  Fisher  v.  Boston,  104  Mass. 
87.  See  also  §  177,  ante.  The  same 
rule  applies  to  counties,  Hughes  v, 
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County  of  Monroe,  147  K.  Y.  49,  and 
villages,  Fire  Ins.  Co.  v.  Keeseville, 
148  N.  Y.  46.  The  whole  subject 
was  exhaustively  treated  by  Chief 
Justice  Gray  giving  the  opinion  of 
the  Massachusetts  Supreme  Court  in 
Hill  V.  Boston,  122  Mass.  S54,  a  case 
which  held  a  city  free  from  liability 
for  an  accident  to  a  child  due  to  the 
unsafe  condition  of  a  public  school 
Cf.  Lichtenstein  o.  Mayor,  etc.,  of 
New  York,  159  X.  Y.  500.  Statutes 
usually  require  the  fulfillment  of 
preliminary  formalities  {e,g.t  certain 
demands  or  filing  of  notices)  before 
commencing  suit  against  a  munici- 
pality. See  e.  g.,  Missano  v.  Mayor, 
etc.,  of  New  York,  160  N.  Y.  123. 

Likewise  the  liability  in  tort  of 
public  charitable  institutions,  like  a 
hospital,  or  a  large  •*  Boys'  Club " 
open  to  all,  is  not  as  great  as  that  of 
a  corporation  formed  for  profit.  If 
due  care  is  used  in  the  selection  of 
agents  and  sei*vants  such  charitable 
corporations  will  not  be  liable  for 
the  special  acts  of  neglect  of  the 
latter.  McDonald  v.  Massachusetts 
General  Hospital,  120  Mass.  432.  See 
Ward  V.  Saint  Vincent's  Hospital,  65 
App.  Div.  (N.  Y.)64,  and  compare 
Nims  9.  Mount  Hermon  Boys* School. 
160  Mass.  177. 

1  That  is  to  say,  legal  relations  oc- 
casioned by  the  tort  will  subsist  b^ 
tween  the  injured  person  and  the 
corpoi-ation. 

>  A  tort  is  a  fact  with  legal  effect, 
other  than  a  contract  or  agreement; 
a  fact,  that  is,  which  occasions  legal 
rules  to  manifest  themselves  in  legal 
relations.  Such  fact  may  consist  in 
an  act  or  in  an  omission. 


FABT  IV.]  LIABILITY   FOR   TORTS   OF   AGENTS. 


[§  335. 


pab  or  masters.^  The  liability  of  principals  or  masters  for  the 
torts  of  their  agents  or  servants  does  not  rest  in  every  0^,-^^^. 
respect  on  the  rales  which  constitute  the  basis  of  the  tjons  liable 
responsibility  of  principals  for  the  contracts  of  their  principals, 
agents.  The  liability  of  a  principal  for  the  contract  thT princ^ 
of  his  agent  depends  altogether  on  whether  the  con-  j^Ji^l**" 
tract  was  within  the  scope  of  the  agent's  actual 
authority,  or  of  such  authority  as  the  other  contracting  party 
acting  as  a  careful  and  honest  man  was  justified  in  inferring  to 
exist  from  the  course  and  general  scope  of  the  agent's  employ- 
ment. But  in  regard  to  the  principal's  liability  on  the  contract 
of  his  agent,  the  course  and  scope  of  the  agent's  employment  are 
material  only  in  determining  whether  the  other  contracting 
party  was  justified  in  relying  on  the  agent's  assumed  authority. 
On  the  other  hand,  in  regard  to  the  principal's  liability  for 
the  torts  of  his  agent  or  servant,  the  course  and  scope  of  the 
employment  become  material  in  themselves  apart  from  their 
materiality  as  evidence  of  implied  authority :  for  a  principal 
may  be  liable  for  torts  of  his  employ^,  committed  in  the  course 
of  the  latter's  employment,  which  the  injured  person  could 
never  have  imagined  that  the  principal  had  authorized.  Thus, 
inCraker  v.  Chicago  and  Northwestern  Railway  Co.,' a  rail- 
road! company  was  held  liable  to  pay  damages  to  a  young  lady 
passenger  whom  the  conductor  kissed ;  a  tort  which  she  was 
not  justified  in  supposing  to  have  been  committed  pursuant  to 
instructions  from  the  company.  It  might,  indeed,  be  suggested 
that  kissing  passengers  was  not  properly  within  the  scope  of 
the  conductor's  employment ;  but  it  is  within  the  scope  of  his 
employment  and  duty  to  protect  them  from  insult ;  and  if  he 
violates  this  duty  by  insulting  them  himself,  the  company  will 
be  responsible.  For  a  railroad  company  is  responsible  to  pas- 
sen^rers  even  for  the  wilful  and  malicious  acts  of  its  conductors 


*  Philadelphia,  etc.,  R.  R.  Co.  t>. 
Quigley,  21  How.  202,  209  ;  FishkiU 
HaTlngB  Ins'Q  v.  National  Bank,  80 
X.  Y.  1«2 ;  Denver  and  R.  G.  Ry.  t>. 
Harris,  122  V.  S.  597  ;  AngeU  and 
Ames  on  Corp.,  §  310.  See  Ramsden 
?.  Boston  and  Albany  R.  Co.,  104 
Maw.  117 ;  Brokaw  v.  N.  J.  R.  Co., 
3-2  N.  J.  L,  328  ;  South  and  North 


Alabama  R.  R.  Co.  v.  Chappell,  61 
Ala.  527  ;  Merchants^  Bank  v.  State 
Bank,  10  Wall.  645  ;  Salt  Lake  City 
V,  Holliater,  118  U.  S.  256  ;  Ranger  t>. 
Great  Western  R'y  Co.,  5  H.  L.  C. 
72,  86  ;  State  ex  ir\f.  Crow  v.  Firo- 
inen^s  Fund  Ins.  Co.,  152  Mo.  1. 
2  36  Wis.  667. 
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§  336.]        THE  LAW   OF  PRIVATE  COEPORATIONS.   [CHAP.  VH. 

and  train  hands  committed  while  they  are  employed  in  carry- 
ing ont  the  contract  between  the  passenger  and  the  company.^ 

§  336.  An  underlying  principle  here  is  this :  if  the  corpora- 
tion,  acting  within  the  scope  of  its  corporate  author- 
lYing  prin-  ity,  employs  agents  or  servants  in  such  a  manner  as 
pi?cation  St  to  put  it  within  their  power  to  cause  a  violation  of  a 
trinesM  ^^^y  owed  by  the  corporation,  the  corporation  will 
fdtra  vires,  hq^  be  sustained  in  the  defence  that  the  violation 
complained  of  was  not  authorized  by  it.  And  thus  it  is,  if  the 
tort  was  committed  in  the  course  of  an  employment,  or  in  con- 
nection with  transactions  which  the  corporation  had  compe- 
tently authorized  or  acquiesced  in,  and  any  duty  owed  by  the 
corporation  is  violated  by  the  tort,  it  will  be  no  valid  defence 
to  the  corporation  that  the  tort  itself  was  not  only  unauthor- 
ized, but  was  even  ultra  vires  the  corporation.  To  the  tort  it- 
self, under  such  circumstances,  the  doctrines  of  ultra  vires  have 
no  application ;  but  they  do  apply  where  the  employment  in 
the  course  of  which,  or  the  transaction  in  connection  with 
which,  the  tort  was  committed,  was  ultra  vires  the  corpora- 
tion. 

Ordinarily,  to  render  a  corporation  liable  for  the  torts  of  its 
officers,  agents,  or  employes,  it  must  appear  that  the  tort  was 
in  some  way  connected  with  the  business  which  the  corpora- 
tion was  incorporated  to  carry  on ; '  and  a  corporation  will  not 
be  liable  for  a  tort  committed  in  the  course  of  a  transaction 
clearly  tdt^^a  vires  \^  unless  on  principles  of  acquiescence  and 
ratification  heretofore  discussed.^ 


^  Stewart  v.  Brooklyn  and  Cross- 
town  R.  R.  Co.,  90  N.  Y.  588; 
DwineHe  b.  N.  T.  C,  etc.,  R.  R.  Co., 
120  N.  Y.  117 ;  Central  of  Ga.  Ry. 
Co.  V.  Brown,  113  Ga.  414.  Accord- 
ingly, that  the  tortious  act  of  the 
employ^  was  done  in  direct  violation 
of  orders  will  not  exonerate  the  cor- 
poration. Phila.  and  Reading  K  R. 
Co.  9.  Derhy,  14  How.  468.  See 
§347. 

2 Miller  r.  Barlington,  etc.,  R  R. 
Co.,  8  Neb.  219.  Compare  Helfrich 
0.  Williams,  84  Ind.  553. 

'  Central  R.  R.,  etc.,  Co.  v.  Smith, 
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76  Ala.  572.  Compare  Hem  9.  Agri' 
cultural  Soc,  91  Iowa,  97.  A  na- 
tional bank  is  not  authorized  to  en- 
gage in  the  business  of  selling  rail- 
road bonds  on  commission;  and  con- 
sequently is  not  liable  in  an  action 
for  deceit  for  the  false  statements  of 
its  teller  made  while  selling  such 
bonds.  Weckler  v.  First  Nat  Bank, 
42  Md.  581.  However,  if  a  corport- 
tion  reaps  and  retains  the  benefits  of 
a  false  representation,  it  cannot  set 
up  the  plea  of  uUra  vires,  Amer. 
Nat.  B*k  V.  Hammond,  25  Colo.  367. 
*  See  §  269.    For  instance,  a  oo^ 


PABT   IV.]        LIABILITY   FOR  TORTS  OF  AGENTS. 


[§  388. 


§  337.  It  has  been  f reqaently  said  that  ^^  corporations  are 
liable  for  every  wrong  they  commit,  and  in  such  cases  the  doc- 
trine of  uUra  vires  has  no  application."  ^  This  phrase  contains 
endless  ambiguities.  In  two  of  the  cases  cited  in  the  note,  the 
remark  was  unnecessary,  if  not  inapplicable,  to  the  decision  of 
the  case.  In  Merchants'  Bank  v.  State  Bank,^  whatever  wrong 
was  committed,  was  committed  by  the  cashier  in  the  course  of 
what  the  court  decided  the  injured  party  was  entitled  to  regard 
as  the  scope  of  the  cashier's  employment  and  authority.  In 
National  Bank  v.  Graham  the  bank  was  sued  for  the  loss  of  a  spe- 
cial deposit  occurring  through  the  gross  negligence  of  its  officers 
and  employes.  All  the  stock  was  owned  by  the  directors,  who 
knew  of  the  receipt  of  the  special  deposit,  and  had  acquiesced 
in  it  for  years,  and  the  court  said,  "  it  is  now  well  settled  that 
if  a  bank  be  accustomed  to  take  such  deposits  as  the  one  here 
in  question,  and  this  is  known  and  acquiesced  in  by  the  direct- 
ors, and  the  property  is  lost  by  the  gross  carelessness  of  the 
bailee,  a  liability  ensues  in  like  manner  as  if  the  deposit  had 
been  authorized  by  the  terms  of  the  charter." '  And  to  clinch 
the  irrelevancy  of  the  dictum,  the  court  held  that  the  bank  was 
authorized  by  its  charter  to  receive  the  deposit. 

§  338.  An  exposure  of  the  ambiguities  or  inaccuracies  of  the 
phrase  above  mentioned  may  be  found  in  an  opinion  where  a 
similar  phrase  is  used.  "A  corporation  is  liable  to  the  same 
extent,  and  under  the  same  circumstances,  as  a  natural  person 
for  the  consequences  of  its  wrongful  acts,  and  will  be  held  to 
respond  in  a  civil  action  at  the  suit  of  an  injured  party  for 
every  grade  and  description  of  forcible,  malicious,  or  negligent 


pontion  which  runs  a  ferry  boat  for 
Mre,  and  accepts  fares,  etc.,  is  liable 
in  an  action  tit  tort  for  personal  in- 
jnriet  to  a  passenger,  thongh  running 
a  ferry  was  ultra  vires,  Nims  v.  Mt. 
HermoD  School,  160  Mass.  177 ;  C. 
4  0.  Ry.  Co.  c.  Howard,  17S  tl.  S.  153. 

>  National  Bank  v.  Graham,  100 IT. 
S.  699,  702  ;  Merchants*  Bank  o.  State 
Bank,  10  Wall.  604,  645  ;  Hussey  ». 
Norfolk  R.  R.  Co.,  98  N.  C.  34  ;  Pron- 
g«f  ».  Old  Nat.  B'k,  20  Wash.  618. 

'  See  1 243  for  a  fuller  statement  of 
this  ease. 


*  Citing  Foster  v.  Essex  Bank,  17 
Mass.  479  ;  Lancaster  County  Nat  B*k 
V.  Smith,  62  Pa.  St.  47  ;  Scott  v.  Nat. 
B'k  of  Chester  VaUey,  72  Pa.  St  471; 
First  Nat.  B'k  v.  Graham,  79  Pa.  St. 
106  ;  Turner  v.  First  Nat.  Bank,  26 
Iowa,  562  ;  Smith  v.  First  Nat,  B'k, 
99  Mass.  605  ;  Chattahoochee  Nat. 
B'k  D.  Schley,  58  Ga.  369.  Contra, 
Wiley  r.  First  Nat.  B'k,  47  Vt.  546  ; 
Whitney  v.  First  Nat.  B'k,  50yt.  389. 
See  §  161. 
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§  338.]        THE  LAW   OP  PRIVATE  CORPORATIONS.    [CHAP.  VH. 


tort  or  wrong  which  it  commits,  however  foreign  to  its  nature 
or  beyond  its  granted  powers  the  wrongful  transaction  or  act 
may  be.*  ....  But  in  this  case  the  false  certificates  wcmc 
issued  and  the  spurious  stock  transferred  by  an  officer  of  the 
corporation.  A  corporation  aggregate  being  an  artificial  body 
— ^an  imaginary  person  of  the  law,  so  to  speak — ^is,  from  its 
nature,  incapable  of  doing  any  act  except  through  agents  to 


1  New  York  and  New  Haven  R.  R. 
Co.  «.  Schuyler,  34  N.  Y.  30,  49, 
citing  the  following  cases,  not  one  of 
which  BUBtains  the  proposition  as 
stated:  Life  and  Fire  lus.  Co.  v.  Me- 
chanic Fire  Ins.  Co.,  7  Wend.  31, 
which  held  that  a  corporation  author- 
ized to  loan  on  bond  and  mortgage 
could  not  recover  money  loaned  in 
any  other  way  [?]  ;  and  that  when  an 
illegal  loan  is  made  by  the  ofSicers  of 
the  corporation  who  have  power  to 
loan  for  it,  the  company  is  affected 
with  the  illegality  of  the  transaction. 
Albert  o.  Savings  Bank,  2  Md.  169, 
a  case  where,  in  violation  of  a  pro- 
vision in  its  charter,  a  savings  bank 
made  a  loan  to  one  of  its  directors 
on  the  security  of  stock  which  the 
borrower  held  in  a  fiduciary  capacity. 
The  suit  was  brought  by  the  cestui 
que  trust  to  set  aside  the  transfer 
to  the  bank,  and  recover  the  divi- 
dends received  by  it.  The  court  said 
that  any  loan  made  to  a  director  was 
void,  and  could  not  be  recovered  (on 
this  point  this  case  seems  overruled  in 
Lester  v.  Howard  Bank,  33  Md.  658). 
It  will  be  noticed  that  the  suit  was 
brought  to  set  aside  an  illegal  trans- 
action arising  out  of  the  abuse  of  a 
general  power  conferred  on  the  bank, 
a  transaction  which,  though  illegal, 
was  clearly  connected  with  the  ordi- 
nary course  of  the  bank^s  business ; 
and  certainly  was  not  a  transaction 
"foreign  to  the  nature"  of  the  bank. 
Goodspeed  ▼.  East  Haddam  Bank,  22 
Conn.  530,  541,  a  case  where  a  bank 
was  held  liable  for  a  vexatious  suit  in- 
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stituted  by  its  directors.  But  it  is 
clearly  within  the  province  of  direct- 
ors to  institute  suits  on  behalf  of  their 
bank,  and  so  this  was  but  the  abuse 
of  a  general  power  confided  to  an 
agent  Bissell  v.  Mich.  So.,  etc.,  Rail- 
road Cos.,  22  N.  Y.  305, 309,  a  case  re- 
ferred to  elsewhere,  §§  275,  290.  In 
this  case  Judge  Selden  did  hold  the 
contract  ultra  vires  and  incapable  of 
sustaining  an  action,  but  that  plain- 
tiff could  recover  on  the  ground  of 
tort,  on  account  of  the  *'  duty  to  ob- 
serve care' ^  which  "  In  these  cases 
arises,  not  upon  any  contract,  but 
from  the  obligation  which  rests  upon 
all  persons,  whether  natural  or  arti- 
ficial, BO  to  conduct  as  not  through 
their  negligence  to  inflict  injury  on 
others."  But  to  this  it  may  be  said 
that,  except  as  the  persons  interested 
in  the  corporate  enterprise  acqai- 
esced  in  tlie  transactions  in  the  course 
of  which  the  tort  was  committed, 
and  so  were  estopped  from  objecting, 
they  owed  the  plaintiff  no  duty  which 
would  give  him  any  right  to  funds  in 
which  they  had  rights.  Frankfort 
Bank  v,  Johnson,  24  Me.  400.  In  this 
case  the  office ra  were  acting  within 
the  general  scope  of  tlieir  powers. 
Philadelphia,  etc.,  R.  R.  Co.  v.  Quig- 
ley,  21  How.  209.  Here,  also,  the 
officers  were  acting  within  the  scope 
of  their  employment  Green  v.  Lon- 
don Omnibus  Co.,  7  C.  B.  N.  S.  290. 
And  in  this  case,  too,  the  acts  were 
connected  with  the  objects  of  inco^ 
poration,  and  done  in  the  coarse  of 
the  employment  of  the  servant 


PART  IV.]         LIABILITY  FOR   TORTS   OF   AGENTS.  [§  388. 

whom  is  given  by  its  f imdaraental  law,  or  in  pursuance  of  it, 
every  power  of  action  it  is  capable  of  possessing  or  exercising. 
Ilenoe  the  role  has  been  established  ....  that  a  corporation 
is  responsible  for  the  acts  or  negligence  of  its  agents  while 
engaged  in  the  business  of  the  agency,  to  the  same  extent,  and 
under  the  same  civcumstances,  that  a  natural  person  is  charge- 
able with  the  acts  and  negligence  of  his  agent."  ^ 

Granted  that  a  corporation  is  liable  to  the  same  extent  as  a 
natural  person  for  the  torts  of  its  agents.  Nevertheless,  it  is 
not  liable  for  any  tort  they  may  commit,  however  foreign  to 
the  nature  of  the  corporate  business  the  tort  may  be.^  But,  say 
the  court,  a  corporation  can  act  only  through  agents.  Truly : 
and  the  binding  quality  of  the  acts  of  the  body  corporate  itself 
acting  as  such,  i.  ^.,  through  a  majority  vote,  is  determined  by 
a  construction  of  its  powers  and  the  principles  of  agency.  As- 
suredly there  exists  no  universal  agency  in  the  corporation 
which  will  render  any  act  of  the  majority  binding.  Accord- 
ingly, to  hold  the  corporation  liable  for  any  wrong  it  might 
aathorize  would  be  to  hold  the  corporate  funds,  in  which  are 
interested  dissenting  shareholders  and  innocent  creditors,  bound 
by  the  acts  of  an  agent  (i,  ^.,  the  majority)  clearly  beyond  the 
scope  of  his  authority  and  business :  a  liability  far  beyond  that 
attaching  to  individuals  for  the  acts  of  their  agents.  There  is 
no  decision  known  to  the  writer  holding  a  corporation  liable 
for  a  tort  committed  in  the  course  of  an  lUtra  vires  transaction 
on  its  face  foreign  to  the  corporate  business,  where  the  persons 
who  could  have  objected  to  the  transaction  had  not  acquiesced 
in  it. 

As  before  stated,  the  question  is  not  whether  the  wrongful 
act  itself  was  ultra  vires  ;  any  more  than  the  question  would  be 
whether  the  act  itself  had  been  authorized  by  the  corporation.^ 
The  question  is  whether  the  employment  or  general  transaction, 
in  the  course  of  which  the  tort  was  committed,  was  ultra  vires  ; 
and  if  this  is  answered  in  the  affirmative,  the  corporation  should 

^  34  N.  Y.  50.  The  point  decided 
in  thiB  case  was  that  the  corporation 
▼u  liable  in  damages  to  a  bona  fide 
holder  of  shares  issued  hy  the  proper 
officer,  but  in  excess  of  the  amount 
limited  by  the  charter;  undoubted 
Uw,  but  not  calling  for  any  statement 


like  that  contained  in  the  first  part  of 
the  citation. 

>  Langan  v.  Iowa,  etc.,  Construc- 
tion Co.,  49  Iowa,  317;  §  342,  note  1. 

8  See  Butler  v.  Watkins,  18  Wall. 
456. 

816 


§  339.]  THE  LAW   OF   PRIVATE  CORPORATIONS.  [CHAP.  VH. 


not  be  held  liable  for  the  act,  except  on  principles  of  aoqaies- 
cence  and  ratification  of  the  employment  or  transaction  which 
undoubtedly  make  the  decision  in  the  Bissell  case  correct.^ 

§  339.  When  the  tort  is  committed  by  an  employ^  on  some 
Liabuity  pcrsou  between  whom  and  the  corporation  no  con- 
tractual relations  exist,  so  that  the  tort  causes  the 
violation  of  no  special  duty  or  obligation  on  the  part 
of  the  corporation,  its  responsibility  Avill  be  governed 
by  the  rule  expressed  as  follows  in  the  New  York 
case  of  Mott  v.  Consumers'  Ice  Co. :'  "  For  the  acts  of 
the  servant,  within  the  general  scope  of  his  employment,  while 
engaged  in  his  master^s  business,  and  done  with  a  view  to  the 


whenoor- 
poistion  is 
under  no 

)ligation 
to  the  in- 
jured peis 
son. 


specj 
oblis 


1  See  S  275.  Nothing  in  the  Bissell 
case  except  the  actual  decision  has 
the  sanction  of  the  court.  Hutchin- 
son 0.  Western  and  Atlantic  R.  R 
Co.,  6  Heisk.  (Tenn. )  634;  New  York, 
L.  E.  and  W.  Ry.  Co.  v.  Haring,  47 
N.  J.  L.  137;  and  Gruber  v,  R.  R. 
Co.,  92  N.  C.  1,  are  similar  to  the 
Bissell  case,  approve  of  the  phrase 
objected  to  in  the  text,  and  were  de- 
cided in  the  same  way.  Hood  v.  New 
York  and  New  Haven  R.  R.  Co.,  22 
Conn.  502,  is  fonira. 

In  Alexander  v.  Relfe,  74  Mo.  495, 
517,  the  language  of  Judge  Davis  in 
the  Schuyler  case,  quoted  above,  is 
cited  approvingly,  and  a  suggestion 
made  that  a  corporation  is  not  an- 
swerable for  ultra  vires  contracts, 
but  is  for  ultra  vires  torts.  The  court 
refers  to  Cooley  on  Toi-ts,  119.  Judge 
Cooley,  however,  says  nothing  coun- 
tenancing any  such  rule.  He  does 
say,  a  corporation  **  must,  indeed, 
act  through  agents  and  officers;  but 
if  these  undertake  to  do  what  the 
corporation  is  not  empowered  to  do, 
their  action  cannot  impose  a  liability 
on  the  corporation.*'  And  then 
Judge  Cooley  refers  to  Weckler  v. 
First  Nat  Bank,  42  Md.  681,  cited 
S  336,  and  goes  on  to  qualify  the  sen- 
tence quoted  from  him,  giving  a  gen- 1 
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eral  view  of  the  liability  of  a  corpo- 
ration for  torts  which  in  no  way 
supports  any  proposition  like  that 
approved  by  the  Missouri  court 

**  To  fix  the  liability  of  a  corpora- 
tion for  the  tortious  act  of  one  of  its 
employ^,  done  in  obedience  to  the 
commands  of  its  officers,  the  act  mnst 
be  connected  with  the  transaction  of 
the  business  for  which  the  company 
was  incorporated.  If  the  directors 
should  order  an  agent  to  take  a  per- 
son out  of  his  house  and  beat  him, 
the  corporation  could  not  be  held  for 
the  assault  and  battery;  or  if  the  di- 
rectors of  a  banking  company  should 
purchase  a  steamboat,  and  engage  in 
transporting  passengers,  the  corpo- 
ration would  not  be  liable  for  the 
misfeasance  or  non-feasance  of  agents 
employed  in  that  business.  But  if 
the  directors  of  a  corporation  having 
power  to  hold  lands,  order  an  agent 
to  enter  on  lands  and  take  possession 
of  them  for  the  legitimate  uses  of  the 
company,  his  entry,  if  unlawful,  will 
be  the  trespass  of  the  corporation." 
Brokaw  v.  N.  J.  R.,  etc.,  Co.,  32  N. 
J.  L.  328,  332. 

«  73  N.  Y.  543,  547.  Compare  Gir- 
vin  V.  N.  Y.C.AR.  R  R.  Co.,  166 
N.  Y.  289. 


PART  IV.]  LIABILITY  FOB  TORTS  OF  AGENTS.  [§  341. 

furtherance  of  that  business  and  the  master's  interest,  the 
master  will  be  responsible,  whether  the  act  be  done  negli- 
gently, wantonly,  or  even  wilfully.  .  .  .  But  if  a  servant  goes 
oatside  of  his  employment,  and  without  regard  to  his  service, 
acting  maliciously,  or  in  order  to  effect  some  purpose  of  his  own, 
vrantonly  commits  a  trespass,  or  causes  damages  to  another,  the 
master  is  not  responsible ;  so  that  the  inquiry  is  whether  the 
wrongful  act  is  in  the  course  of  the  employment,  or  outside  of 
it,  and  to  accomplish  a  purpose  foreign  to  it.  In  the  latter 
case  the  relation  of  master  and  servant  does  not  exist  so  as  to 
hold  the  master  for  the  act."  ^ 

§  340.  So  far  as  to  the  general  liability  of  a  corporation  for 
the  torts  of  its  agents,  as  based  on  principles  not  ck>rpom. 
wholly  applicable  to  a  corporation's  responsibility  for  ^^fe^OT 
its  agent's  contracts.    It  must  not  be  inferred,  how-  torts  on 
ever,  that  a  corporation  is  not  also  liable  for  the  torts  ronderiug 
of  its  agents  and  servants  on  principles  which  regu-   fo^^n-*  ^ 
late  its  liability  for  its  agent's  contracts.    For,  subject  *"^'®' 
to  the  qualification  regarding  ultra  vires  acts  above  mentioned, 
a  corporation  is  liable  for  any  tort  which  it  authorizes  expressly, 
or  which  is  fairly  within  the  general  scope  of  the  authority  of 
the  agents  who  do  the  wrongful  act. 

§  341.  To  sum  up :  a  corporation  will  be  responsible  for  the 
torts  of  its  servants  and  agents,  (1)  if  the  corporation 
or  corporate  management  acting  within  the  scope  of  lauS!*'^' 
its  powers,  authorized  or  ratified  the  tort,  or  the  tort 
was  fairly  within  the  scope  of  the  tort-feasor's  authority  to  act 
for  the  corporation ;  or  (2)  if  the  tort  was  committed  in  the 
course  of  the  tort-feasor's  employment  by  the  corporation ;  or 
(3)  if  the  tort  occasioned  a  violation  of  any  duty  or  obligation 
owed  by  the  corporation  to  the  injured  person.    And  in  apply- 
ing the  doctrines  of  idtra  vires  to  the  liability  of  corporations 
for  the  torts  of  their  agents  and  servants,  it  must  be  remembered 
Uiat  those  doctrines  are  never  applicable  to  the  actual  tort ; 
thoogh  they  may  operate  to  relieve  a  corporation  from  respon- 
sibility where  the  entire  employment  of  the  agent  or  servant, 

'See,  also,  Poulton  v.  London  and  western  R'y  Co.,  L.  R.  5  C.  P.  445  ; 
SoDthwestem  R'y  Co.,  L.  R.  2  Q.  B.  Allen  v.  London  and  Southwestern 
534;  Bdwards  v,  London  and  North-   R'y  Co.,  L.  R.  6  Q.  B.  65. 
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§  342.]        THE  LAW  OF  PRIVATE   CORPORATIONS.    [CHAP.  VII. 


or  the  whole  transaction  in  regard  to  which  the  tort  was  com- 
mitted, is  evidently  ultra  vh^ea. 

Illustrations  will  now  be  given  of  the  three  general  rules. 

§  342.  If  the  corporation  or  the  corporate  management,  act- 
ins:  within  the  scope  of  its  powers,  authorized  or 
Liabuity  *  ratified  the  tort,  or  if  the  tort  was  fairl}'^  within  the 
agoS^^'^  scope  of  the  agent's  authority  to  act  for  the  oorpora- 
authority.     tion,  the  latter  will  be  responsible.* 

This  rule  is  applicable  to  the  torts  of  officers  and  agents, 
rather  than  to  those  of  the  corporation's  servants  and  employ^ 
A  corporation  is  liable  for  any  fraud  ^  committed  by  an  agent 
in  the  course  of  a  transaction  in  regard  to  which  he  actually 
has  authority  to  act  for  the  corporation,  or  where  authority  to 
act  for  it  may  be  inferred  from  the  course  and  scope  of  his 
position  and  employment.^      An  action    for    deceit   will  lie 


1  See  Washington  Gas  Light  Co.  o. 
LanBden,  172  U.  S.  534.  A  corpora- 
tion is  liable  for  an  overpayment 
made  by  mistake  to  its  general  man- 
ager, he  acting  at  the  time  in  the 
coarse  of  his  employment  and  au- 
thority. Kansas  Lumber  Co.  v.  Cen- 
tral Bank,  34  Kan.  635. 

'  A  corporation  may  be  in  a  legal 
sense  guilty  of  a  fraud,  and  in  such 
case  ordinary  rules  permitting  re- 
scission of  contracts  induced  by 
fraud,  and  reclamation  of  property 
when  the  owner  is  induced  to  part 
with  it  through  fraud,  apply  in  favor 
of  persons  dealing  with  the  corpora- 
tion. Cragie  v.  Hadley,  99  N.  T.  131. 
See  Dorsey  M.  Go.  v.  McCaffrey,  139 
Ind.  545. 

s  Butler  r.  Watkins,  13  WaU.  456; 
Lamm.  v.  Port  Deposit  Homestead 
Ass'n,  49  Md.  233;  Scofield  Rolling 
MiU  Co.  9.  Georgia,  54  Ga.  635;  Bank 
of  Greensboro  v.  Clapp,  76  N.  C.  482; 
Mackay  v.  Commercial  Bank,  L.  R.  5 
P.  C.  394;  Hunter  v.  Hudson  River 
Iron  Co.,  20  Barb.  507;  New  York 
and  N.  H.  R.  R.  Co.  o.  Schuyler,  34 
K.  Y.  30;  Erie  City  Iron  Works  r. 
Barber,    106  Pa.  St.    120  ;  Western 
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Maijland  R.  R.  Co.  v.  Franklin  Bank, 
60  Md.  36;  Shaw  o.  Port  Philip,  etc., 
Mg.  Co.,  132  B.  Div.  603;  Binghamp- 
ton  Trust  Co.  v.  Auten,  68  Ark.  209. 

**It  is  urged  that  a  corj)oraiion 
will  not  be  affected  by  any  represen- 
tation made  by  an  agent,  unless  the 
agent  was  directly  authorized  to 
make  the  particular  statement.  The 
principal  is  liable  for  the  false  rep- 
resentations of  the  agent  made  in 
and  about  the  matter  for  which  he 
was  appointed  agent,  not  on  the 
gi'ound  of  express  authority  given  to 
the  agent  to  make  the  statement, 
but  on  the  ground  that  as  to  the  par- 
ticular matter  for  which  the  agent  is 
appointed  he  stands  in  the  place  of 
the  principal,  and  whatever  he  does 
or  says  in  or  about  that  matter  ia 
the  act  or  declaration  of  the  princi- 
pal, for  which  the  principal  is  just 
as  liable  as  if  he  had  personally  done 
the  act  or  made  the  declaration." 
Sharp  V.  Mayor,  etc.,  of  New  York, 
40  Barb.  256,  273. 

A  bank  cannot  set  up  the  fraud  df 
its  own  officers  to  a  demand  by  a  de- 
positor for  repayment.  Steckel  v. 
First  Nat.  Bk.,  93  Pa.  St.  376 ;  Ziegler 


PABTIV.]         LIABILITY   FOB  TOBT8   OP  A6EKTS. 


[§  342. 


against  a  corporation,^  or  an  action  of  trover  for  conversion.^ 
So  a  corporation  will  be  liable  in  damages  for  the  publication  of 
a  libel  by  its  agents,^  unless  the  libel  and  the  matter  to  which 


r.  Same,  ib.  393 ;  CiUzens'  Sayings 
Bank  r.  Blakesley,  42  O.  St.  646. 
Compare  First  Nat.  Bank  v,  WiUiams, 
100  Pa.  St  123  ;  Lewis  v.  Meier,  4 
MeCrary,  286 ;  Commonwealth  o. 
Keading  Sayings  Bank,  137  Mass.  431. 
Defendant  borrowed  six  thousand 
dollars  from  a  bank  and  deposited 
collaterals,  which  the  president  of 
the  bank  converted  to  his  own  use. 
The  bank  trustees  appeai-ed  to  have 
been  negligent  in  inspecting  its  secu- 
rities, and  the  president  had  charge 
of  the  collaterals.  Held,  that  the 
receiyer  of  the  bank  could  not  re- 
eover  without  allowing  defendant  the 
▼aloe  of  his  collaterals.  Cutting  v, 
Marlor,  17  Hun,  573  ;  see  Williamson 
c.  MasoD,  12  Hun,  97.  Compare 
Barksdale  v.  Finney,  14  Gratt.  (Va.) 
338 ;  Commonwealth  v.  Reading  Say- 
iogi  Bk.,  133  Mass.  16.  If  a  treas- 
urer be  a  defaulter,  and  take  money 
from  a  third  person,  and  place  it 
with  tlie  funds  of  the  corporation  in 
order  to  conceal  and  make  good  his 
defalcation,  and  the  corporation  use 
the  money,  no  other  officer  knowing 
of  the  facts,  the  plaintiff  from  whom 
the  money  is  obtained  may  recoyer 
from  the  corporation,  although  the 
pfaiintifl  be  another  corporation  of 
which  the  defaulting  treasurer  was 
also  treasurer,  and  the  money  was 
drawn  by  him  from  plaintiff  corpora- 
tion and  transferred  to  defendant 
AtUntic  Mills  v.  Indian  Orchard 
Mills,  147  Mass.  268. 

But  officers  cannot  render  the  cor- 
poration liable  for  fraudulent  mis- 
representations regarding  matters 
not  connected  with  the  corporation. 
Thus,  where  one  company  becomes  a 
shareholder  in  another,  the  officers 


of  the  former  have  no  authority  to 
make  representations  as  to  the  pe- 
cuniary condition  of  the  latter,  so  as 
to  render  the  former  company  liable, 
although  the  representations  be 
fraudulent  and  untrue.  Langan  v. 
Iowa,  etc..  Construction  Co.,  49  Iowa, 
317. 

1  Peebles  v.  Patapsco  Guano  Co., 
77  N.  C.  233.  But  compare  Western 
Bank  of  Scotland  v.  Addie,  L.  K.  1 
H.  L.  Sc.  145,  157. 

The  fraudulent  representations  of 
the  corporate  agent  may  also  giye  the 
other  party  the  right  to  annul  the 
contract.  McClellan  v.  Scott,  24  Wis. 
81  ;  Derrick  v.  Lamar  Ins.  Co.,  74 
111.  404  ;  Henderson  v.  Railroad  Co., 
17  Tex.  660 ;  Wickham  v.  Grant,  28 
Kan.  517.  As  to  the  ayoidanoe  of  a 
contract  to  take  shares  on  account  of 
the  fraud  of  the  corporate  agent,  see 
§§  523^26. 

^  Beach  v.  Fulton  Bank,  7  Cow. 
(N.  T.)485. 

*  Phihidelphia,  etc.,  R.  B.  Co.  9. 
Quigley,  21  How.  202 ;  Washington 
Gtas  Light  Co.  V.  Lansden,  172  U.  S. 
534  ;  Vance  v.  Erie  R.  Co.,  3  Yroom 
(N.  J.),  334  ;  McDermott  v.  Evening 
Journal,  43  N.  J.  L.  488  ;  S.  C,  44 
N.  J.  L.  430 ;  Maynard  v.  Firemen's 
Fund  Ins.  Co.,  34  Cal.  48  ;  S.  C,  47 
Cal.  207 ;  Vinas  r.  Merchants'  Mut. 
Ins.  Co.,  27  La.  Ann.  367 ;  Howe 
Machine  Co.  v.  Souder,  58  Ga.  64 ; 
Fenton  v.  Wilson  Sewing  Machine 
Co.,  9  Phila.  189  ;  Bacon  v.  Michigan 
Central  R.  R.  Co.,  55  Mich.  224; 
Boogher  v.  Life  Association,  76  Mo. 
319  (oyerruling  Gillett  v.  Missouri 
Valley  R.  R  Co.,  56  Mo.  315,  and 
semble  Childs  v.  Bank  of  Missouri,  17 
Mo.  213) ;  Johnson  v.  St.  Louis  Dia* 
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it  related  were  beyond  the  scope  of  the  express  and  imphed 
authority  of  the  agents ;  in  which  case  it  will  not  be  liable.^ 
Likewise  an  action  for  false  imprisonment,*^  or  for  malicious 
prosecution,  will  lie  against  a  corporation,  provided  the  prose- 
cution was  authorized  or  ratified  by  the  corporation,  or  was 
instituted  by  some  officer  or  agent  acting  within  the  scope  of 
bis  authority  or  the  course  of  his  employment.^ 
§  343.  The  second  rule — that  the  corporation  is  responsible 
for  a  tort  committed  in  the  course  of  the  tort-feasor's 
nSe!'^  Lia-  employment  by  the  corporation — is  of  a  tenor  similar 
hig^n  ****■  ^  ^^^^  ^*  ^^®  fi^'st  rule,  but  applies  to  the  torts  of  em- 
tortS^  °'  ploy^s  and  servants,  rather  than  to  those  of  officers 
or'8  em-  and  agents.  Employes  and  servants  have,  properly 
p  oymen  .     gp^gj^jjjg^  jj^  authorit^^^  to  represent  the  corporation 

or  to  contract  for  it.     Ilence,  the  course  of  their  employment 
is  all-important  in  determining  the  liability  of   the  corporation 
for  their  torts. 
§  344.  A  corporation,  as,  for  instance,  a  railroad  company,  is 


patch  Co.,  2  Mo.  App.  565 ;  cf. 
Behre  v.  National  Cash  Kegister  Co., 
100  Ga.  213. 

The  commiinicatioDS  of  an  officer 
to  the  members  of  the  corporation 
in  the  course  of  his  duty  are  privi- 
leged. But  this  privilege  does  not 
extend  to  the  presentation  of  a  re- 
port and  evidence  in  the  permanent 
form  of  a  book  for  distribution 
among  the  persons  belonging  to  the 
corporation,  and  members  of  the 
communitj.  Exemplary  damages, 
however,  should  not  be  allowed  when 
thei-e  is  no  evidence  of  malice.  Phila- 
delphia,  etc.,  R.  R.  Co.  v.  Quigley,  21 
How.  202.  On  the  question  of  privi- 
lege, see,  also,  Lawless  v,  Anglo- 
Egyptian  Co.,  L.  R.  4  Q.  B.  262. 

^Southern  Express  Co.  v.  Fitzner, 
59  Miss.  581. 

2  Lynch  v.  Metropolitan  Elevated 
R.  R.  Co.,  90  N.  Y.  77. 

>  Williams  v.  Planter's  Ins.  Co.,  57 
Miss.  759;  Reed  v.  Home  Savings 
Bank,   130  Mass.  443;  Woodward  o. 
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St.  Louis,  etc.,  Ry.  Co.,  85  Mo.  142; 
WiUard  v.  Holmes,  142  N.  Y.  492; 
Wheeler,  etc.,  Co.  r.  Boyce,  S6  Kan. 
350;  Copley  v.  Grover  &  Baker  S'g 
M.  Co.,  2  Woods,  494;  Carter  c.  Howe 
Machine  Co.,  51  Md.  290;  Turnpike 
Road  V.  Green,  86  Md.  161;  Jordan  9. 
Alabama,  G.  S.  R  R.  Co.,  74  Ala.  85, 
oveiTuling  Owsley  r.  Montgomery, 
etc.,  R.  R.  Co.,  37  Ala,  560;  and  South 
and  North  Ala.  R.  R.  Co.  v.  ChappeU, 
61  Ala.  527;  see  Ricord  v.  Central 
Pac.  R.  R.  Co.,  15  Nev.  167;  Good- 
speed  V.  EastHaddam  Bank,  22  Conn. 
530;  Wheless  o.  Second  Nat  Bk.,  1 
Baxt.  (Tenn.)  469;  Lovick  o.  AtL 
Coast  Line  R.  R.  Co.,  129  N.  C.  427. 
A  corporation  may  be  punished  by 
fine  for  contempt,  for  publishing 
matter,  pending  a  trial,  not  compe- 
tent, and  not  introduced  at  the  trial, 
and  of  such  a  nature  that  it  might 
improperly  influence  the  justice  and 
the  jury  in  the  determination  of  the 
cause.  Telegram  Newspaper  Go.  v. 
Comm.,  172  Mass.  294. 


PART  IV.]         IiIABIL.iTY  FOR  TOETS  OF  AGENTS.  [§  845. 

liable  for  the  assaults  and  batteries  ^  and  trespasses  ^  of  its  ser- 
rants  committed  while  acting  within  the  general  scope  of  their 
employment  in  the  business  of  the  corporation ;  or  for  a  public 
nuisance  created  by  them  under  like  circumstances.*  And  the 
circomstance  that  the  act  of  the  servant  was  wilful  will  not,  in 
itself,  preclude  the  liability  of  the  corporation.^  But  the  as- 
sault of  the  servants  must  in  some  way  be  connected  with  their 
employment  in  the  business  of  the  corporation.  And  thus  it 
has  been  held  that  a  railroad  company  is  not  liable  for  an  as- 
sault and  battery  committed  by  its  employes  on  a  person  who, 
they  thought,  had  placed  obstructions  on  the  railroad  track ; 
the  assault  being  in  no  way  connected  with  their  employment^ 
§  345.  We  come  now  to  the  consideration  of  the  third  rule 
regulating  the  liability  of  corporations  for  the  torts 
of  their  servants  and  agents.    A  corporation  is  liable  Liabmty 

/  __-  1  ^^        A.       1.  '     '  i.i_      where  tort 

for  any  wrongful  or  negbgent  act  or  omission  on  the  causes  vio- 
part  of  any  of  its  servants  or  agents  which  causes  a  ^^^owed 
violation  of  any  duty  or  obligation  owed  by  the  cor-  ^\^^ 
poration  to  the  injured  person :   and  this  is  true 
whether  the  corporation  owes  to  the  injured  person  special 
duties  arising  from  contract,  so  that  the  tort  occasions  a  breach 
of  contract ;  or  whether  it  is  a  duty  owed  to  the  injured  person 
merely  as  a  member  of  the  community  ;  a  duty  mainly  based 
on  the  maxim,  Sic  utere  tuo  ut  alienum  non  Icedds,    It  will  be 
convenient  to  consider  first  the  liability  of  a  corporation  for 
the  torts  of  its  agents  and  employes  which  cause  the  breach  of 


^Hewitt  9.  Swift,  3  Allen,  420; 
Holmes  v.  Wakefield,  12  Allen,  580. 
See  H  347,  348. 

'Whiteinan*8  Exr.  o.  Wilmington, 
etc,R.  R.CO.,  2  Harr.  (Del.)  514; 
Hazen  t>.  Boston  and  Maine  R.  R.  Co., 
2  Gray,  574;  Mobile,  etc.,  R.  R.  Co., 
e.  McKellar,  59  Ala.  458;  Palmer  9. 
Haine  Cent  R.  R.  Co.,  02  Me.  309. 

*Ford  V.  Santa  Cruz  R.  R.  Co.,  59 
CaL280. 

*Hott  V.  Conaumers'  Ice  Co.,  73  N. 
T.  543;  Naahville  &  C.  R.  R.  Co.  v. 
Stanes,  9  Heisk.  (Tenn.)52;  Banis- 
ter 9.  Pennsylvania  Co.,  98  Ind.  220. 
A  railroad  company  is  liable  for  the 


wilful  acts  of  its  servants  in  running 
a  train  over  a  person  on  the  track. 
Ten-e  Haute,  etc.,  R.  R.  Co.  v.  Gra- 
ham, 46  Ind.  239.  Contra,  Illinois 
Central  R.  R.  Co.  v,  Downey,  18  111. 
259;  Pennsylvania  Co.  o.  Toomey, 
91  Pa.  St.  256. 

6  Porter  r.C.  R.  I.  and  P.  R.  R. 
Co.,  41  Iowa,  358.  See,  also,  Marion 
c.  C.  R.  I.  and  P.  R.  Co.,  59  Iowa, 
428.  A  railroad  company  is  not  re- 
sponsible for  the  acts  of  its  employ^ 
in  creating  a  nuisance  by  using  a  cul- 
vert under  its  railroad,  near  the  plain- 
tiff ^s  residence,  as  a  privy.  Hopkins 
V.  Western  Pac.  R.   R.   Co.,  50  Cal. 
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§  347.]        THE  LAW  OF  PRIVATE  CORPOBATIONS.    [CHAP.  Vll. 


some  special  or  contractual  obligation  owing  from  the  corpora 
tion  to  the  injured  person.  The  illustrations  will  be  almost 
entirely  drawn  from  the  law  relating  to  common  carriers,  and 
in  especial  to  railroad  companies ;  but  of  course  other  classes  of 
corporations  will  at  times  have  to  respond  in  damages  for  omis- 
sions and  neglects  of  their  servants  and  agents,  which  cause 
the  breach  of  a  duty  owing  from  the  corporation. 

§  346.  Thus,  a  bank  is  liable  for  the  loss,  through  the  gross 
Violation  negligence  of  its  oflBicers  or  employes,  of  a  special  de- 
o£  special      posit  received  by  it  for  safe- keeping :  *  and  for  the 

obligation.     *^,,-.,       ^  ^  ^     .  .x 

neglect  of  its  officers  to  protest  or  present  at  matu- 
rity a  promissory  note  deposited  with  it  for  collection.*  And  a 
bank  will  be  liable  if  its  teller  receives  a  deposit  unaccompanied 
by  the  customary  deposit  ticket  or  pass-book,  and  credits  it  by 
mistake  to  the  wrong  person.^ 

§  347.  To  the  contract  of  a  common  carrier  of  passengers 
Common  ^^®  ^^  f rom  the  motives  of  public  policy  adds  certaia 
carriers  of     implied  covenants  or  obligations  ;  or  it  may  be  said, 

in  somewhat  different  words,  the  carrier  impliedly 
agrees  to  do  more  than  simply  to  carry  the  passenger.  He 
agrees,  as  we  shall  hereafter  see  in  regard  to  negligence,  to  use 
every  reasonable  precaution  for  the  passenger's  safety ;  *  and 
while  a  carrier  does  not  insure  his  passengers  against  eveiy 
conceivable  danger,  he  is  held  absolutely  to  agree  that  his  own 
servants  engaged  in  transporting  the  passenger  shall  commit  no 
wrongful  act  against  him.  Accordingly,  any  tort  committed 
on  a  passenger  by  servants  of  the  carrier  who  come  in  contact 
with  him  in  the  ordinary  performance  of  their  duties  and 
labors,  causes  a  breach  of  contract  between  the  passenger  and 
the  carrier,  for  which  the  latter  is  liable.  Recent  cases  state 
this  liability  in  the  broadest  and  strongest  language ;  and,  with- 
out going  beyond  the  actual  decisions,  it  may  be  said  that  the 

100.  See,  also,  Edwards  v,  London 
and  N.  W.  R*y  Co.,  L.  R.  5  C.  P. 
446;  Allen  o.  London  and  S.  W.  K'y 
Ck>.,  L.  R.  6  Q.  B.  65;  but  compare 
Goff  V.  Great  Northern  R'y  Co.,  3  E. 
A  E.  672. 

1  National  Bank  o.  Graham,  100  U. 
S.  609;  Chattahoochee  Nat  Bk.  v. 
Schley,  5S  Ga.  369;  $$  161,  337. 
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3  Chapman  v.  McCrea,  63  Ind.  360; 
Bank  of  New  Hanover  v.  Kenan,  76 
N.  C.  840;  Steele  v.  Rassell,  5  Neb. 
211;  Capital  State  Bank  v.  Lane,  52 
Miss.  677.    See  §  161. 

'  Jackson  Ins.  Co.  v.  Cross,  9  Heisk. 
(Tenn.)  283. 

«  See  S  350. 
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carrier  is  liable  for  every  conceivable  wrongful  act  done  to  a 
passenger  by  its  train-bands  and  other  employes  while  they  are 
engaged  in  transporting  him ;  no  matter  how  wilful  and  ma- 
lidoos  the  act  may  be,  or  how  plainly  may  be  apparent  from 
its  nature  that  it  could  not  have  been  done  in  furtherance  of 
the  carrier's  business.  The  rule  limiting  the  responsibility  of 
the  master  to  acts  of  his  servants  done  within  the  scope  of  the 
servants'  employment,  does  not  apply  to  the  relations  between 
common  carriers  and  passengers.^ 

A  carrier's  liability  extends  even  further.  He  is  bound  to 
use  every  endeavor  to  protect  his  passengers,  as  long  as  they 
are  onder  his  charge,  from  the  assaults  of  persons  other  than 
his  own  servants,  for  instance,  fellow-passengers.  And  if  his 
servants  fail  to  use  their  best  endeavors  to  protect  passengers, 
the  carrier  will  be  responsible.' 


'Stewart  o.  Brooklyn  and  Cross- 
town  B.  &  Co.,  90  N.  Y.  588  (prac- 
tically overruling  Isaacs  r.  Third  A  v. 
KB.  Co.,  47  N.  Y.  122);  Pendleton 
r.  Kinsley,  3  Cliff.  416;  Goddard  v. 
Grand  Tmnk  Railway,  57  Me.  202; 
Bryant  V.  Rich,  106  Mass.  180;  Chi- 
cago and  Eastern  R.  R.  Co.  o.  Flez- 
B»n,  103  111.  546;  Hanson  v.  Euro- 
pean, etc.,  R.  Co.,  62  Me.  84;  Craker 
•.  Chicago  and  N.  W.  R'y  Co.,  36 
Wis.  657;  Passenger  R.  R.  Co.  v. 
Young,  21  Ohio  St.  518;  Terre  Uaute 
and  L  R.  R  Co.  v.  Jackson,  81  Ind. 
Id;  Jefferson^ille  R.  R.  Co.  v.  Rog- 
en,  38  Ind.  116;  Indianapolis,  P. 
and  C.  R.  R  Co.  v.  Anthony,  43  Ind. 
163;  Terre  Haute  and  I.  R.  R.  Co.  v. 
Rtzgerald,  47  Ind.  79;  New  Orleans, 
St  Louis,  etc.,  R  R.  Co.  v,  Burke,  53 
Miss.  201;  Nieto  v.  Clark,  1  Cliff.  145; 
Sherley  V.  BiUings,  8  Bush  (Ey.),  147; 
Moore  t.  Fitchburg  R  R,  Co.,  4  Gray, 
465;  Lampkin  o.  R  R  Co.,  106  Ala. 
287;  cf.  Perkins  v.  Missouri,  etc.,  R. 
R.  Co.,  55  Nev.  201 ;  Smith  u.  Nor- 
folk <fe  W.  R  R  Co.,  48  W.  Va.  69; 
WUliams  V,  Gill,  Rec'r,  122  N.  C.  967; 
Tiablng  V.  Calif.  Nav.  &  ImpH  Co., 


121  Cal.  137.  But  see  Allegheny  R. 
R.  Co.  V.  McLain,  91  Pa.  St  422.  Nor, 
on  the  other  hand,  will  it  in  all  cases 
protect  the  corporation  that  the  em- 
ploy^ in  committing  the  tort  acted  in 
good  faith.  Thus  in  Palmeri  v.  Man- 
hattan R'y  Co.,  133  N.  Y.  261,  a 
ticket  agent  arrested  a  passenger, 
thinking  he  had  passed  a  counter- 
feit coin;  the  company  was  held  lia- 
ble. Compare  Mulligan  r.  N.  Y.,  etc., 
R'y  Co.,  129  N.  Y.  506.  But,  of  course, 
the  conduct  of  the  passenger  may  be  a 
good  defence;  e.  (/.,  a  railroad  com- 
pany is  not  liable  to  a  passenger  for 
an  injury  done  him  by  the  conductor 
in  self-defence.  New  Orleans,  etc., 
R.  R  Co.  V.  Jopes,  142  U.  S.  18. 

2  Pittsburgh,  Ft.  W.  and  C.  R'y  Co. 
V.  Hinds,  53  Pa.  St.  512  ;  Flint  v. 
Norwich  and  N.  Y.  Trans'n  Co.,  34 
Conn.  554;  Holly  v.  Atlanta  Street 
R  R  Co.,  61  Ga.  215  (a  statute  af- 
fected this  decision);  Weeks  v.  N.  Y., 
N.  H.  and  H.  R.  R  Co.,  72  N.  Y.  50; 
Hendricks  v.  Sixth  Ave.  R  R.  Co., 
12  J.  &  Sp.  (N.  Y.)  8;  Britton  «.  At- 
lanta, etc.,  R'y  Co.,  88  N.  C.  636; 
New  Orleans,  St.  L.  and  C.  R.  R.  Co. 
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§  348.  A  carrier  has  the  right  to  make  reasonable  regulations 
for  the  management  and  ordering  of  his  business ; 
real>xiabie  and  no  cause  of  action  will  arise  against  him  for  the 
^iSS^  reasonable  acts  of  his  servants  done  in  carrying  out 
such  regulations.  Bnt  a  regulation  will  be  no  pro- 
tection to  the  carrier  if  it  is  unreasonable,  or  if  his  servants  use 
undue  force  or  violence  in  enforcing  it.^  A  regulation  by  a 
raihroad  company  setting  apart  in  the  first  instance  a  car  for 
females  and  their  escorts,  is  proper  and  reasonable,  and  the 
company  has  a  right  to  enforce  it.^  Likewise,  in  order  to  pre- 
serve Older  and  prevent  collisions  from  well-known  race  repug- 
nances, a  carrier  may  seat  passengers  according  to  color.'    And 


V.  Burke,  58  MIbs.  200;  Pittsburgh 
A  0.  R.  R.  Co.  r.  Pillow,  76  Pa.  St 
610;  Spohn  v.  Missouri  Pac.  R'y  Co., 
87  Mo.  74.  See  Putnam  v.  Broadway, 
etc.,  R.  R.  Co.,  55  N.  T.  108;  Barrett 
0.  Maiden,  etc.,  R.  R.  Co.,  8  Allen, 
101. 

It  is  said  that  sleeping-car  com- 
panies are  not  liable  either  as  inn- 
keepers or  as  common  carriers  for 
goods  stolen  from  the  person  of  an 
occupant  of  a  berth  in  a  sleeping-car. 
Pullman  Palace  Car  Co.  v.  Smith,  73 
III.  860.  See  Welch  v.  PuUman 
Palace  Car  Co.,  16  Abb.  Pr.  N.  S. 
(N.  Y.)  352;  Pullman's  Pal.  Car  Co. 
V.  Hall,  106  Ga.  765,  and  cases  below. 
But  it  is  the  duty  of  a  sleeping-car 
company  vigilantly  to  protect  in 
their  peraons  and  property  the  occu- 
pants of  berths  when  asleep ;  and  the 
company  is  liable  to  them  for  goods 
stolen  from  their  persons  while 
asleep,  through  want  of  care  on  its 
part  and  on  the  part  of  its  servants. 
Woodruff  Sleeping,  etc.,  Co.  v.  Diehl, 
84Ind.  474;  Pullman's  Pal.  Car  Co. 
V.  Adam,  120  Ala.  581 ;  Cooney  v. 
Pullman  Pal.  Car  Co.,  121  Ala.  368; 
Lewis  V,  N.  Y.  S.  C.  Co.,  143  Mass. 
267.  A  palace  car  company  is 
**  bound  so  to  manage  its  cars  as  not 
unreasonably  to  expose  a  passenger's 
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property  to  risk  of  loss  by  theft  or 
otherwise."  Dawley  v,  Wagner  Pal- 
ace Car  Co.,  169  Mass.  315.  See, 
also,  Whicher  v.  B.  i&  A.  R  R  Co., 
176  Mass.  275. 

1  Peck  w.  N.  Y.  C.  and  H.  R.  R.  R. 
Co.,  70  N.  Y.  587;  Chicago,  B.  and 
Q.  R.  R.  Co.  V.  Griffin,  68  IIL  499; 
Pennsylvania  R.  R.  Co.  v,  Vandiver, 
42  Pa.  St.  365;  Chicago,  B.  A  Q. 
R  R.  Co.  V.  Byran,  90  111.  126.  A 
passenger  should  inform  himself  of 
the  carrier's  regulations.  McRse  v. 
Wilmington,  etc.,  R  R  Co.,  88  N.  C. 
526;  Britton  v,  Atlanta,  etc.,  K*y 
Co.,  ib.  536. 

«  Peck  r.  N.  Y.  C.  &  H.  R  R.  B. 
Co.,  70  N.  Y.  587.  So  a  regulation 
that  no  man,  unaccompanied  by  a 
woman,  shall  enter  the  ladies'  priTAte 
room  is  reasonable.  Toledo,  Wabsftb 
and  W.  R'y  Co.  v,  WilHaras,  77  HI- 
354.  See  also,  McRae  v.  Wilming 
ton,   etc.,   R  R   Co.,  88  N.  0. 526. 

»  West  Chester,  etc.,  R  R  Co.  r. 
Miles,  55  Pa.  St.  209.  See  Derry  r. 
Lowry,  6  Phila.  30.  Changed  by  act 
of  Pennsylvania  legislature  in  1867. 
And  see,  as  opposed  to  the  Feno- 
sylvania  decisions,  Chicago  and  N. 
W.  R'y  Co.  V.  Williams,  55  III.  1^5. 
A  passenger  must  observe  prop^f 
decorum  and  reasonable  rules,  vi^ 
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gamblers  and  monte-raen,  who  travel  on  a  train  to  ply  their 
TocatioD,  may  be  excladed  ;  ^  or  a  person  who  is  so  drunk  as  to 
be  offensive.' 

A  regolation  by  a  railroad  company  requiring  passengers  to 
exhibit  their  tickets  whenever  requested  by  the  conductor,  and 
directing  the  ejection  from  the  cars  of  those  who  refuse  to  com- 
ply, is  reasonable  and  proper.  A  passenger  is  bound  to  comply, 
and  by  refusing  forfeits  his  right  to  be  carried  farther.^  On  the 
other  hand,  it  is  unreasonable  to  require  that  a  passenger  shall 
not  leave  the  train  or  station  without  showing  a  ticket  or  pay- 
ing his  fare ;  and  if  in  carrying  out  this  regulation  a  passenger 
is  detained  or  arrested  by  the  employes  of  the  carrier,  the  car- 
rier will  be  liable  for  damages  in  a  suit  for  false  imprisonment.^ 

§  349.  The  most  numerous  and  on  that  account  the  most 


is  not  juBtifled  in  roBisting  every 
triTial  Imposition  to  which  he  may 
be  exposed,  so  that  his  resistance 
noit  be  OTercorae  by  connter-foroe 
to  pretenre  sabordination.  Chicago, 
B.  sod  Q.  R.  R.  Co.  v.  Griffin,  6S  HI. 
4M. 

^  Thurston  v.  Union  Pac.  R.  R.  Co., 
4  Dill  321.  See,  also,  Pearson  v. 
Dosne,  4  Wall.  606.  A  regulation 
forbidding  hackmen,  peddlers,  ex- 
pnesmen,  and  loafers  from  coming 
within  a  passenger  depot  is  reasona- 
ble. Siimmittv.State,8Lea(Tenn.), 
413. 

^Pittobnrgh,  C.  and  St.  L.  R'y 
Co.  V.  Vandyne,  57  Ind.  676.  See 
Railway  Co.  v.  Valleley,  32  O.  St. 
345;  Murphy  v.  Union  R*y  Co.,  118 
Mass.  228. 

*  Hibbaid  v.  N.  Y.  and  Erie  R.  R. 
(>)m  16  N.  Y.  466  ;  Crawford  v,  Cin- 
cinnati, etc.,  R.  R.  Co.,  26  O.  St  680. 
Oftrrieis  may  require  passengers  to 
parchase  and  show  tickets.  Pullman 
Pi^lsce  Car  Co.  v.  Reed,  76  111.  126 ; 
Une  V.  Railroftl  Co.«  6  Lea  (Tenn.), 
124 ;  Price  ».  C.  A  O.  R'y  Co.,  46  W. 
^^  538.  A  carrier  may  discriminate 
between  the  amount  of  fare  when  a 


ticket  is  purchased,  and  when  the  fare 
is  paid  on  the  train.  Swan  v.  Man- 
chester, etc.,  R  R.,  132  Mass.  116  ; 
Indianapolis,  etc.,  R.  Co.  v.  Rinard, 
46  Ind.  298 ;  Toledo,  W.  and  W.  R. 
R.  Co.  V.  Wright,  68  Ind.  686;  Da 
Laurens  v.  First  Division  St.  P.  and 
P.  R.  R.,  15  Minn.  49  ;  see  Jefferson- 
ville  R.  R.  Co.  v.  Rogers,  38  Ind.  116. 
A  regulation  requiring  stop-over  tick- 
ets is  reasonable.  Yorton  v.  Milwau- 
kee, etc.,  R'y  Co.,  64  Wis.  234;  Stone 
V,  C.  and  N.  W.  R.  Co.,  47  Iowa,  82. 
A  regulation  requiring  the  purchase 
of  tickets  before  entering  the  cars  is 
unreasonable,  unless  proper  facilities 
for  the  purchase  of  tickets  are  fur- 
nished. Evans  v.  Memphis,  etc.,  R. 
R.  Co.,  66  Ala.  246  ;  Du  Laurens  v. 
First  Division  St.  P.  and  P.  R.  R.  Co., 
16  Minn.  49  ;  St.  Louis,  A.  and  C.  R. 
R.  Co.  V.  Dalby,  19  111.  363.  Com- 
pare Thorpe  v.  New  York  C.  and  U. 
R  R.  R  Co.,  76  N.  Y.  402. 

^  Lynch  v.  Metropolitan  Elevated 
R'y  Co.,  90  N.  Y.  77.  Under  such 
circumstances  the  carrier  may  have 
an  action  to  recover  the  fare,  but  no 
right  to  arrest  or  imprison  the  pas- 
senger,   lb. 
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§  350.]  THE   LAW   OF  PRIVATE  CORPORATIONS.  [CHAP.  VII. 

important  class  of  cases  in  which  carriers  are  held  liable  for 

misfeasance  of  their  employes  which  causes  a  breach 

carriers  for    of  the  carrier's  obligations,  are  cases  of  negligence. 

neg  igence.    ^^^  ^^^^  ^^^  ^^^  consider,  first,  the  responsibility 

of  carriers  for  negligence  towards  persons  to  whom  they  oue 
some  special  duty,^  and,  secondly,  their  responsibility  to  per- 
sons towards  whom  they  are  affected  only  with  the  general 
duty  arising  under  the  maxim.  Sic  utere  tito  ut  aZienum  nan 

§  350.  The  primary  or  fundamental  obligations  and  liabiUties 
of  a  common  carrier  are  imposed  on  him  by  law,  on 
fimdamen-  account  of  the  nature  of  his  employment ;  and  do  not 
M  obUgar  arise  exclusively  from  the  expressed  contract  between 
the  carrier  and  the  person  dealing  with  him  ;  although 
these  obligations  may  be  modified  and  limited  by  contract.^ 
The  preceding  proposition  requires  explanation. 

When  a  common  carrier  is  incorporated,  the  law,  from 
motives  of  public  policy,  imposes  on  it  certain  duties.  Its 
primary  duty  is  to  carry ;  and  to  carry  whatever  freight  is 
offered,  and  whatever  passengers  present  themselves,  to  the 
extent  of  its  capacity.^    Moreover,  common  carriers  of  freight 


1  In  actions  by  passengerB  against 
railroad  companies  for  personal  inju- 
ries caused  by  negligence,  whether 
the  action  is  in  tort  or  on  contract, 
the  burden  is  on  the  plaintiff  either 
to  prove  negligence  of  the  company 
or  show  facts  which  raise  a  presump- 
tion of  such  negligence.  Stokes  v, 
Saltonstall,  13  Pet.  181.  A  passenger 
makes  out  &prima  facie  case  by  show- 
ing that  he  was  injured  through  a  de- 
fect in  the  road,  in  the  cars,  or  in  any 
portion  of  the  apparatus  used  by  the 
company  in  carrying  passengers. 
Curtis  V.  Rochester,  etc.,  K.  R.  Co., 
18  N.  Y.  534  ;  Meier  ©.  Pennsylvania 
R.  R.  Co.,  64  Pa.  St.  225  ;  Pittsburgh, 
C.  and  St.  L.  R'y  Co.  v.  Thompson, 
66  111.  138;  Toledo,  W.  and  N.  R.  R. 
Co.  V.  Beggs,  85  III.  80;  George  v. 
St  Louis,  etc.,  Ry.  Co.,  34  Ark.  613; 
Yonge  V.  Kinney,  28  Ga.  Ill;  Hig- 
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gins  V.  Hannibal  and  St.  Jo.  R.  B. 
Co.,  36  Mo.  418;  Wilson  v.  Northern 
Pac.  R.  R.  Co.,  26  Minn.  278;  Wall 
V.  Livezay,  6  Col.  465;  Railroad  Co. 
V.  Walrath,  38  O.  St.  461 ;  Pittsburgh, 
C.  and  St  L.  R.  R.  Co.  v.  Williams, 
74  Ind.  462.  Proving  injury  from  a 
collision  of  trains  raises  prima  facie 
presumption  of  negligence.  Iron  R. 
R.  Co.  V,  Mowery,  36  O.  St  418; 
New  Orleans  J.  and  G.  N.  R.  R.  Co. 
V.  AllbHtton,  38  Miss.  242. 

2  Hannibal  R.  R.  Co.  c.  Swift,  12 
Wall.  262. 

^A  common  carrier  is  bound  to 
carry  when  called  on,  and  to  charge 
only  a  reasonable  compensation. 
Winona,  etc.,  R.  R.  Co.  v.  Blake,  94 
U.  S.  180.  See  §  309,  note.  In  some 
states  this  is  provided  for  by  statute. 
But  a  carrier  is  not  bound  to  allow  a 
business  interfering  with  his  interest 
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are  bound  to  take  what  goods  are  offered,  and  transport  them 
safely,  insoring  them  against  all  loss  and  damage  except  that 
arisiiig  from  the  act  of  God  or  of  the  pubUc  enemy,^  or  from  the 
inherent  damnifying  or  perishable  qualities  of  the  goods  them* 
selves.'  And  a  common  carrier  of  passengers  is  bound  to  use 
every  care  and  precaution  for  the  safety  of  passengers  carried  by 
\if   This  duty  or  obligation  on  the  part  of  the  carrier  has  its 


to  be  transacted  on  his  yehicles;  e.  g., 
he  may  rof  nse  passage  to  an  express 
igent  who  persists  in  transacting  ex- 
press busioess  on  his  boat.  The  D. 
a  Martin,  11  Blatch.  233;  Barney  v. 
Oyster  Bay  Steamboat  Co.,  67  N.  T. 
301.  Railroad  companies  are  not  re- 
qnired  by  usage  or  by  common  law 
to  transport  the  trafBc  of  independ- 
ent express  companies  in  the  manner 
in  wliich  such  traffic  is  usually  oar- 
nod  and  handled.  Express  Cases, 
117  U.  S.  1.  See  S  309  and  notes. 
Compare  Thurston  v.  Union  Pac.  K. 
a  Co.,  4  Dill.  321,  §  34S. 

>  Propeller  Niagara  v.  Cordes,  21 
How.  7;  Herri tt  v.  Earle,   29  N.  Y. 
115;  Colt  V.  McMechen,  6  Johns.  (N. 
T.)  160;  Fillobrown  v.  Grand  Trunk 
R.  Co.,  55  Me.  462;  South  and  North 
Ah.  R.  R.  Co.  V.  Wood,  66  Ala.  167. 
A  carrier  is  bound  to  use  due  dili- 
gence to  prevent  the  destruction  of 
goodeby  the  act  of  God  or  the  public 
enemy;  and  if  his  negligence  occa- 
sions the  loss  of  goods  through  one 
of  tittse  causes  he  is  liable.    Holla- 
day  v.  Kennard,  12  Wall.  254;  Michan 
els  r.  N.  Y.  Central  R  R.  Co.,  30  N. 
T.  564;  Read  v.   Spalding,  ib.  630; 
Packard   v.    Taylor,  35    Ark.  402; 
Caldwell  v.  Southern  Express  Co.,  1 
yjip.  C.  Ct  85;  Wallace  p.  Clayton, 
42  6a.  443.    Compare  Gillespie  v.  St. 
l^ais,  etc.,  R'y  Co.,  6  Mo.  App.  554. 
Where    liquors    were    shipped    to 
Maine,  and  were   there  seized  and 
<lMtroyed  under  the  Maine  laws,  the 
carrier  was  not  held  liable.    Wells 


V.  Maine  Steamship  Co.,  4  Cliff.  C. 
Ct.  228.  But  the  carrier  should  im- 
mediately notify  shipper  of  seizure. 
Ohio,  etc.,  R  Co.  v,  Yohe,  51  Ind. 
181. 

2  niinolB  Central  R.  R  Co.  v.  Mo- 
Clellan,  54  Hi.  58. 

*  Philadelphia  A  Reading  R  R  Co. 
V.  Derby,  14  How.  468;  Pennsylyania 
Co.  V.  Roy,  102  U.  S.  461;  Warner  v. 
B.  &  O.  R.  R  Co.,  168  U.  S.  339;  Mc- 
Elroy  V.  N.  <&  L.  R  R  Co.,  4  Cush. 
400;  Meier  v.  Pennsylvania  R.  R  Co., 
64  Pa.  St.  225;  Louisville  City  R'y  e. 
Weams,  80  Ky.  420;  Brunswick,  etc., 
R  R  Co.  V.  Gale,  56  Ga.  322;  Kansas 
Pac.  R'y  Co.  v.  Miller,  2  Col.  442; 
Sherlock  o.  Ailing,  44  Ind.  184;  Gil- 
len water  v.  Madison,  etc.,  R.  R  Co., 
5  Ind.  339;  Indianapolis  B.  and  W.  R 
Co.  V.  Beaver,  41  Ind.  493;  Gilson  v. 
Jackson  County  Horse  R'y  Co.,  76 
Mo.  282;  Taylor  «.  Grand  Trunk  R'y 
Co.,  48  N.  H.  304;  Chicago,  B.  and 
Q.  R.  R  Co.  V.  George,  19  111.  510; 
McCurrie  v.  So.  Pac.  R  R  Co.,  122 
Cat.  558.  The  railroad  company  re- 
mains liable  although  the  car  in 
which  the  plaintiff  was  injured  be- 
longed to  the  Pullman  Palace  Car 
Co.  Pennsylvania  Co.  v,  Roy,  supra. 
To  same  effect  is  N.  Y.,  etc.,  R.  R. 
Co.  V,  Cromwell,  98  Va.  227.  The 
care  which  the  carrier  is  bound  to  use 
is  not  affected  by  the  fact  that  the 
person  is  travelling  in  a  cattle  train. 
Indianapolis,  etc.,  R.  R  Co.  v.  Horst, 
93  U.  S.  291.  See  Ohio  <&  M.  R.  R 
Co.  V.  Dickerson,  59  Ind.  317;  Edger- 
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complement  in  a  right  on  the  part  of  the  pablic  and  of  every  in- 
dividual  citizen ;  a  right  by  comity  extended  to  persons  who  are 
not  citizens.  In  respect  of  carriers  of  goods  this  right  of  every 
person  is  to  have  carried  whatever  harmless  and  lawful  goods  he 
may  offer  for  carriage,^  and  to  have  them,  daring  the  carriage, 
insured  by  the  carrier  against  all  loss  and  damage,  except  snch 
as  may  arise  from  one  of  the  causes  excepted  above ;  and  in  re- 
spect of  carrier  of  passengers  it  is  the  right  of  every  one  to  be 
carried,  and  to  have  every  precaution  used  to  insure  his  personal 
safety  during  the  passage.  These  rights  do  not  depend  on  any 
specific  agreement,  but  belong  to  every  person  placing  himself, 
in  regard  to  the  carrier,  in  the  position  of  shipper  or  passenger.' 
The  contractual  element  in  the  causation  of  these  rights  is  the 
voluntary  act  whereby  a  person  places  himself  in  such  a  posi- 
tion. That,  without  further  stipulation,  occasions  them. 
§  351.  These  legal  relations  are  as  it  were  stereotyped ;  and 
from  motives  of  public  policy  courts  hold  that  with- 
out the  consent  of  the  person  dealing  with  the  car- 
rier, they  may  not  be  materially  varied;^  and  that 
even  with  his  consent  certain  modifications  in  them 
may  not  be  made.    With  the  consent  of  such  person 


Modifica- 
tions of 
carrier's 
common 
law  liabil- 
ity. 


ton  V,  New  York,  etc.,  R.  R.  Co.,  89 
N.  Y.  227;  Dunn  v.  Grand  Trunk 
R*y  Co.,  58  Me.  187;  Creed  u.  Penn- 
sylvania R.  R.  Co.,  86  Pa.  St.  139. 
But  see  Player  v.  Burlington,  etc., 
R'y  Co.,  62  Iowa,  723.  And  it  is  no 
defence  that  the  plaintiff,  a  passen- 
ger, was  pregnant,  and  her  injuries 
were  due  rather  to  her  condition 
than  to  the  accident.  Sawyer  v, 
Dulany,  30  Tex.  479. 

1  Pittsburgh,  Cincinnati,  etc.,  R. 
Co.  V.  Morton,  61  Ind.  539;  Chicago 
<&  A.  R.  R.  Co.  0.  Enckson,  91  111. 
613.  See  Western  Un.  Tel.  Co.  v. 
Ferguson,  57  Ind.  495;  Evansyille, 
etc.,  R.  R.  Co.  V.  Duncan,  28  Ind.  441, 
446.  Compare  Pittsburgh,  etc.,  R. 
Co.  0.  Hollo  well,  65  Ind.  188; 
Phelps  V.  Illinois  Central  R.  R.  Co., 
94  111.  548;  Illinois  Central  R.  R.  Co. 
V.  Cobb,  64  111.  128. 
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>  To  constitute  a  passenger  it  is  not 
necessary  that  a  person  should  pay 
fare  eo  nomine,  when  he  is  riding  on 
a  train  with  consent  of  the  companj 
and  some  form  of  consideration 
moves  to  the  company  from  him. 
Railroad  Co.  «.  Lockwood,  17  Wall 
357;  Railway  Co.  v.  Stevens,  95  U.  S. 
655;  Commonwealth  v,  Vermont, 
etc.,  R.  R.  Co.,  108  Mass.  7;  Yeomana 
9.  Contra  Costa  Steam  Kav.  Co.,  44 
Cal.  71 ;  Kentucky  Central  R.  R.  Co.  o. 
Thomas,  79  Ey.  160;  Pennsylvania 
Co.  V,  Woodworth,  26  O.  St.  585. 

B  A  carrier  may  by  special  agree- 
ment restrict  his  liability  for  goodi 
carried.  The  consent  of  the  shipper, 
however,  is  necessary;  for  he  can 
compel  the  carrier  to  carry  with  all 
responsibilities.  New  Jersey  Steam 
Navigation  Co.  v.  Merchants*  Bank, 
6  How.  344, 378;  Hollistero.  Nowlen, 
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thecamer  may  stipulate  that  it  shall  not  be  responsible  for  losses 
arising  from  fire ;  ^  and  indeed  for  any  loss  not  occasioned  by 
its  negligence  or  that  of  its  employ 6s.^ 

§  358.  But  neither  a  carrier  of  passengers  nor  a  carrier  of 
goods  can  competently  stipulate  for  immunity  from 
liability  for  losses  or  injuries  caused  by  negligence  cannot' 
for  which  it  is  responsible.    Such  a  stipulation  is  J^^V^ua- 
void  as  against  public  policy.     On  this  point  the  ^'^S^'^oe 
leading  case  is  Railroad  Company  v.  Lockwood,'    Its 
reasoning  is  unanswerable ;  and  the  importance  of  the  matter 
warrants  somewhat  extended  quotation  from  the  opinion  of  the 
court,  which  was  given  by  Justice  Bradley. 

"As  the  duties  and  responsibilities  of  public  carriers  were 
prescribed  by  public  policy,  it  has  been  seriously  doubted 
whether  the  courts  did  wisely  in  allowing  that  policy  to  be  de- 
parted from  without  legislative  interference,  by  which  needed 
modifications  could  have  been  introduced  into  the  law.  But  the 
great  hardship  on  the  carrier  in  certain  special  cases,  where 
goods  of  great  value  or  subject  to  extra  risk  were  delivered  to 
him  without  notice  of  their  character,  and  where  losses  hap- 
pened by  sheer  accident  without  any  possibility  of  fraud  or  collu- 
sion on  his  part,  such  as  collisions  at  sea,  accidental  fire,  etc.,  led 
to  a  relaxation  of  the  rule  to  the  extent  of  authorizing  certain 
exemptions  from  liability  in  such  cases  to  be  provided  for,  either 


19  Wend.  234;  Cole  v.  Goodwin,  ib. 
2ol;  Clark  v.  Faxton,  21  Wend.  153; 
Dorr  V,  New  Jersey  Steam  Naviga- 
tion Co.,  11  N.  Y.  485;  Western 
Transn.  Co.  v.  NewhaU,  24  IH.  466; 
Merchants*  Despatch  Trans.  Co.  v. 
Theilbar,  86  111.  71 ;  Michigan  Central 
K  K  Co.  V,  Hale,  6  Mich.  243;  Kansas 
P^  Ry.  Co.  V.  Reynolds,  17  Kan.  2.51 ; 
York  Co.  V.  Central  R.  R.,  3  Wall. 
107. 

*  Lamb  v,  Camden  and  Amboy  R. 
R.  Co.,  46  N.  Y.  271;  Steinweg  v. 
Erie  Railway,  43  N.  Y.  123;  Squire 
c-  N.  T.  Central  R.  R.  Co.,  98  Mass. 
239;  Grace  v.  Adams,  100  Mass.  505; 
Hoadley  v.  Northern  Trans.  Co.,  115 
Haas.  304. 

When  a  loss  arises  from  a  canse  in 


respect  of  which  the  carrier  has  stipu- 
lated for  freedom  from  liability,  a 
person  damaged  may  show  that  had 
it  not  been  for  the  negligent  or  other- 
wise improper  conduct  of  the  carrier, 
that  cause  would  not  have  operated. 
Transportation  Co.  v.  Downer,  11 
Wall.  129;  see  Holladay  v,  Kennard, 
12  Wall.  254;  Railroad  Co.  v.  Reeves, 
10  Wall.  176;  Propeller  Niagara  v, 
Cordes,  21  How.  7;  Nelson  v.  Wood- 
ruff, 1  Black,  156;  Little  Rock,  etc., 
R'y  Co.  V.  Talbot,  89  Ark.  523;  com- 
pare Stokes  V.  Saltonstall,  13  Pet.  181 ; 
Railroad  Co.  v.  Pollard,  22  Wall.  341. 

2  York  Co.  V.  Central  Railroad,  3 
Wall.  107.  See  Camp  v,  Hartford, 
etc.,  Steamboat  Co.,  43  Conn.  333. 

» 17  Wall.  357. 
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by  public  notice  brought  home  to  the  owners  of  the  goods  or 
by  inserting  exemptions  from  liability  in  the  bill  of  lading,  or 
other  contract  of  carriage.  A  modification  of  the  strict  rule 
of  responsibility,  exempting  the  carrier  from  liability  for  acci- 
dental losses  where  it  can  be  safely  done,  enables  the  carrying 
interest  to  reduce  its  rates  of  compensation.  .  .  . 

"  The  question  is,  whether  such  modification  of  responsibiUty 
by  notice  or  special  contract  may  not  be  carried  beyond  legiti- 
mate bounds,  and  introduce  evils  against  which  it  was  the  direct 
policy  of  the  law  to  guard ;  whether,  for  example,  a  modifica- 
tion which  gives  license  and  immunity  to  negligence  and  care- 
lessness on  the  part  of  the  public  carrier,  or  his  servants,  is  not 
so  evidently  repugnant  to  that  policy  as  to  be  altogether  null 
and  void;  or  at  least  null  and  void  under  certain  circum- 
stances. ... 

"  It  is  a  favorite  argument  in  the  cases  which  favor  the  ex- 
tension of  the  carrier's  right  to  contract  for  exemption  from 
liability,  that  men  must  be  permitted  to  make  their  own  agree- 
ments, and  that  it  is  no  concern  of  the  public  on  what  terms 
an  individual  chooses  to  have  his  goods  carried.  .  .  . 

"  Is  it  true  that  the  public  interest  is  not  affected  by  the 
individual  contracts  of  the  kind  referred  to  ?  Is  not  the  whole 
business  community  affected  by  holding  such  contracts  vaUd  ? 
If  held  valid,  the  advantageous  position  of  the  companies  exer- 
cising the  business  of  common  carriers  is  such  that  it  places  it 
in  their  power  to  change  the  law  of  common  carriers  in  effect, 
by  introducing  new  rules  of  obligation. 

"  The  carrier  and  his  customer  do  not  stand  on  a  footing  of 
equality.*  The  latter  is  only  one  individual  of  a  million. 
He  cannot  afford  to  higgle  or  stand  out  and  seek  redress  in 
the  courts.  His  business  will  not  admit  such  a  course.  He 
prefers  rather  to  accept  any  bill  of  lading,  or  sign  any  paper 
the  carrier  presents ;  often,  indeed,  without  knowing  what  the 
one  or  the  other  contains.  In  most  cases  he  has  no  alternative 
but  to  do  this  or  abandon  his  business.  ...  If  the  customer 
had  any  real  freedom  of  choice,  if  he  had  a  reasonable  and 
practicable  alternative,  and  if  the  employment  of  the  carrier 
was  not  a  public  one,  charging  him  with  the  duty  of  acoommo- 

1  See  Mobile  and  Montgomery  R*y  Co.  v.  Steiner,  61  Ala.  5S9. 

880 


PABT  nr.]        LIABILITY  FOB  TORTS  OF  AGENTS. 


[§  352. 


dating  the  public  in  the  line  of  his  employment ;  then,  if  the 
customer  chose  to  assume  the  risk  of  negligence,  it  could  with 
more  reason  be  said  to  be  his  private  affair,  and  no  concern  of 
the  public. 

''But  the  condition  of  things  is  entirely  different,  and  espe- 
cially so  under  the  modified  arrangements  which  the  carrying 
trade  has  assumed.  The  business  is  mostly  concentrated  in  a 
few  powerful  covporatioas,  whose  position  in  the  body  politic 
enables  them  to  control  it.  They  do,  in  fact,  control  it,  and 
impose  such  conditions  upon  travel  and  transportation  as  they 
see  fit,  which  the  people  are  compelled  to  accept.  .  .  . 

"The  conclusions  to  which  we  have  come  are : — 

"First.  That  a  common  carrier  cannot  lawfully  stipulate  for 
exemption  from  responsibility  when  such  exemption  is  not  just 
and  reasonable  in  the  eye  of  the  law. 

"  Secondly.  That  it  is  not  just  and  reasonable  in  the  eye 
of  the  law  for  a  common  carrier  to  stipulate  for  exemption 
from  responsibility  for  the  negligence  of  himself  or  his  ser- 
vants. 

"  Thirdly.  That  these  rules  apply  both  to  carriers  of  goods 
and  to  carriers  of  passengers  for  hire,  and  with  special  force  to 
the  latter. 

"  Fourthly.  That  a  drover  travelling  on  a  pass,  such  as  was 
given  in  this  case,  for  the  purpose  of  taking  care  of  his  stock 
on  the  train,  is  a  passenger  for  hire.* 

"  We  purposely  abstain  from  expressing  any  opinion  as  to 
what  would  have  been  the  result  of  our  judgment  had  we  con- 
sidered the  plaintiff  a  free  passenger  instead  of  a  passenger  for 
hire.'' « 


^Railroad  Co.  v.  Lockwood,  17 
Wall  357,  8S4.  This  case,  also,  dis- 
approves distinctions  between  de- 
grees of  negligence. 

*  See,  also,  Bailway  Co.  r.  Stevens, 
%  U.  S.  665;  Bank  of  Kentucky  o. 
Adams  Ex.  Co.,  93  U.  S.  174;  Ex- 
press Co.  V.  Kountze  Bros.,  8  Wall. 
842;  Chicago,  M.  &  St  P.  R'y  Co. 
».  Solan,  169  U.  S.  133;  Calderon  v. 
Atlas  St'mship  Co.,  170  U.  S.  272. 
Compare   Philadelphia    and    Read- 


ing R.  R.  Co.  V.  Derby,  14  How. 
468;  Steamboat  New  World  v.  King, 
16  How.  469;  Nolton  v.  Western  R. 
R.  Co.,  15  N.  Y.  444.  In  Jacobus  v, 
St.  P.  and  Chi.  R'y  Co.,  20  Minn. 
125,  it  was  held  that  a  railroad  com- 
pany could  not  exempt  itself  from 
liabilities  caused  by  its  negligence 
to  a  person  travelling  on  a  free  pass. 
Contra,  as  to  an  express  messenger 
travelling  under  a  conti^act  between 
the  railroad  and  the  express  com- 
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§  353.  With  one  or  two  exceptions,  the  reasoning  in  Rail- 
road Company  v.  Lockwood  has  been  followed  in  every  state 
where  decisions  conformable  to  the  principles  therein  stated  had 
not  previously  been  rendered.  The  authorities  for  the  propo- 
sition that  a  common  carrier  cannot  validly  stipulate  for  ex- 
emption from  liability  for  its  negligence  and  that  of  its  servants 
are  given  in  the  note.^ 


pany.  Bait.  A  O.,  S.  W.  Ry.  Co.  v. 
Voight,  176  U.  S.  498.  But  the  doc- 
trine of  the  case  of  R.  R  Co.  v, 
Lockwood*  has  no  application  to  a 
stipulation  in  a  lease  given  by  the 
railroad,  releasing  it  from  the  lia- 
bility imposed  by  statute  for  dam- 
ages caused  by  fires.  Hartford  Ins. 
Co.  V,  Chicago,  etc.,  Ry.  Co.,  176  U. 
S.  91. 

1  Alabama:  Alabama  Gt  Southern 
R.  R.  Co.  V.  Thomas,  89  Ala.  294; 
South  and  North  Ala.  R.  R.  Co.  v. 
Henlein,  52  Ala.  606;  Southern  Ex- 
press Co.  0.  Crook,  44  Ala.  468;  Mo- 
bile and  Ohio  R.  li.  Co.  «.  Hopkins, 
41  Ala.  486;  Steele  o.  Townsend,  37 
Ala.  247.  Arkansas:  Taylor  A  Co. 
V,  Little  Rock,  etc.,  R.  R.  Co.,  39 
Ark.  148;  Little  Rock,  etc.,  R'y  Co. 
V,  Talbot,  id.  523.  California:  Pierce 
V,  So.  Pac.  R.  R.  Co.,  120  Cal.  156. 
Colorado :  Merchants*  Despatch 
Trans.  Co.  v.  Cornforth,  3  Col.  280. 
Connecticut:  Welch  v.  Boston  &  Al- 
bany R.  R.  Co.,  41  Conn.  333.  See 
Camp  0.  Hartford,  etc..  Steamboat 
Co.,  43  Conn.  333.  Delaware:  See 
Flinn  r.  Phila.,  W.  and  B.  R.  R.  Co., 
1  Houston,  472.  Georgia:  Borry  v. 
Cooper,  28  Ga.  543;  Purcell  u.  South- 
em  Exp.  Co.,  34  Ga.  315;  Georgia 
R.  R.  Co.  0.  Gann,  68  Ga.  350.  Indi- 
ana: Indianapolis,  etc.,  R.  R.  Co.  ». 
Allen,  31  Ind.  394;  Ohio  and  Miss.  R. 
Co.  V.  Selby,  47  Ind.  471 ;  Michigan 
Southern,  etc.,  R.  R.  Co.  v.  Heaton, 
37  Ind.  448;  Rosenfeld  r.  Peoria,  etc., 
Ry.  Co.,  103  Ind.  121.  (Earlier  Indi- 
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ana  cases  holding  contrary  doctrines 
oyerruled. )    A  carrier  may,  however, 
limit  his  extreme  common  Iaw  lia- 
bility.   Adams  Express  Co.  «.  Fen- 
drick,  38  Ind.  150;  provided  the  limi- 
tation is  reasonable.  Adams  Express 
Co.    V.   Reagan,  29    Ind.    21.     See 
Evansville,  etc.,  R.  R.  Co.  v.  Young, 
28  Ind.   516.      Iowa:    Rose    v.  Des 
Moines  VaUey  R.  R.  Co.,  30  Iowa, 
246.    Kansas:  St.  Louis,  E.  C.  A  N. 
R'y  Co.  V,  Piper,  13  Kan.  505.    See 
Kansas  Pac.  R.  R.  Co.  v.  Reynolds,  8 
Kan.  623,  641.    Kentucky:  Omdorff 
V.  Adams  Express  Co.,  3  Bush,  194; 
Louisville,  etc.,  R.  R.  Co.  o.  Brown- 
lee,  14  Bush,  590.     Maine:  WiUis  v. 
Grand  Trunk  R.   Co.,  62  Me.  488; 
Sager  v.  Portsmouth,  etc.,  R.  R  Co., 
81    Me.  228.      Massachusetts:    See 
Commonwealth  ».  Vermont,  etc.,  R. 
R.  Co.,  108  Mass.  7;  School  District 
V.  Boston,  Hartford  and  E.  R.  R.  Co., 
102  Mass.  552.    Minnesota:  Shriver 
V,  Sioux  City,  etc.,   R.   R.  Co.,  24 
Minn.  506;  Christenson  v.  American 
Express  Co.,  15  Minn.  270;  Jaoobm 
V.  St.  Paul,  etc.,  R'y  Co.,  20  Minn. 
125.    Mississippi:  Mobile  and  Ohio 
R.  R.  Co.  V,  Weiner,  49  Miss.  725; 
Southern   Express  Co.  v.  Moon,  S9 
Miss.  822.    Missouri:    Clark  «.  St 
Louis,  etc.,  R'y  Co.,   64    Mo.  440; 
Reed  v.  Same,  60  Mo.  199;  Ketchnm 
V,  American  Merch.  Union  Exp.  Co., 
52  Mo.  390;  Lupe  o.  Atlantic,  etc., 
R.  R.  Co.,  3  Mo.  App.  77.    Nebraska: 
Atchison  and  Neb.  R.  R.  Co.  e.  Wash- 
bum,  5  Neb.  117.    New  Hampshire: 
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§  354.  It  is  also  held  that  when  a  railroad  or  an  express  com- 
pany agrees  to  transport  a  package  beyond  its  terminus,  or  over 


See  HaU  v,  Cheney,  36  N.  H.  26. 
North  Carolina:  Smith  v.  North  Caro- 
lina &  B.  Co.,  64  N.  C.  235.  Ohio: 
Ifelsh  0.  Pittobnrgh,  Ft  W.  and  C. 
R.  R.  Co.,  10  Ohio  St.  66;  Cleve- 
land,  PainBYiHe,  etc.,  B.  R  Co.  v. 
Cunran,  19  Ohio  St.  1;  Cincinnati, 
etc.,  R.  R  Co.  V.  Pontius,  19  Ohio  St. 
221;  Union  Exp.  Co.  v,  Graham,  26 
Ohio  St  595,  598.  Pennsylvania: 
American  Express  Co.  v.  Second  Nat 
Bk.,  69  Pa.  St  8M;  Camden  and 
Amboy  R  B.  v,  Baldaof,  16  Pa.  St. 
<n;  Pennsylvania  R  R.  Co.  v,  Hen- 
derson, 51  Pa.  St  315.  See  Lancas- 
ter Co.  Nat  Bk.  V.  Smith,  62  Pa.  St 
47;  Delaware,  etc..  Tow  Boat  Co.  v. 
Starrs,  69  Pa.  St  36.  South  Carolina : 
Swindler  v.  Hilliard,  2  Bich.  L.  286. 
Tennessee:  Dillard  v.  L.  and  N.  B. 
R.  Co.,  2  Lea,  288.  Vermont:  Mann 
V.  Birchard,  40  V t  826.  See  Farmers 
and  Mec.  Bk.  e.  Champlain  Ti*ans'n 
Co.,  23  Vt  205.  Virginia:  Virginia 
and  Tenn.  R  B.  Co.  v.  Sayers,  26 
Gratt  328.  West  Virginia:  Maslin 
V.  Bait  and  Ohio  R  R  Co.,  14  West 
Ta.  180;  Brown  v,  Adams  Express 
Co.,  15  West  Va.  812.  Wisconsin: 
Black  V.  Goodrich  Trana'n  Co.,  55 
Wit.  319.  (Gross  negligence  or 
fraud.) 

Oat  of  accord  with  the  hotter  and 
generally  accepted  doctrine  are  the 
eourts  of  New  York,  Illinois,  Louisi- 
ana (»embl€)j  and,  perhaps,  New  Jer- 
sej.  New  York :  A  caiTier  may 
exempt  himself  from  liability  for 
penonal  injuries  occasioned  by  its 
negligence  to  a  person  travelling  gra- 
toitously  or  on  a  drover's  pass. 
Pottcher  v.  New  York  C.  R  R  Co., 
«  N.  Y.  263;  Bissell  d.  N.  Y.  C.  R  R 
Co.,  25  N.  Y.  442;  Wells  r.  N.  Y.  C. 
R.  R.  Co.,  24  N.  Y.  181.  See  Per- 
kins c.  N.  Y.  C.  R  R  Co.,  ib.  196. 


Likewise,  carriers  of  goods  may  ex- 
empt themselves  from  liability  even 
for  negligence.  Knell  v.  U.  S.  and 
Brazil  Steamship  Co.,  IJ.  &  Sp.  423; 
Lee  V.  Marsh,  43  Barb.  102;  Boswell 
V.  Hudson  Biver  B.  R  Co.,  5  Bos.  699; 
Prentice  o.  Decker,  49  Barb.  21.  But 
the  New  York  courts  have  narrowed 
their  decisions  down  to  the  smallest 
possible  scope;  and  unless  exemption 
from  liability  for  negligence  is  ex- 
pressly stipulated  for,  no  general  ex- 
emption, however  sweeping,  will  be 
held  to  include  losses  arising  from 
negligence.  Mynard  v.  Syracuse, 
etc,  B.  B.  Co.,  71  N.  Y.  180;  Blair  v. 
Erie  R'y  Co.,  66  N.  Y.  313;  Magnin  v. 
Dinsmore,  56  N.  Y.  168;  Uolsapple 
V.  Borne,  etc.,  B.  B.  Co.,  86  N.  Y. 
275,  277;  Nicholas  v.  N.  Y.  Cent  and 
H.  B.  R  B.  Co.,  89  N.  Y.  370.  Com- 
pare Goldey  v,  Pennsylvania  B.  R 
Co.,  30  Pa.  St  242;  Canfield  v.  Balti- 
more A  Ohio  B.  B.  Co.,  93  N.  Y.  532; 
Powell  V.  Same,  32  Pa.  St  414;  Penn- 
sylvania R.  B.  Co.  V.  Butler,  57  Pa. 
St.  335;  Empire  Trans'n  Co.  v.  Wam- 
sutta  Oil  Co.,  63  Pa.  St  14.  And 
exemptions  cover  only  losses  arising 
from  lack  of  ordinary  care ;  not 
those  arising  from  gross  negligence 
or  fraud.  Westcott  r.  Fargo,  63 
Barb.  349;  Heineman  v.  Grand  Trunk 
B.  Co.,  31  How.  Pr.  430. 

In  Illinois  ^*  the  doctrine  is  settled 
that  railroad  companies  may  by  con- 
tract exempt  themselves  from  liabil- 
ity on  account  of  the  negligence  of 
their  servants,  other  than  that  which 
is  gross  or  wilful.'*  Arnold  v.  Illi- 
nois Cent  B.  B.  Co.,  83  III.  273,  280; 
Illinois  Cent  B.  R  Co.  v.  Bead,  37 
111.  484;  Same  v.  Moi*rison,  19  111.  136; 
Western  Trans' n  Co.  v.  Newhall,  24 
111.  466;  Illinois  Cent  B.  B.  Co.  v. 
Adams,  42  III.  474;  Adams  Exp.  Co. 
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roads  belonging  to  others,  it  cannot  exempt  itself  from  liability 
for  losses  arising  from  the  negligence  of  another  carrier  over 
whose  road  it  has  contracted  to  transport  the  goods.* 
§  355.  A  carrier  may  establish  reasonable  regulations  for  the 
.  ,  safety  of  baggage,  and  is  not  liable  when  a  passen- 
liabiuty  for  ger,  knowing  of  such  regulations,  loses  his  baggage 
*^*^®'  through  failure  to  comply  with  them.'  Giving  the 
opinion  of  the  Federal  Supreme  Court,  in  Railroad  Co.  v.  Fra- 
loflF,"  Justice  Harlan  said :  "  It  is  undoubtedly  competent  for 
carriers  of  passengers  by  specific  regulations,  distinctly  brought 
to  the  knowledge  of  the  passenger,  which  are  reasonable  in 
their  character,  and  not  inconsistent  with  any  statute  or  their 
duties  to  the  public,  to  protect  themselves  against  liability,  as 
insurers,  for  baggage  exceeding  a  fixed  amount  in  value,  ex- 
cept upon  additional  compensation  proportioned  to  the  risk. 
And,  in  order  that  such  regulations  may  be  practically  ef- 
fective, and  the  carrier  advised  of  the  full  extent  of  its  re- 
sponsibility, and  consequently  of  the  degree  of  precaution  nec- 
essary on  its  part,  it  may  rightfully  require,  as  a  condition 


V.  Haynes,  ib.  SO;  compare,  however, 
Boscowitz  o.  Adams  £zp.  Co.,  03  111. 
523,  534;  and  Adams  Exp.  Co.  v. 
Stettaners,  61  111.  184.  (Ulinois  de- 
cisions seem  hardly  consistent  on 
this  point. )  When  a  person  rides  on 
a  non-transferable  free  pass  issued  to 
another,  he  commits  a  fraud  that 
will  relieve  the  railroad  company 
from  responsibility  for  injuries  to 
him,  except  for  such  as  arise  from 
gross  or  reckless  negligence.  Toledo, 
W.  and  W.  R*y  Co.  v.  Beggs,  86  111. 
80.  New  Jei-sey  :  A  railroad  com- 
pany is  not  liable  for  the  negligent 
killing  of  a  person  accepting  a  free 
pass  with  a  stipulation  against  liabil- 
ity for  negligence.  Kinney  v.  Cen- 
tral R.  R.  Co.,  32  N.  J.  L.  407;  afiTd 
34  N.  J.  L.  513.  But  see  Ashmora  v, 
Penn  Steam  Tow  Co.,  28  N.  J.  L. 
180,  192.  Louisiana:  A  carrier  may 
stipulate  for  exemption  from  liabil- 
ity for  personal  injuries  to  a  news 
agent  on  the  train,  arising  through 
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the  negligence  of  its  servants;  pro- 
vided the  servants  are  gffilty  of  no 
fraudulent,  wilful,  or  reckless  mis- 
conduct. Higgins  V,  New  Orleans, 
etc.,  R.  R.  Co.,  28  La.  Ann.  133. 

1  Bank  of  Kentucky  v.  Adams  Exp. 
Co.,  93  U.  S.  174;  Cincinnati,  etc., 
R.  R.  Co.  V.  Pontius,  19  Ohio  St  221; 
Galveston,  etc.,  Ry.  Co.  v,  Allison,  59 
Tex.  193.  Contray  Gibson  v.  Amer- 
ican Merchants^  Union  Exp.  Co.,  1 
Hun  ( N.  Y. ),  387.  For  liability  of  a 
carrier  for  losses  occurring  at  con- 
necting lines,  see  §§  362-364 

^  Gleason  v,  Goodrich  Trans'n  Co., 
32  Wis.  85.  Or  through  his  own 
act.  E,  g,y  &  passenger  dropped  her 
bag  from  a  car  window.  The  oon- 
ductor  refused  to  stop  the  train  in 
order  to  let  the  passenger  recover  it, 
and  the  bag  was  lost.  JETeZd,  that 
the  railroad  company  was  not  liable. 
Henderson  v.  Louisville,  etc.,  R.  R.| 
123  U.  S.  61. 

8 100  U.  S.  24,  27. 
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precedent  for  any  contract  for  the  transportation  of  baggage 
information  from  the  passenger  as  to  its  value ;  and  if  the 
valae  thus  disclosed  exceeds  that  which  the  passenger  may 
reasonably  demand  to  be  transported  as  baggage  without  ex- 
tra compensation,  the  carrier,  at  its  option,  can  make  such 
additional  charge  as  the  risk  fairly  justifies.  And  the  carrier 
may  be  discharged  from  liability  for  the  full  value  of  the  pas- 
senger's baggage,  if  the  latter,  by  false  statements,  or  by  any 
device  or  artifice,  puts  off  inquiry  as  to  such  value,  whereby  is 
imposed  upon  the  carrier  responsibility  beyond  that  which  it 
was  bound  to  assume  in  consideration  of  the  ordinary  fare 
charged  for  the  transportation  of  the  person  [so  far  obiter]. 
Bat  in  the  absence  of  legislation  limiting  the  responsibility  of 
carriers  for  the  baggage  of  passengers ;  in  the  absence  of  rea- 
sonable regulations  upon  the  subject  by  the  carrier,  of  which 
the  passenger  has  knowledge ;  in  the  absence  of  inquiry  of  the 
passenger  as  to  the  value  of  articles  carried,  under  the  name  of 
baggage,  for  his  personal  use  and  convenience  in  travelling ; 
and  in  the  absence  of  conduct  upon  the  part  of  the  passenger 
misleading  the  carrier  as  to  the  value  of  his  baggage,  the  court 
cannot  in  law  declare  that  the  mere  failure  of  the  passenger  to 
disclose,  unasked,  the  value  of  his  baggage  is  a  fraud  upon  the 
carrier,  which  defeats  all  rights  of  recovery." 

There  is  in  law  no  fixed  limit  to  the  value  of  baggage  for 
which  the  carrier  is  responsible,  when  he  does  not  limit  his  re- 
sponsibility by  special  contract.  But  his  responsibility  as  in- 
surer is  limited  to  such  articles  as  it  is  customary  or  reasonable 
for  travellers  of  the  same  class  in  life  to  which  the  passenger 
may  belong  to  take  for  the  journey  in  hand,  and  does  not  ex- 
tend to  those  which  the  caprice  of  a  particular  passenger  might 
lead  him  to  take;  and  it  rests  with  the  jury  to  determine  the 
special  case  in  accordance  with  these  principles.^ 


1  Railroad  Go.  v,  Fraloff,  100  U.  S. 
24,  supra.  In  this  case  the  carrier 
was  held  liable  for  laoea  stolen  from 
the  baggage  of  a  Russian  countess, 
and  valued  by  the  jury  at  ten  thou- 
aand  dollars.  See,  also,  Del  Yalle  v. 
Steamboat  Richmond,  27  La.  Ann. 
90;  Rutland  R.  R.  Co.  v,  Ramchau, 
n  Yt  142. 


A  carrier  is  liable  for  money  in 
baggage  to  an  amount  bona  fide 
taken  for  travelling  purposes,  and 
not  more  than  a  prudent  person 
would  deem  necessary  and  proper  to 
take.  Jordan  v.  Fall  River  R.  R. 
Co.,  6  Cush.  69;  Merrill  v.  Grinnel,  SO 
N.  Y.  504.  See  Dunlap  v.  Interna- 
tional Steamboat  Co.,  98  Mass.  371; 
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§  356.  Just  as  carriers  of  passengers  may  place  a  limit  on  the 
value  of  baggage  for  which  they  will  be  liable,  unless 
tioDBof  the  value  is  disclosed  and  additional  compensation 
liabmty  in  paid,  SO  carriers  of  goods  may  limit  their  liability  in 
amount.  ^j^^  same  respect.  And  when  the  value  of  goods  is 
agreed  on,  the  railroad  company  is  not  liable  above  that  amount 
even  when  the  loss  is  caused  by  its  negligence.  "  Where  a  con- 
tract of  this  kind,  signed  by  the  shipper,  is  fairly  made  agree- 
ing on  the  valuation  of  the  property  carried,  with  the  rate  of 
freight  based  on  the  condition  that  the  carrier  assumes  liability 
only  to  the  extent  of  the  agreed  valuation,  even  in  cases  of  loss 
or  damage  by  the  negligence  of  the  carrier,  the  contract  will  be 
upheld  as  a  proper  and  lawful  mode  of  securing  a  due  propor- 
tion between  the  amount  for  which  the  carrier  may  be  respon- 
sible and  the  freight  he  receives,  and  of  protecting  himself 
against  extravagant  and  fanciful  valuations."  ^  When,  however, 
there  is  no  notice  of  such  limitation,  a  person  delivering  goods 
to  a  carrier  is  not  bound  to  state  their  value.^    Restrictions  as 


Orange  County  Bank  o.  Brown,  9 
Wend.  S5;  Hawkins  v,  Hoffman,  6 
Hill  (N.  T.),  686;  Doyle  v,  Kiser,  6 
Ind.  242;  Toledo,  W.  and  V^.  R.  R. 
Co.  V,  Hammond,  33  Ind.  379.  A 
carrier  is  not  liable  as  such  for 
sixteen  thousand  dollars*  worth  of 
bonds  violently  taken  from  the  per- 
son of  a  passenger.  Weeks  v.  N.  Y., 
N.  H.  and  H.  R.  R.  Co.,  72  N.  Y.  50; 
nor  for  thirty  thousand  dollars* 
worth  of  jewelry  in  baggage.  Mich- 
igan Central  R.  R.  Co.  o.  Carrow,  73 
111.  348.  See  Humphreys  v.  Perry, 
148  U.  S.  627.  Nor  for  a  loss  of  mer- 
chandise carried  as  baggage.  Stim- 
son  V.  Connecticut  Riyer  R.  R.  Co., 
08  Mass.  83;  Ailing  v.  Boston  and 
Albany  R.  R.  Co.,  126  Mass.  121; 
Pardee  v.  Drew,  25  Wend.  459.  Un- 
less, having  been  advised  of  the 
merchandise,  it  charges  and  receives 
a  sum  in  addition  to  the  passenger* s 
fare  for  the  ezti-a  weight  Perley  v, 
N.  Y.  C.  and  H.  R.  R.  R.  Co.,  66  N. 
Y.  874. 
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1  Hart  V.  Pennsylvania  R.  R.  Co., 
112  U.  S.  331,  343;  op*n  of  court  per 
Blatchford,  J.;  Graves «.  LakeShors, 
etc.,  R.  R.  Co.,  137  Mass.  33;  Graves 
V,  Adams  Expi^ess  Co.,  176  Mass.  280; 
Harvey  v.  Terre  Haute,  etc.,  R.  K. 
Co.,  74  Mo.  538;  Magnin  v.  Dinsmore, 
70  N.  Y.  410;  S.  C,  62  N.  Y.  66;  Con- 
tra, Chicago,  St.  L.  &  N.  O.  R.  R.  Co. «. 
Abels,  60  Miss.  1017;  Pierce  v.  So.  Pac. 
R.  R.  Co.,  120  Cal.  156.  But  a  clause 
limiting  liability  will  not  hold  good 
after  the  carrier  has  disregarded  tbe 
shipper*s  order  to  stop  the  goods  in 
transit  Rosenthal  v.  Weir,  170  N.  Y. 
148. 

*  Little  V.  Boston  and  Maine  R.  B., 
66  Me.  239;  Phillips  v.  Earle,  8  Pick. 
182;  see,  also,  Chicago  and  Alton  R. 
R.  Co.  V,  Shea,  66  111.  471;  Houston, 
etc.,  R.  R.  Co.  V.  Burke,  56  Tex.  323. 
But  the  carrier  may  inquire  as  to 
value,  and  the  shipper  is  bound  by 
his  answer.    Same  cases. 
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to  the  time  withia  which  a  loss  must  be  notified  to  the  carrier 
in  order  to  render  him  liable,  are  generally  held  reasonable  and 
valid.^ 

§  357.  Although  telegraph  companies,  according  to  the  gen- 
erally accepted  view,  are  not  common  carriers,^  they 
exercise  a  function  of  great  public  importance ;  ^  and  ^^^|^^. 
the  reasoning  on  which,  in  Eailroad  Company  v. 
Lockwood,^  the  court  based  the  rule  that  common  carriers  can 
not  validly  stipulate  for  immunity  from  responsibility  for  their 
negligence,  applies  to  telegraph  companies  with  equal  force.*^ 
Accordingly,  the  better  and  more  salutary  view  seems  to  be, 
that  any  stipulation  inserted  in  a  telegraph  blank,  restricting 
the  liability  of  the  company  unless  the  message  is  repeated, 
will  not  exempt  it  from  responsibility  for  errors  occasioned  by 
the  negligence  of  its  employ6s.^    But  many  authorities  oppose 


1  Within  fiye  days  valid.  Black  v. 
Wabash,  etc.,  R^y  Co.,  Ill  111.  851; 
eouira.  Cox  v.  Central  Vt.  R.  R.  Co., 
170  Man,  129;  within  ninety  days 
falid,  BxpreaB  €k>.  v.  Caldwell,  21 
WalL  264;  within  thirty  days,  United 
States  Express  Co.  v.  Harris,  51  Ind. 
127;  Weir  v.  Express  Co.,  5  Phila. 
355.  Contra,  Southern  Exp.  Co.  v. 
Capertoo,  44  Ala.  101.  A  stipulation 
in  t  bill  of  lading  that  damage  must 
be  adjusted  before  the  articles  are 
taken  from  the  station,  and  a  claim 
presented  within  thirty  days  to  **  a 
tiace-agent,^'  is  unreasonable  and 
Toid.  Gapehart  v.  Seaboard,  etc.,  R. 
a  Co.,  81  N.  C.  438. 

^Leonard  v.  N.  Y.,  etc.,  Tel.  Co., 
41  N.  T.  544;  Bi-eese  c.  U.  S.  Tel. 
Co.,  48  N.  Y.  132;  Schwartz  v.  At- 
lantic, etc.,  Tel.  Co.,  18  Hun,  157; 
Pinckney  «.  Western  Un.  Tel.  Co., 
19  S.  C.  71;  Ellis  o.  American  Tel. 
Co.,  13  Allen,  226;  Birney  v.  N.  Y., 
«te.,  Tel.  Co.,  18  Md.  341 ;  Western 
Uiiion  TeL  Co.  v.  Fontaine,  58  6a. 
483;  Same  v.  Carew,  15  Mich.  525; 
Western  Union  Tel.  Co.  «.  NeUl,  57 
Tex.  283.    Contra,  Parks  v.  Tel,  Co, 

22 


18  Cal.  422.  Compare  Western  Union 
Tel.  Co.  V,  Meyer,  61  Ala.  158. 

^  The  right  of  eminent  domain  may 
properly  be  granted  to  a  telegraph 
company;  property  taken  by  such  a 
company  is  taken  for  a  public  use. 
Pierce  v.  Drew,  136  Mass.  75.  Com- 
pare Central  Union  Telephone  Co.  v. 
Bradbury,  106  Ind.  1;  Hockett  v. 
State,  105  Ind.  250. 

«  §  352. 

^See  Telegraph  Co.  v,  Griswold, 
37  O.  St.  301,  313. 

•  Western  Union  Tel.  Co.  v.  Blanch- 
ard,  68  Ga.  299;  Telegraph  Co.  v. 
Griswold,  37  O.  St.  301;  Western 
Union  Tel.  Co.  v.  Fontaine,  58  Ga. 
433;  Sweatland  v.  111.  and  Miss.  Tel. 
Co.,  27  Iowa,  433;  Manville  v.  West- 
ern Union  Co.,  37  Iowa,  214;  West- 
em  Union  Tel.  Co.  v.  Graham,  1 
Col.  230;  Tyler  v.  Western  Union 
Tel.  Co.,  60  III.  421;  S.  C,  74  111. 
168;  United  States  Tel.  Co.  v.  Gil- 
dersleeye,  29  Md.  232;  Western  Un- 
ion Tel.  Co.  V,  Neill,  57  Tex.  283; 
Same  v.  Short,  53  Ark.  434;  Same  v. 
Linn,  87  Tex.  7;  W.  U.  Tel.  Co.  «. 
.^  Beals,  56  Neb.  415.    Even  though  it 
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this  view,  holding  that  a  telegraph  company  may  thus  exempt 
itself,  except  for  such  errors  as  arise  from  "  gross  negligence'* 
or  wilful  misconduct  on  the  part  of  its  employ^.^ 

The  failure  to  transmit  and  deliver  the  message  as  received 
VA prima  facie  negligence,  rendering  the  company  liable;  and 
the  burden  of  proof  rests  on  it  to  clear  itself  from  fault.' 


be  a**  night  message/^  company  li- 
able for  eiTorg  from  negligence 
(nothing  contained  in  blank  as  to 
repeating).  Bartlett  o.  Western  Un- 
ion Tel.  Co.,  62  Me.  200;  Hibbard  v. 
Western  Union  Tel.  Co.,  33  Wis.  558; 
Candee  o.  Same,  34  Wis.  471.  Contra, 
Schwartz  v.  Atlantic,  etc.,  Tel.  Co., 
18  Hun,  157;  or  a  cipher  message, 
W.  U.  Tel.  Co.  V.  Eubanlcs,  100  Ky. 
591.  Nor  can  the  company  stipulate 
that  the  damages  arising  from  mis- 
takes in  nnrepeated  messages  shall 
not  exceed  the  price  of  the  message. 
Western  Union  Tel.  Co.  v.  Blanch- 
ard,  68  6a.  209;  Thompson  v.  West- 
ern Union  Tel.  Co.,  64  Wis.  531.  A 
telegraph  company  cannot  avoid  the 
penal  liability  imposed  by  statute  for 
failure  to  transmit  a  message  cor- 
rectly, by  a  contract  fixing  its  liabil- 
ity at  a  less  sum.  Western  Union 
Tel.  Co.  V,  Adams,  87  Ind.  598.  See 
Same  v.  Young,  93  Ind.  118.  Com- 
pare Same  v.  Jones,  95  Ind.  228; 
Same  o.  Meredith,  ib.  93;  Same  v, 
Pendleton,  ib.  12. 

1  Primrose  v,  W.  U.  Tel.  Co.,  154 
U.  S.  1;  Grinnell  v.  Same,  113  Mass. 
299;  Kiley  v.  Same,  109  N.  Y.  231; 
Breeze  v.  U.  S.  Tel.  Co.,  48 N.  Y.  132; 
Becker  v.  Western  Union  Tel.  Co., 
11  Neb.  87;  Ellis  o.  Amer.  Tel.  Co., 
13  Allen,  226;  Passmore  v.  Western 
Union  Tel.  Co.,  78  Pa.  St.  238;  West- 
em  Union  Tel.  Co.  r.  Carew,  15 
Mich.  525;  Camp  v.  Westeiii  Union 
Tel.  Co.,  1  Mete.  (Ky.)  164;  Wann 
V.  Western  Union  Tel.  Co.,  37  Mo. 
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472;  MacAndrew  v.  Electric  Tel.  Co., 
17  C.  B.  3.  It  may  be  said,  however, 
that  in  these  cases  no  negligence 
appeared  beyond  the  fact  that  there 
was  an  error;  and  perhaps  they  are 
not  to  be  regarded  as  express  au- 
thorities for  the  statement  that  these 
stipulations  coyer  negligence  on  the 
part  of  the  telegraph  company  or  its 
employes.  A  stipulation  in  a  tele- 
graph blank  that  the  company  will 
not  be  responsible  for  mistakes  in 
unrepeated  messages  is  reasonable; 
but  would  not  cover  gross  negligence 
or  wilful  misconduct.  Lassiter  v. 
Western  Union  Tel.  Co.,  69  N.  C. 
334;  Halt  V.  Western  U.  TeL  Co., 
66  Cal.  579.  See  Redington  o.  TeL 
Co.,  107  Cal.  317. 

*  Telegraph  Co.  v.  Griswold,  37 
Ohio  St.  301 ;  Bartlett  e.  Westen 
Un.  Tel.  Co.,  62  Me.  209  ;  Bitten- 
house  V,  Independent  Line  of  Tele- 
graph, 44  N.  Y.  263 ;  Baldwin  v.  U. 
S.  Tel.  Co.,  45  N.  Y.  744 ;  Western 
Un.  Tel.  Co.  v.  Carew,  15  Mich.  625, 
633  ;  Tyler  v.  Western  Un.  Tel.  Co., 
60  111.  421  ;  De  La  Grange  v.  South 
Western  Tel.  Co.,  25  La.  Ann.  383; 
Western  Un.  Tel.  Co.  v.  Meek,  49 
Ind.  53  ;  Turner  v.  Hawkeye  Tel. 
Co.,  41  Iowa,  458  ;  Western  Un.  Tel. 
Co.  0.  Short,  53  Ark.  434.  Compare 
Koons  V,  Western  Union  Tel.  Co., 
102  Pa.  St.  164  ;  Western  Union  Tel. 
Co.  V.  Reynolds,  77  Va.  173.  Contra, 
Aiken  v.  Western  Union  TeL  Co.,  69 
Iowa,  81. 


PABT   IV.]       LIABILITY  FOR   TORTS   OF   AGENTS.  [§  359. 

§  358.  At  this  point  it  will  be  well  to  consider  what  evidence 
iriil  show  an  agreement,  consent,  or  acquiescence  on 
the  part  of  a  passenger  or  shipper  to  limitations  on  of  aasent 
the  liabiUty  of  the  carrier.  As  there  is  rarely  an  tooMof*" 
express  assent  in  such  cases,  whether  there  was  any  ^^i®J^ 
assent  at  all  becomes  a  question  for  the  jury  to  guess 
at  under  the  guidance  of  the  court,  unless  the  circumstances  are 
such  as  to  estop  the  person  dealing  with  the  carrier  from  deny- 
ing his  assent.  The  cardinal  distinction  seems  to  lie  here :  the 
passenger  or  shipper  will  be  presumed — though  the  presump- 
tion will  not  always  be  conclusive — to  have  agreed  to  whatever 
lawful  terms  are  expressed  on  the  face  of  a  paper  received  by 
him  from  the  agent  of  the  carrier,  when  that  paper  contains 
the  contract  between  the  carrier  and  the  person  dealing  with 
it.  If,  however,  the  paper  so  received  does  not  express  the  con- 
tract of  the  parties,  and  is  but  a  mere  check,  or  ticket  given  by 
the  carrier,  there  will  arise  no  presumption  that  the  person 
dealing  with  the  carrier  assented  to  its  terms.  The  general 
idea  is  well  expressed  by  Judge  Boardman  in  Kirkland  v.  Dins- 
more  :  *  "  When  a  person,  from  the  nature  of  the  business,  the 
manner  in  which  it  is  transacted,  and  all  the  circumstances  sur- 
roanding  it,  knows  or  has  reason  to  believe  he  is  receiving  a 
contract  that  will  bind  him,  he  will  be  bound  whether  he  reads 
or  not.  But  where  he  may  honestly,  and  in  good  faith,  sup- 
pose he  is  receiving  a  check,  token,  receipt,  or  voucher  of  some 
kind,  or  ticket,  as  evidence  of  money  paid,  he  will  not  be  bound 
by  a  contract  attached  thereto,  forming  no  necessary  part 
thereof,  to  which  his  attention  is  not  called,  and  which  through 
ignorance,  haste,  or  inadvertence,  he  neglects  to  read  or  assent 
to." 

§  359.  In  accordance  with  this  rule,  a  shipper  of  goods  will 
be  presumed  to  have  agreed  to  the  terms  of  a  bill  of  lading  or 
"receipt"  received  by  him ;  as  this  ordinarily  contains  the  con- 
tract between  the  shipper  and  the  carrier.^    Indeed,  it  is  held 


^  2  Han,  46,  61.  See,  also.  Blos- 
som 0.  Dodd,  43  N.  T.  264  ;  Madan 
r.  Sheraid,  73  N.  Y.  320. 

Magnin  v.  Dinsmore,  70  N.  Y. 
410  ;  8.  C,  62  N.  Y.  35  ;  Cincinnati, 
etc.,  R.  R.  Co.  V.  Pontius,  19  Ohio  St. 


221 ;  Hill  V,  Syracuse,  etc.,  R.  R. 
Co.,  73  N.  Y.  351;  Grace  v,  Adams, 
100  Mass.  505;  Loiiisville,  etc.,  R.  R. 
Co.  V,  Brownlee,  14  Bush  (Ky.),  590; 
Farnham  v,  Camden  and  Amboy  R. 
R.  Co.,  55  Pa.  St.  53;  Patterson  v, 
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that  the  terms  of  a  bill  of  lading  cannot  be  contradicted  by 
parol  evidence.^  But  there  are  many  authorities  adverse  to  the 
two  propositions  last  stated.^ 

There  is  no  presumption  that  a  shipper  knows  of  or  assents 
to  mere  published  notices ;  and  accordingly  they  will  not  be 
effectual  in  limiting  the  liability  of  the  carrier ;  ^  except  as  to 
the  amount  beyond  which  he  will  not  be  liable  when  not  in- 
formed of  the  value  of  the  goods.^    A  notice  printed  on  the 


Clyde,  67  Pa.  St.  500;  Fibel  v.  Livin- 
Bton,  64  Barb.  179;  Belger  v.  Dins- 
more,  51  N.  Y.  166;  Kewbnrger  v, 
Howard  &  Co.'s  Express,  6  Phila. 
174;  Steers  v,  Liverpool,  etc..  Steam- 
ship Co.  57  N.  T.  1 ;  Huntingdon  v. 
Dinsmore,  4  Hun,  66;  Prentice  v. 
Decker,  40  Barb.  21;  Knell  v.  U.  S. 
and  Brazil  Steamship  Co.,  1  J.  &  Sp. 
(X.  Y.)  428;  Lee  v.  Marsh,  43  Barb. 
102;  Boswell  V.  Hudson  River  K.  R. 
Co.,  5  Bos.  (N.  Y.)  699;  Muser  v, 
Holland,  17  Blatchf.  412;  Wertheimer 
V.  Pennsylvania  R.  R.  Co.,  ib.  421; 
Robinson  o.  Merchants^  Despatch 
Trans.  Co.,  45  Iowa,  470;  Louisville 
and  N.  R.  R.  Co.  v.  Brownville,  14 
Bash  (Ey.),  590;  McMillan  v.  Miohi- 
gan  Southern,  etc.,  R.  R.  Co.,  16 
Mich.  70.  See  Pemberton  Co.  v.  N. 
Y.  C.  R.  R.  Co.,  104  Mass.  144;  Ger- 
mania  Fire  Ins.  Co.  o.  M.  and  C.  R. 
R.  Co.,  72  N.  Y.  90;  compare  Wood- 
ruff V,  Sherrard,  9  Hun,  322.  But  a 
bill  of  lading  delivered  subsequently 
to  the  shipment  may  not  have  this 
effect.  Bostwick  v.  Baltimore,  etc., 
R.  R.  Co.,  45  N.  Y.  712;  Gaines  v. 
Union  Trans.  Co.,  28  O.  St,  418; 
American  Express  Co.  v.  Spell  man, 
90  111.  455.  Compare  Wilde  o.  Mer- 
chants* Dispatch  Trans.  Co.,  47  Iowa, 
272. 

1  Cincinnati,  etc.,  R.  R.  Co.  v,  Pon- 
tius, 10  Ohio  St  221;  Hill  v.  Syrar 
ouae,  etc.,  R.  R.  Co.,  73  N.  Y.  351. 
Compare  Madan  v.  Sherard,  ib.  329. 
Contra^  Dillard  v.  L.  and  N.  R.  R. 
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Co.,  2  Lea  (Tenn.),  288;  Erie  and 
Western  Trans.  Co.  v.  Dater,  91  HI. 
195. 

^  Southern  Express  Co.  v.  Arm- 
stead,  50  Ala.  350 ;  Merchants*  Des- 
patch Trans.  Co.  v,  Theilbar,  86  111. 
71;  Same  v.  Leysor,  89  III.  43;  Field 
V,  Chicago  and  R.  I.  R.  Co.,  71  111. 
458;  Erie  and  K.  Trans.  Co.  v.  Dater, 
91I1L195.  See  RaUroad  Co.  V.  Manu- 
facturing Co.,  16  Wall.  319;  Vemer 
V,  Sweitzer,  32  Pa.  St  208;  Erie  and 
Western  Trans.  Co.  v.  Dater,  91  Hi. 
195;  Merchants'  Despatch  Transn. 
Co.  V.  Joesting,  89  111.  152;  DiUard 
0.  L.  and  K.  R.  R.  Co.,  2  Lea  (Tenn.), 
288. 

'  New  Jersey  Steam  Nav'n  Co.  tf. 
Merchants'  Bank,  6  How.  344,  378; 
Judson  0.  Western  R.  R.  Co.,  6  Allen, 
486;  HoUister  v.  Nowlen,  19  Wend. 
(N.  Y.)  284;  Cole  v.  Goodwin,  ib. 
251 ;  Dorr  v.  New  Jersey  Steam  Kav. 
Co.,  11  N.  Y.  485;  Steele  v.  Town- 
send,  37  Ala.  247;  Michigan  Central 
R.  R.  Co.  v.  Hale,  6  Mich.  243;  Pitts- 
burgh, C.  A  St.  L.  Ry.  Co.  v.  Barrett, 
36  O.  St  448.  See  Perry  v.  Thomp- 
son, 98  Mass.  249;  Baltimore  A  Ohio 
R.  R.  Co.  V.  Brady,  32  Md.  333;  Cam- 
den and  Amboy  R.  R  Co.  v.  Baldaaf, 
16  Pa,  St  67. 

^Oppenheimer  v.  United  States 
Exp.  Co.,  69  111.  62;  Erie  Ry.  Co.  v. 
Wilcox,  84  III.  239.  Compare  Mag- 
nin  V.  Dinsmore,  70  N.  Y.  410;  S.  C, 
62  N.  Y.  85;  S.  C,  56  N.  Y.  168; 
Alabama  Gt.  Southern  R.  R.  Go. «. 


PART  IV.]        LIABILITY  FOR  TORTS  OF  AGEKTS. 


[§  360. 


back  of  a  passenger  ticket  is  not  effectual  to  limit  the  value  of 
the  baggage  for  which  the  carrier  will  be  liable ;  at  least  in  the 
absence  of  proof  that  the  passenger's  attention  was  called  to 
it ;  and  reading  such  a  notice  after  he  has  entered  on  his  jour- 
ney does  not  affect  his  rights.^ 

§  360.  The  liability  of  a  common  carrier,  as  such,  begins  as 
soon  as  goods  are  delivered  to  it  for  transportation ; 
nothing  remaining  to  be  done  on  the  part  of  the  lier'toiSSi. 
shipper.  Under  such  circumstances  the  carrier's  lia-  J^d^cSiS. 
bility  is  not  that  of  a  warehouseman  while  the  goods 
are  waiting  in  his  depot  before  transportation.^  The  carrier's 
liability,  as  such,  continues  until  he  has  performed  his  duties  as 
carrier,  which,  in  the  case  of  railroad  companies,  are  to  carry 
the  goods  to  the  point  on  the  road  to  which  the  goods  are 
directed,'  then  to  deliver  them  to  the  consignee  if  he  is  present, 
or  notify  him  of  their  arrival  if  he  is  absent  and  his  address  is 
known ;  and  if  the  consignee  is  not  ready  to  accept  the  goods, 
to  warehouse  them  in  a  proper  warehouse.  Thus,  the  liability 
of  the  railroad  company  becomes  that  of  a  warehouseman  as 
soon  as  the  consignee  has  had  reasonable  time  and  opportunity 
to  remove  the  goods.^    In  Massachusetts  the  liability  of  a  rail- 


Little,  71  Ala.  611 ;  United  States  Exp. 
Co.  V.  Backman,  2S  O.  St.  144;  Bos- 
eowits  V.  Adams  Exp.  Co.,  93  111. 
623;  Kansas  City,  St.  Jo.,  etc.,  R.  R. 
Co.  V.  Simpson,  30  Kan.  646. 

iRawson  v.  Pennsylvania  R.  R. 
Co.,  48  y.  Y.  212;  see  Limbarger  v, 
Wettcott,  49  Barb.  283;  Sanderland 
».  Westcott,  40  How.  Pr.  (N.  Y.) 
4e6;  Brown  v.  Eastern  R.  R.  Co.,  11 
Cash.  97;  Malone  v.  Boston,  etc.,  R. 
R.  Co.,  12  Gray,  388.  €k>rapare  Cam- 
den and  Amboy  R  R.  Go.  v,  Baldauf , 
16  Pa.  St  87. 

« Grand  Trunk  MTg,  etc.,  Co.  v, 
Ullmao,  89  111.  244;  Clark  v.  Needles, 
2S  Pa,  St  838;  O'Neill  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  60  N.  Y.  138;  Pitts- 
boTgb,  C.  &  St  L.  Ry.  Co.  v.  Barrett, 
30  O.  St.  448.  See  Grosvenor  v.  N. 
Y.  C.  R.  R.  Co.,  39  N.  Y.  34;  Baron 
V.  Eldredge,  100  Mass.  455;  Jadson 


V.  Western  R.  R.  Co.,  4  Allen,  520; 
St  Lonis,  A.  A  T.  H.  R.  R.  Co.  v. 
Montgomery,  39  111.  835. 

'  Railroad  companies  are  not  held 
to  make  a  personal  delivery.  Sonth 
&  North  Ala.  R.  R.  Co.  v.  Woods,  66 
Ala.  167;  Norway  Plains  Co.  v.  Bos- 
ton A  M.  R.  R.  Co.,  1  Gray  (liass.), 
263.  Otherwise  as  to  express  com- 
panies. American  Un.  Exp.  Co.  v. 
Robinson,  72  Pa.  St.  274.  In  the 
absence  of  provision  in  the  bill  of 
lading,  the  usage  and  custom  at  the 
port  of  delivei*y  will  control  the 
mode  of  delivery  of  goods  carried  by 
water.  Richmond  v.  Union  Steam- 
boat Co.,  87  N.  Y.  240.  As  to  a  rail- 
road company's  duties  respecting 
the  delivery  of  live  stock  carried  by 
it,  see  Covington  Stockyards  Co.  v. 
Keith,  139  U.  S.  128. 

*  Fenner  v.  Buffalo,  etc.,  R.  R.  Co., 
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road  company  as  a  common  carrier  is  held  to  cease  as  soon  as 
the  transportation  is  accomplished  and  the  goods  have  been 
stored  by  the  railroad  company,  although  the  consignee  may 
have  had  no  notice  of  their  arrival,  nor  opportunity  to  remove 
them.* 

Delivery  of  the  goods  to  a  person  other  than  the  consignee  or 
owner  is  a  conversion,  for  which,  as  a  general  rule,  the  carrier 
will  be  liable.^    Where,  however,  the  carrier  is  to  deliver  the 


44  N.  Y.  505;  Roth  v.  Buffalo,  etc., 
R.  R.  Co.,  34  N.  T.  548  ;  McKinney 
V.  Jewett,  00  N.  Y.  267;  Hedges  v, 
Hudson  River  R.  R.  Co.,  49  N.  Y. 
228;  Sprague  v.  New  York  Central 
R.  R.  Co.,  52  N.  Y.  637;  Pel  ton  r. 
Rensselaer,  etc.,  R.  R.  Co.,  54  N.  Y. 
214;  Welsh  v.  Concord  R.  R.  Co.,  68 
N.  H.  206;  Berry  v.  W.  Va.  &  P.  R. 
Co.,  44  W.  Va.  538.  Compare  Back- 
ley  V.  Great  Western  Ry.  Co.,  18 
Mich.  121;  L.  L.  &  G.  R.  R.  Co.  «. 
Maris,  16  Kan.  333;  Culbreth  v, 
Phila.,  W.  &  B.  R.  R.  Co.,  3  Houston 
(Del.),  392;  Hirshfield  v.  Central 
Pac.  R.  R.  Co.,  56  Cal.  484;  Jeffer- 
sonville  R.  R.  Co.  r.  Cleveland,  2 
Bush  (Ky.),  468;  Louisville,  C.  &  L. 
R.  R.  Co.  V.  Mahan,  8  Bush  (Ey.), 
184;  Graves  v.  Hartford,  etc.,  Steam- 
boat Co.,  38  Conn.  143;  Alabama  <& 
Tennessee  Rivers  R.  R.  Co.  v.  Kidd, 
35  Ala.  209;  Mobile,  etc.,  R.  R.  Co. 
V.  Prewitt,  46  Ala.  63;  South  A 
North  Ala.  R  R.  Co.  v.  Woods, 
QQ  Ala.  167;  Butler  v.  Railroad 
Co.,  8  Lea  (Tenn.),  32;  Blu men- 
thai  V.  Brainerd,  38  Vt.  402;  Derosia 
V.  Winona,  etc.,  R.  R.  Co.,  18  Minn. 
133;  Pinney  «.  First  Division  St.  P., 
etc.,  R.  R.  Co.,  19  Minn.  251. 

*  Norway  Plains  Co.  p.  Boston  & 
M.  R.  R.,  1  Gray  (Mass.),  263;  Rice 
V.  Boston  &  W.  R.  R.  Co.,  98  Mass. 
212;  Thomas  v.  Boston  &  P.  R.  R. 
Co.,  10  Met.  (Mass.)  472;  Rice  v. 
Hart,  118  Mass.  201;  compare  Ste- 
vens V.  Boston  d;  M.  R.  R.,  1  Gray 
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(Mass.),  277.  In  Hlinois  the  mle  is 
the  same  as  in  Massachusetts.  Chi- 
cago &  N.  W.  Ry.  Co.  V.  Bensley,  69 
111.  630;  Cahn  v.  Michigan  Central 
R.  R.  Co.,  71  111.  96;  Rothschild  r. 
Michigan  Central  R.  R.  Co.,  69  HI. 
164;  Illinois  Central  R.  R.  Co.  v. 
Friend,  64  III.  303;  Porter  v.  Chicago 
<fe  R.  I.  R.  R  Co.,  20  111.  407.  See, 
also,  Bansemer  v.  Toledo,  etc.,  R.  R. 
Co.,  25  Ind.  434;  Chicago  &  C.  A.  L. 
R.  R.  Co.  0.  McCool,  26  Ind.  140; 
Pittsburgh,  C.  &  St.  L.  Ry.  Co.  v. 
Nash,  43  Ind.  423;  Francis  v.  Du- 
buque, etc.,  R.  R.  Co.,  25  Iowa,  69; 
Mohr  V.  C.  A  N.  W.  R.  R.  Co.,  40 
Iowa,  579;  Southwestern  R.  R.  Co.  r. 
Felder,  46  Ga.  433. 

2  Forbes  v,  Boston  and  Lowell  R. 
R.  Co.,  133  Mass.  154;  Winslowr. 
Vermont,  etc.,  R.  R.  Co.,  42  Vt  700; 
Viner  r.  N.  Y.,  etc.,  Steamship  Co., 
50  N.  Y.  23;  Price  r.  Oswego,  etc.,  R 
R.  Co.,  ib.213;  Scheup.  ErieR'yCo., 
10  Hun,  498;  Little  Rock,  etc.,  R\v 
Co.  V.  Glidewell,  39  Ark.  487;  Balto. 
and  Ohio  R.  R.  Co.  v.  I^imphrey,  59 
Md!  390.  See  Jellett  v,  St.  Paul,  etc., 
R'y  Co.,  30  Minn.  265.  Carrier  is 
liable  for  a  delivery  on  a  forged  or- 
der. American  Merchants*  Uu.  Exp. 
Co.  1?.  Milk,  73  111.  224;  Southern  Exp. 
Co.  V.  Van  Meter,  17  Fla.  783.  When 
the  carrier  knows  the  goods  to  be 
the  property  of  shipper,  it  is  liable 
to  him  for  their  value,  when  without 
his  knowledge  it  delivers  them  at  the 
place  of  shipment  to  a  third  person 
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goods  to  a  succeeding  carrier  for  farther  transportation,  it 
remains  liable  as  carrier  until  it  has  actually  delivered  them  to 
the  next  carrier;  and  its  liability  does  not  become  that  of  a 
warehouseman  simply  because  the  next  carrier  fails  for  an  un- 
reasonable time  to  take  the  goods  after  notice  and  request  to 
do  so.' 

§  361.  The  duty  to  deliver,  and  the  duty  to  deliver  in  due 
time,  are  distinct  obligations.  The  time  of  delivery  j^^.  ^ 
may  be  made  a  matter  of  express  contract ;  ^  but  when  transport*, 
this  is  not  so,  a  carrier  must  deliver  within  a  reason- 
able time,  *.  e.y  the  time  within  which  it  can  deliver,  using  aU 
reasonable  exertion,  and  taking  all  reasonable  precaution  to 
avoid  delay .^  To  excuse  a  carrier  for  unusual  delay  in  trans- 
porting goods,  the  cause  of  delay  must  be  something  which  the 
law  regards  as  beyond  the  carrier's  control.*    A  strike  of  its 


on  the  order  of  the  consignee. 
Southern  Exp.  Co.  v.  Dickson,  94 
r.  S.  549. 

So  a  carrier  instructed  to  deliver 
only  C.  O.  D.  is  liable  to  the  shipper 
for  damages,  if  it  violates  the  in- 
itraction.  Tooker  v.  Gorraer,  2 
Hilt  (N.  Y.)  71.  See  Rathbun  v. 
Citizens*  Steamboat  Co.,  76  N.  Y. 
376.  Misdirection  of  goods  may  re- 
lieve carrier;  see  Southern  Exp.  Co. 
r.  Kaufman,  12  Heisk.  (Teno.)  161. 

^Bailroad  Co.  v.  Manufacturing 
Co..  16  Wall.  319;  Goold  v.  Chapin, 
20  N.  Y.  259;  Irish  v.  Milwaukee, 
«tc.,  R*y  Co.,  19  Minn.  376;  see  Mills 
T.  Michigan  Cent.  R.  R.  Co.,  45  N.Y. 
«22;  Pratt  r.  Railway  Co.,  95  U.  S. 
^3;  compare  LouisTille,  etc.,  R.  R. 
Co.  e.  Campbell,  7  Heisk.  (Tenn.) 
253:  Van  Lindley  p.  Richmond,  etc., 
R  K,  88  N.  C.  547;  Texas  &  Pac. 
R7  Co.  u.  Clayton,  173  U.  S.  348. 
See,  Tex.  &  Pac.  R'y  Co.  v.  Reise, 
183  U.  S.  621 ;  Tex.  &  Pac.  R'y  Co. 
r.  Callender,  183  IT.  S.  632;  Morande 

«  Tex.  &  Pac.  R'y  Co.,  184  U.  S. 

m. 


*  See  Place  v.  Union  Exp.  Co.,  2 
Hilt.(N.  Y.)  19. 

>  Philadephia,  W.  and  B.  R.  R. 
Co.  t).  Lehman,  56  Md.  209;  Wibert 
t).  New  York  and  E.  R.  R.  Co.,  12  N. 
Y.  245;  Cobb  v.  Illinois  Central  R.  R. 
Co.,  38  Iowa,  601;  Rome  R.  K  Co. 
V.  Sullivan,  32  Ga.  400.  Similar  ob- 
ligation exists  towards  passengers. 
Weed  V.  Panama  R.  R.  Co.,  17  N.  Y. 
362.  For  measure  of  damages  for 
failure  to  deliver,  see  Balto.  and 
Ohio  R.  R.  Co.  t).  Pumphrey,  69  Md. 
390. 

*  See  Tiemey  d.  N.  Y.  C.  and  H. 
R.  R.  R.  Co.,  76  N.  Y.  306.  But  if 
a  railroad  company  knows  of  any 
cause  of  delay  on  its  lines  beyond  its 
control,  in  order  to  free  itself  from 
liability  it  must  inform  the  shipper 
and  stipulate  against  liability  from 
delay.  Illinois  Central  R.  R.  Co.  v. 
Cobb,  54  111.  128;  Same  v.  Same,  ib. 
143;  Illinois  Central  R.  R.  Co.  v.  Ash- 
mead,  58  111.  487;  Cobb  v.  111.  Central 
R.  R.  Co.,  88  111.  394. 
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locomotive  engineers  is  not  such  an  excuse,^  nor  an  increased 
charge  by  a  connecting  carrier.^  But  a  carrier  is  not  responsi- 
ble for  delay  occurring  without  its  fault,  when  there  is  no  ex- 
press agreement  to  transport  within  a  specified  time.'  In  the 
absence  of  special  contract  and  notice  to  the  carrier  of  special 
circumstances,  the  measure  of  damages  for  delay  in  the  trans- 
portation of  merchandise  is  the  difference  between  its  value  at  its 
destination  at  the  time  when  it  ought  to  have  been  delivered  in 
the  ordinary  course  of  transportation,  and  its  value  there  at 
the  time  when  actually  delivered.^  The  ordinary  measure  of 
damages  when  goods  are  lost  or  injured  is  their  value  at  the 
place  of  destination,  deducting  freight,  if  unpaid.' 


» 

A 


1  Blaokstock  v.  N.  Y.  and  Erie  R. 
R.  Co.,  20  N.  Y.  48;  Read  v,  St. 
Louis,  etc.,  R.  R.  Co.,  60  Mo.  199; 
compare  Pittsbm-gh,  etc.,  R.  R.  Go.  v. 
HoUowell,  65  Ind.  188;  Pittsbargh, 
Ft.  W.  and  G.  R.  R.  Co.  v.  Hazen,  84 
111.  36. 

For  the  liability  of  a  telegraph  com- 
pany for  delay  in  transmitting  a  mes- 
sage, see  Logan  v.  Western  Un.  Tel. 
Co.,  84  111.  468;  Mackey  v.  Same,  16 
Nev.  222. 

*  Condict  V.  Grand  Trunk  R.  Co., 
64  N.  Y.  500. 

•  Wibert  ©.  N.  Y.  and  Erie  R.  R. 
Co.,  12  N.  Y.  245;  see  Pittsburgh, 
Ft.  W.  and  G.  R.  R.  Co.  u.  Hazen, 
9upTa,  For  damages  arising  from  a 
mere  delay  occasioned  by  a  tempo- 
rary excess  of  business,  a  carrier  is 
not  responsible,  if  he  is  not  in  fault 
regarding  the  equipment  of  his  road 
and  facilities  for  doing  the  ordinal^ 
business.  Galena  and  C.  N.  R.  R. 
Go.  V.  Rae,  18  111.  488;  Michigan 
Central  R.  R.  Co.  v.  Burrows,  83 
Mich.  6;  Thayer  v.  Burchard,  99 
Mass.  508.  But  temporary  excess  of 
business  is  no  excuse  when  a  carrier 
has  contracted  to  deliver  within  a 
specified  time.  Deming  v.  Grand 
Trunk  R.  R.  Co.,  48  N.  H.  455.     In 
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regard  to  the  effect  of  time  tables, 
see  Goi'don  v.  Manchaster,  etc.,  R  R., 
52  N.  H.  596;  Le  Blanche  v.  London, 
etc..  Railway  Co.,  24  W.  R.808. 

*  Ward  t).  New  York  Central  R.  R. 
Co.,  47  N.  Y.  29;  Cutting  v.  Grand 
Trunk  Ry.  Co.,  18  Allen  (Man.), 
381 ;  Ingledew  v.  Northern  Railroad, 
7  Gray  (Mass.),  86;  Galena  and  C.  K. 
R.  R.  Co.  V.  Rae,  18  111.  488;  Sher- 
man V.  Hudson  RiTer  R.  R.  Co.,  04 
K.  Y.  254;  see  Devereux  v.  Buckley, 
34  O.  St.  16;  Illinois  Central  R.  R. 
C.  V.  Cobb,  72  111.  148.  Compare 
Priestley  v.  Northern  Indiana,  etc, 
R.  R.  Co.,  26  111.  205.  See  as  to  per- 
ishable goods.  Place  e.  Union  £xpi 
Co.,  2  Hilt.  (N.  Y.),  19;  American 
Exp.  Co.  V.  Smith,  33  O.  St  511; 
Michigan  Central  R.  R.  Co.  9.  Bni^ 
rows,  33  Mich.  6. 

fi  Northern  Trans.  Co.  t.  McClarj, 
66  111.  233;  Ringgold  v.  Haven,  ICsL 
108;  Taylor  v.  Collier,  26  Ga.  122; 
Michigan  Southern,  et«.,  R.  R  Co.  v. 
Caster,  13  Ind.  164;  McGregor  v.  Kil- 
gore,  6  Ohio,  359;  Robinson  9.  Mer- 
chants' Dispatch  Trans.  Co.,  45  Iowh, 
470.  Compare  Winne  v.  Illinois  Cen- 
tral R.  R.  Co.,  31  Iowa,  583;  Breed 
t).  Mitchell,  48  Ga.  533. 
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§  368.  Prima  fade  a  railroad  company  or  other  cai*rier  is 
responsible  only  for  the  negligence  and  misfeasance  ^  ^  . 
of  its  own  servants,  and  consequently  is  liable  only  liability  far 

*«  .••  m,  1  iOBBOS  Oil 

for  losses  or  mjaries  occarring  on  its  own  road,  or  on  oonnectiiig 
a  road  which  it  leases  or  otherwise  controls.^  But  it  ***^' 
may  contract  to  transport  passengers  or  goods  to  a  point  be- 
yond its  terminus,'  and  having  made  such  a  contract  will  be 
liable  as  carrier  for  the  whole  trip,  whether  the  loss  occur  on 
its  own  or  on  a  connecting  line.^ 

§  363.  So  far  the  authorities  may  be  regarded  as  unanimous. 
Bat  in  regard  to  the  evidence  from  which  a  jury  may  be  allowed 
to  infer  a  contract  on  the  part  of  the  carrier  to  transport  be- 
yond its  terminus,  there  is  a  difference  of  judicial  opinion.^  In 
England  and  a  few  of  the  states,  it  is  held  that  from  the  mere 
receipt  of  goods  directed  to  a  point  beyond  its  own  line,  a  con- 
tract to  carry  the  whole  distance  may  be  inferred.'    This  is  not, 


1  PennsylTania  R.  R.  Co.  v.  Jones, 
155  U.  S.  883.  Cf.  Naahyille,  eto., 
R.  R.  Co.  V.  Carroll,  6  Heisk.  (Tenn.) 
347;  MaUory  o.  Tioga  R.  R.  Co.,  39 
Barb.  488;  De  Mott  o.  Laraway,  14 
Wead.  225;  Macon,  etc.,  R.  R  Co.  v. 
Mayes,  49  Ga.  355;  Illinois  Central 
R.  R.  Co.  «.  Kanonse,  39  111.  272,  and 
§110. 

'This  proposition  is  universally 
looepted  in  the  United  States.  Rail- 
road Co.  V.  Pratt,  22  WaU.  123; 
Wheeler  v.  San  Francisco,  etc.,  R.  R. 
Co.,  31  Cal.  46;  Peet  v.  Chicago  and 
N.  W.  Ry.  Co.,  19  Wis.  118;  Kyle  v. 
Laurens  R  R.  Co.,  10  Rich.  L.  (S.  C.) 
382;  Baltimore,  etc.,  Steamboat  Co. 
V.  Brown,  54  Pa.  St.  77;  St.  Lonis 
and  I.  M.  R.  R.  Co.  v.  Lamed,  103 
ni  293.  Unless  perhaps  in  Connecti- 
cut See  Hood  V.  N.  T.  and  N.  H.  R. 
R.  Co.,  22  Conn.  502. 

*  Railway  Co.  v.  McCarthy,  96  U. 
S.  258;  Railroad  Co.  v.  Androscoggin, 
Mills,  22  Wall.  594.  Cases  in  the 
following  notes.  Compare  Wilson 
V.  Harry,  32  Fa.  St.  270;  Germain 
Fruit  Co.  d.  Cal.  So.  R.  R.  Co.,  133 


Cal.  426.  A  railroad  company  is  lia- 
ble as  a  common  carrier  to  another 
railroad  company  for  a  car  of  the  lat- 
ter, and  the  contents  hauled  by  the 
former  over  its  road.  Peoria  and  P. 
V.  Ry.  Co.  V,  Chicago,  etc.,  Ry.  Co., 
109  ni.  135;  Same  o.  United  States 
Rolling  S'k  Co.,  136  111.  643. 

^  When  a  carrier  receiyes  express 
goods,  the  question  whether  he  con- 
tracts to  carry  them  to  their  destina- 
tion, or  only  to  deliver  safely  to  the 
next  carrier,  is  one  of  fact  for  the 
jury,  dependent  on  the  circumstan- 
ces. Phila.  and  Reading  R.  R.  Co.  v. 
Ramsey,  89  Pa.  St.  474.  Compare 
Penn.  R.  R.  Co.  «.  Berry,  68  Pa.  St. 
272;  see,  also,  Talcottv.  Wabash  R. 
R.  Co.,  159  N.  Y.  461;  Kimball  v.  N. 
Y.  C.  A  H.  R.  R.  Co.,  162  N.  Y.  84; 
Lissard  v,  B.  ak  M.  R.  R.  Co.,  69  N. 
H.  648. 

'  Muschamp  v.  Lancaster  Ry.  Co., 
8  M.  <&  W.  421;  Webber  v.  Great 
Western  Ry.  Co.,  3  H.  A  C.  771;  War 
bash,  St.  L.  A  P.  Ry.  Co.  v.  Jagger- 
man,  115  111.  407;  Mobile  and  Girard 
R.  R.  Co.  V.  Copeland,  63  Ala.  219; 

846 


§  363.]        THE  LAW   OF   PRIVATE  CORPORATIONS.    [CHAP.  VH. 


however,  the  prevailing  doctrine  in  this  country,  where  the  rule 
generally  followed  is  as  stated  by  Justice  Field,  delivering  the 
opinion  of  the  Supreme  Court  of  the  United  States,  in  Myrick 
V.  Michigan  Central  R.  R.  Co.* 

"  A  railroad  company  is  a  carrier  of  goods  for  the  pubUc, 
and,  as  such,  is  bound  to  carry  safely  whatever  goods  are  in- 
trusted to  it  for  transportation,  within  the  course  of  its  busi- 
ness, to  the  end  of  its  route,  and  there  deposit  them  in  a  suit- 
able place  for  their  owners  or  consignees.  If  the  road  of  the 
company  connects  with  other  roads,  and  goods  are  received  for 
transportation  beyond  the  termination  of  its  own  line,  there  is 
superadded  to  its  duty  as  a  common  carrier  that  of  a  forwarder 
by  the  connecting  line ;  that  is,  to  deliver  safely  the  goods  to 
such  line — the  next  carrier  on  the  route  beyond.  This  forward- 
ing duty  arises  from  the  obligation  implied  in  taking  the  goods 
for  the  point  beyond  its  own  line.  The  common  law  imposes 
no  greater  duty  than  this.  If  more  is  expected  from  the  com- 
pany receiving  the  shipment,  there  must  be  a  special  agreement 
for  it.  This  is  the  doctrine  of  this  court,  though  a  different 
rule  of  liability  is  adopted  in  England  and  in  some  of  the 
states.  .  .  .  The  general  doctrine,  then,  as  to  transportation 
by  connecting  lines,  approved  by  this  court,  and  also  by  a  ma- 
jority of  state  courts,  amounts  to  this :  that  each  road  confining 
itself  to  its  common  law  liability  is  only  bound,  in  the  absence 
of  a  special  contract,  to  safely  carry  over  its  own  route  and 
safely  to  deliver  to  the  next  connecting  carrier,  but  that  any 
one  of  the  companies  may  agree  that  over  the  whole  route  its 
liability  shall  extend.  In  the  absence  of  a  special  agreement  to 
that  eflfect  such  liability  will  not  attach,  and  the  agreement  will 
not  be  inferred  from  doubtful  expressions  or  loose  language,  but 

Louisville,  etc.,  R.  Co.  v.  Weaver,  9  ( taken,  but  freight  is  paid  for  tbe 

whole  distance,  the  caiTier  will  be 
liable  for  a  loss  occurring  beyond  its 
own  line.  Adams  Exp.  Co.  v.  Wilson, 
81  111.  339.  A  carrier  checking  bag- 
gage beyond  his  line  remains  liable 
as  insurer  if  he  forwards  baggage  by 
a  route  other  than  that  by  which  be 
has  agreed.  Isaacson  v.  N.  T.  C.  A 
H.  R.  R  R.  Co.,  94  N.  Y.  278. 
1  107  U.  S.  102. 


Lea  ( Tenn. ),  H8.  See,  also,  East  Tenn. 
and  Va.  li.  R.  Co.  v,  Rogers,  6  Heisk. 
(Tenn.)  U3;  Western  and  Atlantic 
R.  R.  Co.  V.  McElwee,  ib.  208;  Mosher 
V.  Southern  Exp.  Co.,  38  Ga.  37; 
Southern  Exp.  Co.  v.  Shea,  38  Ga. 
519;  Cohen  v.  Southern  Exp.  Co.,  45 
Ga.  148.  If  goods  are  delivered  to  a 
carrier  to  be  carried  to  a  place  be- 
yond its  terminus,  and  no  receipt  is 
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only  from  clear  and  satisfactory  evidence."  *  The  same  general 
doctrine  is  also  clearly  stated  by  Judge  Rapallo,  of  the  New 
York  Court  of  Appeals,  in  Root  v.  Great  Western  R.  R.  Co.^ 
"  The  receipt  of  goods  marked  for  a  place  beyond  the  terminus 
of  the  carrier's  route  does  not  import  a  contract  to  carry  them 
to  their  final  destination ;  but,  in  the  absence  of  a  special  con- 
tract, and  of  a  partnership  between  the  connecting  lines,  the 
carrier  is  only  responsible  to  the  extent  of  his  own  route,  and 
for  the  safe  delivery  to  the  next  succeeding  carrier ;  in  such  a 
case  the  carrier  is  merely  a  forwarder  from  the  terminus  of  his 
own  line,  and  where  goods  thus  marked  are  delivered  to  a 
carrier,  unaccompanied  by  any  particular  directions,  except  such 
as  might  be  inferred  from  the  marks  themselves,  the  carrier  is 
only  bound  at  the  terminus  of  his  own  line,  to  deliver  them 
according  to  the  established  usage  of  the  business  in  which  he 
is  engaged." '  On  the  other  hand,  from  the  bill  of  lading  taken 
in  connection  with  the  circumstances  of  the  case,  a  court  may 
allow  a  jury  to  find  a  contract  for  through  transportation, 
which  will  render  liable  the  carrier  who  received  the  goods,  no 
matter  where  the  loss  occurs.* 


1  MjTick  V.  Michigan  Central  R.  R. 
Co.,  107  U.  S.  102,  106. 

«  45  N.  Y.  524,  iS30. 

•Accord  Van  Santvoord  v,  St. 
John,  6  HiU,  158;  Railroad  Co.  o. 
Pntt,  22  Wall.  123;  Jenneson  o. 
Railroad  Co.,  4  Am.  Law  Reg.  234 
and  note;  Rome  R.  R.  Co.  v.  Sulli- 
van, 25  Ga.  228;  Piedmont  M'f  g  Co. 
t.  Columbia,  etc.,  R.  R.  Co.,  10  S.  C. 
353;  Brintnall  v.  Saratoga,  etc.,  R  R. 
Co.,  32  Vt.  665;  Lawrence  v,  Winona, 
etc.,  R.  R.  Co.,  15  Minn.  390;  Irish  v. 
Milwaukee,  etc.,  R.  R.  Co.,  19  Minn. 
376.  See  Mnllarkey  v.  P.  W.  and  B. 
R.  B.  Co.,  9  Phila.  114  (with  which 
lut  case  compare  St.  Louis  and  I.  M. 
R>  R.  Co.  V.  Larned,  103  111.  293); 
Skinner  d.  Hall,  60  Me.  477;  Hadd  v, 
U.  8.  and  Can.  Exp.  Co.,  52  Vt.  335; 
Clyde  0.  Hubbard,  88  Pa.  St.  358; 
Peim.  R.  R.  Co.  V.  Schwarzenberger, 
*i  Pa.  St  208 ;  Burroughs  t>.  Nor- 
wich, etc.,  R.  R.  Co.,  100  Mass.  26; 


Mittiog  0.  Conn.  River  R.  R.  Co.,  1 
Gray,  502;  Montgomery,  etc.,  R.  R. 
Co.  V.  Moore,  51  Ala.  394;  Crawford 
V.  Southern  R.  R.  Ass^n,  51  Miss. 
222;  Gray  o.  Jackson,  51  N.  H.  0; 
Darling  o.  Boston  and  Worcester  R. 
R.  Co.,  11  Allen,  295;  Washburn,  etc., 
M'f'g  Co.  TO,  Providence,  etc.,  R.  R. 
Co.,  113  Mass.  490.  Compare  Newell 
V,  Smith,  49  Vt.  255  ;  Goodrich  v, 
Thompson,  44  N.  Y.  324. 

*See  Railroad  Co.  tJ.  Pratt,  22 
Wall.  123;  Clyde  «.  Hubbard,  88  Pa. 
St.  358;  Peet  v.  Chicago  and  N.  W. 
Ry.  Co.,  19  Wis.  118;  Kyle  ».  Lau- 
rens R.  R.  Co.,  10  Rich.  L.  (S.  C.) 
382.  Compare  Insurance  Co.  v.  Rail- 
road Co.,  104  U.  S.  146;  Philadelphia 
and  R.  R.  R.  Co.  v.  Ramsey,  89  Pa. 
St.  474;  Washburn  MTg  Co.  v.  Prov- 
idence, etc.,  R.  R.  Co.,  113  Mass.  490; 
Hill  MTg  Co.  V.  Boston  and  L.  R.  R. 
Co.,  104  Mass.  122;  ancinnati  H. 
and  D.  R.  R.  Co.  v.  Pontius,  19  O.  St. 
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§  364.]       THE  LAW   OP  PRIVATE  CORPOEATION8.    [CHAP.  VIL 

§  364.  And  it  has  been  also  held,  though  with  some  adverse 
judicial  opinion,  that  where  several  carriers  owning  connecting 
lines  make  general  agreements,  under  which  they  act  in  con- 
cert and  as  each  other's  agents  in  receiving  and  carrying 
freight  and  passengers,  any  one  of  them  over  whose  route  hare 
been  transported  the  goods  which  are  lost  or  damaged,  may  be 
held  liable ;  or  they  may  all  be  sued  jointly.* 


221;  Clyde  v.  Hubbard,  88  Pa.  St. 
358;  Baltimore  and  P.  Steamboat  Co. 
t.  Brown,  54  Pa.  St.  77;  Pennsylvania 
R.  R  Co.  V.  BeriT,  68  Pa.  St.  272. 
But  compare  Converse  v.  Norwich, 
etc.,  Trans.  Co.,  33  Conn.  166;  El- 
more 0.  Naugatnck  R.  R.  Co.,  23 
Conn.  457;  Lawrence  v.  New  York, 
etc.,  R.  R.  Co.,  36  Conn.  68.  The 
way-bill  also  is  admissible  as  evi- 
dence of  a  through  contract.  Rail- 
road Co.  9.  Androscoggin  Mills,  22 
Wall.  5^.  The  doctrine  of  a  num- 
ber of  cases  is  that  the  acceptance 
of  goods  for  carriage  marked  for  a 
point  beyond  the  terminus  of  the 
carrier's  line,  is  prima /acie  evidence 
of  a  contract  for  through  transporta- 
tion; but  the  carrier  may  limit  its 
responsibility  to  its  own  line;  e.  g., 
by  a  clause  in  the  receipt  given  for 
the  goods,  although  not  signed  by 
the  shipper.  Erie  Ry.  Co.  r.  Wilcox, 
84  111.  239;  Illinois  Central  R.  R.  Co. 
V.  Frankenberg,  54  HI.  88;  Illinois 
Central  R.  R.  Co.  v,  Johnson,  34  111. 
889;  Field  v,  Chicago  and  R.  I.  R.  R. 
Co.,  71  111.  468;  Adams  Exp.  Co.  v. 
Wilson,  81  ni.  339;  Mulligan  v,  Illi- 
nois Central  Ry.  Co.,  36  Iowa,  181; 
Angle  r.  Mississippi,  etc.,  R.  R.  Co., 
9  Iowa,  487.  Compare  Merchants' 
Despatch  Trans.  Co.  v,  Moore,  88  111. 
136;  Berg  v,  Atchison,  etc.,  R.  R. 
Co.,  30  Kan.  561. 

^  Barter  v.  Wheeler,  49  N.  H.  9 ; 
Wyraan  «.  Chicago  and  Alton  R.  R. 
Co.,  4  Mo.  App.  35  ;  Hart  v.  Rensse- 
laer, etc.,  R.  R.  Co.,  8  N.  Y.  37 ; 
Monell  V,  Northern  Central  R,  R.  Co.. 
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67  Barb.  531.    See  Quiniby  ©.  Van- 
derbilt,  17  N.  Y.  806  ;  Nashua  Lock 
Co.  V.  Worcester,  etc.,  R.   R-   Co.,  48 
N.  H.  339  (contains  review  of  author- 
ities by  Judge  Perley);  Cincinnati, 
H.  and  D.  R.  R.  Co.  v.  Spratt,  2  Duv. 
( Ky. )  4.    But  compare  Insurance  Co. 
V.  Railroad  Co.,  104  U.  S.  146;  Milnor 
V.  N.  Y.  and  N.  H.  R.  R.  Co.,  58  N. 
Y.  363;  Ricketts  «.  Bait,  and  O.  R  R. 
Co.,  59  N.  Y.  637  ;  Shiff  v.  N.  Y.  C. 
and  H.  R.  R.  R.  Co.,  16  Hun,  278  ; 
Darling  v.  Boston  and  Worcester  R. 
R,  Co.,  11  Allen,  295;  Radlroad  Co.». 
Bmmley,  5  Lea  (Tenn.),  401 ;  Gass 
V.  New  York,  etc.,   R    R.  Co.,  99 
Mass.  220  ;   Ellsworth   v.  Tartt,  26 
Ala.  733;   Coates   v.  United  States 
Exp.  Co.,  45  Mo.  238 ;  Hot  Springs 
R.  R.  V.  Trippe,  42  Ark.  465.    Where 
the  combination  extends  through  sev* 
eral  states,  the  law  of  the  state  where 
tlie  loss  occurred  is  applicable.  Bar- 
ter V,  Wheeler,  49  N.  H.  9.    Com- 
pare Hale  V.  N.  J.  Steam  Nay.  Co., 
15  Conn.  639.     The  law  of  the  state 
where  the  contract  for  carriage  be- 
yond the  state  is  made  must  control 
as  to  the  nature,  interpretadon,  and 
effect  of    the  contract.      Michigan 
Central  R.   R.  Co.   «.  Boyd,  91  111. 
268  ;  McDaniel  v.  Chicago  and  N.  W. 
R'y  Co.,  24  Iowa,  412.     But  see  Cur- 
tis V.  Delaware,   etc.,  R.  R.  Co.,  74 
N.  Y.  116.     It  is  only  where  the  con- 
tract is  for  through  transportation 
that  the  succeeding  carriers  will  be 
entitled  to  the  benefits  and  exemp- 
tions of  the  contitu)t  between  the 
shipper  and  the  first  carrier.    Her- 


PABTIV.]  LIABILITY  FOB  TOBT8  OF  AGENTS. 


[§  365. 


§  365.  A  railroad  or  other  corporation  owes  special  duties  to 
its  employte ;  and  if  these  duties  are  not  fulfilled,   ^  ^^ 
and  injury  occurs  to  an  employ6  in  consequence,  the  tion's  iia- 
oorporation  will  ordinarily  be  liable  in  damages.    To  injuries  to 
render  a  corporation  liable  to  one  of  its  servants  for   ®™p^^^- 
a  personal  injury  sustained  by  the  latter,  the  injury  must  have 
resulted  from  a  breach  of  one  of  the  following  duties  which  the 
corporation  owes  its  servants :  first,  to  use  reasonable  care  in 
selecting  co-servants  and  to  employ  a  reasonably  sufficient  num- 
ber of  them  to  make  the  employment  safe  ;^  secondly,  to  use 
reasonable  diligence  and  care  in  supplying  the  servants  with 
safe  machinery  and  inspecting  the  same ;  ^  thirdly,  to  apprise 


ehantB*  Despatch  Trans^n  Co.  v. 
Bollet,  80  HI.  473  ;  Camden  and  Am- 
boy  R.  R.  Co.  v.  Forsyth,  61  Pa.  St. 
81.  See  HaUiday  v.  St.  Louis,  etc., 
K'y  Co.,  74  Mo.  169  ;  Manhattan  Oil 
Go.  V.  Camden  and  Amboy  R.  R.  Co., 
54  N.  Y.  197  ;  Whitworth  v.  Erie  Ry. 
Co..  87  N.  Y.  413  ;  iBtna  Ins.  Co.  v. 
Wheeler,  6  Lans.  (N.  Y.)  480 ;  Mag- 
bee  V.  Camden,  etc.,  R.  R.  Co.,  45  X. 
1.514;  Railroad  Co.  v,  Androscog- 
gin Mills,  22  Wall.  594.  Compare 
Taylor  0.  Little  Rook,  etc.,  R.  R. 
Co.,  39  Ark.  148  ;  St.  Louis  Ry.  Co. 
«.  Weakly,  50  Ark.  397.  The  pre- 
lomption  is  that  injury  to  baggage 
"checked  through''  occurs  while  it 
is  in  the  custody  of  the  last  carrier. 
Moore  ».  N.  Y.  N.  H.  <&  H.  R.  R.  Co., 
178  Mass.  335. 

1  Wabash  Ry.  Co.  v.  McDaniels, 
107  U.  S.  454;  Laning  v,  N.  Y.  Cent 

B.  R.  Co.,  49  N.  Y.  521;  Chicago 
ttd  Alton  R.  R.  Co.  v.  Sullivan,  63 
HI  883  Harper  o.  Indianapolis,  etc., 
R.  R.  Co.,  47  Mo.  567;  Besel  «.  N.  Y. 

C.  and  H.  R.  R.  R.  Co.,  70  N.  Y.  171, 
178;  Booth  e.  Boston  and  Albany  R. 
R.  Co.,  73  N.  Y.  38;  Huntington, 
etc.,  R.  R.  Co.  V.  Decker,  82  Pa.  St 
Ud;  lee  Atchison,  etc.,  R.  R.  Co.  v. 
Moon,29Kans.632;  Kansas  Pac.  Ry. 
Co. «.  Peavey,  ib.  169. 


>  Hough  V.  Railway  Co.,  100  U.  S. 
213;  Washington,  etc.,  R.  R.  Co.  v. 
McDade,  135  U.  S.  554;  Railroad  Co. 
V.  Babcock,  154  U.  S.  190;  Texas  & 
P.  K  Co.  V,  Archibald,  170  U.  S.  665; 
Patton  V.  T.  A  P.  R.  Co.,  179  U.  S. 
658;  Keegan  v.  Western  R.  R.  Co., 
8  N.  Y.  175;  Vosburgh  v,  L.  S.,  etc., 
R.  Co.,  94  N.  Y.  374;  MuUan  v,  Phila- 
delphia, etc.,  8.  S.  Co.,  78  Pa.  St  25; 
Noyes  v.  Smith,  28  V t  59.  Compare 
Louisyille  and  Nashville  R  R.  Co.  v, 
Orr,  84  Ind.  50;  Wonder  v,  Balto. 
and  Ohio  K  R.  Co.,  32  Md.  411;  Mo- 
bile and  Ohio  R.  R.  v,  Thomas,  42 
Ala.  673;  Chicago  and  N.  W.  R.  R. 
Co.  V.  Ward,  61  111.  130;  Atchison, 
etc.,  R.  R.  Co.  V.  Holt,  29  Kans.  149; 
Fay  V.  Minneapolis,  etc.,  R^y  Co.,  80 
Minn.  231 ;  Lasure  v.  Graniteville 
M'f  g  Co.,  18  S.  C.  275;  McDonald  v. 
N.  A  W.  R.  Co.,  95  Va.  98.  See  In- 
ternational, etc.,  R.  R.  Co.  V,  Kindred, 
57  Tez.  491;  Missouri  Pac.  R.  R.  Co. 
V.  Lyde,  ib.  505;  Vosburgh  o.  Lake 
Shore  and  Mich.  So.  R.  Co.,  94  N.  Y. 
374.  Although  a  I'ailroad  company 
employ  competent  men  to  inspect 
its  machinery,  it  will  be  liable  for 
their  negligent  performance  of  their 
duty.  Kirkpatrick  v,  N.  Y.  C.  and 
H.  R.  R.  R.  Co.,  79  K.  Y.  240;  Ford 
I V.  Fitchburg  R.  R.  Co.,  110  Mass.  240; 
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§  865.]        THE  LAW   OF   PRIVATE  COKPOBATIONS.    [CHAP.  VH. 

the  servants  of  latent  dangers  connected  with  their  employ- 
ment, or  concealed  defects  in  the  machinery  used  by  them, 
when  the  corporation  knows  or  is  aflfected  with  notice  of  such 
dangers  or  defects ;  ^  fourthly,  to  protect  the  servant  against 
the  negligence  or  incompetence  of  those  who  as  to  the  servants 
represent  the  corporation ;  i.  e.j  superior  agents  who  have  au- 
thority over  them ;  ^  and,  fifthly,  to  protect  the  servant  from 
the  negligent  acts  of  other  persons  employed  by  the  corporation 
in  an  employment  different  and  distinct  from  that  of  the  injured 
servant.^ 

In  Flike  v.  Boston  and  Albany  R.  R.  Co.,  giving  the  opinion 
of  the  New  York  Court  of  Appeals,  Chief  Judge  Church  said : 
"  The  true  rule,  I  apprehend,  is  to  hold  the  corporation  liable 
for  negligence  or  want  of  proper  care  in  respect  to  such  acts 
and  duties  as  it  is  required  to  perform  and  discharge  as  master 
or  principal,  without  regard  to  the  rank  or  title  of  the  agent 
intrusted  w^ith  their  performance.  As  to  such  acts  the  agent 
occupies  the  place  of  the  corporation,  and  the  latter  should  be 
deemed  present  and  consequently  liable  for  the  manner  in  which 
they  are  performed."  *    And  these  acts  and  duties  which  the 


Drymala  v,  Thompson,  26  Minn.  40. 
Compare  Murphy  v.  Boston  and  A. 
R  R.  Co.,  88  N.  Y.  146;  Bailey  ». 
Rome,  etc.,  R.  R.  Co.,  139  N.  Y.  302. 
If  the  employ^  continaes  to  use  ma- 
chinery which  he  knows  to  be  defec- 
tive, and  does  not  notify  the  corpo- 
ration, he  is  guilty  of  contributory 
negligence.  Washington,  etc.,  R.  R. 
Co.  0.  McDade,  135    U.  S.  554. 

1  Keegan  v.  Western  R.  R.  Co.,  8 
K.  Y.  175;  WiUiams  v.  Clough,  3  H. 
&  N.  258;  Paulmier  v.  Erie  R.  R.  Co., 
84  K.  J.  L.  161;  Maloneu.  Hawley,  46 
Cal.  409;  Ryan  c.  Fowler,  24  N.  Y. 
410.  See  Baxter  v.  Roberts,  44  Cal. 
187.  Compare  Wonder  v.  Bait,  and 
Ohio  R.  R.  Co.,  32  Md.  411. 

2  Hough  V.  Railway  Co.,  100  U.  S. 
213;  Little  Miami  R.  R.  Co.  v.  Ste- 
vens, 20  Ohio,  415;  Hoosier  Stone 
Co.  0.  McCain,  133  Ind.  231;  see 
Booth  V.  Boston,   etc.,   R.  R.  Co.,  73 
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N.  Y.  38;  Besel  c.  N.  Y.  C,  etc,  K 
R.  Co.,  70  N.  Y.  171,  173;  Northern 
Pac.  R.  R.  V,  Peterson,  162  U.  S.  346. 
Cf.  Brabbits  o.  Chic,  etc.,  Ry.  Oo.« 
38  Wis.  289;  Bunnell  v.  St.  Paul,  etc., 
Ry.  Co.,  29  Minn.  305. 

'  Nashville  and  C.  R.  R.  Co.  o.  Gar- 
roll,  6  Heisk.  (Tenn.)  347;  Chicago, 
B.  and  Q.  R.  R.  Co.  v,  Gregory,  58  111. 
272;  Ryan  v,  Chicago,  etc.,  Ry.  CCt 
60  111.  171;  Toledo,  W.  and  W.  Ry. 
Co.  V.  Moore,  77  111.  217;  Anderson 
Brick  Co.  o.  Sobkowick,  148  111.  573; 
Lewis  V.  St.  Louis,  etc.,  R.  Co.,  59 
Mo.  495;  Baird  v.  Pettit,  70  Pa.  St 
477;  Cooper  v.  Mullins,  30  6a.  146. 
See  Atchison,  etc,  R.  R.  Co.  v. 
Moore,  29  Kans.  632;  Chicago  and  N. 
W.  Ry.  Co.  V.  Moi-anda,  03  III.  302; 
Dobbin  v.  Richmond,  etc,  R  K  Co., 
81  N.  C.  446.  Compare  Tunney  t. 
Midland  Ry.  Co.,  L.  R.  1  C.  P.  291. 

*  53  N.  Y.  549,  553. 


PAKT  IV.]  LIABILITY  FOB   TOBTS   OF   AGENTS. 


[§  366. 


corporation  as  master  is  bound  to  perform  for  the  safety  and 
protection  of  employ^  cannot  be  delegated  so  as  to  exonerate 
it  from  liability  to  the  employes  for  omissions  in  the  discharge 
thereof.^  This  seems  the  true  principle,  though  many  author- 
ities do  not  hold  to  it.' 

§  366.  The  corporation  will  not  be  liable  unless  the  servant's 
injury  arises  from  a  breach  of  one  of  these  obligations.^  All 
other  risks  connected  with  his  employment,  as  between  himself 
and  the  corporation,  the  servant  is  held  to  assume;  as,  for 
instance,  the  negligence  of  co-servants  who  have  been  properly 
selected,  and  the  ordinary  risks  connected  with  the  use  of  dan- 
gerous machinery.^    If,  however,  negligence  imputable  to  the 


iFuUer  v.  Jewett,  80  N.  Y.  46; 
Korthern  Pac.  R  B.  Go.  v.  Herbert, 
116  U.  S.  642;  see,  Story  v.  Concord 
ft  M.  R.  B.  Co.,  70  N.  H.  864.  A  con- 
tnct  by  a  railroad  company  with  the 
next  of  kin  of  a  person  about  to  enter 
its  employment,  by  which,  in  con- 
sideration of  snch  employment,  the 
next  of  kin  agrees  to  release  the  rail- 
road company  for  all  liability  for 
damages  that  might  occur  to  such 
person  by  reason  of  the  company^s 
negligence  during  the  employment, 
is  contrary  to  public  policy  and  void. 
Tarbell,  Admr.,  v.  Butland  B.  B.  Co., 
•ra  Vt  347. 

'Some  decisions  hold  that  when 
one  employ^  is  placed  under  the  di- 
rection of  another,  the  two  are  not 
oo-employ4s,  and  the  corporation  is 
liable  to  the  inferior  employ 6  for  in- 
iniies  resulting  from  the  negligence 
of  the  superior  employ^.  Thus,  a 
railroad  company  has  been  held  lia- 
ble to  an  engineer  or  a  brake  man  for 
injuries  caused  by  the  negligence  of 
the  conductor  of  the  same  train. 
Cbicago  and  M.  B.  B.  Co.  v.  Boss, 
112  U.  S.  377  (Justices  Bradley,  Mat- 
thews, Gray,  and  Blatchford  dissent- 
ing); CleYeland,  C.  and  C.  B.  B.  Co. 
«.  Keavy,  3  O.  St.  201;  Little  Miami 
H.  R.  Co.  V  Stevens,  20  Ohio,  416. 


See  Pittsburgh,  Ft.  W.  and  C.  By.  Co. 
V.  Lewis,  83  O.  St  106 ;  Jackson  v.  N. 
&  W.  B.  B.  Co.,  43  W.  Va.  380.  Con- 
tra, Lawler  v.  Androscoggin  B.  B. 
Co.,  62  Me.  463;  O'Connell  v,  Balti- 
more and  O.  B.  B.  Co.,  20  Md.  212; 
Shanck  o.  Northern  Central  By.  Co., 
25  Md.  462;  and  Chicago  and  M.  B. 
B.  Co.  V.  Boss,  112  U.  S.  377,  was 
overruled  in  Baltimore  and  O.  B.  B. 
Co.  V,  Baugh,  149  U.  S.  368,  which 
holds  an  engineer  and  fireman  of  a 
locomotive  to  be  co-employes  within 
the  rule.  Ace.  N.  E.  B.  B.  Co.  «. 
Conroy,  175  U.  S.  323;  Welsh  v.  P.  B. 

B.  Co.,  192  Pa.  St.  69.  A  track  layer 
and  an  engineer  are  fellow  servants. 
Benignia  v.  P.  B.  B.  Co.,  197  Pa.  St. 
384.  Inspectors  and  brakemen  are 
not  fellow  servants.  Baton  v.  X.  Y. 

C.  A  H.  B.  B.  Co.,  163  N.  Y.  391. 

'  Henry  v.  Lake  Shore,  etc.,  By. 
Co.,  49  Mich.  495.  Compare  Kansas 
Pac.  By.  Co.  v.  Peavy,  29  Kans.  169. 

*  Gibson  v,  Erie  By.  Co.,  63  N.  Y. 
449;  Coon  v.  Syi*acuse,  etc.,  B.  B. 
Co.,  6  N.  Y.  492;  Bandall  v.  Balti- 
more and  O.  B.  B.  Co.,  109  U.  S.  478; 
Morse  v.  Minneapolis,  etc.,  By.  Co., 
30  Minn.  465;  Wood  v.  New  Bedford 
Coal  Co.,  121  Mass.  252;  Kelley  v. 
Norcross,  ib.  508;  Byan  o.  Cumber- 
land Valley  R  B.  Co.,  23  Pa.  St.  384; 
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corporation  is  the  cause  of  the  servant's  injury,  the  carelessness 
of  a  oo-servant  in  the  same  matter  will  be  no  defence.^ 
§367.  Hitherto  we  have  been  considering  the  liability  of 
corporations  for  negligence  or  misfeasance  of  their 
corporattcm   employes,  which  causes  the  breach  of  some  special 
owes  no        ^^^Y  ^^ing  by  the  corporation.    To  render  a  corpo- 
^^         ration  liable  for  the  negligence  of  its  employes,  how- 
ever, it  is  not  essential  that  the  duty,  a  breach  of 
which  is  caused  by  the  negligence,  should  be  a  special  duty 
arising  from  the  contract.     Enough,  if  it  be  the  general  duty 
owed  by  a  corporation  to  all  the  world :  sic  utere  ttto  ut  alienum 
fwn  Icsdas.    A  corporation  will  be  liable  for  all  injuries  and 
losses  occasioned  to  any  one  by  the  negligence  of  its  employes 
in  any  matter  connected  with  their  employment.^ 

§  368.  For  instance,  it  is  the  duty  of  a  railroad  corporation, 

for  a  breach  of  which  it  will  be  responsible,  to  warn 

^paoieB.    persons  on  a  highway  crossing  its  road,  by  proper  and 

timely  signals,  of  the  approach  of  trains.'    And  if  a 

flagman  has  been  uniformly  stationed  by  the  company  at  a 

street  crossing,  his  neglect  to  give  warnings  will  be  imputable 


Holden  v.  Fitchburg  R.  R.  Co.,  120 
Mass.  268;  Farwell  o.  Boston  and  N. 
R.  B.  Co.,  4  Met.  (Mass.)  49;  How- 
land  V.  Milwaukee,  etc..  By.  Co.,  54 
Wis.  226;  Osbourne  v.  Knox,  etc,  R 
R.  Co.,  68  Me.  49;  Blake  o.  Maine 
Central  B.  B.  Co.,  70  Me.  60;  Pitts- 
burgh, Ft  V^.  and  C.  By.  Co.  t. 
Devinney,  17  Oh.  St.  197;  N.  &  W. 
R.  R.  Co.  V,  Houohins,  95  Ya.  398; 
McIX>nald  v.  N.  ^b  W.  R.  R.  Co.,  95 
Va.  98.  See  Haugh  v.  Railway  Co., 
100  U.  S.  213;  Rounds  v.  Carter, 
94  Me.  535.  Also,  Wharton  on  Negli- 
gence, 2d  ed.  §S  224  et  seg.  A  day 
laborer  at  work  on  the  road  under 
dii*ection  of  section  boss,  is  a  feUow 
servant  with  conductor  and  engineer 
of  a  passenger  train.  Railroad  Co. 
0.  Hambly,  154  U.  S.  S49.  See  N.  £. 
R.  R.  Co.  V,  Conroy,  175  U.  S.  823. 

1  Grand  Trunk  R.  Co.  v.  Cummings, 
106  U.  S.  700;  Keegan  v.  Weatem  R. 
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R.  Co.,  8  N.  Y.  175;  Booth  o.  Boston, 
etc.,  B.  R.  Co.,  73  N.  Y.  38;  Statier 
V.  Chicago,  etc.,  Ry.  Co.,  46  Wis.  497; 
S.  C,  49  Wis.  609. 

>See  Denver  S.  P.  and  P.  R.  B.  Co. 
0.  Conway,  8  Col.  1. 

•Dyer  v.  Erie  By.  Co.,  71  N.  Y.  22a 
But  compare  Vande water  «.  New 
York,  etc.,  B.  B.  Co.,  135  N.  Y.  583. 
It  is  not  enough  to  absoWe  the  com- 
pany in  all  cases  that  the  signab 
required  by  statute  have  been  given; 
other  precautions  may  be  necessary 
under  the  circumstancea.  lb.  Com- 
pare Chicago,  B.  and  Q.  B.  B.  Co.  t. 
Stumps,  69  ni.  409;  Continental  Im- 
provement Co.  0.  Stead,  95  U.  S.  161: 
Bailroad  Co.  o.  Houston,  ib.  607.  Bat 
a  failure  to  give  the  warning  required 
by  statute  constitutes  negligence. 
Central  B.  B.,  etc.,  Co.  o.  litcher,  69 
Ala.  106. 
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[§  369. 


to  the  company.^  Likewise,  a  railroad  company  is  bound  to 
use  tbe  most  approved  methods  to  prevent  the  escape  of  sparks 
from  its  locomotives;^  and  the  fact  that  sparks  escaped  and  set 
fire  to  property,  has  been  held  prima  facie  evidence  of  its 
Degligenoe.'  Bat  the  weight  of  authority,  when  no  statute 
affects  the  case,  places  the  burden  on  the  plaintiff  to  show  neg- 
ligence on  the  part  of  the  railroad  company.^ 

§  369.  In  the  absence  of  statute,  a  railroad  company  is  not 
bound  to  fence  its  road  to  keep  off  cattle ;  still,  if  cattle  get  on 
the  track  and  the  company's  servants  negligently  run  them 
dovm,  the  company  will  be  liable,  provided  the  accident  could 


^  Doland  o.  Del.  and  Had.  Canal  Co., 
71  N.  T.  2S5.  Compare  as  to  duties 
of  railroad  company  to  give  warning 
of  its  approaching  trains,  Parsons  v. 
N.Y.  Central,  etc.,  R.  R.  Co.,  113 
N.  Y.  355. 

« Wiley  i>.  West  Jersey  R.  R.  Co., 
44  N.  J.  L.  247;  St  Louis,  A.  &.  T.  H. 
R.  R.  Co.  0.  GUhara,  39  111.  455;  Illi- 
nois Central  R.  R.  Co.  v.  McClelland, 
42  IlL  355;  Pittsburgh,  C.  &  St.  L.  R. 
K  Co.  0.  Nelson,  51  Ind.  150.  See 
Hoff  r.  West  Jersey  R.  R  Co.,  45  N. 
J.  L.  400;  West  Jersey  R.  R.  Co.  «. 
Abbott,  60  N.  J.  L.  150. 

'Simpson  v.  Railroad  Co.,  5  Lea 
iTeno. ),  456;  International  and  G.  N. 
Hy.  Co.  c.  TowDsend,  61  Tex.  660; 
Bnrke  «.  Louisville  and  N.  R.  R.  Co., 
THeisk.  (Tenn.)  451;  Coates  v.  Mis- 
wori,  K.  and  T.  Ry.  Co.,  61  Mo.  38. 
See  Spanlding  o.  Chicago  and  N.  W. 
Ry.  Co.,  .%  Wis.  110;  Farringtonr. 
Rutland  R.  R.  Co.,  72  Vt.  24.  But 
if  it  appears  that  the  railroad  com- 
pany was  not  negligent,  it  will  not  be 
liable.  Burroughs  v.  Housatonic  R. 
R>  Co.,  15  Conn.  124 ;  Hinds  v.  Barton, 
25  \.  T.  544;  Frankford,  etc.,  Turn- 
pike Co.  «.  Phila.,  etc.,  R.  R.  Co.,  54 
Pa.  St  345;  Vaughn  t>.  Tafl  Vale  Ry. 
Co.,  5  H.  A  N.  679. 

*  Albert  v.  Northern  Central  Ry. 
Co.,  98  Pa.   St.   316;  Railroad  Co.  v. 
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Teiser,  8  Pa.  St.  366;  Huyett  v. 
Phila.,  etc.,  R.  R.  Co.,  28  Pa.  St. 
373;  Phila.  and  Reading  R  R.  Co. 
r.  Yeager,  73  Pa.  St  121;  Gandy  r. 
Chicago  and  N.  W.  R'y  Co.,  30 
Iowa,  420;  McCummans  o.  Same,  33 
Iowa,  187;  Burroughs  v.  Housatonic 
R.  R.  Co.,  15  Conn.  124;  Morris  and 
Essex  R.  R.  Co.  v.  State,  36  N.  J. 
L.  553;  Indianapolis  and  Cin.  R  R 
Co.  n.  Passmoi*e,  31  Ind.  143;  Smith 
t).  Hannibal,  etc.,  R.  R.  Co.,  37  Mo. 
287;  McCready  c.  Railroad  Co.,  2 
Strob.  L.  (S.  C.)  356;  FiroD.  Buffalo, 
etc.,  R.  R.  Co.,  22  N.  Y.  209;  Ruff- 
ner  t).  Cincinnati,  etc.,  R  R.  Co.,  34 
O.  St.  96;  Jefferies  Q.  Philadelphia, 
etc.,  R.  R  Co., 3  Houston  (Del.),  447. 
See  Kans.  Pac.  R.  R.  Co.  v.  Butts,  7 
Kans.  308.  But  see  Fitch  v.  Pacifio 
R  R  Co.,  45  Mo.  322;  Bedford  ». 
Hannibal  and  St  Jo.  B.  R.  Co.,  46 
Mo.  456;  Palmer  o.  Missouri  P^ic.  Ry. 
Co.,  76Mo.'217.  But  this  burden  may 
readily  be  shifted  by  circumstnnces 
showing  that,  without  negligence,  the 
accident  would  not  have  happened. 
Field  t).  N.  Y.  C.  R  R.  Co.,  32  N. 
Y.  339;  Garrett  c.  Chicago  and  N.  W. 
R'y  Co.,  36  Iowa,  121.  Compare 
Lindsay  o.  Winona,  etc.,  R.  R.  Co., 
29  Minn.  411 ;  Woodson  v.  Milwaukee, 
etc.,  R  R  Co.,  21  Minn.  60. 
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have  been  avoided  by  using  due  oare.^  Common  carriers  are 
not  chargeable,  in  cases  free  from  suspicion  with  notice  of  the 
contents  of  packages  carried  by  them,  nor  are  they  authorized 
in  such  cases  to  i*equire  information  as  to  the  contents.  Under 
such  circumstances  it  is  not  negligence  for  a  carrier  to  handle  a 
package  in  the  usual  way,  and  when  it  appears  damaged  to 
bring  it  into  his  place  of  business  for  examination  ;  accordingly, 
if  a  package  containing  a  dangerous  substance,  of  which  the 
carrier  has  no  knowledge,  explodes,  injuring  premises  leased 
by  him,  he  will  not  be  liable  for  the  damage  to  his  lessor.* 
The  measure  of  care  which  should  be  observed  by  a  carrier 
against  accident  to  premises  leased  by  him,  is  the  care  which 
a  person  of  ordinary  prudence  and  caution  would  use  in  his 
affairs.' 

§  370.  The  responsibility  of  a  corporation  for  injuries  caused 
by  the  acts  or  omissions  of  its  servants  may  be  les- 
when  160-*  sened  by  the  fact  that  the  injured  person  was  a  tres- 
^^    '  passer  at  the  time  when  the  injury  occurred  ;  or  by 

the  fact  that  he  contributed  to  his  injury  by  his  own  negligence. 
These  two  facts  often  conjoin. 

§  371.  Except  at  public  crossings,  where  the  pubUc  has  a 
right  of  way,  a  railroad  company  has  the  exclasive 
Trespass-  right  to  its  track,  trestle-works,  and  bridges ;  and  ac- 
cordingly (it  has  been  held)  any  person  walking  on 
the  track  is  a  trespasser,  who  cannot  hold  the  company  liable 


>  Railroad  Co.  o.  Skinner,  19  Pa. 
St.  298;  Continental  Improvement 
Co.  r.  Phelps,  47  Mich.  299;  Perkins 
V,  Eastern  K.  R.  Co.»  29  Me.  307; 
Price  V,  New  Jersey  R.  R.  Co.,  31  N. 
J.  L.  229;  Knight  v.  New  Orleans, 
etc.,  R.  R  Co.,  15  La.  Ann.  105; 
Oilman,  etc.,  R.  R.  Co.  v,  Spencer, 
76X11.  192;  see  Illinois  Cent.  R.  R. 
Co.  V.  Phelps,  29  111.  447;  Galpin  v. 
Chicago  and  N.  W.  R'y  Co.,  19  Wis. 
604;  Brown  v.  Hannibal,  etc.,  R.  R. 
Co.,  33  Mo.  309.  Compare  North 
Peon.  R.  R.  Co.  r.  Rehman,  49  Pa. 
St.  101 ;  Munger  v.  Tonawanda  R.  R. 
Co.,  4  N.  Y.  349.  Throughout  the 
states  of  the  Union,  railroad  com  pa- 
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nies  are  now  required  by  statutes  to 
fence  their  roads,  and  if  they  fail  in 
this  duty,  are  generally  liable  for 
cattle  killed  on  their  tracks. 

8  Nitro-Glycerine  Case,  IB  Wall. 
524.  Compare  Boston  and  Albany 
R.  R.  Co.  0.  Shanly,  107  Mass.  568. 
The  defendants,  at  their  own  ex- 
pense,  repaired  the  poi*tions  of  the 
premises  occupied  by  them ;  as  they 
were  bound  to  do  under  the  terms  of 
their  lease;  and  it  was  for  damage 
done  by  the  explosion  to  other  po^ 
tions  of  the  same  premises  that  the 
court  absolved  them  from  liability. 

'  Nytro-Glyoerine  Case,  titpro. 


PABT  IV.]  LIABILITY   FOR  TORTS   OF   AGENTS.  [§  371. 

for  injuries  received  by  him,  unless  he  shows  it  to  have  been 
guilty  of  negligence  so  gross  as  to  amount  to  wantonness.^  A 
Pennsylvania  decision,  Baltimore  and  Ohio  E.  E.  Co.  v. 
Scbwindling,^  carries  to  an  extreme  the  doctrine  tiiat  a  cor- 
poration is  not  liable  for  the  negligence  of  its  employes  which 
causes  injury  to  trespassers.  The  court  held  that  the  company 
owed  no  duty  to  the  plaintiff,  a  child  of  five  years,  who  was 
apon  the  platform  of  a  railroad  station  when  injured,  but  not 
as  a  passenger,  nor  upon  any  business  connected  with  the  com- 
pany; and  accordingly  that  the  company  was  not  liable  for 
injuries  incurred  by  him  through  negligence  imputable  to  it. 
The  court  may  have  overlooked  a  principle  which  seems  not 
inapplicable  to  this  case,  and  which  might  have  altered  the  de- 
cision had  it  been  applied.  It  is  this  :  If  a  railroad  company 
acquiesces  in  the  custom  of  the  public  in  using  or  crossing  its 
stations  or  track  at  certain  places,  it  wiU  be  held  by  its  acqui- 
escence or  quasi-invitation  to  have  held  the  premises  out  as 
reasonably  safe ;  and  will  accordingly  be  liable  to  a  person  for 
injuries  caused  by  their  unsafe  condition,  if  he  himself  was 
guilty  of  no  contributory  negligence.^  A  railroad  company 
has  a  right  to  exclude  the  general  public  from  its  stations,^  ex- 
cept such  persons  as  offer  themselves  as  passengers  or  shippers ; 
bat  if  it  acquiesces — ^as  appears  to  have  been  the  case  in  Balti- 
more and  Ohio  R.  R.  Co.  v.  Schwindling — in  the  use  of  its  sta- 
tions by  the  general  public,  it  should  keep  them  safe.^ 


*  Mason  v.  Missouri  Pac.  R^y  Co., 
27  Kans.  83.  See  Cauley  o.  Pitts- 
burgh, C.  and  St.  L,  R'y  Co.,  05  Pa. 
St  398;  Omaha,  etc.,  K.  R.  Co.  v. 
Martio,  14  Neb.  295;  Highland  Ave., 
etc.,  R.  R.  Co.  V.  Robbins,  124  Ala. 
113. 

nOl  Pa.  St.  268. 

^Bennett  v.  Railroad  Co.,  102  U. 
J>.  577;  Barry  v.  Xew  York  Cent, 
and  H.  R.  R,  R.  Co.,  92  N.  Y.  289. 
See  Brown  v,  Hannibal,  etc.,  R.  R. 
Co.,  50  Mo.  461;  Mnrphy  v.  C.  R.  I. 
and  P.  R,  R.  Co.,  38  Iowa,  539; 
Fitts  V.  Cream  City  R.  R.  Co.,  59 
Wii.  328;  IlUnois  Central  R.  R.  Co. 


Co.,  38  Or.  343.  Compare  Murphy  v. 
Boston  &  A.  R.  R.  Co.,  133  Mass.  121; 
Sweeny  v.  Old  Colony,  etc.,  R.  R.  Co., 
10  Allen  (Mass.),  368;  Johnson  v, 
Boston,  etc.,  R.  R.  Co.,  125  Mass.  75; 
Illinois  Central  R.  R.  Co.  v.  Godfrey, 
71  III.  500.  Adverse  to  the  statement 
in  the  text  is  Sutton  v.  N.  Y.  C.  <&  H. 
R.  R.  R.  Co.,  66  N.  Y.  243. 

^Commonwealth  v.  Power,  7  Met. 
(Mass.)  596.  See  Summit  v.  State, 
8Lea(Tenn.),  413. 

*Tobin  V.  Portland,  etc.,  R.  R.  Co., 
59  Me.  183;  Nagel  v.  Missouri  Pac. 
Ry.  Co.,  75  Mo.  653;  Evansich  v.  G. 
C.  &  S.  F.Ry.  Co.,  37  Tex.  123;  S.  C, 


r.Dick,91Ey.434;  Calderson  o.  Nav.    61Tex.3;  Eeffe  v.  Milwaukee  and  St. 
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§  372.  Undoubtedly,  as  we  have  seen,  there  is  authority  for 
the  proposition  that  a  railroad  company  owes  no  duty  to  tres- 
passers, except  not  wantonly  to  injure  them.^  But  the  weight 
of  authority  seems  to  be  in  favor  of  the  rule  stated  by  the 
Federal  Supreme  Court  as  follows :  "  While  a  railway  company 
is  not  bound  to  the  same  degree  of  care  in  regard  to  mere 
strangers  who  are  unlawfully  upon  its  premises  that  it  owes  to 
passengers  conveyed  by  it,  it  is  not  exempt  from  responsibihty 
to  such  strangers  for  injuries  arising  from  its  negligence  or  from 
its  tortious  acts."  * 

Accordingly,  it  would  seem  that  a  trespasser  who  is  not 
guilty  of  contributory  negligence  should  be  allowed  to  recover 
if  his  injuries  are  caused  by  the  negligence  of  the  servants  of 
the  corporation.  But  there  must  have  been  negligence  imput- 
able to  the  corporation,  for  if  no  duty  on  its  part  is  violated, 
there  is  no  cause  of  action  against  it.  And  the  circumstances 
are  to  be  considered.  Thus,  to  run  a  train  rapidly  and  without 
signals  across  a  highway  crossing  is  in  itself  negligent ;  but  not 
so  to  run  tlie  train  at  full  speed  and  without  continual  whistling 
along  the  ordinary  track.^  Except  when  crossing  a  highway, 
or  passing  through  the  streets  of  a  town,  the  engineer  of  a  train 
has  no  reason  to  expect  persons  on  the  track.  Moreover,  to  be 
walking  on  a  railroad  track  may  itself  constitute  contributory 
negligence,  barring  recovery  if  the  person  is  an  adult.*  If,  on 
the  other  hand,  the  person  injured  is  a  child,  and  its  parents  are 


P.  Ry.  Co.,  21  Minn.  207;  Texas  and 
St.  L.  Ry.  r.  Orr,  46  Ark.  182.  But 
Bee  Pittsburgh,  Ft.  W.  &  C.  Ry.  Co. 
V.  Bingham,  29  O.  St  364. 

^  See,  also,  Morrissey  v.  Eastern  R. 
R.  Co.,  126  Mass.  377;  McAlpin  v. 
Powell,  55  How.  Pr.  (N.  Y.)  163; 
Hughes  V.  Macfie,  2  H.  &  C.  744; 
Mangan  v.  Atterton,  4  H.  <&  C.  iiSS; 
Brague  v.  No.  Cent.  R'y  Co.,  192  Pa. 
St.  242;  Alabama  Gt.  So.  R'y  Co.  v. 
Mooi-er,  116  Ala.  642. 

2  Railroad  Co.  v.  Stout,  17  Wall. 
657,  661;  Benton  v.  C.  R.  I.  and  P. 
R.  R.  Co.,  55  Iowa,  496  ;  Daley  v. 
Norwich,  etc..  Railroad  Co.,  26  Conn. 
691;  Whirley  V,  Whiteman,  1  Head. 
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610;  Keffe  v,  Milwaukee,  etc..  Bail- 
road  Co.,  21  Minn.  207;  Koons  v.  St. 
Louis,  etc.,  Railroad  Co.,  65  Mo. 
592;  T.  and  P.  R'y  Co.  r.  ODunnell, 
58  Tex.  27;  Lynch  o.  Nurden,  1  Q. 
B.  29;  Williams  v.  Great  Western 
Railway  Co.,  L.  R.  9  Exch.  157. 
Compare  Opsahl  v.  Judd,  30* Minn. 
126;  Gradin  o.  St.  Paul,  etc.,  R'y  Co., 
30  Minn.  217;  Hoyden  t».  Fitchburg 
R.  R.  Co.,  70  W.  125;  Mitchell  «.  B. 
&  M.  R.  R.  Co.,  68  N.  H.  96. 

«  See  St.  Louis,  etc.,  R'y  Co.  «. 
Payne,  29  Kans.  166. 

^  Baltimore  and  Potomac  R.  B.  Co. 
V.  State,  54  Md.  648;  Northern  Cen- 
tral R'y  Co.  V,  State,  ib.  113, 


PART  IV.]  LIABILITY  FOB  TORTS  OF  AGENTS. 


[§  374. 


free  from  fault,  still,  if  it  is  walking  on  a  railroad'  track,  away 
from  the  public  crossing,  an  engineer  running  over  it  might  be 
entirely  free  from  negligence  under  circumstances  that  would 
have  rendered  the  conduct  of  the  engineer  negligent  indeed, 
had  the  accident  occurred  in  a  place  where  he  was  bound  to 
keep  a  special  lookout  for  travellers.^ 

§  373.  The  responsibility  of  corporations  for  injuries  done  by 
their  employes,  as  disminished  by  the  fact  that  the  , 

injured  person  was  a  trespasser,  is  closely  connected  toiynegu- 
with  their  liability  as  released  by  the  contributory   ^^^^' 
negligence  of  the  injured  person.     The  principle  is,  he  whose 
own  negligence  occasions  his  injury  cannot  recover  damages 
therefor.* 

This  rule  implies  a  statement  often  made  as  a  qualiQcation 
to  it  Between  the  negligence  of  the  plaintiff  and  his  injury 
there  must  be  the  relation  of  ordinary  and  immediate  antece- 
dent and  consequent,  or  what  is  usually  called  a  causal  relation. 
This  qualification  is  also  connoted  by  the  term  contributory. 
The  plauitifTs  negligence  must  have  been  the  proximate  not 
the  remote  cause  or  occasion  of  his  injury.^ 

§  374.  The  question  of  the  negligence  of  the  defendant,  and 
the  contributory  negligence  of  the  plaintiff,  is  ordinarily  for  the 
jury,  under  the  direction  of  the  court,  to  determine  from  the 


^  Philadelphia  and  Reading  R.  R. 
Co.  V.  Spearen,  47  Pa.  St  300,  303; 
Prendergaat  v.  N.  Y.  C.  A  H.  R.  R. 
K.  Co.,  58  N.  Y.  652;  Alabama  Gt 
So.  R.  Co.  V.  Moorer,  116  Ala.  642. 

* "  Quod  quis  ex  culpa  sua  damnum 
wntit,  non  intelligitur  damnum  sen- 
tire,"  Dig.  lib.  50,  tit.  17,  §  203;  see 
Wharton  on  Negligence,  2d  ed.  §§  300 
^  seg.,  where  the  subject  of  contrib- 
atory  negligence  is  fully  and  satis- 
fiustorily  treated. 

Where  a  telegraph  company  incor- 
ractly  tnuismitted  a  message  so  that 
tt  transmitted  it  was  unintelligible 
jargon,  yet  the  receiver  (the  sender^s 
^Qt)  acted  on  it,  the  sender  cannot 

hold  the  company  for  the  loss,  which 
▼tt  dae  to  the  negligent  act  of  his 

own  agent  in  acting  on  the  message. 


Hai-t  V.  Direct  U.  S.  Gable  Co.,  86 
N.  Y.  633. 

Not  every  degree  of  negligence, 
however  slight,  will  bar  a  recovei'y; 
the  negligence  of  the  plaintiff  to  have 
this  effect  must  amount  to  an  absence 
of  ordinary  care.  Strong  v.  Sacra- 
mento, etc.,  R.  R.  Co.,  61  Cat  326. 
Compare  Kansas  Pac.  R*y  Co.  v.  Pea- 
vey,  29  Eans.  169. 

a  Kline  v.  Central  Pac.  R.  R.  Co., 
37  Cat  400;  Flynn  v,  San  Francisco, 
etc.,  R.  R.  Co.,  40  Cat  14;  Murphy 
V.  Deane,  101  Mass.  455;  Trow  v. 
Vermont  Cent  R.  R.  Co.,  24  Vt  487; 
Pennsylvania  R.  R.  Co.  v.  Richter, 
42  N.  J.  L.  180.  See  Indianapolis 
and  St.  L.  R.  R.  Co.  v.  Stout,  53  Ind. 
143;  Houston  and  T.  C.  Ry.  Co.  v. 
Smith,  52  Tex.  178. 
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§  374.]        THE  LAW   OF   PRIVATE  CORPORATIONS.    [CHAP.  VH. 


circumstances  of  the  case.'  The  circumstances  of  negligence 
cases  are  so  diverse  that  a  discussion  of  them  would  be  of  little 
practical  value  unless  the  greatest  detail  were  gone  into.  On 
general  principles,  a  person  is  not  guilty  of  negligence  or  of 
contributory  negligence  for  doing  what  he  has  a  right  to  do.' 
Thus,  every  one  has  a  right  to  cross  the  railroad  track  at  a  pub- 
lic crossing.  To  do  so  is  not  negligence.  But  if  in  so  doing, 
a  person  does  not  make  a  vigilant  use  of  his  eyes  and  ears,  he 
is  negligent  and  cannot  recover  for  injuries  which  would  not 
have  happened  had  he  been  vigilant' 


1  Railroad  Go.  v.  Stout,  17  WaU. 
657;  see  Hays  o.  MiUer,  70  N.  Y. 
112;  Lambert  o.  Staten  Island  R.  R. 
Co.,  ib.  104;  Tbnrbero.  Harlem,  etc., 
R.  R.  Co.,  60  N.  Y.  331. 

A  statute  may  render  inapplicable 
the  general  principles  of  the  law  of 
contributory  negligence.  Thus,  in 
Michigan,  it  is  held  that  the  liability 
of  a  railroad  company  for  injuries 
to  cattle  resulting  from  its  failure  to 
fence  its  track,  is  not  affected  by 
the  contributory  negligence  of  the 
owner  of  the  cattle.  Grand  Rapids, 
etc.,  R.  R.  Co.  0.  Cameron,  45  Mich. 
451. 

>  Thus,  a  person  is  not  guilty  of 
contributory  negligence  in  pasturing 
his  horses — as  he  has  a  right  to  do- 
on  a  town-common,  even  though  it 
be  dangerous;  and  he  may  still  re- 
ooTerfrom  a  railroad  company,  if  the 
latter  injuras  them  through  its  fault. 
Chicago  R.  R.  Co.  v,  Jones,  59  Miss. 
465;  compare  Lindsay  v.  Winona, 
etc.,  R.  R.  Co.,  29  Minn.  411.  Like- 
wise a  railroad  company  has  a  right 
to  use  its  own  land  for  any  legitimate 
purpose  in  the  prosecution  of  its 
business.  Such  a  use  cannot  be  re- 
garded as  unlawful  or  negligent  be- 
cause it  may  obstruct  the  vision  of 
those  crossing  the  track.  Cordell  o. 
N.  Y.  C.  and  H.  R.  R.  R.  Co.,  70  N. 
Y.  119.  A  passenger  is  not  ordinarily 
guilty  of  contributory  negligence  in 
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acting  on  the  assumption  that  the 
carrier  is  not  negligent.  Braasell  v. 
New  York  C.  &  H.  R.  R.  K  Co.,  84 
N.  Y.  241;  Chaffee  v.  Boston  A  L. 
R  R.  Co.,  104  Mass.  108;  Baltimore 
<&  O.  R.  R.  Co.  V.  State,  60  Md.  440. 

It  is  not  contributory  negligence 
for  a  passenger,  in  a  railroad  car, 
with  a  headache,  to  support  his  head 
on  his  hand  with  his  elbow  resting 
on  the  sill  of  an  open  window.  Far- 
low  V.  Kelly,  108  U.  S.  288;  German- 
town  Passenger  Ry.  Co.  v.  Brophy, 
105  Pa.  St.  38.  But  to  ride  with  bis 
arm  outside  the  window  is  contriba- 
tory  negligence.  Todd  v.  Old  Colony, 
etc.,  R.  R.  Co.,  3  Allen  (Mass.),  18; 
S.  C,  7  Allen  (Mass.),  207. 

>  Salter  o.  Utica,  etc.,  R.  R.  Co., 
75  N.  Y.  273;  Lake  Shoie  and  M.  S. 
R.  R.  Co.  0.  MiUer,  25  Mich.  274; 
International  and  G.  N.  Ry.  Co.  v. 
Graves,  59  Tex.  330;  Pennsylvania 
R.  R.  Co.  «.  Richter,  42  K.  J.  I*.  180; 
Terre  Haute  and  I.  R.  R.  Co.  v,  Clark, 
73  Ind.  168;  C.  C.  C.  A  St.  L.  R'j 
Co.  V.  MiUer,  149  Ind.  490;  New  Or- 
leans, J.  and  G.  R.  R.  Co.  v.  Mitchell, 
52  Miss.  808;  Gahagan  v.  B.  A  M.  R. 
R.  Co.,  70  N.  H.  441;  Carter  v.  Cen- 
tral Vt.  R.  R.  Co.,  72  Vt.  190;  Cen- 
tral R.  R.  Co.  V,  Smalley,  61  N.  J.  L. 
277;  Berkeley  v,  C.  A  O.  Ry.  Co.,  43 
W.  Va.  11;  Phila.  A  Balto.  R.  R  Co. 
V.  Holden,93  Md.  447;  Cole  o.  N.  T., 
N.  H.  A  H.  R.  R.  Co.,  174  Mass.  687. 


PART  IV.]         LIABILITY   FOR  TORTS   OF  AGENTS. 


[§  376. 


§  375.  Farther,  an  act  will  not  be  negligent  if  at  the  time 
the  person  doing  it  was  not  a  free  agent ;  ^  or  was  a  little  child. 
This  applies  to  persons  who  in  a  panic  caused  by  an  imminent 
collision  on  a  railroad  leap  from  tlie  cars  ;^  or  to  any  person  who 
instinctively  does  a  sudden  act  to  escape  an  imminent  peril.^ 
In  regard  to  a  child,  the  caution  and  discretion  required  are 
according  to  its  age  and  capacity.^  But  in  some  instances  the 
negligence  of  the  perdons  having  him  in  charge  is  held  to  bar  a 
suit  by  his  family,  or  his  personal  representatives,  or  perhaps 
by  the  child  himself.^ 

§  376.  Kegarding  the  burden  of  proof  where  contributory 
negUgence  is  relied  on  by  a  defendant,  the  weight  of 
authority  is,  that  contributory  negligence  is  matter  p^f^  ^ 
of  defence  to  be  alleged  and  proved  by  the  defend- 
ant*   But  a  number  of  decisions  hold  a  contrary  doctrine.'' 


Compare  Cleyeland,  C.  and  G.  R.  R. 
Co.  V.  Crawford,  24  O.  St.  631. 

If  a  railroad  crosBes  a  oommon  road 
<m  the  same  leyel,  those  travelling  on 
either  have  a  legal  right  to  pass  over 
the  point  of  crossing,  and  to  require 
dae  care  from  those  travelling  on  the 
other  to  avoid  collisions.  The  train 
has  the  preference  and  right  of  way; 
bat  is  hound  to  give  due  warning. 
Continental  Improvement  Go.  v. 
Stead,  05  U.  S.  161.  See  Railroad 
Co.  V.  Houston,  ib.  697;  Shaw  v.  Bos- 
ton and  W.  R.  R.  Co.,  8  Gray  ( Mass. ), 
45;  Black  V.  Burlington,  etc.,  Ry.  Go., 
38  Iowa,  615;  Nor.  Pac.  R.  R.  Co.  v. 
Freeman,  174  U.  S.  379.  Gompare 
B.  d;  P.  R.  R.  Go.  v.  Gumberland,  176 
U.  S.  232. 

^  See  Wharton  on  Neg.,  2d  ed.  §§ 
301  et  ieq. 

>  Frink  V.  Potter,  17  111.  406. 

*  Larrabee  v,  Sewall,  66  Me.  376  ; 


Indianapolis,  etc.,  R.  R.  Go.  o.  Garr, 
35  Ind.  510  ;  Stokes  v.  Saltonstall,  18 
Pet.  181.  See  Eckert  v.*  Long  Island 
R.  R.  Co.,  43  N.  Y.  502. 

*  Railroad  Co.  v.  Gladmon,  15  Wall. 
401 ;  Same  v.  Stout,  17  Wall.  657 ; 
Chicago  and  A.  R.  R.  Go.  v.  Becker, 
76  111.  25;  Daniels  v.  Clegg,  28  Mich. 
33  ;  Dowd  v.  Chicopee,  116  Mass.  98  ; 
Wendell  o.  New  York  Cent,  and  H. 
R.  R  R.  Co.,  91  N.  Y.  420. 

'  Fitzgerald  v.  St.  Paul,  etc.,  R'y 
Co.,  29  Minn.  336. 

Here  the  authorities  are  very  con- 
flicting. The  question  is  discussed 
at  length,  with  a  full  citation  of  au- 
thorities in  Wharton  on  Neg.,  2d  ed. 
§§  310  et  seq, 

«  Railroad  Go.  v.  Gladmon,  15  Wall. 
401 ;  Indianapolis,  etc.,  R.  R.  Co.  v. 
Horst,  93  U.  S.  291 ;  Durant  v.  Pal- 
mer, 29  N.  J.  L.  544 ;  Penn.  Canal 
Co.  V.  Bentley,  66  Pa.  St.  30  ;  Cleve- 


'  Murphy  u.  Deane,  101  Mass.  457  ; 
Lake  Shore,  etc.,  R.  R  Co.,  v.  Miller, 
25  Mich.  274;  Daniels  v.  Clegg,  28 
Xich.  33  ;  Tolman  o.  Syracuse,  etc., 
R.  B.  Co.,  98  N.  Y.  198 ;  Button  v. 
Hadson  River  R.  R.  Co.,    18  N.  Y. 


248  ;  Warner  v.  New  York  Cent  R. 
R.  Co.,  44  N.  Y.  465  ;  Owens  «.  Rich- 
mond, etc.,  R.  R.  Co.,  88  N.  C.  502. 
See  Wbeelock  v.  Boston  and  Albany 
R.  R.  Co.,  105  Mass.  203. 
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§  378.]        THE   LAW   OF   PRIVATE  CORPOHATION8.    [CHAP.  VII. 


§  377.  In  assessing  damages  against  a  corporation  for  per- 


sonal injuries  caused  by   the  negligence  or  other 
wrongful  acts  of  its  servants,  the  measure  of  damages 


Damages 
recover- 

empiary  ~  is  the  Same  as  in  actions  against  individual  principals 
damages.  ^^  masters.  According  to  the  law  as  declared  in  the 
majority  of  the  states,  exemplary  damages  may  be  allowed 
against  a  corporation  ;  ^  but  only  when  the  wrongful  act  was 
done  wilfully,  or  with  that  indifference  to  the  rights  of  others 
which  is  equivalent  to  an  intentional  violation  of  them.' 
§  378.  The  doctrine  of  other  cases,  however,  is  to  the  general 


land  and  Pittsburgh  R.  R.  Co.  o. 
Ruwau,  00  Pa.  St.  393  ;  Pennsylvania 
R.  R.  Co.  c.  Weber,  76  Pa.  St.  157  ; 
Weiss  V.  Pennsylvania  R.  R.  Co.,  79 
Pa.  St.  387  ;  Freeh  v.  Phila.,  W.  and 
B.  R.  R.  Co.,  39  Md.  674  ;  Sute  v. 
Balto.  and  Potomac  R.  R.  Co.,  58 
Md.  482  ;  Smoot  v,  Wetiimpka,  24 
Ala.  112  ;  Stnthlendorf  v.  Rosenthal, 
30  Wis.  675  ;  Kansas  Pac.  R*y  Co.  «. 
Pointer,  14  Kans.  37  ;  Kansas  City 
L.  and  S.  K.  R.  Co.  v.  Phillibert,  25 
Kan.  582  ;  Baltimore  and  O.  R.  R.  Co. 
V,  Whittlngton,  30  Gi-at.  (Va.)  805  ; 
Thompson  v,  Duncan,  76  Ala.  334  ; 
Thompson  v.  North  Missouri  R.  R. 
Co.,  51  Mo.  190  ;  St.  Antliony  Falls 
Go.  V.  Eastman,  20  Minn.  277  ;  Mc- 
Quilken  o.  Cent.  Pac.  R.  R.  Co.,  50 
Cal.  7  ;  MacDougal  o.  Central  R.  R. 
Co.,  63  Cal.  431  ;  Paducah,  etc.,  R.  R. 
Co.  V.  Hoehl,  12  Bush  (Ky.),  42; 
Texas  and  Pac.  R.  R.  Co.  v  Murphy, 
46  Tex.  356  ;  Evansville,  etc.,  R.  R. 
Co.  V.  Hiatt,  17  Ind.  102  ;  Hathaway 
r.  Toledo,  etc.,  R.  R.  Co.,  46  Ind.  25  ; 
Jackson  v,  Indianapolis,  etc.,  R.  R. 
Co.,  47  Ind.  454;  Higgins  v.  Jefferson- 
ville,  etc.,  R.  R.  Co.,  52  Ind.  110  ; 
Galena,  etc.,  R.  R.  Co.  v.  Fay,  16  111. 
558 ;  Baird  o.  Morford,  29  Iowa,  531 ; 
Reynolds  v.  Hind  man,  32  Iowa,  140  ; 
Patterson  v.  B.  and  M.  R.  R.  Co.,  38 
Iowa,  279  ;  Fowler  o.  Baltimore  and 
O.  R.  R  Co.,  18  W.  Va.  579  ;  Street 
R.  R.  Co.  V.   Nolthenins,  40  O.  St. 
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376.    Compare  Hinckley  o.  Gape  Cod 
R.  R.,  120  Mass.  257. 

Circumstances  may  make  out  a 
prima  facie  cMe  of  contributoiy  neg- 
ligence, thus  throwing  on  the  plaintiff 
the  burden  of  proving  due  care.  See 
Allyn  0.  Boston  and  Albany  R.  K 
Co.,  105  Mass.  77  ;  Johnson  e.  Hud- 
son River  R.  R.  Co.,  20  N.  Y.  65. 

1  PInla.,  W.  and  B.  R  R.  Co.  t. 
Larkin,  47  Md.  155;  Gasway  v.  At- 
lanta, etc.,  R'y  Co.,  68  Ga.  216; 
Western  Un.  Tel.  Co.  v,  Eyser,  2  CoL 
141 ;  Hinckley  v,  Chicago,  etc.,  R'y 
Co.,  38  Wis.  194  ;  Taylor  ©.  Grand 
Trunk  R'y  Co.,  48  N.  H.  304 ;  Male- 
cek  V,  Tower  Grove,  etc.,  R'y  Co.,  57 
Mo.  17  ;  Beale  v.  Railway  Co.,  1  Dill. 
568  ;  Singer  MTg  Co.  v.  Holdfodt. 
86  111.  455  ;  Atlantic,  etc.,  R'y  Co.  r. 
Dunn,  19  Ohio  St.  162;  Hopkins  v. 
Atlantic,  etc.,  R  R.  Co.,  36  N.  H.  9 ; 
Allbritton  V,  J.  <fe  G.  N.  R  R.  Co.,  38 
Miss.  242  ;  Jefferson  County  Savings 
Bk.  V.  Eborn,  84  Ala.  629  ;  compare 
Craker  v.  Chicago  and  N.  W.  R'y  Co., 
36  Wis.  657;  Pittsburgh,  Ft.  W.  and 
C.  R  R  Co.  «.  Slusser,  19  Ohio  St 
157;  Chicago  R  R  Co.  v.  Scurr,  59 
MisB.  456;  Same  v.  Jarrett,  ib.  470; 
Trigg  V.  St.  Louis,  etc.,  Ry  Co,  74 
Mo.  147;  Memphis  Packet  Co.  v. 
Xagel,  97  Ky.  9;  L.  A.  N.  R  R  Co, 
V,  Kelly,  100  Ky.  421. 

2  Milwaukee,  etc.,  R.  R  Co.  v. 
Arms,  91  U.  S.  489;  Holmea  v.  Caro- 


PABT  IV.]  LIABILITY  FOR   TOUTS   OP   AGENTS.  [§  378. 

effect  that  to  justify  the  allowance  of  exemplary  damages  against 
a  corporation,  the  superior  corporate  agents  must  either  have 
been  negligent  in  their  choice  of  employes,  or  must  have  rati- 
fied the  act  in  some  way  ;  e.  ^.,  by  retaining  the  servant  in  the 
employ  of  the  company.  As  said  by  the  late  Chief  Judge 
Chorch,  giving  the  opinion  of  the  New  York  Court  of  Appeals 
in  Cl^horn  v.  New  York  Central  Railroad  Co. :  ^  ''  For  injuries 
by  the  negligence  of  a  servant  while  engaged  in  the  business  of 
the  master,  within  the  scope  of  his  employment,  the  latter  is 
liable  for  compensatory  damages ;  but  for  such  negligence,  how- 
ever gross  or  culpable,  he  is  not  liable  to  be  punished  in  puni- 
tive damages,  unless  he  is  also  chargeable  with  gross  miscon- 
duct. Such  misconduct  may  be  established  by  showing  that 
ibe  act  of  the  servant  was  authorized  or  ratified,  or  that  the 
master  employed  or  retained  the  servant,  knowing  that  he  was 
incompetent,  or,  from  bad  habits,  unfit  for  the  position  he  occu- 
pied. Something  more  than  ordinary  negligence  is  required ; 
it  mast  be  reckless  and  of  a  criminal  nature,  and  clearly  estab- 
bsbed.  Corporations  may  incur  this  liability  as  well  as  private 
persons.*  If  a  railroad  company,  for  instance,  knowingly  and 
wantonly  employs  a  drunken  engineer,  or  switchman,  or  retains 
one  after  knowledge  of  his  habits  is  clearly  brought  home  to 
tue  compan}^  or  to  a  superintending  agent  authorized  to  em- 
ploy and  discharge  him,  and  injury  occurs  by  reason  of  such 
habits,  the  company  may  and  ought  to  be  amenable  to  the 
severest  rule  of  damages  ;  but  I  am  not  aware  of  any  principle 
which  permits  a  jury  to  award  exemplary  damages  in  a  case 
which  does  not  come  up  to  this  standard,  or  to  graduate  the 
amount  of  such  damages  by  their  view  of  the  propriety  of  the 
conduct  of  the  defendant,  unless  such  conduct  is  of  the  character 
before  specified." ' 


Vina  Central  R.  R.  Co.,  94  N.  C.  318. 
iiee  Baltimore,  etc.,  Turnpike  Co.  v. 
Boone,  45  Md.  344;  Belknap  o.  Bos- 


'  Accord,  Goddard  o.  Grand  Trunk 
R'y,  57  Me.  202;  Lake  Shore,  etc., 
Ry.   Co.  «.  Prentice,   147  U.  S.  101 ; 


ton  and  M.  R.  R.  Co.,  49  X.  H.  358;  i  Perkins  v.  Missouri,  etc.,   R.  R.  Co., 
LooisTiUe,  etc.,  R*y  Co.  9.  Siianks,  94  55  Mo.  201;  Uays  o.  Houston,  etc., 


lod.  598;  South  <fe  Nortli  Ala.  R.  R. 
Co.  e.  McLendon,  03  Ala.  266. 

*  56  N.  Y.  44,  47. 

^Citing  Caldwell  v.  N.  J.  Steam- 
boat Co.,  47  N.  Y.  282. 


R.  R.  Co.,  46  Tex.  272;  New  Orleans, 
etc.,  R.  R.  Co.  V.  Burke,  53  Miss. 
201;  Hinckley  v.  Chicago,  M.  <fe  St. 
P.  R'y  Co.,  38  Wis.  194.  Compare 
Townsend  v.  N.  Y.  C^  and  U.  R.  R. 

361 


§  378.]        THE   LAW   OF   PRIVATE  CORPORATIONS.    [CHAP.  VH. 


R.  Co.,  56  N.  T.  295;  Edleman  o.  St. 
LouiB  Tvansfer  Co.,  3  Mo.  App.  603. 
A  legislature  cannot  by  statute  re- 
strict the  amount  recoverable  from 
railroad  companies  for  personal  in- 
juries caused  by  their  negligence. 
Passenger  R'y  Co.  r.  Boudrou,  92 
Pa.  St  475.  (Of  course,  a  very  dif- 
ferent case  from  that  where  a  legis- 
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lature  creates  the  right  of  action  for 
injuries  resulting  in  death  and  limits 
the  amount  of  damages  recorerable.) 
A  statute  giving  double  damages  for 
cattle  killed  by  a  railroad  compsDy, 
through  its  failure  to  fence,  is  con- 
stitutional. Minneapolis  Ry*  Co.  t. 
Beckwith,  129  U.  S.  26. 


PART  v.]     CORPORATE   ACTS   WITHOUT  THE  STATE.         [§  880. 


PART  V. 

1.  LEGAL  EFFECT  OF  ACTS  DONE  WITHOUT  THE  STATE 
INCORPORATING  THE  CORPORATION. 


The  two  qaestioDB,  §  370. 

Legal  effect  of  the   act  within  the 

UuitB  of  the  home  state,  §§  880- 

382. 
Leg»l  effect  of  the  act  in  the  foreign 

state,  §  383. 
Comity  among  states,  §  384. 
Limits  to  this  comity,  §  385. 
Foreign  corporations  cannot  exercise 

special  franchises,  $  386; 
Xur  act  contrary  to  the  laws  or  pub- 
lic policy  of  the  state,  §§  387,  388; 
Nor  do  acts  beyond  their  powers, 

H  389^91. 
AcUohb  against  foreign  corporations, 

S302. 


Penal  provisions,  when  enforced  out- 
side the  state  enacting  them. 
Statutory  liability,  §  308. 

Jurisdiction  oyer  assets  of  foreign 
corporations,  §  304. 

Service  on  foreign  corporations,  }$ 
305,  396. 

Statutes  regulating  service,  §  807. 

New  York  doctrine,  §  308. 

i'roceedings  in  rem,  §  300. 

Statutes  imposing  terms  on  foreign 
corporations,  §  400. 

Effect  of  non-compliance  with  these 
statutes,  $  401. 

Statute  of  limitations,  §  402. 


§  379.  This  topic  relates  to  the  territorial  extent  of  corporate 
powers,  and  involves  a  consideration  of  two  distinct 
qaestions.    When  an  act  is  done  by  or  on  behalf  of  quMtions. 
a  corporation  outside  of  the  state  incorporating  it, 
what  is  the  legal  effect  of  that  act  (1)  in  the  state  incorporating 
the  corporation ;  (2)  in  the  state  where  act  was  done  ? 

§  380.  Within  the  limits  of  the  state  incorporating  the  cor- 
poration, the  legal  effect  of  an  act  done  without  the 
limits  of  that  state  depends  primarily  on  a  construe-  ^fSSe  act^* 
tion  of  the  provisions  in  the  corporate  constitution  J^^^JJ^® 
regarding  the  corporate  powers.    The  question  will  the  home 
be,  do  they  authorize  the  given  act  to  be  done  beyond 
the  limits  of  the  state  ?    "  It  may  safely  be  assumed  that  a 
corporation  can  make  no  contract,  and  do  no  acts,  either  within 
or  without  the  state  which  creates  it,  except  such  as  are  author- 
ized by  its  charter ;  and  these  acts  must  also  be  done  by  such 
officers  or  agents,  and  in  such  manner,  as  the  charter  author- 
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5»  1 


izes."  *    If  the  corporate  powers  authorize  the  act  to  be  done 

outeide  the  state,  it  will  be  valid  as  to  all  persons  within  the 

jurisdiction  of  the  state.^    If  they  do  not  authorize  the  act  to 

be  so  done,  the  rules  applicable  to  ultra  vires  acts  generally  will 

apply ;  though  the  fact  that  the  act  was  done  outside  of  the 

state  will  not  prejudice  any  person,  acting  on  the  faith  of  the 

act,  who  had  no  reason  to  know  that  it  was  done  outside  the 

state." 
§  381.  It  may  be  stated  as  a  proposition  of  general  truth  and 

applicability,  that  with  respect  to  the  jurisdiction  of  the  state 
incorporating  the  corporation,  acts  done  on  behalf  of  the  cor- 
poration, if  done  outside  the  state,  are  valid,  in  the  absence  of 
special  restriction  ;  *  for  a  grant  of  franchises  without  restric- 
tion is  equivalent  to  a  specific  authority  to  exercise  them 
wherever  the  corporation  may  find  it  convenient  or  profitable 
to  do  so.'  Accordingly,  directors  may  act  as  a  board  outside 
the  state  limits.* 


^  Taney,  C.  J.,  in  Bank  of  Augusta 
0.  Eai-le,  13  Pet.  688.  ''  Its  residence 
in  one  state  creates  no  insuperable 
objection  to  its  power  of  conti-acting 
in  another.^'  lb.  See  Swing  v,  Tol- 
edo S'v'gs  Bk.,  43  O.  St.  31;  State  v. 
So.  Pac.  R.  R.  Co.,  52  La.  Ann.  1822; 
AngcU  and  Ames  on  Corp.,  §  104. 

The  two  cases  of  Middle  Bridge 
Co.  V.  Marks,  20  Me.  326,  and  Miller 
V.  Ewer,  27  Me.  509,  seem  to  imply 
that  it  is  incompetent  for  a  legisla- 
ture to  authorize  a  corporation  to 
act  outside  the  boundaries  of  the 
state.  But  this  seems  incomprehen- 
sible. Merrick  v.  Van  Santroord, 
34  N.  T.  208,  holds  that  the  charter 
of  a  corporation  may  confer  powers 
without  territorial  limitation,  which, 
accordingly,  may  be  exercised  be- 
yond the  jurisdiction  of  the  sovereign 
granting  the  charter. 

*  Hutchins  v.  New  England  Coal 
M'gCo.,  4  Allen,  580. 

*  Galveston  Railroad  v.  Gowdrey, 
11  Wall.  459.  This  on  principles  re- 
gulating the  effect  of   acts  appar- 
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ently  within  the  scope  of  the  cor- 
porate powers,  §§  2S4-286. 

*  Bank  of  Augusta  v.  Earle,  IS  Pet 
619,  588;  Hutchins  v.  New  Englaod 
Coal  M'g  Co.,  4  Allen,  580;  Blair  t. 
Perpetual  Ins.  Co.,  10  Mo.  559;  New 
York  Floating  Derrick  Co.  e.  New 
Jersey  Oil  Co.,  3  Duer  (N.  T.),  048; 
Tombigbee  R.  R.  Co.  v.  Kneeland,  4 
How.  16;  Wood  Hydraulic  Hose  M'g 
Co.  V.  King,  45  Ga.  34;  Dodge  v. 
City  of  Council  Bluffs,  57  Iowa,  560. 
See  Mnmford  o.  Am.  Life  Ins.,  etc, 
Co.,  4  N.  Y.  463. 

*  Merrick  v.  Van  Santvoord,  34  N. 
Y.  208;  Day  v.  Ogdensburgh,  etc,  R. 
a  Co.,  107  N.  Y.  129;  Kerchnerv. 
Gettys,  18  S.  C.  521 ;  Atchison,  T.  A 
S.  F.  R.  R.  Co.  0.  Fletcher,  86  Kan. 
236. 

^Galveston  Railroad  v.  Cowdrey, 
11  Wall.  459;  Bellows  v.  Todd,  39 
Iowa,  209;  Thompson  v.  Natchei 
Water  Co.,  68  Miss.  423;  Missouri 
Lead  M'g  Co.  v.  Reinhard,  114  Mo. 
218;  Arms  v.  Conant,  36  Vt  746; 
Bassett  v.  Monte  Christo  M.  Co.,  15 


TABT  v.]  CO&PORATlfi  ACTS   WITHOUT  THE  STATE.         [§  382. 

§  382.  The  rule  is  otherwise  in  regard  to  the  acts  of  the  body 
coiporate  itself.  These,  when  done  beyond  the  limits  of  the 
state,  are  ordinarily  held  invalid.^  It  is  submitted,  however, 
that  the  reason  of  this  does  not  lie  in  the  imaginative  notion 
that  a  corporation  ^'  must  dwell  in  the  place  of  its  creation,  and 
cannot  migrate  to  another  sovereignty ; "  ^  but  rather  in  the 
hardship  and  fraud  it  might  entail  on  shareholders  to  permit 
corporate  meetings  to  be  held  outside  the  state.^  Accordingly, 
there  seems  to  be  no  reason  for  holding  invalid  acts  done  at  cor- 
porate meetings  assembled  without  the  state,  if  all  the  share- 
holders acquiesce  in  the  holding  of  such  meetings.^ 


NeT.  293;  Ohio  «Jk  M.  R.  R.  Co.  v. 
McPhereon,  35  Mo.  13;  Wright  v. 
Bandy,  11  Ind.  398;  MoCall  o.  Byram 
Mfg.  Co.,  6  Conn.  428;  Wood  Hy- 
draulic Ho«e  Mfg.  Go.  0.  King,  4o  Oa. 
34;  Smith  v.  Alvord,  63  Barb.  415; 
Reichwald  o.  Commercial  Hotel  Co., 
106  la  439,  450;  Singer  v.  Salt  Lake 
Copper  M.  Co.,  17  Utah,  143.  See 
FniDco-Texan  Land  Co.  v.  Laigle, 
^  Tex.  339;  Saltmarsh  o.  Spaulding, 
147  Haas.  224 ;  Smith  v.  Silver  Valley 
Mfg.  Co.,  64  Md.  86.  But  see  Hilles 
«.  Farrish,  14  N.  J.  Eq.  380;  Ormsby 
«.  Vt  C.  Mfg.  Co..  56  N.  Y.  623.  A 
itatttte  forbidding  directors  to  hold 
meetingB  outside  the  state  may  be 
^Tailed  of  by  creditors  of  the  corpo- 
lation:  it  is  not  for  the  benefit  of 
shareholders  only.  Sta.  Nat.  Bk.  v. 
UDion  Nat  Bk.,  168  111.  519. 

*  Miller  v.  Ewer,  27  Me.  509  ;  Aspin- 
wall  0.  Ohio,  etc.,  R.  K.  Co.,  20  Ind. 
492;Freem:in  v.  Machias  W.  P.  Co., 
38  Me.  343 ;  Ormsby  v.  Vermont  C. 
M'g  Co.,  56  N.  Y.  623  ;  Jones  v.  Pearl 
M'g  Co.,  20  Col.  417.  Cf.  Copp  c. 
Lamb,  12  Me.  312.  No  legal  or- 
gaoization  of  a  corporation  can  be 
affected  by  action  taken  outside  of 
the  state  granting  the  charter.  Free- 
man r.  Machias  W.  P.  Co.,  supra; 
Smith  r.  Silver  Valley  M'g  Co.,  64 
Md.  88;    Taylor  v.  Branham,  35  Fla. 


297.  Compare  Camp  v.  Byrne,  41 
Mo.  525.  Authority  in  charter  to 
transact  business  at  points  without 
the  state  does  not  authorize  acts  by 
the  corporation  directly,  such  as  cor- 
porate  meetiugs.  An  election  of  di- 
rectors by  a  corporate  meeting  held 
outside  the  state  is  roid.  A  share- 
holder is  not  bound  by  a  by-law  passed 
by  directors  elected  without  the 
state,  although  his  own  shares  were 
voted,  by  proxy,  at  the  meeting 
which  elected  the  said  directors. 
Franco-Texan  Land  Co.  v.  Laigle, 
59  Tex.  339  ;  ace.  Hodgson  o.  Du- 
luth,  etc.,  R.  Co.,  46  Minn.  454. 

2  Bank  of  Augusta  o.  Earle,  13  Pet 
519,  588,  per  Taney,  C.  J.  It  is  held 
that  a  corporation  dwells  in  the  place 
where  its  business  is  carried  on. 
Taylor  v.  Gkis  and  Coke  Co.,  11  Ex. 
1 ;  see  Connecticut  and  Passumsic 
Rivera  R.  R.  Co.  t>.  Cooper,  30  Vt. 
476,  481 ;  Stout  v.  Sioux  City,  etc.,  R. 
R.  Co.,  3  McCrary,  1  ;  but  see  Plimp- 
ton r.  Bigelow,  93  N.  Y.  592,  ravers- 
ing  S.  C,  12  Abb.  N.  C.  (N.  Y.) 
202. 

*  Derby  Council  v.  State  Council, 
197  Pa.  St.  413  ;  Sovereign  Camp  W. 
O.  W.  V.  Fraley,  94  Tex.  200. 

*  Missouri  Lead  M^g  Co.  v.  Rein- 
hard,  114  Mo.  218.  See  Camp  v. 
Byrne,  41  Mo.  525.     Resolutions  (to 
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§  383.  A  different  question  is  the  one  regarding  the  legal 
effect  of  the  act  within  the  limits  of  the  state  where 
of  ^  acr^  i^  ^^  done.  There  the  legal  effect  depends  ordina- 
eign  Btote".  ^Y  ^^  whether  that  state  will  give  effect  to  provi- 
sions in  the  laws  of  the  state  incorporating  the  cor- 
poration. For  corporations  are  not  citizens  within  the  meaning 
of  the  provisions  in  the  Federal  constitution  guaranteeing  to  tbe 
citizens  of  each  state  all  the  privileges  and  immonities  of  citi- 
zens in  the  several  states ;  ^  and,  accordingly,  a  state  may  pro- 
hibit a  corporation  incorporated  by  another  state  from  contract- 
ing within  the  limits  of  the  former,'  or  may  exact  a  license  fee 
from  the  corporation  for  the  privilege  of  having  an  office  within 
the  state,  unless  that  corporation  be  engaged  in  interstate 
commerce,  or  the  service  of  the  Federal  government;*  or  may 
deny  to  a  foreign  corporation  the  right  to  share  in  the  assets  of 
an  insolvent  corporation,  in  course  of  distribution  in  its  courts.^ 


increase  capital  stock)  passed  at  a 
stockhulders^  meetiag  held  without 
tlie  state  are  binding  on  all  taking 
part  or  profiting  by  them  (as  e.  g., 
by  accepting  the  new  shares).  Hand- 
ley  »,  Stutz,  139  U.  S.  417. 

1  Art.  IV.,  §  2. 

2  Paul  p.  Virginia,  8  Wall.  168 ; 
Lafayette  Ins.  Co.  v.  French,  18  How. 
404,  407  ;  Ducat  o.  Chicago,  10  Wall. 
410;  Liverpool  Ids.  Co.  r.  Massachu- 
setts, ib.  566  ;  Doyle  v.  Continental 
Ins.  Co.,  04  U.  S.  535  ;  Pembina 
Mining  Co.  v,  Pennsylvania,  125  U. 
S.  181;  Orient  Ins.  Co.  v.  Daggs,  172 
U.  S.  657;  Warren  M'f'g  Co.  v.  ^tna 
Ins.  Co.,  2  Paine,  501  ;  Home  Ins.  Co. 
0.  Davis,  29  Mich.  238;  Common- 
wealth V.  Milton,  12  B.  Mon.  (Ky.) 
212 ;  Phosniz  Ins.  Co.  v.  Common- 
wealth, 5  Bush  (Ky.),  68;  GiU's 
Adm.  r.  Kentucky,  etc..  Gold  M^g 
Co.,  7  Bush,  635  ;  Matthews  v.  Trus- 
tees, 2  Brewst.  (Pa.) 541  ;  Fire  Dept 
V.  Noble,  3  £.  D.  Smith  (N.  T.),  449  ; 
Slaughter  o.  Commonwealth,  13 
Gratt.  (Va.)  767;  Western  Union 
Tel.  Co.  0.  Mayer,  28  Ohio  St  521. 
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See  Milnor  v.  N.  Y.  and  N.  H.  a  R. 
Co.,  53  N.  Y.  363  ;  People  v.  Fire 
Ass'n,  92  N.  Y.  311;  Tatem  t. 
Wright,  23  N.  J.  L.  429  ;  cf.  Sandal 
0.  Atlanta  L.  I.  Co.,  53  S.  C.  241 ; 
also  §  480. 

But  it  is  doubtful,  when  congress 
has  contended  on  a  railroad  corpora- 
tion created  by  a  state  the  i)ower  to 
construct  its  road  within  an  organ- 
ized territory,  whether  such  terri- 
tory after  it  has  become  a  state  can 
impose  any  impediment  to  the  full 
enjoyment  of  the  right  thus  con- 
ferred. Van  Wyck  v.  Knevals,  106  U. 
S.  360,  369  ;  Railroad  Co.  o.  Baldwin, 
103  U.  S.  426.  "  It  could  only  do 
this  on  the  same  terms  that  it  could 
refuse  a  recognition  of  its  own  pre- 
viously granted  right,  for  in  sach 
matters  the  state  would  succeed 
only  to  the  authority  of  congress 
over  the  territory."  Railroad  Co.  r. 
Baldwin,  103  U.  S.  426,  431. 

>  Pembina  Mining  Co.  o.  Penn- 
sylvania,  125  U.  S.  181.  See  Southern 
Bnd'g  Ass*n  V.  Norman,  98  Ky.  294. 

«  Blake  p.  McClung,  172  U.  S.  839. 


PABT  V.J    CORPOBATE  ACTS   WITHOUT  THE  STATE.         [§  384. 


**  Every  power  which  a  corporation  exercises  in  another  state 
depends  for  its  validity  upon  the  laws  of  the  sovereignty  in 
ivtiich  it  is  exercised,  and  no  corporation  can  make  a  valid 
contract  without  the  sanction,  expressed  or  implied,  of  such 
sovereignty ;  unless  a  case  should  be  presented  in  which  the 
right  claimed  by  the  corporation  should  appear  to  be  secured 
by  the  constitution  of  the  United  States."  ^ 

§  384.  The  right,  however,  of  a  state  to  exclude  foreign 
corporations  and  prevent  them  from  making  con-  ^^^^ 
tracts  or  transacting  business  within  the  state  is  not  among 
ordinarily  exercised ;  and  the  general  rule  may  be 
stated,  subject  to  qualifications  hereafter  to  be  mentioned,  that 
the  various  states  of  the  Union  will  permit  foreign  corpora- 
tions, which  are  not  expressly  or  impliedly  forbidden  by  their 
respective  constitutions  to  transact  business  outside  of  the  state 
incorporating  them,  to  contract  and  transact  such  business  as 
their  constitutions  authorize  them  to  execute ;  and  to  resort 
to  the  state  courts  for  the  enforcement  of  their  rights.'  This 
general  rule  was  first  authoritatively  expressed  in  Bank  of 
Augusta  V.  Earle,^  as  follows:  "We  think  it  is  well  settled 
that  by  the  law  of  comity  among  nations,  a  corporation  created 
by  one  sovereignty  is  permitted  to  make  contracts  in  another, 
and  to  sue  in  its  courts ;  and  that  the  same  law  of  comity  pre- 
vails among  the  several  sovereignties  of  this  Union.  The 
pablic  and  well-known  and  long-continued  usages  of  trade,  the 
general  acquiescence  of  the  states,  the  particular  legislation  of 


^  Rnnyain  v.  Coster*  s  Lessee,  14 
Pot  122,  129.  A  state  cannot  deny 
to  I  corporation  any  right  protected 
by  the  Federal  constitution  ;  see  Erie 
R.  Co.  V.  State,  31  N.  J.  L.  531;  State 
e.  American  Exp.  Co.,  7  Biss.  230; 
ud  see  §  400.  Nor  can  state  legisla- 
tion restrict  foreign  corporations 
when  by  so  doing  it  interferes  with 
Federal  powers,  as,  e.  (/.,  the  power 
to  regnLftte  interstate  commerce. 
See  Pensacola  Tel.  Co.  v.  Western 
Un.  Tel.  Co.,  96  U.  S.  1 ;  American 
Un,Tel.  Co.  v.  Western  Un.Tel.  Co., 
67  Ala.  26;  Pembina  Mining  Co.  v. 
Pennsylyania,  125  U.  S.  181 ;  Western 


Union  Tel.  Co.  v,  Massachusetts,  125 
U.  S.  530  ;  also  §  480. 

^  A  foreign  corporation  in  suing 
need  not  set  out  in  its  pleading  the 
terms  of  its  charter  showing  its 
capacity  to  maintain  the  action. 
Smith  V.  Weed  Sewing  Machine  Co., 
26  Ohio  St.  563.  But  see  Savage  o. 
Russell,  84  Ala.  103.  It  is  not 
against  public  policy  to  organize  a 
corporation  to  act  as  the  agent  with- 
in the  state  of  a  foreign  corporation. 
Day  V.  Postal  Telegraph  Co.,  66  Md. 
355. 

>  13  Pet  519,  592,  per  Taney,  C.  J. 
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§  384.]         THE   LAW   OF   PRIVATE  CORPORATIONS.  [CHAP.  VII. 

,some  of  them,  as  well  as  the  legislation  of  Congress,  all  concur 
in  proving  the  truth  of  this  proposition."  In  Christian  Union 
V.  Yount,*  the  rule  was  restated  thus:  "In  harmony  with  the 
general  law  of  comity,  obtaining  among  the  states  composing 
the  Union,  the  presumption  should  be  indulged  that  the  cor- 
poration of  one  state,  not  forbidden  by  the  law  of  its  being, 
may  exercise  within  any  other  state  the  general  powers  con- 
ferred by  its  own  charter,  unless  it  is  prohibited  from  so  do- 
ing either  in  the  direct  enactments  of  the  latter  state,  or  by 
its  public  policy  to  be  deduced  from  the  general  course  of  its 
legislation  or  from  the  settled  adjudications  of  its  highest 
court."  * 


1 101  U.  S.  352,  356,  per  Harlan,  J. 

'  In  accordance  with  these  princi- 
ples are  the  following  authorities: 
Tombigbee  R.  R.  Co.  v,  Kneeland,  4 
How.  16;  Go  well  v.  Spring  Co.,  100 
U.  S.  55;   Williams  v.  Creswell,  51 
Miss.  817;  Silver  Lake  Bank  r.  North, 
4  Johns.   Ch.   (N.   Y.)  370;  Bard   «. 
Poole,  12  N.  Y.  495;  Merrick  v.  Van 
Santvoord,  34  X.  Y.  208;  British  Am. 
Land  Co.    v.    Ames,  6  Mete.    391; 
Martin  r.  Mobile,  etc.,  R.  R.  Co.,  7 
Bush  (Ky.),  116;  Guaga  Iron  Co.  v. 
Dawson,  4  Blackf.  (lad.)  202;  Lea- 
sure  V.  Union  Mut  Life  Ins.  Co.,  91 
Pa.  St.  491;  Dodge  r.  City  of  Council 
Bluffs,  57  Iowa,  560;  Life  Ass'n  v. 
Levy,  33  La.   Ann.   1203;  Kennebec 
Co.  r.  Aujfusta  Ins.  Co.,  6  Gray,  204; 
Flash  V.  Conn,  16  Fla.  428;  Newburg 
Petroleum  Co.  r.  Weare,  27  Ohio  St 
343;  Bank  of  Washtenaw  c.   Mont- 
gomery, 3  111.  422;   Lycoming  Fire 
Ins.  Co.  0.  Langley,  62  Md.  196.    See 
Mut.  Ben.  Life  Ins.  Co.  v.  Davis,  12 
N.  Y.  509;  Eslava  c.  Ames  Plow  Co., 
47  Ala.  384;  Floyd  v.  Nat  Loan  Inv. 
Co.,  49  W.  Va.  327;  State  v.  Water 
Co.,  61  Kas.  547.     A  foreign  corpora- 
tion may  sue  as  administrator  in  Del- 
aware when  authorized  by  the  state 
croating  it  (Pennsylvania)  to  admin- 
ister decedents^  estates.     Deringer^s 
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Adm'r  o.  Deringer's  Adm'r,  5  Hoost 
(Del.)  416;  see  ib.,  6  Houst  64. 

When  there  is  nothing  to  the  con- 
trary in  the  policy  of  the  state  as  de- 
clared by  its  legislature,  a  foreign 
corporation  may  purchase  i*ea1  estate. 
Co  well  0.  Springs  Co.,  100  U.  S.  55; 
Christian  Union  v.  Yount,  101  U.  S. 
352;  Lancaster  v.  Amstei-dam  Imp. 
Co.,  140  N.  Y.  576;  State  r.  Boston, 
etc.,  R.  R.  Co.,  25  Yt  433;  Claiemoot 
Bridge  Co.  v,  Royce,  42  Vt  730; 
Thompson  v.  Waters,  25  Mich.  214; 
Lumbard  v,  Aldrich,  8  N.  H.  30; 
Santa  Clara  Female  Academy  9.  Sul- 
livan, 116  III.  375;  Taylor  v.  Trust 
Co.,  71  Miss.  694.  See  Runyan  v. 
Coster's  Lessee,  14  Pet  122;  Whit- 
man M*g  Co.  0.  Baker,  3  Nev.  386. 
A  foreign  corporation  may  take  a 
lease  of  premises  for  its  business. 
Steamboat  Co.  v.  McCutcheon,  13  Pa 
St  13;  Northern  Trans'n  Co.  v.  Chi- 
cago, 7  Biss.  45;  Black  o.  Dela- 
ware and  R.  Canal  Co.,  22  N.  J. 
Eq.  130,  422.  Or  a  mortgage  on  real 
estate.  National  Trust  Co.  v.  Mur- 
phy, 30  N.  J.  Eq.  408;  Lebanon  Sav- 
ings  Bank  o.  Hollenbeck,  29  Minn. 
322;  American  Mut.  Life  Ins.  Co.  v. 
Owen,  15  Gray,  491;  Silver  Lake 
Bank  o.  North,  4  Johna.  Ch.  370; 
Lathrop    «.    Commercial    Bank,   8 


PABT  v.]    OOEPORATB  ACTS   WITHOUT  THE  STATE.         [§  386. 


§  385.  The  general  rale  is  subject  to  the  following  qualificar 
tions:  The  comity  between  states  does  not  extend  so 
far  that  a  state  will  allow  a  foreign  corporation  to  tt!te<»inity. 
(1)  exercise  any  extraoi-dinary  franchise,  or  (2)  do 
any  act  contrary  to  the  laws,  or  the  public  policy  of  the  state 
as  indicated  by  its  legislation,  or  (3)  any  act  unauthorized  by 
the  constitution  of  the  corporation.  Moreover,  in  applying 
general  principles  of  corporation  law  to  contracts  made  or  to  be 
performed  by  a  foreign  corporation  within  the  state,  its  courts 
will  not  necessarily  foUow  the  decisions  of  the  state  that  incor- 
porated the  corporation.^ 

§  386.  (1)  A  foreign  corporation  cannot  exercise  any  extra- 
ordinary franchise  or  special  privilege  granted  by 
the  state  incorporating  it ;  as,  for  instance,  the  right  of 
eminent  domain,  or  the  privilege  of  exemption  from 
taxation.^  It  has  even  been  said  that  a  contract  of  a 
foreign  corporation  to  be  valid  "  must  be  one  which 


Foreign 
corpora- 
tions can- 
not exer- 
cise special 
francnises; 


Dana  (Ky.),  114;  New  York  Dry 
Dock  V.  Hicks,  5  McLean,  111; 
Farmers*  Loan  and  Trust  Co.  v.  Mc- 
Kioney,  6  McLean,  1;  Life  Ins.  Co. 
9.  O?erholt,  4  Dill.  287.  See  Leasure 
r.  Union  Mut.  Life  Ins.  Co.,  91  Pa.  St. 
491.  A  foreign  corporation,  in  whose 
faror  a  foreclosure  decree  is  render- 
ed, may  hold  and  convey  real  estate 
purchased  under  the  decree,  when 
there  is  no  prohibitory  statute.  Els- 
ton  V.  Piggott,  94  Ind.  14.  Though 
a  statute  forbid  foreign  corporations 
to  purchase  real  estate,  only  the 
>tate  can  take  advantage  of  it.  Car- 
low  V.  Aultman,  28  Neb.  672.  See 
S3«,  n.5. 

This  rule  does  not  enable  a  cor- 
poratioii  to  exercise  in  a  foreign 
state  powers  not  granted  to  it  by  its 
eoDstitation.  Pierce  v.  Crompton, 
13  R.  L  312.  See  Thompson  v. 
Waters,  25  Mich.  214,  and  §§  389-391, 
pott. 

The  comity  of  a  state  does  not  ex- 
tend ao  far  as  to  allow  a  foreign  cor- 
poration, authorized  by  its  constitu- 

24 


tion  to  do  business  in  any  state 
except  the  state  incorporating  it,  to 
transact  business  within  the  limits 
of  the  former  state.  Land  Grant 
Ky.  Co.  0.  Commissioners,  6  Kan. 
245;  Compare  Hannav.  International 
Petroleum  Co.,  23  Ohio  St  622.  But 
no  principle  of  public  policy  forbids 
citizens  of  New  York  to  form  a  cor- 
poration in  another  state  and  do 
business  in  New  York  as  a  foreign 
corporation.  Demarest  o.  Flack,  128 
N.  Y.  205  ;  Lancaster  v.  Amsterdam 
Imp.  Co.,  140  N.  Y.  576.  Oakdale 
Mfg.  Co.  9.  Garst,  18  K.  I.  484.  No 
principle  of  law  requires  all  or  any 
of  the  shareholders  to  be  residents 
of  the  state  incorporating  the  cor- 
poration. Rolling  Stock  Co.  v.  Peo- 
ple, 147  111.  234. 

1  Milnor  v,  N.  Y.,  etc.,  R.  R.  Co., 
53  N.  Y.  303. 

3  Foreign  railroad  company  can- 
not exercise  the  right  of  eminent 
domain.  Holbert  v.  St.  L.  R.  C.  and 
N.  R.  Co.,  46  Iowa,  23.  See  State  o. 
Boston,  Concord,  etc.,  R.  R.  Co.,  25 
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would  be  valid  if  made  at  the  same  place  by  a  natural  person 
not  a  resident  of  the  state."  * 

§  387.  (2)  The  act  or  contract  must  not  be  contrary  to  the 
Kor  act  laws  of  the  state.  Accordiogly,  if  those  laws  forbid 
^e  la^  or  devises  to  corporations,  a  devise  to  a  foreign  corpo- 
lejotS^e  ™tion  is  invalid,  although  by  its  constitution  it  may 
state;  be  authorized  to  take  in  that  manner.^ 

On  similar  principles  foreign  corporations  in  transacting 
business  must  conform  to  the  usury  laws  of  the  state ;  although 
by  their  constitutions  they  are  permitted  to  take  a  higher 
rate  of  interest.'  Likewise  a  foreign  corporation  is  subject  to 
the  penal  laws  of  the  state  in  which  it  carries  on  its  operations.* 

§  388.  Neither  will  a  state  permit  foreign  corporations  by 
their  acts  to  contravene  its  public  policy  as  evinced  by  its  legis- 
lation.^   But  this  public  policy  must  be  clear  and  positive. 


Yt.  433,  442;  Middle  Bridge  Co.  v. 
Marks,  2a  Me.  826.  It  waa  held  in 
S.  A.  A  A.  P.  R'y  Co.  v.  S.  W.  T.  & 
T.  Co.,  93  Tex.  313,  that  a  foreign 
telegraph  and  telephone  company 
complying  with  the  statutory  re- 
quirements to  do  hnsiness  in  the 
state  could  exercise  the  power  of 
eminent  domain. 

1  Bard  v,  Poole,  12  N.  Y.  495,  505. 
Without  express  permission  a  f oraign 
corporation  cannot  carry  on  a  busi- 
ness not  open  to  individuals.  People 
V.  Howaid,  50  Mich.  239. 

'  Starkweather  v.  Amer.  Bible  Soc, 
72  111.  50 ;  Boyce  v.  St.  Louis,  29  Barb. 
e50  ;  White  v.  Howard,  46  N.  Y.  144  ; 
United  States  r.  Fox,  94  U.  S.  315  ; 
of.  Union  Nat.  Bank  v.  State  Nat. 
B'k,  155  Mo.  95.    Compare  §  391. 

'  Hitchcock*s  Heirs  o.  United 
States  Bank,  7  Ala.  386,  426  ;  U.  S. 
Savings,  etc.,  Co.  v,  Scott,  98  Ky. 
695. 

*  McGregor  qui  tam  v,  Erie  Ry.  Co., 
35  N.  J.  L.  115  ;  Hines  u.  Wilmington, 
etc.,  R.  R  Co.,  95  N.  C.  434. 

»  See  Ewing  v.  Toledo  Savings  Bk., 
43  O.  St  31.  In  Illinois  the  public 
policy  is  declared  against  perpetui- 
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ties  in  lands,  and  the  Illinois  conrts 
hold    that   a    foreign    corporation, 
which  is  authorized  by  its  charter  to 
buy  and  sell  lands,  without  any  pro- 
vision to  compel  it  to  sell  wittiio  a 
certain  time,  cannot  purchase  land 
in  Illinois,  as  that  might  tend  to  cre- 
ate a  perpetuity.    Carroll  o.  East  St 
Louis,  67  III.  568  ;  U.  S.  Trust  Co.  v. 
Lee,  73  111.  142.     But  it  has  since  been 
held  by  the  Illinois  Supreme  Conrt 
tliat  this  rule  does  not  apply  to  cor- 
porations    incorporated      to     loan 
money  on    real    estate    securitiea 
United  States  Mortgage  Co.  v.  Gross, 
7    Central    L.    J.    226  (1878).    The 
Illinois  policy  against  trusts  appliei 
to  the  acts  of  foreign  corporations 
within  the  state.     Bishop  o.  Amer. 
P.  Co.,  157  111.  284.     A  foreign  loan 
association  can  impose  no  greater  re- 
strictions on  the  right  of  a  resident 
member  to  withdraw  than  can  be 
imposed  by  a  domestic  corporation 
of  the  same  nature.     St  Louis  Loan 
&   Inv.  Co.   0.  Tantes,  173  UL  321. 
To  be  able  to  take  advantage  of  tlie 
exemption  from  the  usury  laws,  al- 
lowed to  a  domestic  loan  association, 
the  foreign  loan   association  muit 


?ABT  v.]    COBPOEATE  ACTS   WITHOUT  THE  STATE.  [§  389. 


*•  If  the  poUcy  of  the  state  or  territory  does  not  permit  the 
business  of  the  foreign  corporation  within  its  limits,  or  allow 
the  corporation  to  acquire  or  hold  real  property,  it  must  be  ex 
pressed  in  some  affirmative  way ;  it  cannot  be  inferred  from  the 
fact  that  its  legislature  has  made  no  provisions  for  the  forma- 
tion of  similar  corporations,  or  allows  corporations  to  be  formed 
only  by  general  law."  ^ 

§  389.  (3)  The  third  qualification  is  often  stated  thus :  "  The 
contract  must  be  one  which  the  foreign  corporation 
is  permitted  by  its  charter  to  make."  ^    It  will  be  beyond  ^ 
noticed  that  the  word  "  charter "  is  used  here  in  a  *^"^  ^^' 
manner  to  imply  that  any  disability  imposed  on  a 
foreign  corporation  by  the  general  laws  of  the  state  creating  it, 
would  be  disregarded  by  the  courts  of  another  state.     And, 
indeed,  this  distinction  is  expressly  taken  in  Hoyt  v,  Shelden,^ 
where  it  is  said  :  ^'  There  is  a  plain  distinction  between  acts  of 
the  foreign  corporation,  which  the  charter  does  not  authorize, 
or  which  it  may  forbid,  and  acts  which  upon  the  face  of  the 
charter  are  authorized,  but  which  the  general  laws  of  the  for- 
eign state  may  prohibit."    From  the  context,  however,  it  is 
apparent  that  the  court  did  not  mean  to  lay  down  any  general 
role  to  the  effect  that  courts  would  not  recognize  restrictions 


show  tbat  it  is  organized  under  a 
statute  identical  with,  or  Bubstan- 
tially  Uke,  the  domestic  statnte. 
Khodes  v.  Mo.  Say.  Co.,  173  IH.  621. 
An  insolvent  foreign  corporation  can- 
not make  a  preferential  assignment 
in  Texas,  where  such  are  held  yoid, 
although  it  could  have  done  so  ac- 
cording to  the  law  of  its  own  state. 
Fowier  v.  Bell,  90  Tex.  150.  See 
eonlra,  Yanderpool  e.  Gorman,  140 
N.Y.563.  Cf.  Pairpoint  Mfg.  Co. 
».  Watch  Co,,  161  Pa.  St.  17.  An  in- 
solrent  foreign  corporation  can  pre- 
fer creditors  by  mortgaging  its  real 
estate  in  Indiana  where  it  is  for- 
bidden to  do  so  by  the  laws  of  its 
own  state.  Nathan  v.  Lee,  152  lod. 
232.  A  statute  limiting  the  amount 
of  land  which  foreign  corporations 
may  hold  can  be  taken  advantage  of 


only  by  the  state.  Amer.  Mtge.  Co. 
V,  Tennille,  87  Ga.  28.  See,  also, 
cases  in  the  next  note. 

1  Cowell  V.  Spring  Co.,  100  U.  S. 
55,  59;  approved  in  Christian  Union 
V.  Yount,  101  U.  S.  352,  356.  Accord 
Stevens  v.  Pratt,  101  111.  206 ;  Com- 
mer.  Union  Assurance  Co.  v,  Scam- 
mon,  102  III.  46.  And  see  Carroll  v. 
East  St.  Louis,  67  111.  568  ;  People  v. 
Fidelity,  etc.,  Co.,  153  111.  25. 

2  Bard  u.  Poole,  12  N.  Y.  495,  505; 
HitcbcocVs  Heirs  v.  United  States 
Bk.,  7  Ala.  386,  435;  Morris  v.  Hall, 
41  Ala.  510.  See,  also,  Pierce  v. 
Crompton,  13  R.  I.  312;  Thompson 
V.  Waters,  25  Mich.  214.  See  Der- 
inger  v.  Deringer,  5  Houston  (Del.), 
416,  ante,  last  note  to  §  384. 

8  3  Bos.  (N.  Y.)267,  299. 
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on  the  powers  of  foreign  corporations  contained  in  the  general 
laws  of  the  state  incorporating  them ;  but  only  that  persons 
dealing  with  the  corporation  would  not  be  aifected  with  notice 
of  such  provisions.  The  court  continue,  as  follows  :  "  Our  citi- 
zens acting  here  in  dealing  with  or  in  relying  upon  the  acts  of 
such  a  corporation,  are  bound  to  notice  and  regard  the  provisions 
of  such  charter,  but  are  not  affected  by  or  bound  to  notice  the 
general  laws  of  the  foreign  state,  although  they  may  restrain 
the  powers  of  such  corporations  under  the  charter."  *  An  ex- 
amination of  the  same  case  on  appeal^  will  show  that  if  the 
citizen  of  New  York,  in  this  instance,  had  had  notice  of  the 
foreign  law,  the  New  York  court  would  have  given  full  eflFect 
to  it,  and  would  have  recognized  the  disabilities  imposed  by  it 
on  the  foreign  corporation.^ 

§  390.  Admitting  it  to  be  proper  for  the  courts  of  a  state  to 
protect  its  own  citizens  from  the  hardships  they  might  suffer 
were  they  bound  to  know  the  laws  of  a  foreign  state,*  it  is  sub- 
mitted that  the  distinction  indicated  above  is  neither  conven- 
ient nor  correct  on  principle.  It  is  not  convenient,  for  now- 
adays the  vast  majority  of  corporations  are  incorporated  under 
general  statutes,  and  have  no  "charters"  properly  speaking; 
so  the  distinction  is  fast  losing  its  applicability.  And  the  dis- 
tinction seems  incorrect  on  principle ;  it  being  a  curious  comity 
which  will  recognize  in  corporations  powers  which,  under  their 
own  constitutions,  they  do  not  possess.     The  constitution  of  a 

a  contract  in  New  Turk,  which,  by 
its  terms,  is  to  be  performed  in  New 
York,  and  is  legal  under  New  Tork 
laws,  prohibitions  in  the  charter 
which  would  render  the  contract  il- 
legal in  the  state  incorpoiating  the 
company,  do  not  render  it  illegal  in 
New  York;  but  operate  only  as  re- 
strictions on  the  power  of  the  cor- 
poration and  its  officers. 

«  See  §  389.  But  compare  Belfe  o. 
Rundle,  103  U.  S.  222,  224;  and 
BockoTcr  V.  Life  Association,  77  Va. 
86,  which  holds  that  every  one  deal- 
ing with  a  corporation,  even  in  & 
foreign  state,  must  take  notice  of  its 
powers.  See,  also,  Republican,  etc., 
Mines  v.  Brown,  19  U.  S.  App 


^Ib.  See,  also,  Pairpoint  Mfg.  Go. 
V,  Watch  Co.,  161  Pa.  St.  17.  A  court 
will  not  take  judicial  notice  of  the 
powers  of  a  foreign  corporation. 
Chapman  v.  Colby,  47  Mich.  46.  The 
corporation  must  prove  its  powers. 
Diamond  Match  Co.  v.  Powers,  51 
Mich.  145. 

« 19  N.  Y.  207,  222,  snb  nam.  Hoyt 
«.  Thompson's  Executor.  Compare 
Hoyt  V.  Thompson,  5  N.  Y.  320,  353. 

*The  New  York  Court  of  Appeals 
seems  not  to  have  adhered  to  the 
above  distinction  in  the  case  of  Ells- 
worth 0.  St.  Louis,  etc.,  R.  R.  Co.,  98 
N.  Y.  653.  There  it  was  decided 
that  when  a  railroad  company  incor- 
porated by  another  state  enters  into 
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corporation  is  composed  of  all  the  laws  affecting  the  corpora- 
tion; and  embraces  just  as  mach  statutes  affecting  corporations 
generally,  as  the  particular  statute — enabling  act  or  special 
charter— immediately  under  which  the  corporation  was  organ- 
ized.' 

§  391.  The  correct  distinction  seems  rather  as  follows :  If 
the  validity  of  an  act,  forbidden  by  the  legislature  of  the  state 
incorporating  the  foreign  corporation  on  whose  behalf  or  in 
regard  to  which  the  act  was  done,  is  to  be  passed  on  by  the 
court  of  another  state,  by  the  true  rule  of  comity  the  court 
should  give  effect  to  the  prohibition  according  to  the  intent  of 
the  legislature  enacting  it.  If  the  prohibition  were  apparently 
intended  to  inhere  in  the  corporation,  and  to  apply  to  all  its 
acts  wherever  done,  the  court  should  give  effect  to  it.^  But  if 
it  was  rather  part  of  the  local  policy  of  the  state  enacting  it, 
of  local  policy  which  there  is  no  reason  for  extending  beyond 
state  limits,  nor  even  any  reason  for  supposing  the  legislature 
would  have  desired  to  see  thus  extended,  then  the  prohibition 
should  not  be  enforced  by  the  courts  of  other  states,  at  least  in 
regard  to  acts  and  matters  outside  of  the  state  enacting  it.^ 
The  true  rule  was  stated  by  Justice  Christiancy  in  Thompson 


^Belfe  e.  Rundle,  103  U.  S.  222. 
Compare  Canada  Southern  R.  R.  Co. 
t.  Gebhard,  100  U.  S.  527,  537. 

The  ordinary  preBumptioDS  in 
favor  of  the  legality  of  actions,  how- 
«TOr,  apply  to  foreign  corporations. 
Thiifl,  where  a  court  has  no  judicial 
knowledge  of  the  constitution  of  the 
foreign  corporations,  as,  e,  y.,  when 
it  is  chartered  by  a  private  law,  the 
coart  will  presume  authority  to  do 
iny  reasonable  act,  until  absence  of 
authority  be  shown.  Charleston, 
etc.,  Turnpike  Co.  v.  Willey,  16  Ind. 
^-  See,  also,  Express  Co.  v.  Rail- 
road Co.,  99  U.  S.  191,  199. 

'See Rue 0,  Missouri  Pac.  Ry.  Co., 
74  Tex.  474. 

'  See  Ohio  Life  Ins.  Co.  n,  Mer- 
chantg^Ins.  Co.,  11  Humph.  (Tenn.) 
1, 24.   A  statute  forbidding  corpora- 


tions to  make  assignments  in  con- 
templation of  insolvency  (said  pro- 
vision Tiot  being  contained  in  the 
statute  under  which  the  corporation 
in  question  was  organized)  is  pai*t 
of  the  local  policy  of  the  state  (New 
York),  and  will  not  be  enforced  as 
to  an  assignment  of  property  made 
in  another  state  (Ohio),  said  prop- 
erty being  in  Illinois.  Warren  v. 
First  Nat.  Bk.,  149  111.  9;  ace.  Pair- 
point  Mfg.  Co.  V,  Watch  Co.,  161  Pa. 
St.  17.  The  contract  between  a  resi- 
dent shareholder  and  a  foreign  cor- 
poration is  that  embodied  in  the 
charter;  and  his  rights  are  not  af- 
fected by  the  general  laws  of  the 
foreign  state,  incorporating  the  cor- 
poration, affecting  remedies.  Guil- 
ford V.  West.  Un.  Tel.  Co.,  59  Minn. 
332. 
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V.  Waters,*  to  the  effect  that  a  court  will  recognize  in  a  foreign 
corporation  ''  no  powers  or  capacities  which  would  not  be  re- 
cognized and  sustained  by  the  courts  of  ^'  the  state  incorporat- 
ing it, "  had  the  same  question  of  capacity  to  take  these  lands 
come  before  them  for  adjudication." 

This  latter  distinction  finds  illustration  in  decisions  constru- 
ing the  validity  of  devises  of  lands  to  foreign  corporations. 
If,  for  instance,  in  Ohio,  certain  corporations  are  allowed  to 
take  land  by  devise,  a  prohibition  in  the  laws  of  the  state  in- 
corporating the  foreign  corporation  will  not  invalidate  a  devise 
to  it  of  Ohio  land.^  Indeed,  is  there  any  reason  to  suppose 
that  the  courts  of  the  state  incorporating  the  corporation  wonld 
apply  its  own  statute  forbidding  devises  to  corporations,  to  in- 
validate a  devise  to  the  corporation  of  land  situated  in  a  state 
where  no  such  prohibition  existed  ?  Would  they  not  rather 
apply  the  law  of  the  state  where  the  land  was  situated  ?  as- 
suming such  a  question  to  be  brought  before  them,  which  is 
improbable.* 

§  392.  As  the  courts  of  a  state  will  enforce  contracts  at  the 
suits  of  a  foreign  corporation,  so  they  will  entertain  an  action 
against  it*    But  the  subject-matter  of  the  suit  must 


tLgeApat         not  be  such  that  the  court  will  decline  to  assume 
^'*iSiM?'^  jurisdiction,  as,  for  instance,  on  account  of  its  in- 
ability to  do  complete  justice  in  the  matter.' 


porat 


1  25  Mich.  214,  218. 

3  Amer.  Bible  Soc.  v,  Marshall,  15 
Ohio  St  537;  White  v.  Howard,  38 
Conn.  342.  Contra^  House  of  Mercy 
V,  Davidson,  00  Tex.  529.  Compare 
§886. 

'  Oq  the  other  hand,  it  has  been 
held  that  when  a  corporation  is  char- 
tered to  do  business  in  another  state, 
the  liabilities  of  its  shareholders 
should  be  governed  by  the  statutes 
of  the  foreign  state  fixing  the  liability 
of  shareholdera.  Finney  o.  Nelson, 
183  U.  S.  144. 

*  N.  O.  J.  and  G.  N.  R.  Co.  «.  Wal- 
lace, 50  Miss.  244;  North  Missouri  R. 
R.  Co.  V.  Akera,  4  Kans.  453;  City 


Fire  Ins.  Co.  9.  Carrugi,  41  Oa.  600; 
Bushel  0.  Commonwealth  Ins.  Co.,  15 
S.  &  R.  176;  St.  Louis  Perpetual  Ins. 
Co.  V.  Cohen,  0  Mo.  416,  441;  Newby 
V.  Colt's  Patent  Fire  Arms  Co.,  L.  R. 
7  Q.  B.  293;  Libby  v.  Hodgdon,  9  N. 
H.  394;  Equitable  Life  Ass.  Soc.  e. 
Vogers  Executrix,  76  Ala.  441; 
Selma,  etc.,  R.  R.  Co.  v.  Tyson,  48 
Ga.  351;  Amer.  Casualty  Co.  e.  Lea, 
56  Ark.  539;  Alabama  Qt  S.  Ry.  Co. 
V.  Fulghum,  87  Ga.  263. 

The  stock  (i.  e.,  shares)  of  a  foreign 
corporation  having  it«  office  and  prin- 
cipal business  within  this  state  (New 
York)  is  not  subject  here  to  attach- 
ment as  property  within  this  state, 


*  Kansas  and  E.  R.  R.  Cons.  Co.  v.  Topeka,  etc.,  R.  R.  Co.,  135  Mass.  34. 
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In  Xew  York,  section  1780  of  the  Code  of  Civil  Procedure 
provideB  that  a  foreign  corporation  may  be  sued  on  any  cause 
of  acdoD  by  a  resident  of  the  state  or  a  domestic  corporation, 
bat  when  the  plaintiff  is  a  non-resident  or  a  foreign  corpora- 
tion, only  in  the  following  cases :  (1)  when  the  action  is  brought 
to  recover  damages  for  the  breach  of  a  contract  made  within 
the  state,  or  relating  to  property  situated  within  the  state  at 
the  time  when  the  contract  was  made ;  (2)  when  the  action  is 
brooght  to  recover  real  property  situated  within  the  state,  or  a 
chattel  replevied  within  the  state ;  (3)  when  the  cause  of  action 
arose  within  the  state,  except  where  the  object  of  the  action  is 
to  affect  the  title  to  real  property  situated  without  the  state. 
Before  the  passage  of  this,  and  other  and  former  statutes  which 
it  snpplements  or  is  a  substitute  for,  a  foreign  corporation  could 
not  be  brought  in  invitiim  into  a  New  York  court.*  And  the 
present  rule  in  New  York  is  that  in  cases  other  than  those  pro- 
vided for  in  the  above-mentioned  sections  of  the  code,  the  court 


the  owner  being  a  non-resident,  and 
his  certificate  never  having  been 
within  ti^is  state.  Plimpton  o.  Bige- 
low,  «3  N.  Y.  592,  reversing  S.  C,  12 
Abb.  N.  C.  (N.  T.)  202;  Ireland  t>. 
Globe  Milling  Co.,  10  K  I.  180. 
Compare  Schmidlapp  v.  La  Confiance 
Ins.  Co.,  71  6a.  246.  Contra,  Young 
t.  Iron  Co.,  S5  Tenn.  180.  Shares  of 
stock  in  a  foreign  corporation  cannot 
be  attached  by  seizure  of  the  stock 
certificate.  Armour  Brothers  o.  Nat. 
Bank,  113  Mo.  12.  Foreign  corpora- 
tions are  subject  to  garnishment  only 
whore  au  original  action  could  be  be- 
gan against  them  in  the  same  courts 
to  recover  the  debt  garnisheed.  Myer 
V.  Uverpool,  etc.,  Ins.  Co.,  40  Md. 
5d5;  Compare  Haddon  9.  Linville,  86 
Md.  210;  Linville  v.  Haddon,  88  Md. 
594;  Hodgson  v.  Southern  B'ld'g 
Assn.,  91  Md.  430.  See  Bi-ause  v. 
New  England  Fire  Ins.  Co.,  21  Wis. 
509.  A  foreign  corporation  having 
w  property  of  the  debtor  within  the 
state,  nor  owing  money  to  him  pay- 
able within  the  state,  cannot  be  gar- 


nisheed  in  the  state.  Wright  v.  Chi- 
cago, etc.,  R.  K.  Co.,  10  Neb.  176; 
Nat.  Bk.  V.  Frutick,  2  Marv.  (Del.) 
35.  A  domestic  corporation  has  its 
exclusive  residence  in  the  jurisdic- 
tion of  origin  and  cannot  be  gar- 
nisheed  in  another  jurisdiction  for 
debts  owing  by  it  to  home  creditors, 
so  as  to  make  the  attachment  effec- 
tual against  such  a  creditor  in  the 
absence  of  jurisdiction  acquired  over 
his  person.  Douglass  v.  Phoenix  Ins. 
Co.,  138  N.  Y.  209.  When  a  foreign 
corporation  sues  in  Massachusetts  a 
citizen  of  another  state  on  a  cause  of 
action  arising  in  that  other  state,  the 
Massachusetts  court  may  decline 
jurisdiction  when  the  amount  is 
trifling  and  the  defendant  would  be 
put  to  great  inconvenience,  and  there 
is  no  reason  why  suit  should  not  be 
brought  in  his  state.  Nat.  Tele- 
phone, etc.,  Co.  V.  Du  Bois,  165  Mass. 
117. 

^  See  Gibbs  v.  Queen  Insurance  Co., 
63  N.  Y.  114;  and  compare  Ervin  «. 
Railway  Co.,  28  Hun  (N.  Y.),  260. 
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will  refuse  jurisdiction  if  the  nou-residence  of  the  corporation 
is  brought  to  its  attention  at  any  stage  of  the  proceedings.^ 

Under  Michigan  statutes,  one  foreign  corporation  may  sae 
another  in  that  state  if  the  cause  of  action  arose  there,  and  both 
corporations  are  doing  business  there/^  In  Massachusetts  a  non- 
resident may  sue  a  foreign  insurance  company,  which  does 
business  in  that  state,  on  a  contract  made  in  another  state, 
where  the  subject-matter  of  the  contract  is  also  situated, 
although  the  only  service  made  is  on  the  insurance  commis- 
sioner, whom  all  foreign  insurance  companies  are  required  to 
appoint  as  their  attorney  for  service  of  process.^ 

Courts  will  not,  however,  determine  controversies  relating  to 
the  internal  management  of  a  foreign  corporation,  arising  be- 
tween one  set  of  shareholders  and  persons  claiming  to  be  the 
ofi&cers,  as  well  as  shareholders,  of  the  corporation.^  But  the 
legal  relations  bet\veen  a  corporation  and  its  shareholders  are 
to  be  determined  by  the  law  of  the  home  state ;  and  accordingly 
a  state  will  recognize  and  apply  a  statute  of  the  home  state 


1  Robinson  v.  Nav.  Co.,  112  N.  Y. 
815.  Compare  as  to  the  rule  in  tlie 
Federal  courts,  Barrow  St^niship  Co. 
V.  Kane,  170  U.  S.  100.  An  action  on 
a  foreign  judgment  is  not  within  the 
third  clause  of  section  1780  of  the 
New  York  Code.  Anglo-Amer.  Prov. 
Co.  r.  Davis  Prov.  Co.,  169  N.  Y. 
506. 

s  Emerson,  Talcott  &  Co.  v,  McCor- 
mick  Ha  vesting  Machine  Co.,  51 
Mich.  5.  For  the  rule  under  the 
South  Carolina  statute,  see  Central 
R.  R-  Co.  V.  Georgia  Co.,  32  S.  C. 
319.  For  the  rule  in  Washington, 
see  Carstons  v.  Leidigh,  etc..  Lumber 
Co.,  18  Wash.  460. 

^  Johnston  v.  Trade  Ins.  Co.,  132 
Mass.  432.  (The  insurance  company 
had  appointed  the  commissioner  in 
accordance  with  the  statute.)  See, 
also,  Wilson  v.  Fire  Alarm  Co.,  149 
Mass..  24.  And  see  Abell  v,  Penn. 
Mutual  Life  Ins.  Co.,  18  W.  Va.  400; 
Desper  v.  Continental  Water  Meter 
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Co.,  137  Mass.  252.  Itis  held,  onthe 
other  hand,  that  a  court  will  not  take 
jurisdiction  of  an  action  for  personal 
injuries  caused  by  a  foreign  corpo- 
ration in  its  own  state,  although  the 
corporation  operates  a  railroad  in  the 
state  where  the  suit  is  brought 
Central  R.  R.,  etc.,  Co.  v.  Carr,  76  AU. 
388. 

«  Wilkins  v.  Thorne,  60  Md.  258; 
North  State  Copper,  etc.,  Co.  v.  Field, 
64  Md.  151 ;  Madden  v.  Electric  Light 
Co.,  181  Pa.  St.  617;  id.,  199  Pa.  St 
454;  Condon  v.  Mut  Res.  Ass'n,  89 
Md.  99;  Clark  v.  Mut  Res.  Ass*n,14 
D.  C.  App.  Cas.  154;  Barley  «.  Git- 
tings,  15  D.  C.  App.  Cas.  427;  Stock- 
ley  V.  Thomas,  89  Md.  392;  Taylor  o. 
Mut  Res.  Ass'n,  97  Va.  60.  A  court 
will  sometimes  inquire  into  the  afifain 
of  a  foreign  corporation,  if  the  for- 
eign corporation  is  so  situated  that 
the  court  can  give  full  relief.  State 
ez  rel  Watkins  v.  Land  &  Timber 
Co.,  Ltd.,  106  La.  62L 
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giving  a  corporation  a  lien  on  its  shares  for  debts  due  to  it 
from  shareholders.^ 

§  393.  It  is  stated,  as  a  general  rule,  that  penal  provisions 
will  not  be  enforced  outside  of  the  jurisdiction  of  the  penai  pro- 
state  enacting  thern.^    The  Federal  Supreme  Court,  ^^^^^^ 
however,  has  recently  held  that  a  statute  making  J??^®*?  ^'^*- 
directors  personally  liable  to  creditors  of  the  corpo-  state  enact- 
ration  for  making  and  signing  false  reports  may  be  ^tutS^ 
enforced  without  a  state.     "  As  the  statute  imposes  ii**>i^i*y- 
a  burdensome  liability  on  the  officers  for  their  wrongful  act, 
it  may  well  be  considered  penal,  in  the  sense  that  it  should 
be  strictly  construed.    But  as  it  gives  a  civil  remedy  at  the 
suit  of  the  creditor  only,  and  measured  by  the  amount  of  his 
debt,  it  is  as  to  him  clearly  remedial.     To  maintain  such  a  suit 
is  not  to  administer  a  punishment  imposed  upon  an  offender 
against  the  state,  but  simply  to  enforce  a  private  right  secured 
under  its  laws  to  an  individual.    We  can  see  no  just  ground, 
on  principle,  for  holding  such  a  statute  to  be  a  penal  law  in 
the  sense  that  it  cannot  be  enforced  in   a  foreign  state  or 
country." ' 

The  liability  of  shareholders  in  a  foreign  corporation,  arising 
under  the  statutes  of  the  state  in  which  the  corporation  is  in- 
corporated, is  of  a  contractual  nature,  and  will  be  enforced  in 
any  court  of  competent  jurisdiction.     In  the  leading  case  of 


^  Bishop  V.  Globe  Co.,  135  Mass. 
1^.  A  court  will  entertain  a  suit  by 
a  resident  against  a  foreign  corpora- 
tion to  compel  it  to  issue  a  new  cer- 
tificate of  stock  to  him.  Guilford  v. 
Western  U.  Tel.  Co.,  59  Minn.  332. 

>See  Story,  Conflict  of  Laws,  §§  620, 
621;  Wharton's  Conflict  of  Laws, 
§833. 

A  statute  of  Indiana  giving  a  right 
to  recover  a  penalty  for  the  failure  of 
a  telegraph  company  to  transmit  a 
message,  has  no  extra-territorial 
force,  and  therefore  is  not  applica- 
ble to  messages  delivered  to  the 
company  in  another  state  to  be  sent 
to  this  state  (Indiana).  Camahan  v. 
Western  XJn.  Tel.  Co.,  89  Ind.  526. 
Bat  if  the  message  is  delivered  to 


the  telegraph  company  within  the 
state,  to  be  sent  to  a  point  without, 
the  fact  that  the  act  of  negligence 
preventing  the  message  from  cach- 
ing its  destination  occurred  outside 
of  the  state  will  not  defeat  a  recov- 
ery. Western  Un.  Tel.  Co.  t>.  Ham- 
ilton, 50  Ind.  181.  The  determining 
circumstance,  according  to  these  two 
cases,  is  whether  the  contract  with 
the  telegraph  company  was  entered 
into  within  the  state. 

•Huntington  ».  Attrill,  146  U.  S. 
657,  677.  Opinion  of  the  court  per 
Gray,  J.  Accord,  with  respect  to 
personal  statutory  liability  of  direct- 
ors for  creating  debts  in  excess  of 
the  capital  stock.  Farr  v.  Brigg8*B 
Estate,  72  Vt.  225.     See  §§  764,  765. 
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Whitman  v.  Oxford  National  Bank  ^  upon  the  Kansas  statute, 
Justice  Brewer  said,  giving  the  opinion  of  the  Federal  Supreme 
Court :  "  The  liability  which  by  the  constitution  and  statutes 
is  thus  declared  to  rest  upon  the  stockholder,  though  statutory 
in  its  origin,  is  contractual  in  its  nature.  It  would  not  be 
doubted  that  if  the  stockholders  in  this  corporation  had  formed 
a  partnership,  the  obligations  of  each  partner  to  the  others  and 
to  creditors  would  be  contractual,  and  determined  by  the  gen- 
eral common  law  in  respect  to  partnerships.  If  Kansas  had 
provided  for  partnerships,  with  limited  liability,  and  these  par- 
ties, complying  with  the  provisions  of  the  statute,  had  formed 
such  a  partnership,  it  would  also  be  true  that  their  obUgatioos 
to  one  another  and  to  creditors  would  be  contractual,  although 
only  in  the  statute  was  to  be  found  the  authority  for  the  crea- 
tion of  such  obligations.  And  it  is  none  the  less  so  when  these 
same  stockholders  organized  a  corporation  under  a  law  of  Ean- 


^  176  U.  S.  559.  Accord  Ferguson 
V.  Sherman,  116  Cal.  160;  Aldrich  v. 
Coal  Co.,  24  Oreg.  .32;  BeU  v.  Far- 
weU,  176  111.  489;  Hancock  Nat 
Bank  v.  Ellis,  172  Mass.  89;  Broad- 
way Nat.  Bank  v.  Baker,  176  U.  S. 
294;  Western  Nat  Bank  v.  Law- 
rence, 117  Mich.  669;  Gnemey  v, 
Moore,  131  Mo.  650.  Marshall  v, 
Sherman,  148  N.  Y.  9,  and  Crippen 
V,  Leighton,  69  N.  H.  540,  contray 
arose  prior  to  the  decision  in  the 
Whitman  case  cited  in  the  text  All 
of  the  ahove  cases  arose  under  the 
Kansas  statutes.  The  Pennsylyania 
court,  under  the  same  Kansas  stat- 
utes, holds  tliat  a  creditor  can  sue  a 
shareholder  at  law  in  Pennsylvania 
qfter  a  receiver  has  been  appointed  in 
Kansas.  Ball  v.  Anderson,  196  Pa. 
St.  86,  overruling  Cushing  v.  Perot, 
175  Pa.  St  66. 

It  is  the  tendency  of  recent  state 
decisions,  upon  grounds  of  comity, 
to  allow  receivers  of  foreign  corpo- 
rations to  maintain  suits  to  enforce 
the  statutory  liability  of  resident 
atookholders,    Childs  v.  Cleaves,  95 

378 


Me.  498;  Tomkins  v,  Blakely,  70  N. 
H.  585;  Howard  v.  Angle,  162  N.  T. 
179;  Howard  v,  Lombard,  175  Mass. 
570.  Compare  Swing  o.  Bentley  Co., 
45  W.  Ya.  283.  But  see  Wyman  v. 
Eaton,  107  Iowa,  214. 

The  liability  of  a  shareholder  in  an 
insolvent  foreign  corporation  for  his 
unpaid  subscription  may  be  enforced 
in  an  action  brought  by  the  receiver 
of  the  foreign  corpoi*ation.  Castle- 
man  V.  Templeton,  87  Md.  546;  Stod- 
dard V,  Lum,  159  N.  Y.  265.  Upon 
the  general  question  of  enforcing  in 
other  states  the  statutory  liabilitj 
of  shareholders  in  a  foreign  corpora- 
tion compare  the  following  earlier 
cases:  Kule  v.  Omega,  64  Minn.  326; 
New  Haven  Horse  Nail  Co.  v.  Lin- 
den, 142  Mass.  349;  Flash  v.  Conn, 
109  U.  S.  371;  Aultraan*s  Appeal,  98 
Pa.  St  505;  Erickson  t.  Smith,  4 
Allen,  233;  Same  v.  Same,  16  Gray, 
221;  Smith  v.  Mutual  Life  Ins.  Co., 
14  Allen,  336;  Bank  of  North  Amer- 
ica 9.  Rindge,  154  Mass.  203;  Fowler 
V,  Samson,  146  HI.  472;  Bussell  «. 
Pacific  Ry.  Co.,  118  CaL  SSa 


PART  v.]     CORPORATE   ACTS    WJTHOITT   THE   STATE.         [§  893. 

sas,  which  prescribed  the  nature  of  the  obligations  which  each 
thereby  assamed  to  the  others  and  to  the  creditors.  While  the 
statate  of  Kansas  permitted  the  forming  of  the  corporation  un- 
der certain  conditions,  the  action  of  these  parties  was  purely 
ydimtary.  In  other  words,  they  entered  into  a  contract  au- 
thorized by  statute."  It  is  held  in  Massachusetts  that  a  for- 
eign corporation  may  maintain  in  the  Massachusetts  courts  a 
bill  against  the  officers  of  another  foreign  corporation,  against 
which  it  holds  a  judgment  obtained  in  the  state  where  both 
corporations  were  organized,  for  discovery  of  the  names  of 
its  stockholders  and  the  number  of  shares  held  by  each,  when 
the  officers  of  the  debtor  corporation  reside  in  Massachusetts 
and  its  books  are  kept  there,  the  ultimate  object  of  the  bill 
being  to  enable  the  plaintiff,  by  a  suit  in  its  home  state,  to  en- 
force the  statutory  liability  of  the  stockholders  of  the  debtor 
corporation.* 

In  the  subsequent  case  of  Hancock  National  Bank  v.  Farnum' 
the  Federal  Supreme  Court  held  that  under  the  Constitution  of 
the  United  States  the  court  of  the  state  in  which  the  share- 
holders are  sued,  must  give  the  same  effect  to  a  judgment 
against  the  corporation  rendered  in  the  home  state,  Kansas,  that 
would  have  been  accorded  it  in  Kansas,  and  therefore  that 
sach  judgment  is  in  every  court  conclusive  against  shareholders 
open  those  matters  as  to  which  it  would  have  been  conclusive 
in  Kansas.  Oiving  the  opinion  of  the  court,  Justice  Brewer 
said :  "  What  then  is  the  faith  and  credit  given  by  law  or  usage 
in  the  courts  of  Kansas  to  a  judgment  against  a  corporation  ? 
What  is  the  effect  of  such  a  judgment  as  there  established  ? 
This  is  a  question  not  answered  by  referring  to  general  princi- 
ples of  law,  by  determining  what  at  common  law  was  the  sig- 
nificance and  effect  of  a  judgment,  but  can  be  answered  only 
by  an  examination  of  the  decisions  of  the  courts  of  Kansas. 
The  law  and  usage  in  Kansas,  prescribed  by  its  legislature  and 
enforced  in  its  courts,  make  such  a  judgment  not  only  conclu- 
sive as  to  the  liability  of  the  corporation,  but  also  an  adjudica- 
tion binding  each  stockholder  therein.    We  do  not  mean  that 


>Poit  9.  Toledo,  etc.,  R.  R.  Co., 
144  Mass.  341. 

'  176  U.  S.  640.  Followed  in  Tomp- 
kins, Rec'r,  V.  Blakey,  70  N.  H.  584; 


Childes  v.  Cleares,  05  Me.  408;  How- 
ard V.  Lombard,  175  Mass.  570; 
Broadway  Kat.  Bank  o.  Baker,  176 
Mass.  204. 

879 


§  394.]        THE  LAW    OF   PRIVATE  CORPORATIONS.    [OHAP.  VH. 


it  is  conclasive  as  against  any  individual  sued  as  a  stockholder 
that  he  is  one,  or  if  one,  that  he  has  not  already  discharged  by 
payment  to  some  other  creditor  of  a  corporation  the  full  meas- 
ure of  his  liability,  or  that  he  has  not  claims  against  the  corpo- 
ration, or  judgments  against  it,  which  he  may,  in  law  or  equity, 
as  any  debtor,  whether  by  judgment  or  otherwise,  set  off  against 
a  claim  or  judgment,  but  in  other  respects  it  is  an  adjudication 
binding  him.  He  is  so  far  a  part  of  the  corporation  that  he  is 
represented  by  it  in  the  action  against  it.^  .... 

"  Now,  as  the  judgment  rendered  in  the  Kansas  court  is  in 
that  state  not  only  conclusive  against  the  corporation  but  also 
binding  upon  the  stockholder,  it  must,  in  order  to  have  the 
same  force  and  effect  in  other  states  of  the  Union,  be  adjudged 
in  their  courts  to  be  binding  upon  him,  and  the  only  defences 
which  he  can  make  against  it  are  those  which  he  could  make 
in  the  courts  of  Kansas.  The  question  to  be  determined  in  this 
case  was  not  what  credit  and  effect  are  given  in  aiuaction  against 
a  stockholder  in  the  courts  of  Ehode  Island  to  a  judgment  in 
those  courts  against  the  corporation  of  which  he  is  a  stockholder, 
but  what  credit  and  effect  are  given  in  the  courts  of  Kansas,  in 
a  like  action  to  a  similar  judgment  there  rendered.  Thus  and 
thus  only  can  the  full  faith  and  credit  prescribed  by  the  con- 
stitution of  the  United  States  and  the  act  of  Congress  be  se- 
cured." 

§  394.  A  court  has  no  jurisdiction  either  to  dissolve  a  foreign 
Jurisdiction  corporation,'  or  compel  a  distribution  of  its  assets, 
overaMeta  even  though  its  trustees  are  residents;^  or  to  enjoin 
cprporar  the  directors  of  such  a  corporation  from  paying  a 
^^"  dividend,  where  no  debt  is  due  the  plaintiff,  and  his 

ground  of  complaint  is  merely  a  supposed  error  on  the  part  of 
the  directors  in  declaring  the  dividend,^  or  to  appoint  a  re- 
ceiver of  a  foreign  corporation.*^    But  it  has  been  held  that  a 


1  Citing  Ban  v,  Reese,  58  Kan.  614. 

3  Dodge  V.  Pyrolusite  Manganese 
Co.,  69  Ga.  665. 

>  Redmond  v.  Enfield  Mfg.  Co.,  13 
Abb.  Pr.  N.  S.  (N.  Y.)  332.  See 
Wilkinsr.  Thorne,  60  Md.  253  ;  North 
State  Copper,  etc.,  Co.  v.  Field,  64 
Md.  151.  A  state  court  wiU  not 
entertain  a  oredi tor's  bill  against  a 
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shareholder  in  a  foreign  corporation. 
Young  0.  Farwell,  139  III.  326.  See 
§706. 

*  Howell  V,  Chicago,  etc.,  Ry.  Co., 
51  Barb.  378.  But  see  De  Bemer  v. 
Drew,  57  Barb.  438;  Prouty  ».  Mich. 
So.,  etc.,  R.  R.  Co.,  1  Hon,  658. 

^  Stafford  v,  American  Mills  Co., 
13  R.   I.  310;  Green  v,  WUliamf,  22 


PART  v.]    COBPOBATE  ACTS   WITHOUT  THE  STATE.  [§  395. 

court  (of  chancery)  has  jurisdiction  to  wind  up  the  aflEairs  of  an 
insolvent  foreign  corporation,  doing  business  in  the  state,  so  far 
as  to  administer  its  assets  within  the  jurisdiction  of  the  court.^ 
Bat  a  statute  which  seeks  to  limit  the  distribution  of  such 
assets  to  resident  creditors  and  to  deay  to  individual  creditors 
resident  in  other  states  the  right  to  share  therein  is  unconsti- 
tutional and  void.^ 

§  395.  In  order  that  a  judgment  in  personam  against  a  foreign 
corporation  shall  be  valid,  so  as  to  obtain  reco£:ni-  ^     , 

..  ..  ..,  ,  Service  on 

tion  in  other  states,  it  is  prerequisite  that  the  cor-  foreign  cor- 
poration should  have  appeared  voluntarily,^  or  that  ^^  ^^^' 
a  valid  service  of  process  should  have  been  made  witliin  the 
jurisdiction  of  the  court,  upon  an  agent  of  the  corporation 
representing  it  in  the  state.  This  rule  has  been  stated  by  the 
Federal  Supreme  Court,  as  follows :  *  "  We  are  of  opinion  that 
when  service  is  made  within  the  state  upon  an  agent  of  a  foreign 
corporation,  it  is  essential,  in  order  to  support  the  jurisdiction 
of  tbe  court  to  render  a  personal  judgment  that  it  should  appear 
somewhere  upon  the  record — either  in  the  application  for  the 
writ,  or  accompanying  its  service,  or  in  the  pleadings  or  the 
findings  of  the  court — that  tbe  corporation  was  engaged  in 
business  in  the  state.  The  transaction  of  business  by  the  cor- 
poration in  the  state,  general  or  special,  appearing,  a  certifi- 
cate of  service  by  the  proper  officer  on  a  person  who  is  its  agent 
there  would,  in  our  opinion,  be  sufficient  prima  fads  evidence 
that  the  agent  represented  the  company  in  the  business.  It 
would  then  be  open,  when  the  record  is  offered  as  evidence  in 
another  state,  to  show  that  the  agent  stood  in  no  representative 
character  to  the  company,  that  his  duties  were  limited  to  those 

R.  L  547.  See  Pierce  o.  Crompton, 
ib.  312. 

^  Smith  0.  St  Louis  Mut.  Life  Ins. 
Co.,  6  Lea  (Tenn.),  564.  See  Hol- 
brookv.  Ford,  153  111.  633.  Compare 
Piige  e.  Smith,  99  Mass.  395.  Bus- 
weU  c.  Order  of  the  Iron  Hall,  161 
Mass.  224. 

«  Blake  r.  McClung,  172  U.  S.  239. 
A  foreign  corporation  not  doing  bus- 
iness in  the  state,  may,  however  be 
denied  the  right  to  share  in  such 
anets,  (idem).    See  People  o.  Granite 


State  Prov.  Ass'n,  161  N.  Y.  492; 
Bank  Com.  v.  Granite  State  Pror. 
Ass'n,  70  N.  H.  557. 

'  See  Attorney -General  o.  Guardian 
Mut.  Life  Ins.  Co.,  77  N.  Y.  272 ; 
Townes  c.  City  Council,  46  S.  C.  15; 
Central  Trust  Co.  v.  McGreorge,  151 
U.  S.  129. 

*  St.  Clair  r.  Cox,  106  U.  S.  350, 
359,  following  the  principles  of  Pen- 
noyer  v.  Neff,  95  U.  S.  714.  See 
Hohorst,  in  re,  150  U.  S.  653. 
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§  396.]        THE  LAW   OF  PBIVATE  COBPORATIONS.    [CHAP.  Yll. 


of  a  subordinate  employ 6,  or  to  a  particular  transaction,  or  that 
his  agency  had  ceased  when  the  matter  in  suit  arose.''  * 

§  396.  It  thus  appears  that,  in  order  to  bind  the  corporation 
by  the  judgment,  the  person  on  whom  service  is  made  must  be 
the  agent  of  the  corporation  representing  it  there  within  the 
state  whose  process  is  served  on  him.  And  the  agents  of  a  cor- 
poration are  not  its  representatives  for  the  purpose  of  receiving 
service  of  process  in  a  state  where  the  corporation  transacts  no 
business.^    When  a  foreign  corporation  has  a  regular  office  for 


1  See,  also,  Freeman  v.  Alderson, 
119  U.  S.  185;  Fitzgerald  Constrao- 
tion  Co.  V.  Fitzgerald,  137  U.  S.  08; 
Soci^t^  Fonci^re  v.  Milliken,  135  U. 
8.  304;  Barrow  St^raship  Co.  v. 
Kane,  170  U.  S.  100;  Conn.  Mut.  L. 
I.  Co.  V.  Spratley,  172  U.  S.  602;  Far- 
rell  0.  Oregon  Gold  Co.,  31  Or.  463; 
Blanc  V.  Paymaster  Mg.  Co.,  95  Cal. 
624;  American  Exp.  Co.  v.  Conant, 
45  Mich.  642;  Lathrop  v.  Union  Pac. 
R'y  Co.,  1  McArthur,  234;  Dallas  v. 
Atlantic,  etc.,  R.  K  Co.,  2  McArthur, 
146;  Weight  v.  Liverpool,  etc.,  Ins. 
Co.,  30  La.  Ann.,  Part  IL,  1186 ; 
McNichol  V.  United  States,  etc., 
Agency,  74  Mo.  457  ;  Weymouth  v. 
Washington,  etc.,  R  R  Co.,  1  Mc- 
Arthur, 19;  Georgia  Southern  R.  R 
Co.  V,  Bigelow,  68  Ga.  219;  Mooi*e  v, 
Wajme  Circuit  Judge,  56  Mich.  84; 
Tillinghast  v.  Boston  Co.,  39  S.  C. 
484;  FiremenU  Ins.  Co.  v.  Thompson, 
155  111.  204;  Germ.  Ins.  Co.  v.  First 
Nat.  B'k,  58  Kas.  86.  For  certain 
purposes  of  procedure  a  foreign  cor^ 
poration  lias  a  residence  in  a  county 
where  it  has  an  ofiSce  or  agent  for 
transacting  huslness.  Harding  v. 
Chicago,  etc.,  R.  R.  Co.,  80  Mo.  659. 
But,  even  then  insolvency  proceed- 
ings will  not  discharge  a  debt  owing 
to  a  foreign  corporation.  Bergner  & 
Engel  Br*w*g  Co.  v.  Dreyfus,  172 
Mass.  154;  Hammond  Beef  Co.  v. 
Best,  91  Me.  431. 

An  Illinois  statute  required  foreign 
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insurance  companies  doing  business 
in  that  state,  to  appoint  in  writing  s 
resident  attorney  on  whom  process 
could  be  served.     The  insured  took 
out  a  policy  in  Michigan,  died,  and 
an  Illinois  court  appointed  an  ad- 
ministrator, the  policy  of  insurance 
being  the  only  asset    Held^  the  ad- 
ministrator could  sue  the  Insurance 
Co.   in  Illinois.      "  In  view  of  this 
legislation  and  the  policy  embodied 
in  it,  when  this  corporation,  not  or- 
ganized under  the  laws  of  Illinois, 
has,  by  virtue  of  those  laws,  a  place 
of  business  in  Illinois,  and  a  geueml 
agent  there,  and  a  resident  attorney 
there  for  the  service  of  process,  and 
can  be  compelled  to  pay  its  debts 
there  by  judicial  process,  and  has 
issued  a  policy  payable  on  death  to 
an    administrator,    the   corporation 
must  be  regarded  as  having  a  domi- 
cile thei-e,  in  the  sense  of  the  rule 
that  the  debt  on  the  policy  is  assets 
at  its  domicile,  so  as  to  uphold  the 
grant  of    letters  of  administration 
there.*'      New    England    Mut  Life 
Ins.  Co.  ».  Woodworth,  111  U.  S.  138, 
145.    An  agent  of  a  foreign  corpom- 
tion  cannot,  on  his  own  behalf,  begin 
an  action  against  his  corporation  by 
serving  himself.     George  v.  Ginning 
Co.,  46  S.  C.  1. 

^  McQueen  o.  Middleton  Mfg.  Co., 
16  Jolms.  (N.  Y.)  5,  7;  Peckhamv. 
North  Parish,  16  Pick.  274,  286; 
Newell  9.  Great  Western  By.  Co.,  19 


PABT  v.]     COBPOBATB  ACTS   WITHOUT  THE  STATE.         [§  897. 


the  transaction  of  business  within  a  state,  service  on  the  head 
officer  of  such  office  will  be  a  valid  service  on  the  corporation 
in  respect  of  causes  of  action  arising  within  the  jurisdiction/ 
bat  not  in  respect  of  causes  arising  outside  of  the  jurisdiction 
of  the  court  whose  process  is  served  on  the  resident  agent.^ 

§  397.  It  is  customary,  however,  for  state  legislatures  by 
statute  to  designate  the  persons  on  whom  service 
shall  or  may  be  made  in  actions  against  foreign  cor-  le^aiatiiig 
porations  doing  business  within  the  state.    Service  ■®'^^- 
in  accordance  with  the  statute  will  be  valid,  for  by  coming 
within  the  state  to  do  business,  a  foreign  corporation  submits 
itself  to  the  state  laws ;  and  it  may  thus  submit  itself  expressly 
by  filing  a  certificate  pursuant  to  the  statute  designating  an 
agent  on  whom  service  may  be  made.' 


Xieh.  836;  Latimer  o.  Udioii  Pao.  By. 
Co.,  4S  Mo.  106;  Moulin  v.  Ins.  Co., 
24  K.  J.  Lu  222;  Camden  Rolling  MiU 
Co.  9.  Swede  Iron  Co.,  82  N.  J.  L.  16; 
State  c.  District  Court,  26  Miun.  233, 
2^4;  Phillips  o.  Library  Co.,  141  Pa. 
St.  462;  Blanc  v.  Paymaster  Mg.  Co., 
05  Cal.  524;  Crook  o.  Girard  Iron  Co., 
87  Md.  188;  Watkins  Land  Co.  v,  Bl- 
liott,  62  Kas.  291. 

^Tnchbando.  Chicago,  etc.,  B.  B. 
Co.,  115  N.  Y.  437;  Newsby  v.  Colt's 
Patent  Fire  Arms  Co.,  L.  B.  7  Q.  B. 
293;  City  Fire  Ins.  Co.  v.  Carmgi,  41 
6a.  66,  671;  Western  Union  Tel.  Co. 
e.  Pleasants,  46  Ala.  641 ;  Atlantic  and 
6.  R.  R.  Co.  V.  Jacksonville  P.  and  M. 
R.  R.  Co.,  51  Gkk  458;  see  Libbey  v. 
Hodgdon,  0  K.  H.  304.  Compare 
Norton  0.  Bridge  Co.,  51  K.  J.  L.  442. 

*Bawknight  o.  Liverpool,  etc.,  Ins. 
Co.,  55  Ga.  194;  see  National  Con- 
densed Milk  Co.  V.  Bradenbnrgb,  40 
N.J.  L.  HI;  Parke  v.  Commonwealth 
Ins.  Co.,  44  Pa.  St  422.  A  verified 
answer  that  defendant  is  a  corpora- 
tion created  by  the  laws  of  another 
ttate,  and  not  by  the  laws  of  the  state 
where  snit  is  brought;  that  the  per- 
lon  upon  whom  process  was  served 
was  its  agent  only  in  the  county 


where  the  action  was  commenced, 
and  that  the  contract  sued  on  was 
made  out  of  the  state,  and  not  by  the 
agent  served,  and  was  not  connected 
with  the  business  of  his  office,  is 
good  on  demurrer  to  abate  the  action 
for  want  of  jurisdiction  of  the  person 
of  the  defendant,  ^tna  Ins.  Co.  v. 
Black,  80  Ind.  513.  But  when  the 
subject-matter  of  the  suit  is  one  over 
which  the  court  has  jurisdiction,  and 
the  defendant,  a  foreign  eorporation, 
appears  and  goes  to  trial  on  the 
merits,  without  objection,  it  cannot 
except  to  the  jurisdiction  of  the 
court  over  it  North  Missouri  R.  B. 
Co.  V,  Akers,  4  Kan.  453. 

*  See  Beyer  v.  Odd  Fellows'  Ass*n, 
157  Mass.  367;  Lafayette  Ins.  Co.  e. 
French,  18  How.  404;  Gibbs  o.  Queen 
Ins.  Co.,  63  N.  Y.  114;  Warren  Mfg. 
Co.  V,  ^tna  Ins.  Co.,  2  Paine,  501; 
Benwood  Ironworks  v.  Hutchinson, 
101  Pa.  St  350;  Iron  Co.  9.  Construc- 
tion Co.,  61  Mich.  226;  Firemen's  Ins. 
Co.  V,  Thompson,  155  111.  204;  Oreen 
V.  Life  As8*n,  105  Iowa,  628.  A 
**  managing  agent  *'  of  a  foreign  cor- 
poration on  whom  by  statute  process 
may  be  served,  means  some  person  in- 
vested by  the  corporation  with  gen- 
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§  398.]         THE   LAW   OF   PRIVATE  CORPORATIONS.  [CHAP.  VU. 

§  398.  In  New  York  it  is  held  that  when  a  foreign  corpora- 
tion has  done  business  in  that  state,  and  suit  is  brought 
dcxjteine*     ^^  ^  cause  of  action  arising  there,  service  on  one  of 
its  directors  temporarily  in  the  state  on  its  own  busi- 
ness is  a  valid  service  on  the  corporation;  and  this,  on  the 
ground  that  "any  service  must  be  deemed  sufficient  which 
renders  it  reasonably  probable  that  the  party  proceeded  against 
will  be  apprised  of  what  is  going  on  against  him,  and  have  an 
opportunity  to  defend."  *    The  New  York  court  has  certainly 
gone  very  far  in  upholding  the  vaUdity  of  service  on  a  foreign 
corporation.     Section  1780  of  the  New  York  Code  of  Civil 
Procedure  provides  that  "  an  action  against  a  foreign  corpora- 
tion may  be  maintained  by  a  resident  of  the  state,  or  by  a 
domestic  corporation,  for  any  cause  of  action."     Section  432 
provides  that  personal  service  of  the  summons  upon  a  foreign 
corporation  may  be  made  by  delivering  a  copy  within  the  state 
to  the  president,  secretary,  or  treasurer.    In  the  case  referred 
to,  Pope  V.  Terre  Haute  Car  Manufacturing  Company,'  it  ap- 
peared that  a  foreign  corporation  had  transacted  no  business 
within  the  state,  and  had  neither  property  nor  a  place  of  busi- 
ness there.     The  plaintiffs  were  residents,  and  the  cause  of 
action  arose  on  contract.     The  summons  was  served  on  the  de- 
fendant's president  while  he  was  temporarily  within  the  state 
on  his  way  to  a  seaside  resort,  and  not  in  his  official  capacity 
nor  on  any  business  connected  with  the  corporation.     The  court 
held  the  service  sufficient,  and  that  a  judgment  rendered  in  the 
action  would  be  valid  for  every  purpose  within  the  state,  and 
could  be  enforced  against  any  corporate  property  within  the 
state  at  any  time :  "  The  object,"  said  the  court,  "  of  all  service 
of  process  for  the  commencement  of  a  suit  or  any  other  legal 
proceeding  is  to  give  notice  to  the  party  proceeded  against,  and 
any  service  which  reasonably  accomplishes  that  end  answers 
the  requirements  of  natural  justice  and  fundamental  law ;  and 

eral  powers  inyolving  the  exercise  of  ^  Hiller  o.  BurlingtOD,  etc.,  R  R. 

judgment  and  discretion.     Taylor  v.  Co.,  70  N.  Y.  223.    See,  also,  Gibbso. 

Granite  Ass'n,  136  N.  Y.  343.    As  to  Queen  Ins.  Co.,  63  N.  Y.  114;  Lafay- 

who  is  not  a  *^ local  agent*'  of  a  for-  ette  Ins.  Co.  d.  French,  18  How.  404, 

eign  corporation,  on  whom  process  407.    See  §  392. 

may  be  served  according  to  statute,  ^  87  K.  Y.  137. 
see  Mexican  Central  By.  v.  Pinkney, 
149  U.  S.  194. 
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PABT  v.]    COBPOBATE  ACTS   WITHOUT  THE  STATE.         [§  400. 


what  service  shall  be  deemed  sufficient  for  that  purpose  is  to  be 
determiiied  by  the  legislative  power  of  the  country  in  which  the 
proceeding  is  instituted,  subject  only  to  the  limitation  that  the 
service  must  be  such  as  may  reasonably  be  expected  to  give  the 
notice  aimed  at."  The  court  said  they  did  not  determine  what 
would  have  been  the  effect  outside  the  state  of  the  judgment 
rendered  upon  such  service,  and  from  the  authorities  heretofore 
cited  and  the  principles  heretofore  stated,  it  is  clear  that  such 
a  service  and  a  judgment  rendered  thereon  would  have  no 
validity  whatsoever  or  be  recognized  in  the  courts  of  any  other 
state.^  A  judgment,  however,  rendered  in  a  suit  in  which  the 
foreign  corporation  is  brought  within  the  jurisdiction  of  the 
court,  must  under  the  Federal  constitution  be  recognized  in  all 
the  states.' 

§  399.  Finally,  although  the  defendant  foreign  corporation  is 
not  brought  within  the  jurisdiction  of  the  court,  a 
valid  judgment  in  rem  may  be  entered  against  any  mgsi/irem. 
property  attached  within  the  state.'    But  no  valid 
personal  judgment  against  the  corporation  could  be  rendered  in 
an  action  commenced  in  this  way.^ 

§  400.  In  a  number  of  the  states  exist  statutes  prescribing 
the  terms  upon  which  foreign  corporations  shall  be  statutes 
permitted  to  do  business.    These  terms  ordinarily  are  t^^,^ 
that  a  corporation  before  commencing  business  shall  J^^JSJ^ 
file  a  certificate  in  the  prescribed  public  office,  desig-  **®^- 
nating  the  principal  place  of  business  of  the  corporation  within 
the  state  and  a  resident  agent  on  whom  process  may  be  served.^ 


1  Goldey  v.  Moraing  News,  156  U.  S. 
518;  See  PbiHips  o.  Library  Co.,  141 
Pa.  St  462;  Branson  o.  Trum  Bros. 
Macbine  Co.,  16  Pbila.  (Pa.)  112. 

*  Lafayette  Ins.  Co.  v,  French,  IS 
How.  404. 

*  Bnsbel  v.  Commonwealth  Ins. 
Co.,  15  S.  <&  R.  174;  see  Wai-ren 
Hfg.  Co.  V.  iBtna  Ins.  Co.,  2  Paine, 
501;  Latimer  v.  Union  Pac.  By.  Co., 
43  Mo.  105;  Bamett  v.  Chicago,  etc., 
R.  R.  Co.,  4  Hun,  114. 

«  St.  Clair  c.  Cox,  106  U.  S.  360. 

*  By  soliciting  and  receiving  siih- 
leriptions  for  a  newspaper  published 

25 


by  it  in  another  state,  a  foreign  cor- 
poration is  not  doing  business  in 
Alabama  within  the  meaning  of  the 
section  of  the  Alabama  constitution, 
which  prohibits  foreign  corporations 
from  doing  any  business  in  the  state 
without  having  at  least  one  known 
place  of  business  and  an  authorized 
agent  therein.  Beard  v.  The  Union, 
etc..  Publishing  Co.,  71  Ala.  60.  A 
mining  company  which  owns  land 
and  leases  it  for  agricultural  pur- 
poses is  not  doing  business  in  the 
state.  Mo.  C.  &  M.  Co.  v.  Ladd,  160 
Mo.   435.    But    making    a    loan   of 
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Some  states  have  attempted  to  impose  the  farther  condition 
that  no  suit  against  the  corporation  brought  by  a  resident  of 
the  state  shall  be  removed  into  the  Federal  courts.  But  this  is 
unconstitutional.  A  state  may  exclude  foreign  oorporations 
entirely ;  but  if  she  admits  them  to  do  business  within  her  Urn* 
its,  she  cannot  impose  on  them  conditions  repugnant  to  the 
Federal  constitution.^    So  a  state  statute  which  declares  that 


money  in  the  state  secured  by  note 
and  mortgage  is  **  doing  business  ^* 
there.  Ginn  o.  New  England  Mtge. 
Co.f  92  Ala.  135.  Compare  Dundee 
Mtge.  Co.  0.  Nixon,  05  Ala.  318;  In- 
ternational C.  S..  O.  Co.  V,  Wheelock, 
124  Ala.  367;  BaUway  Co.  v.  Fire 
Ass^n,  55  Ark.  163 ;  Scruggs  v. 
Scottish  Mtge.  Co.,  54  Ark.  566; 
White  River  Lumber  Co.  v.  Improve- 
ment Ass^n,  55  Ark.  625;  People  v. 
American  Bell  Telephone  Co.,  117 
N.  Y.  241.  See  Trust  Co.  t.  Ger- 
mania  Ins.  Co.,  106  La.  669.  But  see 
Commercial  Bk.  v,  Sherman,  28  Greg. 
573. 

The  doing  of  a  single  act  of  busi- 
ness within  the  state  does  not  bring 
a  corporation  within  the  operation 
of  the  Colorado  statute.  Cooper 
Mfg.  Co.  V.  Ferjfuson,  113  U.  S.  727; 
Colorado  Iron  Works  v.  Mining  Co., 
15  Col.  499.  See  Florsheim  v.  Lester, 
60  Ark.  120;  S.  S.  L.  Co.  o.  Neimeyer 
L.  Co.,  63  Ark.  268;  Milan  Milling 
Co.  9.  Gorten,  93  Tenn.  590.  Com- 
pare Hacheny  v.  Leary,  12  Ore.  40; 
D.  A  H.  Canal  Co.  v.  Malilenbook,  63 
N.  J.  L.  281.^  Such  a  statute  does  not 
apply  to  a  corporation  which  merely 
sells  in  the  state  through  travelling 
agents.  Toledo  Com.  Co.  v.  Glen 
Co.,  55  O.  St  217;  Mearshon  v.  Potts- 
ville  Lumber  Co.,  187  Pa.  St.  12; 
Wolff  Dryer  Co.  v.  Bigler  Co.,  192 
Pa.  St.  466;  cf.  Hovey's  Estate,  198 
Pa.  St.  385.  A  foreign  corporation 
which  becomes  a  special  partner  in 
a  limited  partnership  within  the 
state  is  held  to  be  engaged  in  busi- 
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ness  there.    People  v,  Robeitt,  153 
N.  Y.  59. 

Where  the  complaint  of  a  foreign 
corporation  is  silent  on  the  subject, 
the  court  will  presume  on  demurrer 
that  the  statute  i-equirements  en- 
abling it  to  do  business  in  the  state 
have  been  complied  with.  Sprague 
V.  Cutler,  etc.,  Co.,  106  Ind.  242; 
Cassaday  c.  American  Ins.  Co.,  72. 
Ind.  95;  Nickels  v.  Building  Ass^n, 
93  Ya.  380.  In  Texas,  complying 
with  tlie  law  as  to  filing  a  certificate 
is  a  condition  precedent  to  main- 
taining an  action,  and  that  fact  mast 
be  alleged  and  proved.  Taber  v.  In- 
terstate B.  <&  L.  Ass*n,  91  Tex.  92. 

A  decree  and  sale  on  foreclosure 
by  a  foreign  corporation  (which  be- 
came the  purchaser  at  the  sale)  is 
not  invalidated  by  the  fact  that  its 
agent  had  not  filed  a  power  of  at- 
torney, as  required  by  statute.  This 
should  have  been  pleaded  in  abate- 
ment in  the  foreclosure  suit.  ElstOD 
V.  Pigott,  93  Ind.  14. 

^  Lafayette  Ins.  Co.  o.  French,  18 
How.  404.  Commonwealth  «.  Coal 
Co.,  97  Ky.  238.  Compare  Bedford 
V.  Eastern  B.  &  L.  Ass^n,  181  U.  S. 
227.  Amendment  XIY.  to  the  Fed- 
eral constitution,  which  forbids  a 
state  to  deny  to  any  person  the  equal 
protection  of  its  laws,  does  not  ap- 
ply to  conditions  imposed  in  foreign 
corporations  on  entering  the  state; 
though  it  may  apply  to  such  corpo- 
rations after  they  have  performed 
the  conditions  entitling  them  to  come 
in.    People  v.  Fire  Ass'n,  92  N.  T. 


PART  v.]     CORPORATE   ACTS   WITHOUT   THE   JSTATli.      [§  400a. 

every  foreign  insurance  company  before  transacting  business  in 
the  state  shall  agree  not  to  remove  any  case  into  the  Federal 
courts,  is  unconstitutional ;  and  an  agreement  filed  in  pursuance 
thereof,  derives  no  support  therefrom  and  is  void.^ 

§  400a.  By  complying  with  such  statutes  and  doing  business 
in  a  state  other  than  that  of  its  creation,  the  foreign  corpora- 
tion subjects  itself  to  all  of  the  laws  in  force  in  such  state,  and 
will  nof  thereafter  be  heard  to  question  them.  Any  statute 
then  in  force  affecting  the  corporation  becomes  a  condition  of 
the  grant  of  the  privilege  to  do  business  in  that  state.^  ^^  What- 
ever its  h'mitations  were  upon  the  power  of  contracting,  what- 
ever its  discriminations  were,  they  became  conditions  of  the 
permit  and  were  accepted  with  it."^  For  any  violation  of  the 
statute  law  of  such  state,  the  state  may  revoke  the  license  of 
sach  corporation^  and  it  is  immaterial  whether  the  statute  which 
was  violated  was  or  was  not  unconstitutional  as  applied  to 


311;  affirmed  Philadelphia  Fire  Ass'u  ' 
t.  New  York,   119  U.  S.  110.    See 
PhoBQix  Ins.  Go.  o.  Welch,  20  Kans. 
672.    In  tome  states  foreign  corpora- 1 
cioDS  are  made  domestic  by  requiring  j 
them  to  take   out  charters,  not  li- 
censes.   See  Debnam  v.  Telephone 
Co.,  128  N.  C.  831 ;  Layden  v.  Knights 
of  Pythias,  128  N.  C.  546.     Thereaf- 
ter they  cannot  remove  to  the  Fed- 
eral courts.      Allison    v.  Southern 
Baflway  Co.,  120  N.  0.  336;  Mathis 
P.  So.  Ry.  Co.,  53  S.  C.  246,  §§  470-481. 

A  state  legislature  may  lay  a  fran- 
chise or  license  tax  on  foreign  cor- 
porations for  the  privilege  of  doing 
business  withi n  the  state.  Comm on- 
wetlth  V.  Standard  Oil  Co.,  101  Pa. 
St  119;  Scottish -Union,  etc.,  Ins. 
Co.  e.  Herriott,  100  Iowa,  606.  See, 
New  York  State  t>.  Roberts,  171  U. 
S.  65S,  holding  valid  a  franchise  tax 
on  a  foreign  corporation  although 
foreign  corporations  wholly  engaged 
in  manufacture  in  the  state  were  not 
^zed.  See  Reyman  Br'g  Co.  v. 
Brister,  179  U.  S.  446. 

It  is  held,  moreover,  that  a  person 


may  waive  a  constitutional  provision 
in  his  favor.  Embury  v.  Conner,  8 
N.  Y.  511;  Sherman  v,  McEeon,  38 
N.  Y.  266;  Vose  xf.  Cockcroft,  44  N. 
Y.  415;  Phyfe  v.  Eimer,  45  N.  Y.  103; 
Matter  of  the  Application  of  Cooper, 

03  N.  Y.  507. 

1  Insurance  Co.  v.  Morse,  20  Wall. 
445;  Doyle  v.  Continental  Ins.  Co., 

04  U.  S.  535,  reversing  State  o.  Doyle, 
40  Wis.  175;  Barron  v,  Burnside,  121 
U.  S.  186;  Southern  Pac.  Co.  v,  Den- 
ton, 146  U.  S.  202.  Approved  in 
Barrow,  etc.,  Co.  v.  Kane,  170  U.  S. 
100.  Compare  Home  Ins.  Co.  v. 
Davis,  29  Mich*.  238;  and  see  Railway 
Co.  V.  Whitton,  13  Wall.  270;  Elston 
V.  Piggott,  03  Ind.  14. 

3  Orient  Ins.  Co.  v.  Daggs,  172 
U.  S.  557;  N.  Y.  L.  I.  Co.  v.  Cravens, 
178  U.  S.  380;  Hancock  Miit.  L.  I. 
Co.  t).  Warren,  181  U.  S.  73;  Fi- 
delity Mut  L.  I.  Co.  V.  Mettler,  185 
U.  S.  308. 

»  Waters-Pierce  Oil  Co.  v.  Texas, 
177  U.  S.  28,  and  repeatedly  quoted 
in  later  cases  cited  under  this  sec- 
tion. 
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natural  persons.*  So,  whatever  regulations  the  state  may  im- 
pose upon  corporations  of  its  own  creation,  it  may  impose  upon 
foreign  corporations.^  And,  if  a  foreign  corporation  complies 
with  a  statute  which  would  be  unconstitutional  as  to  it,  by 
reason  of  impairing  the  obligations  of  contracts,  it  waives  the 
right  thereafter  to  claim  that  such  statute  is  unconstitutional' 
These  decisions  rest  ultimately  on  the  rule  that  a  corporatioa 
is  not  a  citizen  within  the  meaning  of  Article  lY.,  section  1 
of  the  Federal  constitution. 

§  401.    In  regard  to  the  effect  of  non-compliance  with  these 

statutes  the  decisions  of  the  different  states  are  not 
m)Bhcom-  harmonious.  In  Colorado,  where  the  statute  pro- 
p^i*»ce  with  vides  that  foreign  corporations  shaU  file  a  certificate 
utes.  designating  the  principal  place  of  business  where  the 

business  within  the  state  is  to  be  carried  on,*  before 
^^  they  are  authorized  or  permitted  to  do  any  business  in  the 
state,"  a  corporation  that  has  not  complied  with  the  statute 
may  still  sue  for  a  trespass."  In  Indiana  it  is  held  that  a  note 
executed  there  to  a  foreign  insurance  company  is  not  void  be- 
cause the  company  has  not  complied  with  the  statute,  but  that 


»  Waters-Pierce  Oil  Co.  v,  Texas, 
177  U.  S.  28f  approved  in  Cliicago, 
R.  I.  A  P.  Ry.  Co.  V.  Zernecke,  183 
U.  8.  582,  holding  that  a  domestic 
corpoi'atiou  coald  not  contest  tlie 
validity  of  a  statute  in  force  at  the 
time  of  its  incorporation,  as  sach 
statute  was  one  of  the  conditions 
upon  which  it  accepted  its  chaiter. 
See  Insurance  Co.  o.  Craig,  106 
Tenn.  623;  State  v.  Standard  Oil  Co., 
61  Neb.  28. 

'  Dayton  Coal  <&  Iron  Co.  o.  Barton, 
183  U.  S.  23,  requiring  the  redemp- 
tion in  cash  of  store  orders  issued  in 
payment  of  wages.  The  same  stat- 
ute was  sustained  as  to  domestic 
corporations  in  Knoxyille  Iron  Co. 
V.  Harbison,  183  U.  S.  13. 

<  Hale  0.  Lewis,  181  U.  S.  473. 

^  A  certificate  signed  and  acknowl- 
edged by  the  president  and  secretary 
of  a  foreign  corporation  and  filed 
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with  the  secretary  of  state  and  in 
the  office  of  the  recorder  of  deeds  for 
the  county  in  which  it  is  proposed 
to  carry  on  business,  stating  that 
**  the  principal  place  where  the  busi- 
ness shall  be  earned  on  in  the  state 
of  Colorado  shall  be  at  Denver,  in 
the  county  of  Arapahoe,  in  said 
state,  and  that  the  general  manager 
of  said  corporation,  residing  at  the 
said  principal  place  of  business,  i» 
the  agent  upon  whom  process  may 
be  served  in  all  suits  that  may  be 
commenced  against  said  corporsr 
tion,''  is  a  sufficient  complisnce 
with  the  constitution  and  laws  of 
Coloi*ado.  Goodwin  9.  Colorado 
Mortgage  Co.,  110  U.  S.  1. 

*  Utley  V,  Clark-Gardnir  Mfg.  Co., 
4  Col.  369.  Cases  are  collected  in 
Miller  v.  WiUiams,  27  Colo.  34.  See 
Powder  River  CaUle  Co.  «.  Cuiter 
Co.,  9  Montana,  145. 
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the  remedy  on  the  note  is  suspended  until  compliance.^  In  Il- 
linois and  Alabama,  however,  contracts  entered  into  before 
compliance  cannot  be  enforced.^  And  in  Oregon  a  mortgage 
taken  by  a  foreign  corporation  before  compliance  is  void,  at 
least  as  to  all  persons  other  than  the  mortgagor  having  an  inter- 
est or  liens  on  the  premises.^    Construing  this  Oregon  statute 


'  Amer.  Ins.  Co.  v.  Wellman,  60 
Ind.  413;  Security  Say.  Ass'n.  v.  El- 
bert, 153  Ind.  108;  Lamb  v.  Lamb, 
13  Bankr.  Reg.  17;  Wiestiing  v.  War- 
then,  1  Ind.  App.  217.  Compare 
Union  Ina.  Co.  v.  Smart,  60  N.  H. 
45S.  The  reasonable  oonstruction  of 
New  York  statute  (sec.  15  of  the 
Qeoeral  Corporation  Law  of  1892) 
was  that  remedy  was  merely  sus- 
pended until  foreign  corporation 
complied.  Keucdatel  Asphalt  Co. 
«.  Mayor,  165  N.  T.  373;  Goddard  v. 
Crefeld  MilU,  45  U.  S.  App.  84;  see, 
also.  Dearborn  Foundry  Co.  v.  Au- 
gostiae,  5  Wash.  67;  Edison,  etc., 
Co. «.  NaTig*n  Co.,  8  Wash.  370.  The 
ibove  section  of  the  New  York  stat- 
ute has  recently  been  amended 
(ohapter  588  of  the  laws  of  1901)  so 
that  now  the  certificate  must  be 
procared  before  the  contract  is  en- 
tered into. 

The  statute  proTided  that  no  for- 
eign corporation  could  ** maintain*' 
SD  action,  if  they  fail  to  comply  with 
the  statute.  Held^  that  compliance 
liter  suit  was  brought,  but  before 
motion  to  dismiss  was  made,  was 
lafficient.  Carson  Rand  Co.  v.  Stem, 
129  Mo.  381.  See  Huttig  Co.  v.  Ho- 
tel Co.,  6  Wash.  122;  Mutual  B.  L.  I. 
Co.  e.  Winne,  20  Mont.  20;  M'd  Tube 
Works  «.  W.  E.  Imp.  Co.,  87  M'd  207. 

'Cincinnati  Mut.  Health  Assur- 
uee  Co.  V.  Rosenthal,  55  III.  a5;  Su- 
preme Order  Iron  Hall  v.  Grigsby, 
178  III.  57;  Sherwood  v.  Alyis,  83 
Ala.  115;  Farrier  v.  New  England 
Htge.  Co.,  88  Ala.  275;  Craddock  v. 
American  Mtge.  Co.,  88  Ala.  281; 


Christian  o.  American  Mtge.  Co.,  89 
Ala.  108;  Ware  o.  Hamilton  Brown 
Shoe  Co.,  92  Ala.  145;  Colliere  v. 
Davis  Brothers,  94  Ala.  456.  But  in 
Alabama  this  defence  cannot  prevail 
when  the  corporation  has  execut- 
ed the  contract.  Diefenbach  v. 
Vaughn,  116  Ala.  150;  Kindred  v. 
New  England,  etc.,  Co.,  ib.  192; 
Electric  Lighting  Co.  o.  Rust,  117 
Ala.  680;  see  Russell  v.  Jones,  ,107 
Ala.  262.  Moreover,  a  mortgage 
given  in  another  state  to  a  corpora- 
tion of  that  state  is  valid  even 
though  the  mortgagee  has  not  com- 
plied with  the  requirements  to  do 
business  in  the  state  where  the  land 
is  situated.  Elec.  Lighting  Co.  v. 
Rust,  supra, 

s  Bank  of  British  Columbia  v.  Page, 
6  Oreg.  431.  See  In  re  Comstock,  3 
Sawyer,  218;  S.  C,  14  Bankr.  Reg. 
169. 

Where  a  statute  makes  it  **  unlaw- 
ful ^^  for  any  foreign  corporation  to 
do  business  or  acquire  property  be- 
fore compliance,  its  contracts  are 
void  and  cannot  be  recovered  on; 
it  cannot  collect  insurance  premiumB. 
Insurance  Co.  o.  Kennedy,  96  Tenn. 
711 ;  Lumber  Co.  v.  Thomas,  92  Tenn. 
587.  A  curative  statute  was  after- 
ward passed  making  valid  contracts 
where  there  was  a  subsequent  com- 
pliance. See  Butler  v,  U.  S.,  etc, 
As8*n,  97  Tenn.  679. 

When  foraign  insurance  compa- 
nies are  forbidden  to  do  business 
within  a  state  (Iowa)  unless  they 
have  a  certain  amount  of  capital, 
such  a  company,  which  does  not  f  ul- 
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Judge  Deady,  of  the  Federal  Circuit  Court,  has  rendered  the 
most  extreme  decision  of  all  on  this  subject.  He  held  that  land 
foreclosed  under  a  mortgage  made  to  a  foreign  corporation,  and 
bought  in  by  it,  might  be  recovered  back  by  the  mortgagor, 
on  the  ground  that  the  corporation  had  not  complied  with  the 
statute.^  Undoubtedly  foreign  corporations  must  comply  with 
the  statutes  of  the  states  in  which  they  do  business.^  But  un- 
less the  statute  explicitly  declares  that  contracts  entered  into 
before  compliance  shall  be  void,*  it  would  seem  the  better 
legal  policy  to  find  the  result  in  the  liability  of  agents  to  in- 
dictment,* or  in  the  liability  of  the  foreign  corporation  to  be 
ousted  from  its  privilege  of  doing  business  within  the  state.' 
§  402.  A  foreign  corporation  may  not  itself  take  advantage 
of  its  own  non-compliance  with  one  of  these  statutes; 
suit  may  be  brought  against  it  notwithstanding.* 
When  a  foreign  corporation  has  complied  with  the 
prescribed  conditions,  it  acquires  most  of  the  ordinary  privileges 
of  domestic  corporations,  and,  for  instance,  may  plead  the  statute 
of  limitations  like  a  domestic  corporation  or  resident  citizen.^ 
It  does  not  follow,  however,  that  a  foreign  corporation  will  be 

fill    this   condition,  cannot    recover  i     *  A  contract   made  by  a  foieign 
premiums  for  insurance  on  property  \  corporation  before  it  has  complied 


statute  of 
limita- 
tions. 


situated  in  Iowa,  although- the  insur- 
ance contract  was  made  in  the  state 
incorporating  the  corporation.  Sea- 
mans  9.  Zimmerman,  91  Iowa,  363. 

^  Sample  v.  Bank  of  British  Colum- 
bia, 5  Sawyer,  88.  It  is  impossible 
to  agree  with  a  decision  sustaining 
this  dishonest  defence.  Tlie  Wis- 
consin court,  more  in  conformity  to 
the  view  that  debtors  should  pay 
their  just  debts,  holds  that  a  foreign 
insurance  corporation  which  has  not 
complied  with  the  statute  prescrib- 


with  the  statute  will  not  be  held 
void  unless  the  statute  expressly  so 
declares;  and  if  the  statute  imposes 
penalty,  that  will  be  held  ezelusiTe 
of  other  results.  Toledo  Tie  Co.  e. 
Thomas,  33  W.  Va.  566;  cf.  Gar- 
rett  Ford  Co.  v.  Vermont  lAfg.  Co., 
20  R.  I.  187.  . 

*  See  People  v.  Formose,  181  N.  T. 
478. 

<^  See  State  o.  W.   U.  M.  Life  Ins. 
Co.,  47  O.  St.  167. 

*  Hagermad  v.  Empire  State  Co.,  97 


ing  conditions  on  which  it  may  do  |  Pa.  St.  534;  Foster  v.  Lumber  Co.,  5 


business  in  the  state,  may  still  take 
mortgage  security  for  a  debt  due 
there  and  enforce  it  in  the  courts  of 
the  state.  Charter  Oak  Life  Ins.  Co. 
V.  Sawyer,  44  Wis.  387;  see,  also, 
Rogers  v.  Simmons,  155  Mass.  259. 

>See  Hartford  Fire  Ins.  Co.  v,  Ray- 
mond, 70  Mich.  485. 
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S.  Dakota,  57;  see    Sparks  v.  Acci- 
dent Assn.,  100  Iowa,  458. 

'  Huss  0.  Central  R.  R.,  etc.,  Co., 
66  Ala.  472;  Turcott  v.  R.  R.  Co.,  101 
Tenn.  102.  Compare  Barr  v.  King, 
96  Pa.  St.  485. 


PAET  v.]  INCORPORATION  BY  TWO  OR  MORE  STATES.        [§  404. 


entitled  to  plead  the  statute  of  limitations  merely  because  it 
has  oontiiiuoasly  through  its  agents  done  business  in  the  state.^ 

2.  STATUS  OF  A  BODY  OF  MEN  INCORPORATED  BY  THE 
LEGISLATION  OF  TWO  OR  MORE  STATES. 


Om  or  two  coipoTatioiis  ?  §{  40a-408. 


Jarisdiction  of  courts  of  either  state. 
MeetingB,  §  409. 


§  403.  Perplexing  questions  have  arisen  and  seem  likely  to 
arise  in  regard  to  corporations  incorporated  or  con- 
solidated by  the  concurrent  legislation  of  more  than  corpora- 
one  state;  and,  it  is  submitted,  these  questions  can  ^^^^ 
be  properly  solved  only  by  applying  the  analysis  of  the  idea  of 
a  corporation  given  above  in  Chapter  III.  The  two  entirely 
different  notions  conveyed  by  the  term  corporation  must  be 
borne  in  mind ;  the  one,  a  body  of  men ;  the  other,  a  legal  in- 
stitntion  or  group  of  laws  relating  to  the  corporate  enterprise 
in  their  manifestation  in  legal  relations.  Perhaps  the  funda- 
mental qutetion  in  regard  to  incorporation  by  the  concurrent 
legislation  of  two  states,  is  whether,  and  in  what  respects,  there 
results  one  or  two  corporations.  It  is  plain,  using  the  term 
corporation  to  denote  a  body  of  men,  that  there  is  but  one  cor- 
poration ;  for  evidently  there  is  but  one  body  of  shareholders 
who  meet  and  vote ;  and  this  body  is  the  same  whether  acting 
in  the  one  state  or  the  other. 

§  404.  But  is  there  one  or  are  there  two  legal  institutions  ? 
i.  e.,  one  or  two  groups  of  laws  which  have  manifested  them- 
selves in  legal  relations.  A  law  has  no  force  beyond  the  limits 
of  the  state  enacting  it.  A  legal  right  is  the  power  which  a 
person  has  through  the  aid  of  a  law  to  compel  another  to  do  or 
forbear;  and,  as  before  pointed  out,  a  legal  right  with  its  cor- 
responding liability  constitutes  a  legal  relation,  which  is  the 


1  Habbard  «.  United  Stotes  Morlr 
SBge  Co.,  14  m.  App.  40;  MaUory  v. 
tloga  R.  R.  Co.,  3  Abb.  Dec.  (N.  Y.) 
139.  Bat  in  Montana,  where  a  tor- 
9\ffi  corporation  has  owned  property 
ttd  openly  maintained  a  place  of 
^Qsinen,  with  a  managing  agent,  in 
the  state,  a  personal  Judgment  can 
^  tendered  against  It,  and  it  can 


plead  the  statute  of  limitations, 
though  it  has  failed  to  comply  with 
the  Montana  statute,  by  filing  its 
charter;  such  failure  merely  reliev- 
ing any  party  suing  the  corporation 
from  proving  its  incorporation,  ex- 
cept by  reputation.  (The  statute  is 
express  herein.)  King  v.  National 
M.  T.  E.  Co.,  4  Montana,  1. 
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manifestation  of  a  rule  of  law  in  operation.^  It  is  consequently 
evident  that  the  identical  legal  relation  cannot  subsist  in  two 
states,  except  in  so  far  as  it  is  the  manifestation  of  a  law  ope- 
rating in  both ;  i.  e.^  the  manifestation  of  a  law  of  Congress  or 
a  provision  in  the  Federal  constitution.  In  so  far  as  a  person 
has  a  right  which  is  the  manifestation  of  a  constitutional  pro- 
vision, or  of  a  law  of  Congress  competently  enacted,  the  identity 
of  the  right  is  not  affected  by  the  fact  of  its  possessor  being  in 
New  York  or  New  Jersey.* 

§  405.  To  illustrate,  suppose  New  York  and  New  Jersey  to 
incorporate  a  railroad  corporation  by  precisely  similar  legislsr 
tion;  each  state  enacting  among  other  provisions  that  the 
shareholders  shall  be  individually  liable  for  debts  due  the  em- 
ployes of  the  company.  Suppose  A.  to  be  an  employ^,  and  B. 
a  shareholder.  In  New  Jersey  A.^s  right  against  B.  depends 
on  the  New  Jersey  enactment  backed  by  the  physical  power 
of  the  New  Jersey  government ;  and  in  New  York  A.'s  right 
against  B.  depends  on  the  New  York  enactment.  A.'s  right 
in  New  York  is  the  manifestation  of  a  law  different  from  the 
law  which  manifests  itself  in  A.'s  right  in  New  Jersey ;  and 
would  be  enforced  by  a  different  set  of  courts,  whose  decrees 
in  their  turn  would  be  enforced  by  different  physical  backings. 
However,  a  right  of  A.  against  B.  having  once  vested  in  respect 
of  a  debt  due  from  the  corporation,  neither  state  can  pass  a  law 
depriving  A.  of  his  right ;  for  such  an  enactment  would  be 
void  under  the  -Federal  constitution,  as  impairing  the  obligation 
of  a  contract.  This  further  guaranty  of  A.'s  right,  that  he 
shall  not  be  deprived  of  it,  is  not  the  manifestation  of  a  state 
law ;  but  of  a  rule  of  law  contained  in  the  Federal  constitution, 
and  thus  operating  in  both  states ;  and  would  in  the  last  resort 
be  enforced  in  either  state  by  the  same  power.  Consequently, 
this  further  right  of  A.  is  identical  in  both  states. 

Accordingly,  it  may  be  said,  that  the  legal  relations  subsist- 

etc.,  R.  R.  Co.,  9S  Pa.  St.  90.  See 
Eby  ©.  Nortliern  Pao.  R.  R  Co.,  IS 
Phila.  144,  which  holds  that  a  cor- 
poration created  by  act  of  Congiess 
may  be  sued  anywhere  in  Pennsyl- 
vania where  proper  serrioe  oi  prooett 
can   be   made,  as  the   corporation 


1  Chap.  III. 

^  Accordingly,  a  corporation  cre- 
ated by  act  of  Congress  and  doing 
business  in  Pennsylvania  is  not  a 
**  foreign  corporation "  under  the 
Pennsylvania  statutes  which  provide 
for  the  taxation  of  foreign  corpo- 
rations.    Commonwealth  v.  Texas,  i  exists  in  Pennsylvania. 
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PART  y.]  INCORPORATION  BY  TWO  OR  MORE  STATES.       [§  406. 


ing  in  respect  of  any  corporate  enterprise,  which  extends 
thronghoat  two  or  more  states,  in  so  far  as  in  each  state  they 
are  manifestations  of  different  groups  of  laws,  are  different 
groaps  of  legal  relations,  and  constitute  not  identical,  thongh 
perhaps  precisely  similar  legal  institutions.  Thas  there  may 
be  said  to  be  two  corporations.^ 

§  406.  Justice  Breese  said,  giving  the  opinion  of  the  Supreme 
Court  of  Illinois  in  Quincy  Bridge  Company  v,  Adams  County,^ 
^  But,  it  is  said  by  the  appellants,  this  corporation,  although 
it  deriyed  some  of  its  powers,  and  in  part  its  corporate  exist- 
ence, from  this  state,  derived  an  equal  part  from  the  sovereign 
state  of  Missouri,  and  therefore  they  are  not  a  corporation 
created  nnder  the  laws  of  either  state.  To  this  it  is  answered, 
and  we  think  satisfactorily,  that  the  legislatures  of  this  state 
and  of  Missouri  cannot  act  jointly,  nor  can  any  legislation  of 
ihe  last  named  state  have  the  least  effect  in  creatin^a  corpora- 
tion in  this  state.  Hence,  the  corporate  existence  of  appellants 
considered  as  a  corporation  of  this  state  must  spring  from  the 
legislation  of  this  state,  which,  by  its  own  vigor,  performs  the 
act.  The  states  of  Illinois  and  Missouri  have  no  power  to  unite 
in  passing  any  legislative  act.  It  is  impossible  in  the  very 
nature  of  their  organization  that  they  can  do  so.  They  cannot 
80  fuse  themselves  into  a  single  sovereignty,  and  as  such  create 
a  body  politic  which  shall  be  a  corporation  of  the  two  states, 
without  being  a  corporation  of  each  state  or  of  either  state. 
As  argued  by  appellee,  the  only  possible  status  of  a  company 
acting  under  charters  from  two  states  is  that  it  is  an  association 
incorporated  in  and  by  each  of  the  states,  and  when  acting  as  a 
corporation  in  either  of  the  states,  it  acts  under  the  authority  of 
the  charter  of  the  state  in  which  it  is  then  acting,  and  that 


^  The  same  body  of  persons  can, 
by  accepting  charters  from  two 
■takes,  become  *^  constituted  into 
two  distinct  corporate  entities  in  the 
two  states,  acting  in  each  according 
to  the  powers  locaHy  bestowed,  as 
distinctly  as  though  they  had  noth- 
ing in  common,  either  as  to  name, 
capital,  or  membership/^  Clark  v, 
Barnard,  108  U.  S.  436.  See,  also, 
Kahl  V.  ICemphis,  etc.,   R.   R.   Co. 


05  Ala.  337.  Yet  the  Supreme  Court 
has  said  in  a  later  case  that  when  a 
corporation  is  chartered  under  the 
same  naine  by  several  states,  it  has 
but  one  set  of  shareholders,  and  each 
shareholder  is  interested  in  all  its 
property.  Graham  v,  Boston,  etc., 
R.  R.  Co.,  118  U.  S.  162. 
s  88  111.  616,  619. 
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only ;  tlie  legislation  of  the  other  state  having  nooperatioa  be- 
yond its  territorial  limits."  * 

Speaking  with  reference  to  the  consolidation  of  corporations 
organized  under  the  laws  of  different  states,  Judge  Cooley  said 
in  a  Michigan  case : — 

"  It  is  familiar  law  that  each  corporation  has  its  existence 
and  domicile,  so  far  as  the  term  can  be  applied  to  the  artificial 
person,  within  the  territory  of  the  sovereignty  creating  it ;  it 
comes  into  existence  there  by  an  exercise  of  the  sovereign  will ; 
and  though  it  may  be  allowed  to  exercise  cor{X)rate  functions 
within  another  sovereignty,  it  is  impossible  to  conceive  of  one 
joint  act,  performed  simultaneously  by  two  sovereign  states, 
which  shall  bring  a  single  corporation  into  being,  except  it  be 
by  compact  or  treaty.  There  may  be  separate  consents  given 
for  the  consolidation  of  corporations,  separately  created;  but 
when  the  two  unite  they  severally  bring  to  the  new  entity  the 
powers  and  privileges  already  possessed,  and  the  consolidafed 
company  simply  exercises  in  each  jurisdiction  the  powers  the 
corporation  there  chartered  has  possessed,^  and  succeeds  there 
to  its  privileges.  It  may  well  happen,  as  indeed  it  often  has, 
that  the  consolidated  company  will  be  a  corporation  possessing 
in  one  state  very^  different  rights,  powers,  privileges,  and  im- 
munities to  those  possessed  in  another,  and  subject  to  very  dif- 
ferent liabilities.  And  after  the  consolidation  each  state  legis- 
lates in  respect  to  the  road  within  its  own  limits,  and  which 
was  constructed  under  its  grant  of  corporate  power,  the  same 
as  it  did  before.  And  it  cannot  follow  the  new  organization 
with  its  legislation  into  another  state.  It  has  been  said  that 
the  consolidated  company  exists  in  each  state  under  the  laws 
of  that  state  alone ;  and  this  is  the  effect  of  the  decision  in  Del- 
aware Railroad.  Tax,  18  Wall.  206,  and  in  many  other  cases. 


^  See,  also,  State  v.  Northern  Cen- 
tral Ry.  Co.,  18  Md.  193, 213;  Pamum 
V.  Blaokstone  Canal  Co.,  1  Samner,  47; 
Port  Royal  R.  R.  Co.  v,  Hammond, 
58  Ga.  523;  County  of  Allegheny  v, 
Cleveland,  etc.,  R.  R.  Co.,  51  Pa.  St. 
228;  Missouii  Pac.  Ry.  v.  Meek,  32 
U.  S.  App.  691.  In  Covington  Bd'g 
Co.  V.  Mayer,  31  Ohio  St  317,  325,  it 
was  said  that  a  corporation  created 
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by  two  states,  receiving  similar 
charters  from  both,  *Ms  a  single  co^ 
poration  clothed  with  the  powen  of 
two  corporations.  It  acts  under  two 
charters,  which,  in  all  respects,  are 
identical,  except  as  to  the  source 
from  which  they  emanate.^'  CI 
Keokuk  Bridge  Co.  v.  People*  1<^1 
111.  132. 
'  How  about  interstate  comity? 


PAKT  v.]  INCORPORATION  BY  TWO  OR  MORE  STATES.         [§  407. 

It  also  follows  necessarily  from  the  doctrine  maintained  by  the 
Federal  Supreme  Court  in  respect  to  the  citizenship  of  corpora- 
tions. That  doctrine  is  that  a  corporation  is  deemed  to  be  a 
citizen  of  the  state  which  has  created  it,  and  an  organization  of 
members  who  are  citizens  of  that  state.  When,  therefore,  two 
corporations  created  in  different  states  consolidate,  though  for 
most  purposes,  they  are  not  therefore  to  be  separately  regarded, 
yet  in  each  state  the  consolidated  company  is  deemed  to  stand 
in  the  place  of  the  corporation  to  which  it  there  succeeded,  and 
of  its  members,  and  consequently  to  be  a  citizen  of  that  state 
for  many  purposes,  while  in  the  other  state  it  would  stand  in 
the  place  of  the  other  corporations  in  respect  to  citizenship 
there." ' 

§407.  Still,  perhaps,  the  qnestion  whether  there  is  one  or 
two  corporations  may  be  regarded  as  mainly  one  of  definition. 
Thus,  if  we  define  a  corporation,  meaning  a  legal  institution, 
as  the  sum  of  the  legal  relations  subsisting  in  respect  of  a 
given  corporate  enterprise,  it  may  be  said  that  this  sum  in- 
dades  all  the  legal  relations,  whether  they  be  the  manifesta- 
tions of  the  laws  of  New  York  or  of  New  Jersey.  But  the  sum 
of  all  these  legal  relations  cannot  subsist  in  either  state ;  part 
of  them  subsisting  in  one  and  part  in  the  other ;  though  the 
two  parts  may  be  so  precisely  similar  that  for  most  purposes 
they  can  be  regarded  as  identical.  And  thus,  though  there 
may  be  said  to  be  but  one  corporation,  it  does  not  subsist  in 
its  sum  total  in  either  state.^  On  the  other  hand,  the  group  of 
legal  relations  subsisting  in  either  state  may  there,  if  the  courts 
so  choose,  be  regarded  as  the  corporation,  without  reference  to 
the  group  of  legal  relations  which  subsist  in  respect  of  the  same 
corporate  enterprise  in  the  other  state.     And  viewing  the  mat- 


1  Chicago  and  X.  W.  Ry.  Co.  r. 
Auditor-General,  53  Mich.  79,  92. 
Opinion  of  the  court  per  Cooley,  0. 
J. I  citing  many  cases. 

The  contracts  of  such  a  corpora- 
tion will  be  construed  "  as  if  made 
by  the  corporation  of  each  state  in 
which  the  subject-matter  lies;  ut  rea 
magit  wUeat  quom  p ereat.^ ^    Baoine, 


etc.,  R.  R.  Co.  V.  Farmers^  Loan,  etc., 
Co.,  49  III.  331,  852. 

*  In  Newport  and  Cincinnati  Bridge 
Co.  V.  Wooley,  78  Ky.  523,  it  was 
held  two  states  could  not  by  partial 
legislation  create  a  corporation  which 
should  baye  a  complete  legal  exist- 
ence in  either.  A  corporation  can- 
not have  two  domiciles.  But  see 
$409. 
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ter  in  this  way,  there  may  be  said  to  be  two  groaps  of  legal 
relations ;  i.  e,,  two  legal  institutions,  or  corporations.* 

§  408.  The  preceding  remarks  seem  to  accord  with  the  de- 
cisions of  the  Federal  Supreme  Court.'  For  instance,  in  Ohio 
and  Mississippi  Railroad  Co.  v.  Wheeler,'  it  was  held  that  there 
could  not  be  a  corporation  endowed  with  corporate  capacities 
by  the  co-operating  legislation  of  two  states,  so  as  to  be  one 
and  the  same  legal  being  in  both ;  for  a  corporation  has  no  legal 
existence  in  a  state  except  by  the  laws  of  that  state.  No  state 
can  confer  corporate  existence  in  another.  In  accordance  with 
this,  a  court  in  either  state  would  limit  the  range  of  its  legal 
vision  to  the  group  of  legal  relations  subsisting  there.  To  be 
sure,  in  Eailroad  Co.  v.  Harris,*  Justice  Swayne  said,  giving 
the  opinion  of  the  court :  "  We  see  no  reason  why  several  states 
cannot  by  competent  legislation  unite  in  creating  the  same  cor- 
poration, or  in  combining  several  pre-existing  corporations  into 
one."'  It  does  not  necessarily  follow,  however,  that  the  whole 
of  such  a  corporation  would  exist  in  any  one  state.  But  view- 
ing the  corporation  in  this  light,  a  court  would  extend  its  vision 
to  the  legal  relations  subsisting  in  all  the  states  through  which 
the  corporate  enterprise  might  extend.  The  point  which  the 
court  in  Kailroad  Company  v.  Harris  actually  decided,  was  that 
a  railroad  corporation  chartered  by  several  states  and  by  Con- 
gress as  well,  was  amenable  to  the  courts  of  the  District  of 
Columbia  for  personal  injuries  received  on  its  road  in  Virginia. 
In  a  later  case  the  Supreme  Court  held  that  although  one  cor 


1  See  Clark  v.  Barnard,  108  U.  S. 
436,  and  compare  Heaen  v.  Baltimore, 
etc.,  H.  R.  Co.,  17  W.  Va.  881. 

"  It  is  true  that  the  Erie  Railway 
Company  is  a  foreign  corporation,  yet 
at  the  same  time  it  is  domestic  to  the 
full  extent  of  the  powers  and  fran- 
chises of  New  Jersey.  A  corporation 
may  have  a  twofold  organization, 
and  be,  so  far  as  its  relations  to  our 
state  is  concerned,  both  foreign  and 
domestic.  It  may  have  a  corporate 
entity  in  each  state,  yet  in  its  gen- 
eral character  be  of  a  bifold  organiza- 
tion.^*   McGregor,  qui  tarn,  v.  Brie 
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Ry.  Co.,  85  N.  J.  L.  115,  118.  Opin- 
ion of  court  per  Bedle,  J.  Cf.  Beni- 
hardt  v.  Brown,  119  N.  C.  506. 

*  See  Nashua  R.  R.  v.-  LoweU  R.  R., 
136  U.  S.  857. 

>  1  Black,  286. 

4  12  Wall.  65,  82 ;  perhaps  modify- 
ing the  language  of  the  court  in  Ohio 
and  Miss.  R.  R.  Co.  v.  Wheeler.  But 
see  the  latest  expression  of  the 
Federal  Supreme  Court,  in  note  to 
§405. 

^  Ace.  Bishop  V.  Brainard,  28  Oooau 
289. 


PART  v.]    INCOBPORATION  BY  TWO  OE  MORE  STATES.       [§  409. 


poration  be  consolidated  >yith  another  incorporated  by  a  differ- 
ent state,  still  in  its  own  state  it  exists  under  the  laws  thereof.' 
§  409.  Corporations  owing  part  of  their  corporate  existence 
to  a  state,  and  exercising  their  franchises  within  its  Jnriadio- 
limits,  may  be  there  restrained  from  expending  their  q^^  of 
funds  for  other  than  corporate  purposes  anywhere.*  |^^f 
But  a  state  court  of  chancery  has  no  jurisdiction  to  Meetings, 
compel  a  domestic  corporation  to  go  into  another  state,  from 
which  it  may  also  have  received  a  charter,  and  there  specifically 
execute  a  contract,  by  opening  ditches  on  the  complainant's 
land,  and  keeping  them  open  to  a  certain  depth ;  and  on  its 
failure  thus  to  perform,  to  enforce  the  decree  by  attachment 
and  sequestration  of  its  property  in  the  former  state.^    A  cor- 
poration created  by  charters  from  two  states  may  competently 
hold  shareholders'  meetings  in  either ;  *  and  a  meeting  held  in 
one  of  the  states  is  valid  with  respect  to  all  the  property  of  the 
corporation  wherever  situated.     Such  a  corporation  has  a  domi- 
cile in  each  state.' 


1  Mailer  o.  Dovs,  94  U.  S.  444; 
Ace.  Railway  Co.  v.  WhiUon,  13 
Wall.  270.  Compare  Kahl  o.  Mem- 
phiB,  etc.,  R.  K.  Co.  05  Ala.  337.  A 
corporation  formed  by  the  coosolida- 
tion  of  foreign  and  domestic  corpora- 
tions held  a  domestic  corporation. 
St  Paul  A  N.  R'y  Co.,  in  re,  36  Minn. 
85;  compare  Railroad  9.  Barnhill,  91 
Teui.  305.    See  §§  411,  412. 

A  charter  granted  by  two  states  to 
a  corporation  is  not  only  a  compact 
with  it,  bat  alao  a  contract  between 
the  two  states;  and  the  same  con- 
struction must  be  pat  on  it  by  both. 
Cleveland  and  Pittsburgh  R.  R.  Co.  v. 
Speer,  56  Pa.  St.  325;  Brocket  v. 
Ohio,  etc.,  R.  R.  Co.,  14  Pa.  St.  241, 
244.  But  Art  1,  sec.  10,  of  the  Fed- 
eral constitution  forbids  compacts 
between  states;  hence  qucere  ? 

'State  V.  Northern  Central  R*y 
Co.,  18  Md.  193,  213.  See  Wilmer 
e.  Atlanta,  etc.,  R'y  Co.,  2  Woods, 
409;  Fisk  V.  Chicago,  etc.,  R.  R.  Co., 
53  Barb.  518.     A  Connecticut  court 


has  jurisdiction  to  foreclose  a  mort- 
gage made  by  a  consolidated  corpo- 
ration created  by  New  York  and 
Connecticut,  although  part  of  the 
mortgaged  property  lies  in  New 
York.  Mead  v.  New  York,  H.  and  N. 
R.  R.  Co.,  45  Conn.  199. 

»Port  Royal  R.  R.  Co.  v,  Ham- 
mond, 58  Ga.  523.  See  Eaton,  etc., 
R.  R.  Co.  V,  Hunt,  20  Ind.  457;  Hart 
V.  Boston,  H.  and  E.  R.  R.  Co.,  40 
Conn.  524. 

*  Covington  Bridge  Co.  v,  Mayer, 
31  Ohio  St.  319;  Graham  v,  Boston, 
etc.,  R.  Co.,  14  Fed.  Rep.  753. 

^  Graham  v.  Boston,  etc.,  R.  R.  Co., 
118  U.  S.  162;  Guinault  v.  Louisville, 
etc.,  R.  R.  Co.,  41  La.  Ann.  571; 
Ohio  A  M.  R'y  Co.  v.  People,  123 
111.  467;  Ga.  <&  Ala.  R'y  v.  StoUe- 
merck,  122  Ala.  539.  But  authority 
from  a  state  to  a  foreign  railroad 
corporation  to  extend  its  road  into 
such  state,  does  not  make  the  cor- 
poration a  corporation  of  that  state, 
unless  the  language  of  the  statute 
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§  411.]        THE  LAW  OF   PBIVATE  COBPOBATIONS.    [CHAP.  VII. 


3.  CITIZENSHIP  OF  CORPORATIONS  WITH  RESPFX3T  TO 
THE  JURISDICTION  OF  THE  FEDERAL  COURTS. 


Earlier  rule,  §  410. 
Overruled,  §§  411,  418. 


Ayermento  in  pleading,  §  418. 


Earlier 
rule. 


§  410.  The  questions  just  discussed  r^arding  the  status  of  a 
corporation  incorporated  by  two  states  have,  in  large 
measure,  arisen  with  respect  to  that  jurisdiction  of 
the  Federal  courts  which  depends  on  the  citizenship 
of  the  parties  to  a  suit.^  The  earliest  case  in  the  Supreme  Court 
on  this  jurisdiction,  when  a  corporation  is  a  party,  is  Bank  of 
United  States  v.  Deveaux,^  which  held  that,  though  a  corpora- 
tion aggregate  composed  of  citizens  of  one  state  might  sue  a 
citizen  of  another  state  in  a  Federal  Circuit  Court,  yet  such  a 
corporation  could  not  in  its  corporate  capacity  be  a  citizen  of 
the  state  incorporating  it  so  as  to  be  competent  to  sue  in  a  Fed- 
eral Circuit  Court  without  regard  to  the  citizenship  of  its  mem- 
bers.' 
§  411.  This  case  was  overruled  in  Louisville,  Cincinnati,  etc., 
R.  R.  Co.  V.  Letson,*  where  the  court  said  that  a  cor- 
overruied.  pQ^^tiQ^  created  by  a  state  to  perform  its  functions 
under  the  authority  of  that  state,  and  only  suable  there,  though 
it  may  have  members  out  of  the  state,  seemed  to  them  a  per- 
son, though  an  artificial  one,  inhabiting  and  belonging  to  that 


implies  the  creation  of  a  corpora- 
tion. PennBylvania  R.  R.  Co.  v.  St. 
Louis,  etc.,  R.  R.  Co.,  118  U.  S. 
290;  Groodlett  o.  Louisville,  etc.,  K. 
R.,  122  U.  S.  391;  Louisville,  N.  A. 
&  C.  R'y  Co.  t>.  Louisville  Trust  Co., 
174  U.  S.  552.  This  is  a  question  of 
legislative  intent;  i.  e.,  did  the  state 
mean  the  foreign  corporation  to  be- 
come a  domestic  corporation?  An- 
gler V,  East  Tennessee,  etc.,  R.  R.,  74 
6a.  633.  Francliises  granted  by  a 
state  to  a  foreign  corporation  will  not 
make  it  a  domestic  corporation, 
where  it  does  not  accept  the  fran- 
chises or  act  under  them.  Philadel- 
phia, W.   &  B.   R.   R.   Co.  V.  Kent 
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County  R.  R.  Co.,  5  Houat  (Del.)  127. 

1  A  corporation  may  be  entitled  on 
other  grounds  to  sue  in  a  Federal 
court.  See  Fed.  Cons.,  Art  III.  §  2. 
Compare  Miners'  Bank  o.  Iowa,  12 
How.  1.  A  national  bank  can,  by 
reason  of  its  charticter  as  such,  sue  in 
a  Federal  court.  Bank  of  Omaha  9. 
Douglas  County,  3  Dill.  298. 

3  5  Cranch,  61. 

^  Accord, Commercial,  etc.,  Bank  v. 
Slocomb,  14  Pet  60;  Irvine  o.  Lowry, 
14  Pet  293. 

«  2  How.  497.  This  waa  the  first 
case  in  the  Supreme  Court  reports 
where  a  railroad  corporation  was  a 
party. 


PABTV.]  CITIZENSmP  OF  A  CORPORATION. 


[§  412. 


state^  and  therefore  entitled,  for  the  purpose  of  suing  and  being 
sued,  to  be  deemed  a  citizen  thereof.  It  was  accordingly  held, 
that  a  citizen  of  one  state  could  sue  a  corporation  created  by 
another  in  the  Federal  Circuit  Court  for  the  latter  state,  al- 
thoogh  some  of  the  members  were  not  citizens  of  the  state 
where  the  suit  was  brought,  and  the  state  itself  was  a  member 
of  the  corporation. 

The  last  case  was  followed,  after  some  years,  by  Railway  Co. 
V.  Whitton,^  where  the  court  again  held  that  although  a  corpo- 
ration, being  an  artificial  body  created  by  legislation,  was  not  a 
citizen  within  the  meaning  of  several  provisions  of  the  consti- 
tation,  still  where  rights  of  action  were  to  be  enforced,  it  would 
be  regarded  as  a  citizen  of  the  state  where  it  was  created, 
within  the  meaning  of  the  clause  extending  the  judicial  power 
of  the  United  States  to  controversies  between  citizens  of  differ- 
ent states. 

§  412.  Sailway  Co.  v.  Whitton  was  aflBirmed  in  MuUer  v. 
Dows,^  though  the  reasoning  of  the  court  was  somewhat  modi- 
fied in  the  latter  case ;  where  it  was  said  that  a  corporation 
could  not  itself  be  a  citizen  of  a  state  in  the  sense  in  which  the 
word  *^  citizen  "  is  used  in  the  Federal  constitution.  But  they 
held  that  a  suit  might  be  brought  in  a  Federal  court  by  or 
against  a  corporation,  and  that  in  such  a  case  the  suit  would  be 
regarded  as  if  brought  by  or  against  the  shareholders,  all  of 
whom  for  jurisdictional  purposes  would  be  conclusively  pre- 
somed  to  be  citizens  of  the  state  incorporating  the  corporation.^ 


»«  Wan.  270. 

*M  U.  S.  444. 

*  See  St  Louis,  etc.,  Ry.  v.  James, 
161 U.  S.  545;  Barrow  Steamship  Go. 
«.  Kane,  170  U.  S.  100;  Steamship 
Ca  9.  Tugman,  106  U.  S.  118;  Maltz 
«.  Amer.  Exp.  Co.,  1  Flip.  611.  Un- 
der §  11,  of  the  judiciary  act  of  1789, 
s  ourporation  cannot  be  made  a  party 
defendant  to  a  civil  suit  in  a  Federal 
CircQit  or  District  Court  by  original 
process,  in  any  other  district  than  a 
district  of  the  state  by  which  it  was 
created.  Myers  v.  Dorr,  13  Blatchf . 
22.  A  corporati  on  by  doing  busi  iiess 
in  s  state  as  jwrmitted  by  the  laws 


I  thereof,  having  a  resident  agent,  etc, 
does  not  become  a  citizen  of  that 
state  for  the  purposes  of  Federal 
jurisdiction.  Insurance  Co.  v.  Fran- 
cis, 11  Wall.  210;  Martin  v.  R.  R.,  151 
U.  S.  673.  See  Brownell  v.  Troy,  etc., 
R.  R.  Co.,  18  Blatchf.  243;  Callahan 
0.  Louisyille,  etc.,  R.  Co.,  11  Fed. 
Rep.  536;  Guinn  v.  Iowa  Cent.  Ry. 
Co.,  14  Fed.  Rep.  323.  But  see  B.  A 
O.  R.  R.  Co.  V,  Wightman's  Adm'r, 
29Gratt.  (Ya.)  431;  Same  v.  Noell's 
Adm'r,  32  Gratt.  394;  Stout  o.  Sioux 
City,  etc.,  R.  R.  Co.,  3  McCrary,  1; 
N.  T.  A  Erie  R.  R.  Co.  v.  Shepard,  5 

I  McLean,  455.  For  instance,  a  railroad 
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§  412.]        THE  LAW   OF  PBIVATB  COBPOBATIONS.    [CHAP.  VU. 

The  plaintiff  in  MuUer  v.  Dows  was  a  resident  of  Missouri,  and 
saed  the  corporation  in  the  United  States  Circuit  Cburt  for 
Iowa.  The  corporation  was  incorporated  by  both  Missouri  and 
Iowa ;  and  it  was  held  that  as  to  suits  brought  in  Iowa  the  Mis- 
souri corporation  could  not  be  regarded,  and  the  Circuit  Court 
for  Iowa  had  jurisdiction  of  the  suit.*  On  similar  principles, 
applied  under  reversed  circumstances,  it  was  held  in  Ohio  k 
Miss.  R.  R.  Co.  V.  Wheeler,'  that  a  corporation  created  by  Ohio 
and  Indiana  could  not  sue  a  citizen  of  Indiana  in  a  United 
States  Circuit  Court  for  the  district  of  Indiana. 

The  Federal  Supreme  Court  has  recently  enunciated  the  fol- 
lowing proposition :  a  railroad  corporation  may,  when  author- 
ized by  its  own  state,  accept, authority  from  another  state  to 
extend  its  road  into  such  state,  and  subject  itself  to  rules,  eta, 
prescribed  by  the  second  state.  This  is  not  within  the  prohi- 
bition of  the  Federal  constitution  against  compacts  between 
states.  Such  corporations  may  be  treated  by  each  of  the  states 
as  domestic  corporations. 

The  presumption  that  a  corporation  is  composed  of  citizens 
of  the  state  creating  it,  accompanies  it  when  it  does  business  in 
another  state,  and  it  may  sue  or  be  sued  in  the  Federal  courts 
in  such  other  state  as  a  citizen  of  the  state  of  its  original  crea- 


corporation  created  by  Maryland 
does  not  become  a  citizen  of  Virginia 
by  taking  a  lease  of  a  Virginia  rail- 
road, and  can  still  remoye  to  the 
Federal  court  a  suit  brought  against 
it  by  a  citizen  of  Virginia.  R.  R.  Co. 
0.  Koontz,  104  U.  S.  6.  A  domestic 
corporation  created  by  a  state  divided 
into  more  than  one  Federal  district, 
is  for  purposes  of  determining  Fed- 
eral jurisdiction,  a  citizen  of  that 
district  where  it  has  its  headquarters, 
•to.  Qalvestoh,  etc.,  Ry.  Oo.  v.  Gon- 
zales, 161  U.  S.  496. 

Where  by  the  local  law  a  foreign 
corporation  is  amenable  to  suit  in 
the  courts  of  the  state,  service  being 
made  npon  an  agent  within  the  state, 
the  Federal  courts  may  be  regarded 
as  courts  of  the  state,  and  may  take 
jurisdiction  on  a  service  that  would 
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be  good  in  a  state  court  St  porii 
Schollenberger,  96  U.  S.  309;  Eston 
V,  St.  Louis,  etc.,  Mfg.  Co.,  2  McOraiy 
362.  Even  if  the  state  statutes  do 
not  authorize  suits  by  persons  not 
resident  of  that  state,  a  Federal 
court  may  take  jurisdiction  of  an  ao- 
tion  begun  by  a  citizen  of  another 
state  by  service  upon  an  agent  of  s 
foreign  corporation  designated  by  it 
pursuant  to  a  state  statute.  Barrow 
Steamship  Co.  e.  Kane,  170 U.S.  100. 

1  See  §  408.  Also,  Marshall  o.  Bal- 
timore, etc.,  R.  R.  Co.,  16  How.  31i 

>  1  Black.  286,  §  408;  accord,  Hem- 
phis,  etc.,  R.  R.  Co.  V.  Alabama,  107 
U.  S.  581;  County  of  Allegheny  r. 
Cleveland,  etc.,  R.  R.  Co.,  61  Pa.  St 
228.  Compare  R.  R.  Co. «.  Harris, 
12  Wall.  66. 


PART  v.]  CITIZENSHIP  OF  A   COBPOBATION. 


[§  413. 


tion.  Bat  thoagh  such  corporation  be  endowed  in  the  second 
state  mth  all  the  privileges  of  a  domestic  corporation,  it  shall 
not  be  deemed  to  be  composed  of  citizens  of  such  second  state 
flo  as  to  confer  jurisdiction  in  the  Federal  courts  at  the  suit  of 
a  citizen  of  the  state  of  its  original  creation.^ 

§  413.  In  order  to  give  jurisdiction  to  the  Federal  court,  it 
should  appear  by  the  pleadings  that  the  corporation  Avermente 
was  incorporated  by  a  state  other  than  that  of  which  ^  pleading. 
the  other  party  is  a  citizen.^  An  averment  that  a  drawbridge 
company  were  citizens  of  Indiana  is  sufficient  to  give  jurisdic- 
tion to  a  Federal  Circuit  Court,  the  company  having  been  in- 
corporated by  a  public  statute,  of  which  the  court  is  bound 
judicially  to  take  notice.^  Likewise,  that  the  defendant  ^'  is  a 
foreign  corporation  formed  under  and  created  by  the  laws  of 
the  state  of  New  York,"  is  a  sufficient  averment  of  citizenship.* 
But  in  a  suit  brought  against  a  corporation  by  a  state,  an  aver- 
ment that  the  defendant  is  ^'  a  body  politic  in  the  law  of  and 
doing  business  in  "  another  state  is  insufficient  to  give  jurisdic- 
tion to  the  Federal  Supreme  Court.'*  An  averment  that  the 
defendant  is  a  ^^  corporation  created  by  an  act  of  the  legislature 
of  New  York,  located  in  Aberdeen,  Mississippi,  and  doing  busi- 
ness under  the  laws  of  the  state,"  is  no  averment  that  the  de- 
fendant is  a  citizen  of  Mississippi.* 


'St  Louis,  etc.,  Ry.  v,  James, 
161  U.  8.  545. 

<  Mansfield  C.  <fe  L.  M.  Ry.  Co.  v. 
Swao,  111  IT.  S.  379;  Muller  v.  Dows, 
IM  U.  S.  444.  See  Marshall  v.  Balti- 
more, etc.,  R.  R.  Co.,  16  How.  314. 
Compare  N.  Y.  A  Erie  R.  R.  Co.  v. 
Shepard,  5  McLean,  455.  A  corpora- 
tioa  created  by  a  territorial  legisla- 
tare  is,  after  the  territory  becomes 
a  state,  a  citizen  of  that  state  within 
the  clause  defining  the  jurisdiction 
of  the  Federal  courts.  Kansas  Pa- 
cific R.  R.  Co.  V.  Atchison,  T.  and  S. 
F.  R.  R.  Co.,  112  U.  S.  414. 

Corporations  created  by  Congress 
can  remoTe  cases  to  the  Federal 
ooarts  on  the  g^und  that  the  suits 
agaiost  them  are  suits  **  arising  un- 
der the  laws  of  the  United  States." 
26 


Pacific  R.  R.  Removal  Cases,  115  U. 
S.  2. 

"Covington  Drawbridge  Co.  v. 
Shepherd,  20  How.  229.  But  see 
Lafayette  Ins.  Co.  v.  French,  18  How. 
404. 

*  Express  Co.  v.  Kountze  Brothers, 
8  Wall.  342. 

^  Pennsylvania  o.  Quicksilver  Co., 
10  Wall.  558. 

*  Insurance  Co.  v.  Francis,  11 
Wall.  210.  N.  T.  and  Erie  R.  R.  Co. 
V.  Shepard,  5  McLean,  455,  seems 
at  variance  with  this  case.  See 
§412. 

Under  the  act  of  March  3,  1875,  to 
entitle  a  party  to  remove  a  suit,  bis 
citizenship  relied  on  must  have 
existed  when  the  suit  was  begun  and 
also  when  the  petition  for  removal 
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§  416.]        THB  LAW   OF  PBIVATB  COBPOBATlO^S.   [CHAP.  Vn. 


4.  SUCCESSION. 


SaoeeMion;  oonsoUdadon;  diuola- 
tion,  S  414. 

SncoeMion,  wherein  di£Fering  from 
consolidatioD,  §  415. 

Property  passes  subject  to  restric- 
tions, §  416. 


Successor  assumes  position  of  former 

corporation,  §  417. 
Special  exemptions  may  not  psM, 

§418. 


Succes- 
sion; con- 
solidation ; 
dissoln- 
tion. 


§  414.  There  are  certain  transactions  or  proceedings  by  which 
the  legal  relations  subsisting  in  respect  of  a  corporate 
enterprise  are  affected  radically  or  even  as  a  whole; 
the  first,  a  sort  of  succession,  where  the  rights,  fran- 
chises, and  property  of  a  corporation  are  acquired  by 
an  individual  or  by  another  corpoi^ation ;  ^  the  second,  a  con- 
solidation, where  two  or  more  corporations  are  united;  the 
third,  a  dissolution,  where  a  final  liquidation  of  the  legal  rela- 
tions subsisting  in  respect  of  a  corporate  enterprise  takes  place. 
The  three  proceedings  have  much  in  common,  indeed  run  into 
each  other.  A  consolidation  rarely  occurs  without  a  succession 
as  well  as  a  dissolution.  Succession,  the  simplest  of  these  pro- 
ceedings, may  be  considered  first.^ 

§  415.  What  is  here  called  a  succession  takes  place  when  the 
Succeasion,  property  and  franchises  of  a  coi-poration  are  bought, 
for  instance  on  the  foreclosure  of  a  mortgage.'  A 
succession  differs  from  a  consolidation  in  this  respect, 
among  others,  that  the  purchaser  acquiring  the  prop- 
erty and  franchises  of  the  corporation,  does  not  become  re- 
sponsible for  its  liabilities  already  accrued ;  *  while,  on  the  other 

was  filed.    Houston  and   T.  C.  R^y  I  ration  is  transferred,  say  to  another 


wherein 
differing 
from  con- 
solidation. 


Co.  r.  Shirley,  111  U.  S.  368. 

Under  the  Federal  acts  of  1887  and 
1888  a  corporation  incorporated  in 
one  state  only  cannot  be  compelled 
to  answer  in  a  Circuit  Court  of  the 
United  States  held  in  another  state  in 
which  it  has  a  usual  place  of  business, 
to  a  ciTil  suit  at  law  or  in  equity 
brought  by  a  citizen  of  a  different 
state.  Shaw  v.  Quincy  M'g  Co.,  145 
U.  S.  444. 

1  For  the  rights  of  creditors  when 
the  property  of  an  insolvent  corpo- 
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corporatiou  composed  of  the  same 
shareholdei-s,  see  §§  657,  667,  708. 

^  For  the  power  of  a  corporation  to 
transfer  its  franchises,  see  {{  1^^* 
132,  304. 

^  For  the  right  of  a  corporation  to 
mortgage  its  franchises,  see  {  304. 

A  power  in  the  corporation  to  mort- 
gage or  transfer  its  franchises  ii  as- 
sumed for  the  purposes  of  the  present 
discussion. 

*  Hoard  v.  Chesapeake  A  0.  By*! 
123  U.  S.  222;  Wright  v.  Milwaakee, 


PABT  v.] 


SUCCESSION. 


[§  416. 


hand,  it  is  asnally  held  that  the  consolidated  corporation 
assomes  all  the  liabilities  of  the  corporations  of  which  it  is 
composedJ  Thus,  when  the  property  and  franchises  of  a  rail- 
road company  aore  sold  oat  under  the  foreclosure  of  a  mortgage, 
the  purchasers  are  not  liable  on  a  judgment  against  the  corpo- 
ration,' although  they  organize  and  form  a  corporation  under 
the  name  used  by  the  old  company.^  And  a  company  which 
purchases  the  railroad  of  another  corporation,  sold  for  the  pay- 
ment of  its  debts,  is  not  responsible  for  the  damages  which,  at 
the  time  of  the  sale,  had  already  accrued  to  adjoining  lands 
through  failure  of  the  former  company  to  maintain  proper  drain- 
age/ So  when  a  railroad  company  competently  purchases  at  a 
foreclosure  sale  the  franchises  and  property  of  another  com- 
pany, it  will  be  affected  only  by  such  contracts  of  the  other  as 
constitute  a  lien  upon  or  otherwise  bind  the  property  and 
franchises  thus  acquired.  The  purchasing  company  will  not  be 
bound,  for  instance,  by  a  contract  of  the  former  company  not  to 
extend  the  railroad  in  a  certain  direction.^ 


etc.,  By.  Co.,  26  Wis.  46;  Pennison 
r.  R.  R.  Co.,  93  Wis.  344,  and  oases  in 
next  notes.    Compare  Pfeifer  v.  She- 
boygan, etc.,  R.  R.  Co.,  is  Wis.  155; 
McLeUan  o.  Detroit  File  Works,  56 
Mich.  579;  CampbeU  v.  Farmers,  etc., 
Bk.,  49  Neb.  143;  Reed  Bros.  v.  Nat. 
Bk.,  46  Keb.  168;  see  Archambeau  v. 
N.  Y.,  etc.,  R*y  Co.,  169  Mass.  272; 
Sherwood  v.  A.  ^b  D.  R.  Co.,  94  Va. 
291.    But  by  special  provision  a  suo- 
oesior  may  be  liable.    New  Bedford 
R.  R.  Co.  0.  Old  Colony  R  R  Co., 
120  Mass.  397.     Thus,  a  corporation 
organized  under  and  pursuant  to  an 
^[teement  sanctioned  by  competent 
legislation,  is  bound  by  its  provisions, 
and  by  all  tlie  liabilities  it  imposes  in 
faror  of   third    persons.     Welsli  v. 
First  Div.  St  Paul,  etc.,  R  R.  Co.,  25 
Kino.  314.    See,  also,  St.  Louis,  A.  & 
T.  R.  R.  Co.  V.  Miller,  43  Til  199.     If 
the  succeeding  corporation  assumes 
them,  it  will  be  bound.    Island  City 
Sav.  Bk.  V.  Sachtleben,  67  Tex.  420. 
Cf.  Fernschild  v.  Brewing  Co.,  154 


N.  Y.  667.  Otherwise,  to  render  the 
new  corporation  liable,  it  must 
affirmatively  appear  that  it  is  but  a 
continuation  of  the  old.  Austin  v. 
Tecumseh  Bk.,  49  Neb.  412.  Cf. 
Reed  Bros.  v.  Nat.  Bk.,  46  Neb.  168. 
See  §  416,  note. 

1  Sappington  v.  L.  R.  M.  R.  &  T.  R. 
R.  Co.,  37  Ark.  23.     See  §§  425-427. 

^  Pennsylvania  Transportation 
Co.'s  Appeal,  101  Pa.  St.  576;  Vilas 
9.  Milwaukee,  etc.,  R.  R.  Co.,  17  Wis. 
497;  Smith  c.  Chicago  &  N.  W.  Ry. 
Co.,  18  Wis.  17;  Hatcher  v.  Toledo, 
etc.,  R  R  Co.,  62  111.  477;  Gilman  r. 
Sheboygan,  etc.,  R.  R  Co.,  37  Wis. 
317;  Cook  v.  Detroit,  etc.,  Ry.  Co., 
43  Mich.  349.  See  Lake  Erie  &  N. 
Ry.  Co.  r.  Griffin,  92  Ind.  487. 

^  Memphis  Water  Co.  v.  Magens, 
15  Lea  (Tenn.),  37. 

^  Hammond  v.  Port  Royal,  etc.,  R. 
R  Co.,  15  S.  C.  10;  Same  v.  Same,  16 
S.  C.  567.  See  Nefif  v.  Wolf  River 
Boom  Co.,  50  Wis.  585. 

^  City  of  Menasha  i*.   Milwaukee, 
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§  416.]         THE  LAW   OF  PRIVATE  CORPOKATIONS.  [CHAP.  VD. 


On  the  other  hand,  a  railroad  company  whose  road  has  been 

sold  out  under  foreclosure,  is  not  liable  for  injuries  received  on 

the  road  after  it  had  passed  from  the  control  of  the  company.^ 

§  416.  Since  the  purchaser  can  acquire  no  further  or  more 

unrestricted  franchises  than  were  possessed  by  the 

"^^TOb-    original  corporation,  in  availing  himself  of  its  fran- 


Btrictions!  chises  he  will  be  bound  by  all  the  restrictions  to 
which  they  were  subject  in  its  hands.  Thus,  when 
in  pursuance  of  a  statute  the  railroad  of  one  company  is  pur- 
chased by  another,  unless  there  is  some  express  provision  of  la\7 
to  the  contrary,  the  road  passes  to  the  purchaser  subject  to  the 
restrictions,  as  to  the  rates  chargeable  for  transportation,  which 
attached  to  it  in  the  hands  of  the  vendor.^  And  the  corpora- 
tion competently  purchasing  the  property,  privileges,  rights, 
and  franchises  of  another  railroad  company  thereby  assumes 
the  continuing  obligations  and  responsibilities  Imposed  by  the 
constitution  of  the  other.^  Reversely,  when  a  railroad  company 
takes  a  lease  of  another  road,  it  will  be  subject  in  regard  to  the 
taking  of  tolls  thereon  only  to  the  restrictions  contained  in  the 
charter  of  its  lessor,  and  not  to  those  contained  in  its  own.^ 


etc.,  R.  R.  Co.,  52  Wis.  414.  See 
Tawas,  etc.,  R.  R.  Co.  tJ.  Circuit 
Judge,  44  Midi.  479;  Morgan  County 
V.  Thomas,  76  111.  120.  But  see 
Rome,  etc.,  R.  R.  Go.  v.  Ontario,  etc., 
R.  R  Co.,  16  Hun  (N.  Y.),  445;  and 
compare  Cliicago  and  A.  R.  R.  Co.  v, 
Chicago,  etc.,  Coal  Co.,  79  111.  121. 

1  Western  R.  R.  Co.  v.  Davis,  66 
Ala.  578. 

^  Campbell  c.  Marietta,  etc.,  R.  R. 
Co..  23  Ohio  St.  168. 

8  Daniels  v,  St.  Louis,  etc.,  R.  R. 
Co.,  62  Mo.  43.  See  Montgomery, 
etc.,  R.  R.  Co.  V.  Boring,  51  Ga.  582; 
Sherwood  u.  A.  &  D.  R.  Co.,  94  Va. 
291.  And  in  case  of  a  lease  of  a  rail- 
road, the  performance  of  the  obliga- 
tion to  maintain  and  operate  the 
road  may  be  specifically  decreed  at 
the  suit  of  the  lessor.  Southern  R. 
Co.  V.  Franklin,  etc.,  R.  Co.,  96  Ya. 
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693.  When  a  state  bank  pays  a  con- 
tinuing bonus  to  the  state  for  its 
privileges  and  franchises  the  state 
cannot  exact  the  bonus  af  ter  tlie  bank 
has  reorganized  under  the  national 
banking  act.  State  v.  National  Bank. 
33  Md.  75.  But  the  reorganised  bank 
is  liable  for  the  liabilities  of  the  state 
bank.  Metropolitan  Nat.  Bk.  v. 
Claggett,  141  U.  S.  520;  CofEey  o. 
Nat  Bk.,  46  Mo.  140.  When  a  sute 
bank  is  transformed  into  a  national 
bank,  it  is  but  a  continuance  of  the 
same  body  under  a  changed  jurisdic- 
tion, and  the  national  bank  can  en- 
force 09nti*act8  «iade  with  the  state 
bank.  City  Nat  Bk.  v.  Phelps,  97 
N.  Y.  44;  Michigan  Insurance  Bk.  t, 
Eldred,  143  U.  S.  293.  See  { 415, 
note. 

*  Pennsylvania  R.  R.  Ck>.  v.  Sly,  65 
Pa.  St  205.    Sees  17a 


PART  v.] 


SUCCESSION. 


[§  «8. 


§  417.  It  is  in  aocordance  with  these  principles  that  when  a 
corporation  or  an  individual,  be  he  an  ordinary  pur-  g^^j^j^gg^j^ 
chaser  or  one  who  receives  the  property  in  the  car-  aaBomes 
rying  out  of  some  trust,  conies  into  the  possession  of  j^er  cor- 
the  property  and  franchises  of  a  corporation,  like  a  p<*™**«^- 
raihoad  company,  exercises  the  franchises  and  uses  the  prop- 
erty, he  thereby  assumes  towards  outsiders  a  position  and  re- 
sponsibility similar  to  those  of  the  former  company.  Thus, 
trustees  under  a  railroad  mortgage,  who  have  bought  in  the 
road  on  foreclosare,  and  are  operating  it  for  the  benefit  of  the 
bondholders,  will  be  regarded,  as  towards  the  public,  as  owners 
in  possession  and  will  be  liable  as  common  carriers  for  all  goods 
transported  over  the  road  during  their  management.^  Likewise 
a  receiver  operating  a  road,  sustains  towards  the  public  the  re- 
hition  of  common  carrier,  and  will  be  amenable  to  the  common 
law  courts  in  actions  for  negligence.* 

§418.  A  person  purchasing  the  property  of  a  corporation 
does  not  necessarily  acquire  the  special  privileges  of 
exemptions,'  and  franchises  possessed  by  the  corpora-  emStioM** 
tion  with  respect  to  its  property.*    Especially  the  JJJJ  ~  ^ 
franchise  of  being  a  corporation  may  not  pass ;  ^  and 


not 


^  Rogers  v.  Wheeler,  43  N.  Y.  698; 

Pearson  v.  V^heeler,  55  N.  H.   41; 

Spragne  v.  Smith,  29  Vt.  421.    See 

Firrell  u.  Union  T.  Co.,  77  Mo.  475. 

Compare  Beeaon  v.  Lang,  S5  Pa.  St. 

197;  Stratton  9.  Europ'n,  etc.,  Ry., 

74  Me.  422. 
*  Newell    V,    Smith,    49  Vt.    255. 

Compare  Hopkins  v.  Taylor,  87  III. 

436;  Little  o.  Dasenberry,  46  N.  J. 

L.  614;  Klein  v.  Jewett,  26  N.  J.  Eq. 

474;  S.  C,  27  N.  J.  Eq.  550;  Blumen- 

tlial  V.  Brainerd,  38  Vt.  402;  Slpan 
».  Central  Iowa  Ry.  Co.,  62  Iowa, 
728;  Wall  V.  Piatt,  169  Mass.  398; 
Barke  v.  Ellis,  105  Tenn.  702.  Seems 
wmtro,  Cardot  c.  Barney,  63  N.  Y. 
281.  A  claim  for  personal  injuries 
sustained  while  the  road  is  in  the 
hands  of  a  receiyer  is  against  the 
fmids  of  the  receivership;  and  the 


receiver  is  not  personally  liable  after 
he  has  turned  over  such  funds  to  the 
purchasers  and  received  hia  dis- 
charge. Ryan  v.  Hays,  62  Tex.  42; 
Archambeau  v.  Piatt,  173  Mass.  335. 

And  it  seems  that  the  corporation 
itself  will  not  be  liable  for  injuries 
received  on  its  road,  after  the  road 
had  passed  under  the  control  of  a 
receiver  duly  appointed,  and  taking 
active  charge.  Bell  v.  Indianapolis, 
etc.,  R.  R.  Co.,  53  Ind.  57;  State  v, 
Wabash  Ry.  Co.,  115  Ind.  466;  Texas 
&  Pac.  Ry.  Co.  v,  Huffman,  83  Tex. 
286;  Lock  v.  Turnpike  Co.,  100  Tenn. 
163.  But  see  Indianapolis,  etc.,  R. 
R.  Co.  V.  Ray,  51  Ind.  269.     See  §  170. 

•See  §§487-491. 

*  Special  privileges  conferred  on  a 
railroad  corporation  by  special 
charter,  e.  g.,  the  right  to  demand 


«  See  §f  181,  182. 
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§  419.]         THE   LAW   OF  PRIVATE  CORPORATIONS.  [CHAP.  VH. 

thus,  where  certain  persons  purchased  at  a  sheriff's  sale  all  the 
rights,  privileges,  franchises,  and  property  of  a  railroad  corpo- 
ration, and  then  operated  the  road  themselves,  they  were  held 
jointly  liable  on  an  obligation  issued  by  them  in  the  name  of 
the  corporation.* 

6.  CONSOLIDATION. 


No  implied    power  to  cooBolidate, 

§419. 
Authority  to  consolidate,  §  420. 
Effect  of  coDSolidatioQ,  §421. 
Meaning  of  phraaes,  §422. 


Essential  questions,  §  423. 
Capacities  of  consolidated  corpora- 
tion, §  424.     ' 
Its  liabilities,  §§  425--427. 


§  419.  It  is  almost  self-evident  that  a  corporation  has  no  im- 
plied power  to  consolidate  with  another.'  Special 
TOWOT  to^  authority  from  the  legislature  is  necessary.^  Eeasons 
consoii-  for  this  are  twofold.  In  the  first  place,  since  a  con- 
solidation ordinarily  brings  a  new  corporation  into 
existence,*  the  authority  of  the  legislature  is  as  necessary  for 
the  incorporation  of  a  company  out  of  pre-existing  corporations 
as  it  is  under  other  circumstances.  And  in  the  second  place, 
the  rights  of  dissenting  shareholders  would  be  impaired ;  for 
the  implied  agreement  made  by  every  one  subscribing  for  shares 
that  the  corporate  affairs  shall  be  subject  to  the  will  of  the 
majority  and  of  the  corporate  management,  does  not  extend 
beyond  the  doing  of  acts  contemplated  in  the  original  consti- 
tution.' 


special  rates  of  fare,  are  not  so  in- 
herent in  the  road  as  to  pass  to  any 
corporation  or  person  authorized  to 
work  it.  Pitteb.,  Cin.,  etc.,  Ry.  Co. 
r.  Moore,  33  Ohio  St.  384.  But  com- 
pare Detroit  v.  Mutual  Gas  Co.,  43 
Mich.  594. 

^  Chaffe  V.  Ludeling,  27  La.  Ann. 
607;  compare  Beesen  v.  Lang,  85  Pa. 
St.  197. 

'  An  unauthorized  consolidation 
does  not  craate  a  corporation  de facto, 
Amer.  L.  &  T.  Co.  v.  Minn.,  etc., 
R.  R.  Co.,  167  111.  641. 

*  Pearce  v.  Madison,  etc.,  R.  R.,  21 
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How.  442 ;  Clearwater  v.  Meredith,  1 
WaU.  25;  Cole  «.  Millerton  Iron  Co., 
133  N.  Y.  164.  Power  to  connect  or 
unite  with  another  road  refers 
merely  to  physical  connection  of  the 
tracks;  it  does  not  authorize  pur- 
chase, lease,  or  consolidation.  Louis- 
ville, etc.,  R.  R.  V.  Kentucky,  161 
U.  S.  677.  As  to  '* Trusts"  and 
monopolies,  see  §§  309a-309c. 

*§421. 

B  Clearwater  v.  Meredith,  1  Wall. 
25,  40.  See  §536  for  the  right  of  a 
shareholder  to  prevent  a  consolida^ 
tion. 


PABT  v.] 


CONSOLIDATION, 


t§  421. 


§  420.  The  authority  to  consolidate  may  exist  in  the  original 
constitution  of  the  corporation  ;^  or  it  may  be  given 
by  a  subsequent  statute  passed  before  consolidation ;  ^  to  consou- 
or  an  unauthorized  consolidation  may  be  ratified  by 
statute  after  it  has  taken  place.^    And  power  given  to  a  cor- 
poration to  consolidate  with  any  other  is  sufficient  to  another 
corporation,  if  it  choose,  to  unite  with  the  former,  although  the 
latter  is  not  named  in  the  statute.^    Corporations  incorporated 
by  different  states  may  be  united  by  consolidation.^ 

§  421.  When  two  or  more  corporations  are  consolidated,  the 
legal  relations  thereby  occasioned  depend  primarily  p,«  .  ^ 
on  the  intention  of  the  legislature  as  expressed  in  the  consoUdah 
statute  authorizing  the  consolidation.*    Generally  the 
effect,  is  to  dissolve  all  the  corporations  consolidating,  and  to 
create  a  new  corporation  out  of  their  elements.^    But  consolida- 
tion does  not  necessarily  work  a  dissolution  of  all  the  consolidat- 
ing corporations ;  and  one  may  become  merged  in  the  other, 
the  latter  continuing  its  corporate  existence.^ 


iNagent  v.  Supenrisors,  19  WaU. 
241. 

*  See  Black  v.  Delaware  and  Rar. 
Canal  Co.,  24  X.  J.  Eq.  455.  A  state 
may  authorize  two  or  more  existing 
corporations  to  organize  themselves 
into  a  new  corporation  just  as  much 
u  it  may  anthorize  individuals  to  in- 
corporate themselves.  State  Treas- 
urer V.  Aaditor-General,  46  Mich. 
224,233. 

*  Bishop  V.  Brainerd,  28  Conn.  289  ; 
Mead  v.  New  York,  Housatonic,  etc., 
H.  a  Co.,  45  Conn.  199.  See  Mc- 
Anley  v.  Columbus,  etc.,  Ry.  Co.,  83 
ni.348. 

*  Matter  of  Prospect  Park,  etc.,  B. 
R.  Co.,  e7  N.  Y.  371.  See  New 
Tork  and  N.  E.  R.  R.  Co.  v.  New 
York,  etc.,  R.  R.  Co.,  52  Conn.  274  ; 
contra,  Morrill  v.  Smith  Co.,  89  Tex. 
629, 552. 

*  See  Muller  v.  Dows,  §  408,  and  gen- 
cnlly  for  status  of  such  corporation. 
Me  ff  403  et  8eq.  ;  also  Racine,  etc., 


R.  R.  Co.  V.  Farmei-s'  L'n  <fe  Trust 
Co.,  49  lU.  331. 

^  Central  R.  R.,  etc.,  Co.  v.  Georgia, 
92  U.  S.  605 ;  Railroad  Co.  v.  Georgia, 
98  U.  S.  359  ;  Keokuk,  etc.,  R.  R.  Co. 
9.  Missouri,  152  U.  S.  301 ;  Adams  o. 
R.  R.  Co.,  77  Miss.  194  ;  State  ex  rel 
Houck  0.  Lesuer,  145  Mo.  322. 

7  Railroad  Co.  v.  Georgia,  98  U.  S. 
359;  Clearwater  o.  Meredith,  1  Wall. 
25  ;  McMahon  v.  Morrison,  16  Ind. 
172  ;  State  v.  Bailey,  ib.  46  ;  Shields 
V.  Ohio,  95  U.  S.  319  ;  Ridgway  Town- 
ship V,  Griswold,  1  McCrary,  151  ; 
Cheraw,  etc.,  R.  R.  Co.  v.  Commis- 
sioners, 88  N.  C.  519 ;  Fee  v.  New 
Orleans  Gas  Light  Co.,  35  La.  Ann. 
413 ;  Kansas,  O.,  etc.,  Ry.  Co.  v. 
Smith,  40  Kan.  192  ;  Board  of  Ad- 
ministrators V.  Gas  Light  Co.,  40  La. 
Ann.  382  ;  Adams  v.  R.  R.  Co.,  77 
Miss.  194. 

8  Philadelphia,  etc.,  R.  R.  Co.  v. 
Maryland,  10  How.  376  ;  Central  R. 
R.,  etc.,  Co.  V.  Georgia,  92  U.  S.  665  ; 
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§  423.]         THE  LAW   OP    PRIVATE  COEPOEATION8.  [CHAP.  VU- 


§  422.  The  phrases  used  in  the  preceding  paragraph  require 

analysis.  When  it  is  said,  that  whether  or  not  a  dis- 
JJJJJ^  ®'  solution  of  both  corporations  and  a  creation  of  a  new 

one  are  occasioned,  depend  on  the  intention  of  the 
legislature,  the  word  "  corporation  "  is  obviously  used  as  mean- 
ing legal  institution,  or  the  sum  of  the  legal  relations  subsisting 
in  respect  of  the  corporate  enterprise.^  Evidently  questions 
arising  on  consolidation  are  questions  as  to  what  already  sub- 
sisting legal  relations  continue,  and  what  new  legal  relations  are 
occasioned  through  the  consolidation.  Hence,  by  sajdng  that  a 
new  corporation  is  created,  is  meant  that  the  legal  relations  are 
substantially  changed  as  a  body ;  and  that  future  legal  relations 
will  depend  on  a  different  corporate  constitution.  And  by  say- 
ing that  corporation  B.  is  merged  into  corporation  A.,  is  meant 
that  the  constitution  of  A.,  as  an  organic  group  of  laws,  remains 
unchanged ;  though  it  may  be  modified  by  bringing  into  it 
certain  legal  rules  from  the  constitution  of  B. 
§  423.  In  accurate  and  minute  discussions,  however,  of  special 

questions  arising  on  consolidation,  usually  but  small 
SostionB.     assistance  will  be  derived  from  considering  whether 

or  not  a  new  corporation  is  created.  The  essential 
matter  wiU  be  to  determine  from  the  statutes  authorizing  the 
consolidation  how  far  the  already  subsisting  legal  relations  are 
modified ;  and  how  far  are  altered  the  legal  rules  under  which 
legal  relations  in  respect  of  the  corporate  enterprise  will  oome 
into  existence  upon  the  doing  of  further  acts. 


Tompkins  v.  Augusta  So.  R.  R.  Co., 
101  Ga.  436  ;  Pingree  v.  Mich.  Cen. 
R.  R.  Co.,  118  Mich.  314  ;  Chicago, 
etc.,  Ry.  Co.  v,  Asliling,  160  111.  373. 
See  this  last  case  for  what  was  held 
to  he  a  consolidation.  '*  When  the 
rights,  fi-anchises,  and  effects  of  two 
or  more  corporations  are  hy  legal  au- 
thority and  agreement  of  the  parties 
combined  and  united  into  one  whole 
and  committed  to  a  single  corpoi^a- 
tion,  the  shareholders  of  which  are 
composed  of  those  (so  far  as  they 
choose  to  become  such)  of  the  com- 
panies thus  agreeing,  this  is  in  law 
and    according  to  common    under- 1 
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standing  a  consolidation  of  tudi 
companies,  whether  such  single  cor- 
poration, called  the  consolidated 
company,  be  a  new  one  then  created, 
or  one  of  the  original  companies  con- 
tinuing in  existence  with  only  larger 
rights  and  capacities  and  property." 
Meyer  v.  Johnston,  64  Ala.  608,  656  ; 
opinion  of  court,  per  Manning,  J. 
Because  the  consolidated  company 
has  a  new  name  does  not  make  it  a 
new  corporation.  lb.  In  this  case  it 
was  held  that  no  new  corporation  was 
created.  See,  also.  Capital  Traction 
Co.  V.  Offutt,  17  D.  C.  App.  Caa.  M. 
1  See  Chap.  III. 


PARTY.] 


CONSOLIDATION. 


[§  426. 


§  424.  All  the  rights  and  franchises  of  the  consolidated  cor- 
poration are  subject  to  the  provisions  of  the  statute  capacitieB 


aathorizing  the  proceeding.*    Usually,  however,  all 


uapaci 
of  the  I 


con- 

solidatdd 

the  franchises  of  the  consolidating  companies  vest  in  oorpoia- 
the  new  corporation  ;  as  well  as  all  the  rights  which     ^^' 
before  consolidation  had  accrued  or  vested  in  the  former  corpo- 
rations under  the  exercise  of  their  franchises.^    Thus,  author- 
ity to  mortgage  the  franchises  may  pass  to  the  consolidated 
company  ;*  and  likewise  the  power  of  eminent  domain.^ 

§  425.  On  the  other  hand,  the  consolidated  corporation  not 
only  assumes  duties  and  obligations  similar  to  those 
of  the  former  corporations,  but  as  a  general  rule  will  JJu^m. 
be  held  liable  on  the  very  identical  liabilities  and 


1  Shields  v.  Ohio,  95  U.  S.  319; 
affirming  S.  C,  26  O.  St  86.  Wlien 
tlie  state  coiiBtitutioii  imposes  liabil- 
ity npon  the  stockholders  for  corpo- 
rate debts,  the  stockholders  of  the 
consolidated  company  are  so  liable, 
although  such  liability  did  not  exist 
as  to  any  of  the  constituent  com- 
panies before  consolidation.  Minne- 
apolis &  St.  L.  R*y  Co.  V,  Gardiner, 
m  U.  S.  332. 

'Payne  v.  Lake  Erie,  etc.,  R.  R. 
Co.,  31  Ind.  283;  Miller  o.  Lancaster, 
5  Coldw.  (Tenn.)  514;  Cooper  o.  Cor- 
bin,  105  lU.  224.    Thus,  the  new  cor- 
poration may  lawfully  use  a  patent 
which  the  prior  companies  had  been 
licensed  to  use.     Lighter  v.  Boston 
and  Albany  K  R.   Co.,    1   Lowell, 
338;  Ridgway  Township  v.  Griswold, 
1  McCrary,  1.51.    So  when  the  officers 
of  a  corporation  are   exempt  from 
jury  duty,  and  the  corporation  con- 
solidates, the  consolidated  corpora- 
tion receiving  all    the   immunities 
of  the  former  corporations,  its  officers 
will  be  exempt  from  jury  duty;  and 
that  they  should  be  so  is  a  valuable 
franchise  of  the  corporation.     Zim- 
mer  ».  State,  30  Ark.  6T7.    See,  also, 
Ksher  v,  N.  Y.  C.  and  H.  R.  R.  R. 


Co.,  46  N.  T.  644.  It  is  to  be  pre- 
sumed, when  two  or  more  railroad 
companies  are  authorized  to  consoli- 
date, that  the  franchises  and  priv- 
ileges of  each  continue  to  exist  with 
respect  to  the  several  roads  so  con- 
solidated. Authority  to  consolidate 
*^  upon  such  terms  as  may  be  deemed 
just  and  proper**  includes  the  power 
to  transfer  to  the  consolidated  com- 
pany the  franchises  and  privileges 
connected  with  the  road;  if,  indeed, 
the  law  itself  did  not  have  that  ef- 
fect. Green  County  v.  Conness,  109 
U.  S.  104,  citing  Tomlinson  v.  Bi-anch, 
15  Wall.  460;  see  §  491. 

As  to  whether  special  exemptions, 
as,  €,  g,,  from  taxation,  pass  to  the 
consolidated  corporation,  see  §§  487- 
491.  As  to  the  right  of  the  consoli- 
dated corporation  to  municipal  bonds 
voted  in  aid  of  one  of  the  former 
companies,  see  §  323.  As  to  consoli- 
dation releasing  subscribers,  see 
§536. 

*  Mead  v.  'S.  Y.,  Housatonic,  etc., 
R.  R.  Co.,  45  Conn.  199. 

*  South  Carolina  R.  R.  Co.  «. 
Blake,  9  Rich.  L.  (S.  C.)  228,  233; 
Trester  0.  Missouri  P.  R.  Co.,  38 
Neb.  171. 
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obligations  incurred  by  either  of  the  former  companies.*  Ac- 
cordingly, the  new  corporation  may  be  held  liable  for  the 
torts  of  the  consolidating  companies  committed  before  con- 
solidation.' 

§  426.  Evidently  the  consolidated  company,  by  the  statutes 
allowing  or  ratifying  the  consolidation,  may  be  made  to  assmne 
all  the  liabilities  of  the  former  companies  to  their  creditors,' 
or  the  terms  of  the  consolidation  and  the  statutes  authorizing 
it  may  expressly  or  by  implication  prevent  such  liability  from 
arising.*  In  the  absence  of  provision,  however,  by  which  the 
consolidated  corporation  is  made  to  assume  or  is  kept  free  from 
such  liabilities,  it  has  been  held  that  where  two  or  more  rail- 
road corporations  are  consolidated,  the  consolidated  company, 
so  far  as  the  creditors  of  one  of  the  original  companies  are 
concerned,  is  a  successor  of  that  particular  company  only  in 
respect  of  the  property  formerly  belonging  to  it ;  and  in  re- 
spect of  the  properties  of  the  other  companies,  the  consolidated 
company  is  a  new  and  independent  company,  on  which  such 
creditors  have  no  claim  upon  their  original  contracts,  but  only 
by  virtue  of  its  assumption  of  the  obligations  of  the  old  com- 
panies.' 


1  Board  of  Administrators  v.  Gas 
Liglit  Co.,  40  La.  And.  382.  See 
Berry  r.  K.  C.,  etc.,  R.  R.  Co.,  52 
Kan.  T74;  Caruthei-s  v.  Kas.  City 
R.  R.  Co.,  59  Kas.  620;  Greene  v. 
Woodland  Ave.  St.  R.  Co.,  62  Oh.  St 
67;  Lincoln  St.  Ry.  Co.  v.  Lincoln, 
61  Neb.  109. 

«  Chicago,  R.  I.  and  Pac.  R.  R.  Co. 
r.  Moflfatt,  7o  III.  524;  Coggin  v.  Cen- 
tral R.  R.  Co.,  62  Ga.  685;  Texas 
and  P.  R.  R.  Co.  v.  Murphy,  46  Tex. 
3.56;  Louisville,  X.  A.,  etc.,  Ry.  Co. 
V.  Boney,  117  Ind.  501.  See  Colum- 
bus, Chicago,  etc.,  Ry.  Co.  v.  Skid- 
more,  69  111.  566;  Indianola  R.  R.  Co. 
V,  Fryer,  56  Tex.  609;  compare  Hous- 
ton, etc.,  R.  R.  Co.  V.  Shirley,  54  Tex. 
125;  St.  Louis  and  S.  F.  R.  R.  v. 
Marker,  41  Ark.  542. 

"  See  Western  Un.  R.  R.  Co.  v. 
Smith,  75  111.  496;  Warren  v.  Mobile, 
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etc.,  R.  R.  Co.,  49  Ala.  582;  John 
Hancock  Ins.  Co.  v.  Railroad  Co., 
149  Mass.  214;  e.  (7.,  the  consolidated 
company  may  have  to  carry  out  a 
contract  to  exchange  stock  for  bonds 
made  by  one  of  the  consolidatiog 
companies,  and  so  may  have  to  de- 
liver its  own  stock.  Day  v.  Wo^ 
cester,  etc.,  R.  R.  Co.,  151  Mass.  802. 

*  Shaw  «.  Norfolk  county  K  B. 
Co.,  8  Allen  (Mass. ),  407;  Whipple  p. 
Union  Pac.  Ry.  Co.,  28  Kan.  474. 

^  Prouty  V.  Lake  Shore,  etc.,  R.  B. 
Co.,  52  N.  Y.  363.  Similarly,  in  re- 
gard  to  the  officers  of  the  consoli- 
dated  company,  in  so  far  aa  the  trust 
devolves  upon  them  of  managing  the 
property  of  the  old  company,  they 
are  the  successors  of  its  officers  and 
bound  by  proceedings  against  them. 
Prouty  V.  Lake  Shore,  etc.,  ^  &  ^** 
supra. 


PABT  v.] 


CONSOLIDATION. 


t§  427. 


§  427.  The  rationale  of  these  diflferent  cases,  and  especially 
of  Prouty  V,  Lake  Shore,  etc.,  R.  R.  Co.,  will  be  more  apparent 
if  the  matter  be  considered  from  the  point  of  view  of  the  rights 
of  the  former  corporations^  creditors  as  against  the  consolidated 
company  and  the  property  which  it  has  acquired  through  con- 
solidation, rather  than  from  the  point  of  view  of  that  corpora- 
tion's liability  to  them.  A  creditor  cannot  prevent  a  corpora- 
tion which  owes  him  money  from  consolidating  with  another ; 
bat,  on  the  other  hand,  his  rights  respecting  the  property  of 
his  debtor — which  constitutes  a  fund  for  the  payment  of  its 
debts — cannot  be  affected  by  its  consolidation  with  another 
corporation.^  He  can  follow  this  fund  into  the  hands  of  the 
consolidated  corporation ;  and  his  rights  in  regard  to  the  prop- 
erty of  his  debtor  are  certainly  prior  to  the  rights  of  the  cred- 
itors of  the  other  consolidating  companies.  The  idea  of  con- 
solidation seems  to  imply  responsibility  on  the  part  of  the 
consolidated  corporation  for  the  debts  of  the  former  companies : 
the  rights  of  the  creditors  of  each  consolidating  company  are 
unaffected  by  the  consolidation :  the  outcome  is,  that  the  con- 
solidated corporation  is  personally  liable  for  all  the  debts  of  the 
former  companies ;  but  the  equitable  lien  which  each  group  of 
creditors  has  on  the  property  of  their  debtor  corporation  pre- 
serves its  validity  and  priority  as  against  the  creditors  of  the 
other  corporations.^ 


Although  the  (Michigan  law)  sub- 
jects consolidated  companies  to  the 
obligations  of  their  constituents,  yet 
tlie  consolidation  creates  a  new  and 
distinct  corporation,  and  a  declara- 
tion against  it  for  a  cause  of  action 
vising  before  consolidation  should 
■how  against  what  company  it  arose, 
snd  SYer  such  facts  as  will  subject 
the  new  company  to  be  sued  on  it. 
Marquette,  H.  and  O.  R.  R.  Co.  v. 
Langton,  32  Mich.  251. 

^See  Shackleford  v.  Miss.  Central 
^R.  Co.,  62  Miss.  159.  Compare 
Indianola  R.  R.  Co.  v.  Fryer,  56  Tex. 
W0;  Houston,  etc.,  R.  R.  Co.  v,  Shir- 
ley, 54  Tex.  125 ;  Whipple  v.  Union 
Pacific  By.  Co.,  28  Kan.  474;  Hamlin 
V.  Jerrard,  72  Me.  62. 


*  See  Shackleford  v.  Miss.  Central 
R.  R.  Co.,  52  Miss.  159.  See  further 
as  to  the  rights  of  creditors  on  con- 
solidation, §§665,  666.  A  consoli- 
dated company  is  affected  with  no- 
tice of  an  unrecorded  mortgage  on 
the  property  of  the  corporations  from 
which  it  is  formed;  and  such  mort- 
gage will  be  good  as  against  judg- 
ment creditors  of  the  consolidated 
company  who  buy  the  mortgaged 
premises  on  execution.  Mississippi 
Valley  Co.  v.  Chicago,  etc.,  R  R.  Co., 
58  Miss.  846;  cf.  Cordova  Coal  Co.  v. 
Long,  91  Ala.  538.  A  shareholder, 
by  provisions  of  the  consolidating 
agreement,  to  which  he  was  a  party, 
may  be  precluded  from  collecting 
I  from  the    consolidated  company  a 
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6.   DISSOLUTION. 


Definition,  f  428. 
Causes,  §§  429,  480. 
Power  to  dissolve.  Decree  of  dissolu- 
tion, when  necessary,  §§  481,  432. 


Surrender  of  franchises,  f  §  438,  434. 
Effect  of  a  dissolution,  §(  435-487. 


Definition. 


Causes. 


§  428.  .The  dissolution  of  a  corporation  is  that  condition  of 
law  and  fact  which  ends  the  capacity  of  the  body 
corporate  to  act  as  such,  and  necessitates  a  final  liqui- 
dation and  extinguishment  of  all  the  legal  relations  subsisting 
in  respect  of  the  corporate  enterprise.  The  causes  and  general 
effect^  of  a  dissolution  may  be  considered  in  order. 

§  429.  It  is  obvious  that  many  common  law  rules  regarding 
the  causes  of  the  dissolution  of  the  older  sorts  of  cor- 
porations, municipal,  eleemosynary,  and  ecclesiastical, 
have  no  application  to  stock  corporations  at  the  present  day. 
Thus,  the  rule  that  a  dissolution  is  caused  by  a  death  of  all  the 
members  cannot  apply  to  a  stock  corpomtion ;  in  which,  if  the 
shareholders  die,  their  shares  pass  to  other  persons,  either  by 
bequest  or  under  statutes  of  distributions.^  Likewise  are  inap- 
plicable cases  like  that  in  KoUe^s  Abridgment,  in  which  a  cor- 
poration was  said  to  be  dissolved  by  the  loss  of  an  integral  part ; 
as  when  in  a  corporation  composed  of  brothers  and  sisters,  all 
the  latter  die.® 

§  430.  A  stock  corporation  is  dissolved  by  (1)  forfeiture  of 
its  franchises ;  (2)  repeal  of  its  charter  or  enabling  aot,^  when 


debt  owing  by  one  of  the  constituent 
companies.  Utica  National  Brewing 
Co.,  Matter  of,  154  N.  Y.  268. 

^  The  particular  relations,  arising 
on  dissolution  between  the  corpora- 
tion and  the  different  classes  of  per- 
sons interested,  and  among  the  mem- 
bers of  each  class,  are  noticed  in 
subsequent  chapters.  See  §(  610, 
611,  664,  750,  751,  786. 

^  Mathis  «.  Morgan,  72  Ga.  517; 
Boston  Glass  Mfg.  v.  Langdon,  24 
Pick.  49,  52;  RusseU  o.  McLellan,  14 
Pick.  63,  69;  Belton,  in  re,  47  La. 
Ann.  1614.  Compare  Newton  Mfg. 
Co.  V.  White,  42  Ga.  14S;  McGinty  v. 
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Athol  Reservoir  Co.,  155  Mass.  188. 
Though  {aemble)  one  person  cannot 
organise  a  corporation,  a  corpoia- 
tion  is  not  dissolved  by  the  fiftot  that 
one  person  has  purchased  all  the 
stock.  Louisville  Bkg.  Co.  v.  Eisen- 
mann,  94  Ky.  83;  Parker  v.  Hotel 
Co.,  96  Tenn.  252. 

s  1  Rolle,  Abr.  514.  Likely  it 
would  have  been  otherwise  in  this 
case,  had  the  brothers  possessed  the 
capacity  of  electing  further  sisters. 
See  Rose  «.  Turnpike  Co.,  3  Wsttt 
(Pa.),  46. 

^  The  repeal  of  the  general  enab- 
ling act,  however,  wiU  not  work  a 


PABT  v.] 


DISSOLUTION. 


[§  431. 


the  power  to  repeal  is  reserved  to  the  state ;  (3)  surrender  of  its 
franchises  to  the  state ;  (4)  compliance  with  whatever  statute 
may  exist  authorizing  a  voluntary  dissolution ;  and  (5)  expira- 
tion of  the  time  limited  by  the  charter,  or  by  the  enabling  act 
and  articles  of  association  for  the  continuance  of  the  corpora- 
tion.^ The  first  two  of  these  causes  of  dissolution  are  con- 
sidered in  the  chapter  on  the  relations  between  the  corporation 
and  the  state.^  Some  states,  for  instance  New  York^  and 
Massachusetts,  have  enacted  statutes  authorizing  the  voluntary 
dissolution  of  corporations;  and  when  such  a  statute  is  complied 
with  a  judgment  of  dissolution  may  be  obtained.^ 

§  431.  In  an  ordinary  business  corporation,  where  the  rights 
of  the  public  do  not  intervene,  it  is  within  the  power 

Power  to 

of  the  body  corporate,  by  a  vote  of  the  majority  of  dissolve, 
shareholders,  to  discontiime  the  corporate  business."*  dimoiutioii, 
Bat,  as  will  appear  by  reference  to  the  cases  and  in-  ^^yf*^ 
stances  hereafter  cited,  such  action  in  itself  would 
not  ordinarily  effect  a  dissolution  so  as,  for  instance,  to  pre- 
vent the  corporation  from  being  sued.    A  decree  of  dissolu- 


disBolution  of  existing  corporations, 
unless  such  an  intention  be  clearly 
indicated  in  the  repealing  act.  See 
1504. 

^  Knights  of  Pythias  v.  Weller, 
03  Va.  605.  See  Asherrille  DivUion 
p.  Aston,  92  N.  C.  57S;  Marysville 
Invest  Co.  o.  Munson,  44  Kan.  401 ; 
Sute  0.  Mitchell,  104  Tenn.  336. 
Where  a  statute  provided  that  cor- 
porations formed  under  it  should 
have  succession  for  a  period  of 
twenty  years,  when  no  period  was 
limited  in  their  chartei-s,  and  a  cor- 
poiatioD  waa  formed  with  "  perpet- 
ttl  saccession,**  it  was  held  only  to 
mean  unbroken  continuity,  and  that 
the  eorporation  ceased  in  twenty 
yean.  Scanlan  o.  Crawshaw,  5  Mo. 
App.  337.  But  in  its  natural  signifi- 
cation, when  not  limited  by  the  con- 
text, **  perpetual  succession"  denotes 
udefinite  duration,  and  the  corpora- 
tion has  the  right  to  exist  forever. 
Fsirchild  v.  Masonic  HaU  Ass'n,  71 


Mo.  626.  Overruled  ( aemble )  State  v. 
Payne,  129  Mo.  46S,  where,  in  view  of 
other  parts  of  the  statute,  a  grant  of 
**  perpetual  succession"  was  held  not 
to  extend  the  statutory  limit  of  ex- 
istence. State  ex  rel.  v.  Leseur,  141 
Mo.  29.  A  corporation  is  dissolved 
upon  the  expii-ation  of  its  charter; 
after  that,  it  is  not  a  de  facto  cor- 
poration, it  cannot  convey  its  prop- 
erty, and  its  deeds  thereafter  exe- 
cuted may  be  questioned  collateral- 
ly.   Bradley  v.  Reppell,  133  Mo.  546. 

^  §§  457  et  8eq,,  and  §f  496  et  aeq. 
See  also  §  664,  for  the  rights  of  cred- 
itors. 

»  N.  Y.  Code  of  Civil  Procedure, 
§§  2419  et  eeq.  See  Matter  of  Pyro- 
lusite  Manganese  Co.,  29  Hun,  429. 

^  For  a  construction  of  the  New 
York  statute,  see  Herring  v,  N.  Y., 
etc.,  R.  R.  Co.,  105  N.  Y.  340. 

*  Treadwell  v,  Salisbury  Mfg.  Co., 
7  Gray,  393,  404.    See  §§  610,  611. 
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tion  from  a  court  of  ooinpetent  jurisdiction  is  necessary  in  such 
cases.^ 

§  432.  If  a  corporation  is  dissolved  by  the  repeal  of  its  charter 
pursuant  to  an  unconditional  power  of  repeal  reserved  to  the 
state,  or  if  its  term  of  existence  has  expired,  no  judicial  decree 
is  necessary  to  effect  a  dissolution.'  And  when  the  corpora- 
tion is  to  cease  upon  the  happening  of  some  contingency,  it  is 
held  that  thereupon  a  dissolution  takes  place  without  any  de- 
cree.' But  to  effect  this  the  intention  of  the  statute  must  be 
very  clear;  for,  although  a  certain  event  may  expressly  be 
made  a  ground  of  forfeiture,  the  forfeiture  must  be  judicially 
declared.*  And,  indeed,  the  better  opinion  would  seem  to  be 
that,  for  most  purposes,  the  happening  of  the  contingency 
upon  which  the  corporation  is  to  cease  should  also  be  judicially 
declared.* 

Subject  to  the  exceptions  already  stated,  the  general  rule  is 
that  the  decree  of  a  court  of  competent  jurisdiction  is  necessary 
to  effect  the  dissolution  of  a  corporation."  Accordingly,  a  fail- 
ure to  elect  corporate  officers,^  or  a  discontinuance  of  busi- 


^  As  to  tbe  doubtful  authority  of  a 
oourt  of  equity  to  dissolve  a  corpora- 
tion, see  Hitch  v.  Hawley,  132  X.  Y. 
212;  Hunt  v.  Le  Gi*and  Skating  Co., 
143  in.  118;  Wheeler  V.  Pullman  Iron 
Co.f  ib.  197;  Supreme  Sitting,  etc., 
V,  Boker,  134  Ind.  293;  Law  v.  Rich, 
47  W.  Va.  63*. 

^See  §503.  Sturgess  v.  Vander- 
bilt,  73  N.  Y.  384;  People  v.  Walker, 
17  N.  Y.  502;  Bank  of  Galliopolis  v. 
Trimble,  6  B.  Mon.  ( Ky. )  599,  601 ; 
Terry  v.  Merchants^  etc.,  Bank,  66 
Q2k.  117;  Bank  of  Miss.  v.  Wrenn,  3 
Sm.  A  M.  (Miss.)  791;  see  Lagrange, 
etc.,  R.  R.  Co.  V,  Rainey,  7  Coldw. 
(Tenn.)  420.  The  dissolution  of  a 
corporation  by  the  expiration  of  its 
charter  is  no  ground  for  the  appoint- 
ment of  a  roceiver.  Anderson  o. 
Buckley,  126  Ala.  623. 

*In   re   Brooklyn,   Winfield,  etc., 
R.  R.  Co.,   75   N.   Y.   335;  Brooklyn 
Steam  Transit  Co.  v.   Brooklyn,  78 
K.  Y.  524. 
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*  Lagrange,  etc.,  R.  R.  Co.  v. 
Rainey,  7  Coldw.  (Tenn.)  420.  See 
§153. 

'  §  458,  also  §  158. 

^Kincaid  o.  Dwindle,  59  N.  T. 
548;  Moore  v.  Schoppert,  22  W.  Va. 
282;  but  see  Van  Pelt  o.  Home 
BUd'g  As8*n,  87  Ga.  370.    See  §  458. 

7  Rose  V.  Turnpike  Co.,  3  WatU 
(Pa.),  46;  Lehigh  Bridge  Co.  v. 
Lehigh  Coal  Co.,  4  Rawle  (Pa.),  8, 
23;  Commonwealth  9.  Cullen,  13 
Pa.  St.  133;  Blake  v.  Hinkle,  10 
Yerg.  (Tenn.)  218;  Nashville  Bank 
V.  Petway,  3  Humpli.  (Tenn.)  522; 
Boston  Glass  Manufactory  v.  Lang- 
don,  24  Pick.  49;  Russell  v.  McLellan, 
14  Pick.  63;  Knowlton  o.  Ackley,  8 
Cush.  93;  Cahill  v,  Kalamazoo  Mut. 
Ins.  Co.,  2  DougL  (Mich.)  124,  140; 
Philips  V.  Wickham,  1  Paige  (N.  T.). 
590;  Slee  v.  Bloom,  5  .Johns.  Ch. 
(N.  Y.)  366,  377;  S.  C,  19  John^ 
456;  People  v.  Twaddell,  18  Hun, 
427;    Evarts  o.   KiUingworth  M'fg 
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ness  by  the  oorporation/  does  not  effect  its  dissolution ;  nor 
does  its  insolvency.^  Neither  does  a  dissolation  result  where 
the  corporation  is  insolvent,  and  has  ceased  to  do  business  as 
vrell;*  even  when  it  has  assigned  all  its  property  for  the  benefit 
of  its  creditors/  or  a  receiver  has  been  appointed.'  It  has  even 
been  held  that  the  fact  that  a  corporation  is  insolvent  will  not 
authorize  it  to  apply  to  a  court  of  equity  for  a  receiver  to  wind 
up  its  affairs,  in  order  to  prevent  one  creditor  from  acquiring 
by  suit  a  preference  over  others ;  the  court  saying,  that  a  re- 
ceiver might  be  appointed  at  the  instance  of  a  creditor,  but 
not  at  the  instance  of  an  insolvent  debtor.^ 


Co.,  20  Conn.  447;  Harris  v.  MIsb. 
Valley*  etc.,  R.  R.  Co.,  51  Mibb.  002; 
Smith  e.  Smith,  3  DeBsaur  (S.  C), 
K37;  Parker  v.  Hotel  Co.,  06  Tenn.  252. 
^KaoBas  City  Hotel  Go.  v,  Sauer,  05 
Mo.  279,  2SS;  NimmonB  v.  Tappan,  2 
Sweeny  (N.  Y.),  652;  MickleB  v. 
Bochester  City  Bk.,  11  Paige  (N.  Y.), 
118;  Moseby  r.  Barrow,  52  Tex.  396; 
State  ».  Barron,  58  N.  H.  370;  Weig- 
andr.  AU.  Sup.  Co.,  44  W.  Va.  133; 
Law  V.  Rich,  47  W.  Va.  634;  RiohardB 
7.  tfinn.  Sav.  B'k,  75  Minn.  196;  Com- 
pare Matter  of  Jackson  Marine  Ins. 
Co.,  4  Sand.  Ch.  (N.  Y.)  559;  Conro 
7.  Gray,  4  How.  Pr.  (S,  Y.)  166;  Troy 
ARuthnd  R.  R.  Co.  ».  Kerr,  17  Barb. 
561;  Sleeper  0.  NorrlB,  59  Kas.  555; 
Salem  Nat.  B'k  v.  Prescott,  60  KaB. 
^.  A  railroad  company  ie  not  dia- 
Bohed  by  a  sale  of  its  road.  State  v. 
Bi7e«,5Ired.  L.  (N.  C.)297. 

^Moeeby  v.  Burrow,  52  Tex.  396; 
Shenandoah  Valley  R.  R.  Co.  v, 
Orifflth,  76  Va.  913;  cases  in  the  fol- 
lowing notes. 

'Valley  Bank  o.  Sewing  Society,  23 
Kan.  423;  Electric  Lighting  Co.  v. 
loiter,  19  Dist.  Col.  675;  see  Davis  v, 
Memphis,  etc.,  R.  R.  Co.,  87  Ala.  633. 
A  national  bank  in  voluntary  liquida- 
tion nnder  §  5220  of  the  U.  S.  Rev. 
Stat,  is  not  thereby  dissolved  as  a  cor- 
poration, but  may  sue  and  be  sued  by 
ittme  for  the  purpoBe  of  settling  dis- 


puted claimB  against  its  assets,  even 
though  the  plaintiff  may  have  filed  a 
creditor's  bill  to  enforce  the  individ- 
ual liability  of  shareholders.  Na- 
tional B'k  V.  Insurance  Co.,  104  U.  S. 
54. 

^Boston  Glass  Manufactory  v. 
Langdon,  24  Pick.  49;  Town  v.  Bank 
of  River  Raisin,  2  Dougl.  (Mich. )  530; 
De  Camp  v.  Alward,  52  Ind.  468; 
State  V,  Bank  of  Maryland,  6  G.  A  J. 
205. 

^Eincaid  o.  Dwinelle,  59  N.  Y.  548; 
Lea  0.  America,  etc.,  Canal  Co.,  3  Abb. 
Pr.  N.  S.  (N.  Y.)  1,  11;  City  InB.  Co. 
V.  Commercial  Bank,  68  111.  848; 
Bank  of  Bethel  v.  Pahquioque  Bank, 
14  Wall.  383;  Green  «.  Walkill  Nat. 
Bank,  7  Hun,  63;  Moseby  i?.  Buitow, 
52  Tex.  396;  State  v.  Railroad  Com- 
missioners, 41  N.  J.  L.  235 ;  Heath  v. 
Missouri,  etc.,  Ry.  Co.,  83  Mo.  617; 
State  V.  Butler,  86  Tenn.  614;  Jones 
V,  Bank  of  Leadville,  10  Col.  464. 
Compare  Bell  v.  Indianapolis,  etc.,  R. 
R.  Co.,  53  Ind.  57;  Indianapolis,  etc., 
R.  R.  Co.  V.  Ray,  51  Ind.  269;  Hol- 
lingshead  v.  Woodward,  107  U.  S.  96; 
Hutchison  v,  Crutcher,  98  Tenn.  421. 

There  is  nothing  in  the  statutes  re- 
lating to  national  banks  that  takes 
them  out  of  the  operation  of  this 
general  rule.  National  Bank  v.  De- 
posit Co.,  161  U.  S.  1. 

^  Hugh  V.  McRae,  Chase's  Dec.  466. 
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§  484.]         THE  LAW   OP  PBIVATB  COBPORATION8.  [CHAP.  VH. 

§  483.  It  is  said  very  generally  in  older  cases,  that  a  corpo- 
,  ration  cannot  validly  surrender  its  franchises  unless 
of  fran-  the  State  accepts  them.  '^  Charters  are  m  many  re- 
spects  compacts  between  the  government  and  the 
corporators.  As  the  former  cannot  deprive  the  latter  of  their 
franchises  in  violation  of  the  compact,  so  the  latter  cannot  pat 
an  end  to  the  compact  without  the  consent  of  the  former.  It 
is  equally  obligatory  on  both  parties.  The  surrender  of  a 
charter  can  only  be  made  by  some  formal  act  of  the  corporation,^ 
and  will  be  of  no  avail  until  accepted  by  the  government. 
There  must  be  the  same  agreement  to  dissolve  that  there  was 
to  form  the  compact.  It  is  the  acceptance  which  gives  eflScacy 
to  the  surrender.  The  dissolution  of  a  corporation,  it  is  said, 
extinguishes  all  its  debts.  The  power  of  dissolving  itself  by 
its  own  act  would  be  a  dangerous  power,  and  one  which  cannot 
be  supposed  to  exist."  '^  It  is  also  said  that  "  the  modes  in 
which  a  surrender  is  to  be  made,  and  as  to  what  facts  consti- 
tute a  surrender,  have  been  a  fruitful  subject  of  discussion  in 
the  courts  of  this  country.  In  England,  the  surrender  is  by 
deed  to  the  king,  by  whom  corporations  are  usually  created  by 
charter.  In  this  country,  corporations  are  created  by  an  act 
of  the  legislature,  and  it  would  seem  to  follow,  in  the  absence 
of  any  statute  prescribing  the  mode  in  which  a  surrender  is  to 
be  made,  that  to  become  available,  it  must  be  accepted  by  the 
authority  which  created  the  corporation."' 

§  434.  The  present  applicability  of  the  preceding  citations  to 
stock  corporations  is  somewhat  doubtful.  Formerly,  corpora- 
tions usually  received  special  charters ;  but  now  stock  corpora- 
tions at  least  are  almost  universally  organized  under  general 
enabling  acts.     A  mode  of  dissolution  is  ordinarily  provided ; 


See  KirabaU  v.  Goodburn,  32  Mich. 
10;  New  York  Marbled  Iron  WorkB 
V.  Smith,  4  Duer  (N.  Y.),  362. 

^  Not  the  officers,  but  only  the 
shareholders  of  a  corporatioa  can 
surrender  its  franchise.  Jones  v. 
Bank  of  LeadviUe,  10  Col.  464. 

3  Boston  Glass  MTy  v,  Langdon, 

24  Pick.  49,  53.     Accoi-d,  Town  v. 

Bank    of    River    Raisin,    2    Dougl. 

(Mich.)  530,  53d;    Lagrange,  etc.,  R. 
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R.  Co.  v.  Rainey,  7  Coldw.  (Tenn.) 
420,  438;  Revere  v.  Boston  Copper 
Co.,  15  Pick.  351;  Mechanics'  Bank  v. 
Heard,  37  Ga.  401;  Wilson  t.  Propri- 
etors, etc.,  9  R.  I.  590;  Norrii  «. 
Mayor  of  Smithville,  1  Swan.  (Tenn.) 
164;  2  Kent's  Com.,  311.  Cf.  Atto^ 
ney-Gen.  v.  R.  R.  Co.,  93  Wis.  004. 

8  Town  V.  Bank  of  River  Raisin,  2 
Dougl.  (Mich.)  580,  588. 
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ind  if  no  such  provision  exists,  the  most  experienced  legal  ad- 
viser might  be  puzzled  to  advise  how  an  acceptance  of  the  sur- 
render of  franchises  could  be  brought  about,  unless  by  lobbying 
a  special  bill  through  the  legislature.  Besides,  the  idea  of  the 
necessity  of  the  acceptance  of  a  surrender  of  franchises  on  the 
part  of  the  authority  granting  them,  seems  intimately  connected 
with  the  old  doctrine — now  certainly  a  thing  of  the  past — that 
oD  the  dissolution  of  a  corporation  all  its  debts  were  extin- 
gaished.  There  seems  to  be  no  valid,  reason  why  an  ordinary 
stock  corporation,  charged  with  the  performance  of  no  public 
doty,  should  not  be  allowed  to  close  up  its  business  at  any  time, 
and  dissolve.^ 

§  435.  The  consequences  of  a  dissolution  are  both  substan- 
tial and  formal.  The  substantial  consequences  are  Effect  of  a 
that  the  business  is  wound  up,  and  all  the  legal  diaaointion. 
relations  subsisting  in  respect  of  the  corporate  funds  are 
liqaidated.  The  formal  consequences  are  that  the  corpora- 
tion can  no  longer  act  as  such  either  before  the  courts  or  in 
business  transactions.^  Accordingly,  the  liquidation  of  its 
affairs  will  ordinarily  have  to  be  conducted  by  a  receiver  or 
other  officer  appointed  for  that  purpose.  After  its  dissolution 
the  corporation  can  institute  no  suit,  nor  be  made  a  party 
defendant ; '  and  all  suits  already  brought  by  or  against  it  are 
abated.^    And  judgment  cannot  be  entered  against  it.' 


^  HolmM,  etc.,  M*rg  Co.  v.  Holmes, 
etc.,  Metal  Co.,  127  N.  Y.  252;  Elyea 
e.  Lehigh  S.  M.  Co.,  160  N.  Y.  29.  If 
the  rights  of  tlie  public  intervene, 
the  state  would  seem  at  least  to  have 
the  right  to  compel  the  corporation 
to  eontinue  its  business;  however 
impracticable  the  actual  assertion  of 
sny  such  right  might  be.  See  §§  454, 
^,  and  State  v.  Western,  etc.,  R.  R. 
Co.,  96  N.  C.  e02. 

tSaltmarshv.  Planters\  etc..  Bank, 
17  Ah.  761.  See  Schleider  v,  Diel- 
man,  44  La.  Ann.  462;  Weatherley  v. 


Capital  City  Water  Co.,  116  Ala.  156. 
See  §  504. 

^Saltmarsh  v.  Planters',  etc..  Bank, 
17  Ala.  761;  City  Ins.  Co.  v.  Com- 
mercial Bank,  68  111.  348;  Bank  of 
La.  «.  Wilson,  19  La.  Ann.  1;  Mus- 
catine Turn  Verein  u.  Funck,  18  Iowa, 
469;  Miami  Exporting  Co.  v.  Gano, 
13  Ohio,  269.  See  Cooper  v.  Oriental 
Savings  Association,  100  Pa.  St.  402; 
contra,  Schmitt  &  Bro.  Co.  v.  Ma- 
honey,  60  Neb.  20. 

4  National  Bank  v.  Colby,  21  Wall. 
609;  Terry  v.  Merchant8\  etc.,  Bank, 


*Dobion  V.  Simonton,  86  N.  C.  492. 
^  cases  in  last  note.  Where  the 
answer  shows  that  the  plaintiff  was  a 
corporation  at  the  date  of  the  contract 

27 


sued  on,  the  fact  of  its  subsequent 
dissolution  will  not  avail  to  reverBe  a 
Judgment  in  its  favor.  Kansas  City 
Hotel  Co.  V.  Sauer,  65  Mo.  279. 

417 


§  437.]         THE   LAW   OF   PRIVATE  GOBPOKATIONS.  [CHAP.  VIL 


§  436.  It  is  the  legislative  policy  of  some  states  to  prolong 
the  existence  of  the  corporation  after  the  expiration  of  its 
charter,  for  the  purposes  of  winding  up  its  affairs,  though  not 
for  the  purpose  of  continuing  its  business.^  Under  such  cir- 
cumstances, whether  any  given  legal  proceeding  should  be 
instituted  in  the  corporate  name,  or  in  the  name  of  a  receiver 
or  of  trustees  appointed  to  wind  up  the  corporate  affairs,  de- 
pends on  the  statutory  provisions.' 

§  437.  In  regard  to  the  substantial  effects  of  a  dissolatioD, 
clearly  the  common  law  rule  that  upon  the  dissolution  of  a 
corporation,  its  real  estate  reverts  to  the  grantor,  its  personal 
property  to  the  sovereign,  and  all  debts  due  from  and  to  it 
become  extinguished,^  has  no  longer  any  application  to  stock 
corporations.     And  that  it  has  no  application  is  the  combined 


66  Ga.  177;  Greely  t.  Smith,  3  8toi7, 
657;  Merrill  v.  Sutfolk  Bank,  31  Me. 
67;  iDgraham  v.  Terry,  11  Humph. 
(Tenn.)  572;  Miimma  o.  Potomac 
Co.,  S  Pet.  281;  Farmers',  etc.,  Bank 
V.  Little,  8  W.  &  S.  (Pa.)  207;  Bank 
of  Miss.  V.  Wrenn,  3  Sm.  &  M. 
(Miss.)  791;  May  v.  SUte  Bank,  2 
Rob.  (Va.)  56;  Thornton  v.  Mar- 
ginal Freight  R'y  Co.,  123  Mass.  32; 
McCulloch  V.  Norwood,  68  N.  Y.  566; 
Taylor  v.  Gray,  59  N.  J.  Eq.  621;  Ins. 
Com.  V,  U.  S.  Fire  Ins.  Co.,  22  R.  I. 
377;  compare  Shayne  v.  Evening  Post 
Pub.  Co.,  168  N.  Y.  70;  Piatt  v. 
Archer,  9  Blatchf.  559;  Fisk  o.  Union 
Pac.  R.  R.  Co.,  10  Blatchf.  618;  Wil- 
cox V,  Continental  Life  Ins.  Co.,  56 
Conn.  468;  Life  Ass'n  v.  Goode,  71 
Tex.  90;  Shore  Line  R.  R.  Co.  v. 
Maine  Cen.  Ry.  Co.,  92  Me.  476; 
Morgan  «.  N.  Y.  Nat.  Bldg.  Assn.,  73 
Conn.  161.  Contra^  Lindell  v.  Ben- 
ton, 6  Mo.  361.  So  it  is  also  held  in 
Missouri  that  consolidation — ^which 
causes  dissolution — does  not  abate  a 
pending  suit  Evans  v.  Interstate  R^y 
Co.,  106  Mo.  594. 

^  See  Life  Ass^n  of  America  v.  Fas- 
sett,  102  111.  315;  St.  Louis,  etc.,  Coal, 
etc.,  Co.  V.  Sandoval  Coal  Co.,  Ill 
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111.  32;  Folger  v.  Chase,  18  Pick.  63; 
Herron  v,  Vance,  17  Ind.  595;  Tusca- 
loosa Scientific,  etc.,  Ass^n  o.  Green, 
48  Ala.  346;  Nelson  o.  Hubbard,  96 
Ala.  238;  Stiles  v.  Laurel  Fork,  etc., 
Co.,  47  W.  Va.  838.  As  to  extra- 
territorial recognition  of  such  a  stat- 
ute, see  Rodgers  v,  Ins.  Co.,  148 N.  T. 
34. 

^See  Mariners'  Bank  c.  Sewall,50 
Me.  220;  Blake  v,  Portsmouth,  etc., 
R.  R.  Co.,  39  N.  H.  435;  Tuscaloosa, 
etc.,  Ass'n  v.  Green,  48  Ala.  346;  Be 
Independent  Ins.  Co.,  1  Holmes,  108; 
Von  Glahn  o.  De  Bosset,  81  N.  C. 
467;  Muscatine  Turn  Verein  «• 
Funck,  18  Iowa,  469;  Pomeroy's  Lei- 
see  V.  State  Bank,  1  Wall.  23;  Lo- 
throp  0.  Stedman,  13  Blatchf.  134, 
143;  Owen  v.  Smith,  31  Barb.  641; 
Heath  v.  Barmore,  50  N.  Y.  302; 
Wright  D.  Nostrand,  94  N.  Y.  31; 
State  r.  Bk.  of  Washington,  18  Ark. 
554;  Cooper  v.  Oriental  Sav.  Aaso., 
100  Pa.  St.  402;  Gray  v.  Lewis,  94 
N.  C.  392. 

'See  Ang.  and  Ames  on  Corp.i 
§779;  Life  Ass^n  of  American.  Fm- 
sett,  102  111.  315;  Mott  v.  DaDTiII« 
Seminary,  129  111.  403;  Danville  Sem- 
inary V.  Mott,  136  111.  289.  See  Seixis 
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resQlt  of  statutes  and  equitable  principles^  On  the  dissolu- 
tion of  a  stock  corporation  its  assets  become  a  trust  fund  for 
the  discharge  of  its  liabilities,  including  those  not  yet  ma- 
tared,'  and  the  surplus  belongs  to  the  shareholders.'^  Equity 
will  always  furnish  a  means  by  which  debts  due  a  corporation 
can  be  collected  after  its  dissolution,  for  the  benefit  of  parties 
interested,  creditors  or  shareholders,^  and  in  equity  the  gen- 
eral assignee  of  a  defunct  corporation  can  collect  its  claims.^ 


r.New  Orleans,  51  La.  Ann.  1.  But 
this  rule  was  applied  in  Commercial 
Bank  e.  Lockwood,  2  Harr.  (Del. )  S. 

^See  Owen  v.  Smith,  81  Barb.  641; 
Heath  v.  Barm  ore,  50  N.  Y.  802;  Mc- 
Coy e.  Farmer,  65  Ho.  244. 

'  People  c.  Nat'l  Trust  CJo.,  82  N.  Y. 
28S.  The  dissolution  of  a  corpora- 
tion does  not  terminate  a  lease  to  it 
lb.  Compare  People  v,  Flint,  64  Cal. 
49. 

*Heinan  v,  Britton,  88  Mo.  540. 
^  St  Louis,  etc.,  Coal,  etc.,  Co.  t. 
SattdoTsl  Coal,  etc.,  Co.,  116  111.  170; 
Wheeler  t,  Pullman  Iron  Co.,  143 
111.  197;  Burrall  v,  Bnshwick  R.  R. 
Co.,  75  N.  T.  211;  and  see  §§  750, 


751.  When  a  mutual  insurance  com- 
pany, which  has  no  shareholders,  is 
dissolved,  the  assets  remaining  after 
the  discharge  of  its  liahilities,  vest 
in  the  state.  Titcomb  v.  Insurance 
Co.,  79  Me.  315. 

^  See  Hightower  v.  Thornton,  8 
Ga.  486;  Cnrranv.  State  of  Arkansas, 
15  How.  304,  811;  Von  Glahn  v.  De 
Rosset,  81  N.  C.  467. 

A  Lenox  v,  Roberto,  2  Wheat  373; 
Lum  V.  Robertoon,  6  Wall.  277.  See 
Bacon 0.  Cohea,  12  Sm.  A  M.  (Miss.) 
516.  Compare  Fox  v,  Horah,  1  Ired. 
£q.  (N.  C.)  358;  Asheville  Division  v. 
Aston,  02  N.  C.  578.    See,  also,  §504. 
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CHAPTER  vm. 

RELATIONS  BETWEEN  IHE  STATE  AND  THE  CORPORA- 
TION,^ INCLUDING  RELATIONS  BETWEEN  THE  STATE 
AND  (a)  SHAREHOLDERS,  {b)  OFFICERS,  AND  (c)  CRED- 
ITORS OF  THE  CORPORATION. 


Dual  nature  of  the  constitution  of  a 

corporation,  §  438. 
Austin's  analysis  of  a  law,  §  439. 
Holland's    and    Kent's    definitions, 

§440. 
The  term  ** command"  misleading, 

§441. 
Definition  of  a  'Megal  right,"  §  442. 
Definition  of  a ''  legal  relation,' '  §  443. 
Tlie  manifestation  of  rules  of  law  in 

legal  relations,  §  444. 
Fipgal  effect  of  an  act,  §  446. 
The  constitution  of  a  corporation,  in 

wbat  respect  a  law,  §  446. 
Notion  of  a  contract    Two  classes  of 

acts,  §  447. 
How  the  constitution  of  a  corpoi^ 

tion  embodies  a  contract,  §  448. 
Acceptance  necessary  on  the  part  of 

the  corporators,  §  449. 
Contract  between  the  state  and  the 

corporation,  §  450. 
Enabling  acts  and  special  charters, 

§451. 
Two  kinds  of  relations  between  the 

state  and  the  corporation,  §  452. 
A  charter  a  contract:  outline  of  the 

doctrine,  §  453. 
Consideration  moving  to  the  state. 

Its  rights.     M^andamuSj  §  454. 


Railroads,  §455. 

Through  acceptance  of  the  charter  <m 

the  part  of  the  corponttors  the 

state  acquires  the  right  to  enforce 

the    fulfillment  of  the  corporate 

duties.       Absolute     soTereignty, 

§456. 
'Right  of  the  state  to  restrain  an  abuse 

of  corporate  powers.    Forfeiture, 

§457. 
Judicial  decree  necessary,  §  458. 
Grounds  of  forfeiture,  §  459. 
Grounds  of  forfeiture  not  to  be  taken 

advantage  of  collateral  ly.    Wairer, 

§460. 
Rights    of  the  corporation  against 

the  state  arising  from  tlie  contract, 

§461. 
How  enforceable,  §  462. 
Limitations  on  the  rights  acquired 

by  the    corporation    against  the 

state  through  contract,  §  463. 
Restrictions  in  state  constitutions  on 

state  legislatures,  §  464. 
Other     restrictions    on    legislatiTe 

powers,  §§  466,  466. 
Corporations  created  by  CongresB, 

§467. 
Jurisdiction  of  the  Federal  courts, 

§468. 


1  Relations,  that  is  to  say,  between 
the  state  and  the  organic  body  of 
shareholders  controlling  the  corpo- 
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i-ate  enterprise,  and  representing  aU 
persons  in  any  way  interested  in  it. 


CHAP.  Vin.]  CORPOBATION   AKD  STATE. 


[§  438. 


BelsdoDS  between  the  state  and  the 
eorpoistion  other  than  legal  rela- 
tions occasioned  by  contract,  §§ 
469-4696. 

Eminent  domain.  Restrictions,  § 
4m 

"  Dne  process  of  law,''  §S  471,  472. 

Just  compensation,  |  473. 

Police  power,  §  474. 

Police  power.  Commerce  clause,  §§ 
4744h474(I. 

Police  power.  Its  limits.  Property 
in  which  the  pablic  have  interest, 
|§  475,  470. 

Elevator  cases.  Railroad  charges,  §§ 
476a,  4765. 

The  taxing  power,  f  477. 

Double  taxation,  §  477  a. 

Power  of  Congress,  §  478. 

Power  of  states.  Restrictions,  §§ 
479,480. 

Bestrictions  on  the  power  of  the 
states  to  tax  arising  from  the  exi- 
gencies of  the  Federal  goTernment, 
§481. 

Federal  agencies,  §482. 

State  taxation  of  national  banks,  §§ 
483,484. 

Restrictions  on  state  taxation  arising 
from  the  power  of  Congress  to 
regnlate  commerce,  §  485. 

Telegraph  companies,  $  486. 


Chartered  exemptions  from  taxation, 
§§  487,  488. 

Never  arise  by  implication,  §  489. 

Immunity  from  taxation  not  trans- 
ferable, §  490. 

Effect  of  consolidation,  §  491. 

Taxation,  due  process  of  law,  §}  492, 
492a. 

Jurisdiction  of  equity  to  restrain  the 
collection  of  a  tax,  §  4926. 

Distinction  between  "rights*^  and 
"  remedies,*'  §§  493-495. 

The  power  reserved  to  alter  and 
repeal,  §  496. 

No  vested  right  in  a  rule  of  law, 
§497. 

Effect  of  the  reservation  of  the  right 
to  alter  and  repeal  on  the  contract 
between  the  corpoiutors,  §  498. 

Limits  of  the  reserved  power,  §  499. 

Illustration.  Relations  between 
shareholders  and  creditors,  §§  600, 
501. 

Further  limits  on  the  reserve  power, 
§502. 

When  a  judicial  proceeding  prerequi- 
site to  the  repeal,  §  503. 

Effect  of  a  repeal,  §  504. 

Relations  between  the  state  and  the 
individuals  interested  in  the  corpo- 
rate enterprise,  §§  505-507. 


§  438.  The  constitution  of  a  corporation  is  of  a  dual  nature: 
it  is  law  in  that  it  consists  of  rules  for  conduct  ^    , 

,  ...  Dual  nature 

set  by  a  political  superior  to  political  inferiors,  and  of  the  con- 
it  embodies  a  contract  the  obligation  of  which  is  1  <^p^^ 
the  self-same   constitution  regarded   as  law.     The  ^^^' 
contract  embodied  in  the  constitution  always  subsists  among 
the  corporators  as  parties  thereto,  and  it  may  subsist  between 
the  corporation  and  the  state,  for  the  state  is  sometimes  a 
party  to  it.^    On  account  of  the  dual  nature  of  the  constitu- 


^ "  A  charter  is  a  law,  but  it  is  also 
■omething  more  than  law.  In  that  it 
contains  stipulations  which  are  terms 
of  compact  between  the  state  as  the 


one  party,  and  the  corporators  as  the 
other,  which  neither  party  is  at 
liberty  to  disregard  or  repudiate,  and 
which  are  as  much  removed  from  the 
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§  439.]       THE   LAW   OP  PRIVATE  CORPORATIONS.  [CHAP.  VUI. 

tion  of  a  corporation  it  will  be  necessary,  in  order  to  analyze 
the  relations  between  the  state  and  the  corporation,  to  deter- 
mine in  what  respect  this  constitution,  besides  being  law,  is  to 
be  regarded  as  a  contract.  To  this  determination  accurate 
notions  of  law  and  contract  are  prerequisite. 

§  439.  "  Every  law,*'  says  Austin '  "  or  rule  is  a  command. 
Anatin'  ....  Or  rather  laws  or  rules  properly  so  called  are 
analysis  of  a  species  of  commands."  Analyzing  the  nature  of 
*    ^"  a  command,  he  proceeds :  "  If  you  express  or  inti- 

mate a  wish  that  I  shall  do  or  forbear  to  do  some  act,  and  if 
you  will  visit  me  with  some  evil  in  case  I  comply  not  with 
your  wish,  the  expression  or  intimation  of  your  wish  is  a  com- 
mand. .  .  .  The  ideas  then  comprehended  by  the  term  com- 
mand are  the  following :  1.  A  wish  or  desire  conceived  by  a 
rational  being  that  another  rational  being  shall  do  or  forbear ; 
2.  An  evil  to  proceed  from  the  former  and  to  be  incurred  by 
the  latter,  in  case  the  latter  comply  not  with  the  wish ;  3.  An 
expression  or  intimation  of  the  wish  by  words  or  other  signs.'* 
Then,  continues  Austin,  when  a  command  ^'  obliges  generally 
to  acts  or  forbearances  of  a  class,  a  command  is  a  law  or  rule. 
....  A  law  properly  so  called  is  therefore  a  command  which 
obliges  a  person  or  persons,  and  as  distinguished  from  a  par- 
ticular or  occasional  command,  obliges  generally  to  acts  or  for- 
bearances of  a  class.  .  .  .  Laws  and  other  commands  are  said 
to  proceed  from  superiors,  and  to  bind  or  oblige  inferiors,  .... 
the  term  superiority  here  signifies  might." 

In  another  part  of  the  same  work,  Austin,  analyzing  the  na- 
ture of  sovereignty,  says:  "Every  positive  law,  or  every  lavr 
simply  and  strictly  so  called,  is  set  by  a  sovereign  person  or  a 
sovereign  body  of  persons,  to  the  member  or  members  of  the 
independent  political  society  wherein  that  person  or  body  is 
sovereign  or  supreme.  .  .  .  The  superiority  which  is  styled  sov- 
ereignty, and  the  independent  political  society  which  ^ove^ 
eignty  implies,  is  distinguished  from  other  superiority,  and  from 
other  society  by  the  following  marks  or  characters:  1.  The 
bulk  of  the  given  society  are  in  the  habit  of  obedience  or  sub- 
modifying  and  controlling  power  of  Road  Co.  v.  WoodhaU,  25  Mich.  00, 
legislation  as  would  be  the  contracts  101,  per  Cooley,  J. 
of  private  parties.**  Flint,  etc.,  Plank      ^  Province  of  Jorisprudoaoe.   I^ 

ture  I. 
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CHAP.  Vra.]  COBPORATION   AND   STATE.  [§  441. 

missioD  to  a  determinate  or  common  saperior,  let  that  common 
saperior  be  a  certain  individual  person,  or  a  certain  body  or 
aggregate  of  individaal  persons.  2.  That  certain  individual  or 
the  certain  body  of  individuals  is  not  in  the  habit  of  obedience 
to  a  determinate  human  superior."  ^ 

§  440.  So  far  Austin.  An  acute  writer,  Professor  Holland^ 
gives  the  following  definition  of  law :  "  A  law  in  the  Holland's 
proper  sense  of  the  term  is  a  general  rule  of  human  and  Kent's 
action  taking  Qognizance  only  of  external  acts,  en- 
forced by  a  determinate  authority,  which  authority  is  human, 
and  among  human  authorities  is  that  which  is  paramount  in  a 
political  society.  More  briefly,  a  general  rule  of  external  hu- 
man action  enforced  by  a  sovereign  political  authority."  *  And, 
finally,  the  definition  given  by  Kent  is  this :  '^  Municipal  law 
is  a  rule  of  civil  conduct  prescribed  by  the  supreme  power  of 
the  state." » 

In  one  respect,  perhaps,  these  various  definitions  may  be 
found  fault  with.  It  may  be  said  that  they  are  not  univer- 
sally and  historically  correct,  i.  e.^  that  they  correspond  only 
to  the  conception  of  law,  current  among  those  nations  of  the 
Aryan  race  who  have  developed  their  institutions  under  the 
inflaence  of  the  Roman  law.^  But  this  objection  amounts  to 
little,  as  any  definition  of  law  not  so  vague  as  to  be  useless 
would  be  obnoxious  to  it;  and  for  the  present  purpose  the 
objection  has  no  force,  as  we  are  only  concerned  with  law  as 
conceived  to-day  in  America  and  England. 

§  441.  Austin's  definition  of  a  law,  however,  as  a  ^^  command 
which  obliges  a  person,  or  persons,  to  acts  or  for- 
bearances of  a  class,"  while,  perhaps,  unexception-  ?^^"" 
able  when  limited  in  its  application  to  Eoraan  and  ^and " 

J  _,  '■  *■  misleading. 

modem  European  and  American  notions  of  law, 
and  when  understood  as  Austin  meant  it,  is,  nevertheless,  in 
respect  of  laws  which  manifest  themselves  in  civil  rights, 
somewhat  misleading.  Holland,  as  we  have  seen,  calls  a  law 
"a general  rule  of  external  human  action  enforced  by  a  sover- 
eign political  authority,"  a  definition  which  resembles  Kent's 


^ProTince  of  JariBpradence,  Leo- 
tare  VL 
'System  of  JuriepTadenoe,  2d  ed. 


» 1  Com.,  607. 

*  See  Maine* 8  Early  History  of  In- 
stitatioQB,  chaps.  12  and  13. 
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§  442.]       THE  LAW   OF   PETVATE   CORPORATIONS.  [CHAP.  Vni. 

definition  of  municipal  law  as  "  a  rule  of  civil  conduct  pre- 
scribed by  the  supreme  power  of  a  state."  *  K  we  loot  closely 
into  Austin's  use  of  the  term  "  command/'  it  will  appear  that 
he  means  by  it  very  much  what  Holland  and  Kent  mean  by 
the  terra  "  rule."  But  the  term  "  command/'  except  as  applied 
to  criminal  law,  is  misleading  in  this  respect,  that  a  law  which 
manifests  itself  in  civil  rights  and  liabilities  is  not  an  absolute 
or  unconditional  command  to  do  or  refrain ;  but  its  effect  is 
merely  to  enable  some  one  with  the  aid  of  the  £tate  to  compel 
some  one  else  to  do  or  refrain.  Within  the  field  of  crimioal 
law  it  is  eminently  proper  to  call  a  law  a  command ;  for  a 
criminal  law — "  thou  shalt  not  kill " — is  a  command  pure  and 
simple,  sanctioned  or  enforced  by  its  giver  of  his  own  motion, 
and  not  at  the  request  of  some  individual.  But  a  civil  law 
creates  rights  just  as  much  as  it  imposes  obligations,'  and  con- 
sequently to  regard  such  a  law  as  a  command  is  seeing  but  one 
side  of  it. 

§  442.  As  Austin  says,  *'  Every  legal  right  is  the  creature  of 
Definitions  *  positive  law  ;  and  it  answers  to  a  relative  duty  im- 
of  a  **  legal  pcwsed  by  that  positive  law,  and  incumbent  on  a  per- 
son or  persons,  other  than  the  person  or  persons  in 
whom  the  right  resides.  To  every  legal  right  there  are,  there- 
fore, three  several  parties ;  namely,  a  party  bearing  the  right, 
a  party  burdened  with  the  relative  duty,  and  a  sovereign  gov- 
ernment setting  the  law  through  which  the  right  and  the  d^ty 
are  respectively  conferred  and  imposed." '  "  We  may  define  a 
legal  right,"  says  Holland  very  clearly,  "  as  a  capacity  residing 
in  one  man  of  controlling  with  the  assent  and  assistance  of  the 
state  the  actions  of  others.    That  which  gives  validity  to  a  legal 


^  Holland  says  a  law  is  a  rule  en- 
forced by  the  sovereign,  while  Kent 
says,  it  is  prescribed  by  the  sovereign. 
Holland^s  phrase  seems  preferable, 
as  laws  may  not  always,  with  pro- 
priety, be  said  to  be  prescribed  by 
the  sovereign,  unless  the  word  **  pre- 
scribed '^  is  used  in  the  sense  of 
i^cognized ;  which  is  improper. 
Rules  of  the  common  law,  grown  up 
as  they  have  from  custom,  have 
been  recognized,  but  in  no  proper 
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sense  prescribed  by  the  state.  Tbe 
state  i^cogntzes  them,  sanctions 
them,  i.  e.,  enforce8  them;  as  it  also 
enforces  rules  which  by  legislation 
it  properly  speaking  prescribes. 

2  Or,  as  I  prefer  to  say,  a  civil  law 
manifestH  Use\f  in  rights  and  liabil- 
ities, i.  e.,  in  legal  i-elations.  Sec 
§24. 

s  Province  of  Jurisprudence.  Lec^ 
ture  VL 


CHAP.  Vra.]  COBPORATION   AND  STATE. 


[§  444. 


right  is  in  every  case  the  force  which  is  lent  it  by  the  state. 
Anything  else  may  be  the  occasion,  but  it  is  not  the  cause  of  its 
obligatory  character."  *  And  Austin  says  again :  "  A  party 
has  a  right  when  another,  or  others,  are  bound  or  obliged  by 
the  law  to  do  or  forbear  towards  or  in  regard  to  him."  * 

§  443.  A  right  then,  with  its  corresponding  duty  or  liabil- 
ity, constitutes  a  le^  relation,  which,  as  it  was  at-   ^  ^  ,^ 

•"  o  9  7  Definition 

tempted  to  show  before,'  rather  than  a  "creature"  of  a  "legal 

1     r  11    J  X     •     X  •     relation." 

may  properly  be  called  a  concrete  instance  or  mani- 
festation of  law,  subsisting  between  persons  as  to  whom  corre- 
lated conditions  of  fact  may  be  asserted. 

§  444.  How  do  rules  of  law  manifest  themselves  in  legal  rela- 
tions? Let  us  illustrate.  The  following,  roughly 
speaking,  are  rules  of  law :  "  to  constitute  a  binding  festation  of 
agreement  there  must  be  a  consideration ;  "  "  a  con-  ™i^^  ^ 
tract  for  the  sale  of  chattels  at  a  price  exceeding  fifty  ^***^^- 
dollars  must  be  in  writing."  The  two  rules  may  be  combined 
into  the  following  proposition  :  a  written  agreement  to  sell,  for 
which  there  is  a  consideration,  as  for  instance  an  agreement  to 
bay,  the  state  will  enforce  at  the  request  of  either  party.*  This 
compound  rule  of  law  manifests  itself  in  legal  relations  between 
A.  and  B.  as  soon  as  the  following  correlated  conditions  of  fact 
may  be  asserted  of  them :  that  A.  has  agreed  with  B.  to  sell 
certain  chattels  to  B.  for  a  specified  price  (over  $50) ;  that  B. 
has  agreed  with  A.  to  buy  those  chattels  of  A.  at  that  price : 
and  that  this  mutual  agreement  has  been  put  in  writing.  With 
reference  to  its  operation  on  A.  and  B.  this  rule  may  now  be 


*  Jurisprudence,  second  ed.  p.  62. 

'  ''Penrading  Notions  Analyzed. ^^ 
Another  writer,  viewing  a  riglit  more 
exclnsiTely  from  the  standpoint  of 
the  possessor  of  it,  says  :  **  A  legal 
right  is  nothing  but  a  permission  to 
exercise  certain  natural  powers,  and 
upon  certain  conditions  to  obtain 
protection,  restitution,  or  compen- 
sation by  the  aid  of  the  public  force. 
Joit  so  far  as  the  aid  of  the  public 
force  is  given  a  man,  he  has  a  legal 
right,  and  this  right  is  the  same 
whether  his  claim  is  founded  in 
righteonsness  or  iniquity.* ^    Holmes, 


"  The  Common  Law,"  p.  214.  It  is, 
perhaps,  hard  to  see  how  a  right  in 
personam  can  be  a  **  permission  to 
exercise  certain  natural  powers." 
The  author  seems  rather  to  have  in 
view  rights  in  rem. 

3  See  §  24,  note. 

*  For  simplicity's  sake  all  refer- 
ence as  to  how  the  state  will  enforce 
the  agreement,  as  by  awarding  dam- 
ages or  speciilc  performance,  is 
omitted;  as  is  also  omitted  reference 
to  conditions  precedent,  which  either 
party  may  have  to  perform  before 
he  can  compel  the  other  to  perform. 

425 


§  446.]      THE   LAW   OF  PRIVATE  GOBPOBATIONS.  [CHAP.  Vni. 

expressed  thus :  A.  having  agreed  to  sell  to  B.,  and  B.  having 
agreed  to  buy  of  A.  certain  goods  for  a  certain  price,  and  this 
agreement  having  been  put  in  writing,  at  the  instance  of  either 
party  the  state  will  compel  the  other  to  perform  as  agreed. 
The  last  proposition  may  be  separated  into  the  following  prop- 
ositions expressing  the  rights  and  liabilities — the  legal  rela- 
tions— between  A.  and  B.,  in  which  the  general  rule  of  law 
before  stated  has  manifested  itself:  A.'s  right  is  with  the  aid 
of  the  state  to  compel  B.  {i.  e,y  A.  can  compel  B.)  to  pay  the 
price  agreed  on,  and  B.'s  corresponding  liability  is  to  pay  that 
price,  A.'s  right  and  B.'s  liability  constituting  a  legal  relation 
between  them.  On  the  other  hand,  B.'s  right  is  with  the  aid 
of  the  state  to  compel  A.  to  deliver  the  chattels;  and  A.'8 
liability  is  to  deliver  them  ;  B.'s  right  and  A's  liability  again 
constituting  a  legal  relation  between  them. 

§  445.  It  thus  appears  that  rules  of  law  which  manifest 
themselves  in  private  or  civil  rights  and  liabilities, 
of  £  act^  £11*6  no  unconditional  commands  from  the  state ;  the 
state  merely  standing  ready  to  aid  the  person  pos- 
sessing the  right.  And  it  appears,  moreover,  that  the  only 
legal  effect  of  an  act  (except  in  criminal  or  public  law)  is  to 
bring  the  actor  within  the  operation  of  rules  of  law,  which 
thereupon  manifest  themselves  in  legal  relations  between  the 
actor,  and  other  persons  affected  by  the  act.^ 

§  446.  As  a  conclusion  of  the  foregoing  remarks,  a  definition 
of  law  adequate  for  the  purposes  of  this  chapter  may  be  sub- 
mitted. A  law  is  a  rule  for  conduct  which  manifests  itself  in 
a  right  and  a  liability — b,  legal  relation — between 
tutfon^a'  persons  of  whom  correlated  conditions  of  facts  may 
ttonTto"  ^  asserted,  and  is  enforced  by  the  state  at  the  in- 
what  re-  stance  of  the  person  in  whose  favor  it  has  manifested 
itself  in  a  right.  And,  in  accordance  with  this 
definition,  the  constitution  of  a  corporation  may  be  said  to  be 
law,  or  to  consist  of  rules  of  law,  in  so  far  as  it  is  a  rule,  or 
consists  of  rules,  for  conduct  manifesting  itself  or  themselves 


^  As  to  the  legal  effect  of  acts,  see 
Holland's  Jurisprudence,  2d  ed. 
chap.  12;  and  an  interesting  discus- 
sion in  a  work  by  Dr.  August  Thon, 
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entitled  **Rechtsnorm  and  Subjeo- 
tives  Reoht,**  chap.  1.  ''  Die  Norm 
und  die  Beohtsf olgen  ihier  Uebertre- 
tong.*' 


(HAP.  Vin.]  CORPORATION   AND   STATE.  [§  448. 

in  legal  relations  between  persons  of  whom  correlated  oondi- 
tions  of  fact  may  be  asserted. 

§447.  It  remains  to  determine  on  some  proper  notion  of  a 
contract,  which  shall  be  consistent  with  the  notion  Notion  of  a 
reached  of  law.  For  the  present  purpose,  all  acts  l^J^** 
may  be  divided  into  two  classes:  {a)  acts  whose  of  acts, 
eflfect  is  to  bring  the  actors  within  the  operation  of  rules  of 
la\r,  which  thereupon  manifest  themselves  in  legal  relations ; 
acts,  in  other  words,  which  occasion  (not  cause)  legal  relations ; 
(b)  all  other  acts.  Acts  of  the  first  class  may  be  called  acts 
having  legal  effect. 

Now  many  acts  which  have  legal  effect  are  not  done  for  the 
purpose  of  occasioning  legal  relations.  For  instance,  if  A. 
strikes  B.,  A.'s  object  is  not  to  occasion  legal  relations  between 
them,  but,  nevertheless,  such  is  the  result  of  the  blow,  for  B. 
thereby  acquires  a  cause  of  action  against  A.  Certain  acts  on 
the  other  hand  are  done  with  the  immediate  purpose  of  occa- 
sioning legal  relations.  Of  these  latter  acts  the  chief  variety  ^ 
are  called  contracts,  which  are  acts  whereby  the  parties  express 
theur  intention  of  occasioning  legal  relations  between  them. 
If  the  contract  is  what  is  called  valid  or  binding,  it  effectuates 
the  expressed  intention  of  the  parties,  in  that  it  occasions  the 
legal  relations  which  the  parties  expressed  their  intention  to 
occasion.  By  the  contract  the  parties  have  brought  them- 
selves within  the  operation  of  rules  of  law,  which  at  the  mo- 
ment of  the  execution  of  the  contract  manifest  themselves  in 
the  presumably  desired  legal  relations.^ 

§  448.  Now  may  be  explained  what  was  meant  at  the  be- 
ginning of  this  chapter  by  saying  that  the  consti-  How  the 
tution  of  a  corporation,  besides  being  the  group  of  ^^^^jj^' 
l^al  rules  which  manifest  themselves  in  legal  rela-  corpora- 
tions in  respect  of  the  corporate  enterprise,  always  bodies  a 
embodies  a  contract  among   the  corporators,   and  *'*'^*'^*^- 
sometimes  a  contract  between  the  corporation  and  the  state. 
To  say  that  it  embodies  a  contract  between  the  corporators 


^A  tort  may  be  committed  in 
order  to  occasion  legal  relations;  as 
^hen  oDe  maa  trespasses  on  an- 
other's land  in  order  to  acquire  by 
Qier  a  right  of  way. 


3  An  invalid  contract,  taken  by 
itself,  is  not  an  act  having  legal  ef- 
fect 
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means  that  it  embodies  the  terms  of  an  agreement  whereby 
the  parties  hav^e  expressed  their  intention  of  occasioning  legal 
relations  which  are  manifestations  of  the  rules  of  law  compos- 
ing the  very  constitution  which  embodies  the  contract.  The 
rule  of  law  which  ordinarily  manifests  itself  in  legal  relations 
upon  the  making  of  a  valid  contract,  is  simply  that  each  con- 
tracting party  may  compel  the  others  to  perform  their  parts 
according  to  the  intent  and  meaning  of  the  agreement.  Bat 
in  this  particular  contract  that  causes  incorporation,  the  terms 
through  incorporation  become  themselves  rules  of  law;  and 
thus  the  constitution  of  a  corporation  embodies  the  expression 
of  the  intention  of  parties  which  causes  these  rules  to  operate. 
Further,  to  say  that  the  state,  from  which  emanate  most  of  the 
rules  of  law  composing  the  constitution,  is  a  party  to  the  agree- 
ment which  the  constitution  embodies,  means  that  the  state  has 
done  an  act  whereby  it  has  expressed  its  intention  to  bring  it- 
self within  the  operation  of  some  law  superior  to  itself,  which 
thereupon  manifests  itself  in  legal  relations  between  the  state 
and  the  corporation,  legal  relations  which  the  state  cannot  alter 
at  its  vvilV  since  they  are  the  manifestations  of  law  superior 
to  itself.  That  paramount  law  is  expressed  in  the  constitution 
of  the  United  States. 

§  449.  The  constitution  of  a  corporation  is  law  which  the 
Acceptance  ^^^  could  not  impose  on  the  corporators  without 
necessary      their  couseut,  and   this  because  of  certain  restrio- 

on  the  part     ..  .  .  ^    ^  .,., 

ofthecoi^  tions  on  the  power  of  a  state  contained  m  the 
poratora.  Federal  constitution  or  existing  in  the  common 
law.^    By  accepting  a  charter  the  corporations  subject  them- 


1  See  Danolds  v.  State  of  New  York, 
80  N.  Y.  36. 

^  See  §  456,  and  note,  in  the  present 
chapter.  The  king  could  not  incor- 
porate a  body  of  men,  except  as  a 
manicipal  corpomtion,  without  their 
consent.  See  Rex  v.  Passmore,  3 
T.  R.  109,  240.  A  charter  must  be 
accepted  before  incorporation  can 
take  place.  A  grant  of  a  charter  to 
those  who  have  not  applied  for  it  is 
but  an  offer  on  the  part  of  the  state, 
which  may  be  withdrawn  before 
acceptance.     State   o.    Dawson,    16 
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Ind.  40;  Riddle  v.  Proprietors,  7 
Mass.  160,  184;  EUis  v.  MarshaU,  a 
Mass.  260,  2,71 ;  Smith  v.  Silrer  Val- 
ley M'g  Co.,  64  Md.  86.  Compare 
Bonaparte  v.  Baltimore,  etc.,  K.  K. 
Co.,  75  Md.  340.  Bat  it  is  not  nec- 
essary to  show  a  written  instrament, 
or  even  a  note  of  acceptance.  Ao- 
ceptance  maybe  inferred  from  the 
exei*cise  of  corporate  powers  under 
the  act;  e.  9.,  the  election  of  officere, 
the  holding  of  meetings,  the  adop- 
tion of  by-laws,  etc.  Acceptance 
by  directors  acquiesced  In  by  tbe 
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niTes  to  datieSy  which,  without  their  consent,  the  state  could 
not  have  imposed  upon  them.^  Accordingly,  the  grant  and 
acceptance  of  a  charter  are  held  to  constitute  an  act  whereby 
the  actors  have  expressed  their  intention  to  occasion  legal  re- 


corporation  is  sufficient.     Bank  of 
United     SUtes    v.    Dandridge,     12 
Wheat    64,    71 ;  Mutual    Fire    Ins. 
Co.  e.  Stokes,  9  Phila.  (Penn.)  80; 
Trnstees  of  School  District  v.  Gibbs, 
2  Cash.   (Mass.)  39;   Androscoggin 
Bridge    r.    Bragg,    11    N.    H.    102; 
Sanuall  o.  Sun  Mutual  Ins.  Co.,  40 
Mo.  27;  Augusta  MTg  Co.  v.  Ver- 
trees,  4  Lea  (Tenn.),  75;  St.  Joseph, 
etc.,    R*y  Co.    o.    Shambaugh,    106 
Mo.  557;  Fertilizer  Co.  v,  Clute,  112 
K.  G.  440.    See  State  v.  Dawson,  22 
Ind.  272;  applying   for   an    amend- 
ment raises  a  presumption  of  accept- 
ance of  the  original  charter.     Farns- 
worth  V.  Lime  Rock  R.  R.  Co.,  83 
Me.   440.      Slight    irregularities    in 
mode  of    acceptance    by  directors, 
when   by    the    charter   they    have 
power  to  accept  an  amendment,  do 
not  Titiate  the   acceptance.     Dead- 
ericko.  Wilson.  8  Baz.  (Tenn.)  108, 
126.     So  no  formal   acceptance  of 
in  amendment  or  of  an  act  confer- 
ring new  franchises  need  be  shown. 
Bangor,  Oldtown  and  M.  R.  R.  Co. 
0.  Smith,  47  Me.  34;  Wetumpka  and 
Coosa  R.  R.  Co.  0.  Bingham,  5  Ala. 
«7;  Illinois  River  R.  R.  Co.  0.  Zim- 
mer,  20111.  654;  Palfrey  v.  Paulding, 
7  La.  Ann.  863  ;  Lyons  0.  Orange, 
etc.,  R.  R.  Co.,  32   Md.  18;  Cincin- 
nati, Hamilton,  etc.,   R.   R.   Co.  v. 
Cole,  29  Ohio  St.  126.    See  Vermont 
»nd  C.  R.  R.  Co.  v.  Vermont  Central 
R.  R.  Co.,  34  Vt.  2,  49,  where  the  ac- 
tion of  a  stockholders^  meeting  in 
making  contracts  authorized  by  the 
amendment,  no  one  objecting,  was 
lield  an  acceptance  of  it.    But  see 
State  V.  Accommodation  Bank,  26 
^  Ann.   288  ;    Commonwealth  v. 


Cullen,  13  Pa.  St.  133.  But  a  reso- 
lution to  accept  an  amendment  does 
not  constitute  an  acceptance,  unless 
it  purport  to  accept  unconditionally. 
Mulloy  V.  Nashville  and  Decatur 
R.  R.  Co.,  8  Lea  ( Tenn. ),  427.  A  cor- 
poration already  in  existence  may 
receive  a  new  charter  without  relin- 
quishing its  old  one,  and  may  act 
partly  under  the  new  and  partly  the 
old  charter.  Woodfork  v.  Union 
Bank,  3  Coldw.  (Tenn.)  488.  Stat- 
utes may  provide  that  upon  the  ac- 
ceptance by  existing  corpomtions 
of  their  provisions,  such  corporations 
shall  be  held  to  have  abandoned 
rights  under  their  charters  inconsist- 
ent with  such  statutes.  Such  ac- 
ceptance need  not  be  formal,  but 
may  be  inferred  from  action  in  ac- 
cordance with  the  provisions  of  such 
statutes.  Cincinnati,  H.  and  D.  R. 
R.  Co.  V.  Cole,  29  O.  St.  126.  A  cor- 
poration is  not  estopped  by  the  acts 
of  individusil  officers  or  members  in 
procuring  legislation;  when  it  does 
not  appear  that  they  had  authority 
to  procure  such  legislation  or  that 
the  corporation  had  accepted  it.  Mis- 
sissippi, etc.,  Boom  Co.  0.  Prince,  34 
Minn.  79.  Compare  Baker*s  Appeal, 
109  Pa.  St  461.  As  to  surrender  of 
franchises,  see  §§  433,  434. 

1  By  accepting  a  charter  or  by  in- 
corporating under  a  general  statute, 
the  incorporators  subject  themselves 
to  whatever  conditions  the  state  may 
impose,  and  cannot  afterwards  be 
heard  to  assail  any  statute  then  in 
force  imposing  conditions  on  the  cor- 
poration as  unconstitutional.  Chi- 
cago, R.  I.  A  Pac.  Ry.  Co.  v.  Zei*necke, 
183  U.  S.  582. 
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lations  between  them ;  that  is  to  say,  a  contract  has  been  made 
to  which  the  state  is  a  party. 

§  450.  The  state  cannot  alter  any  of  its  laws  so  as  to  affect 
Gontiact  ^^g^  relations  in  which  the  law  has  already  mani- 
JU^2^  fested  itself,  for  such  alteration  would  be  unconsti- 
"^rotioM*^'  tutional,  in  that  it  would  impair  the  obligation  of  a 
contract/  or  at  least  deprive  some  one  of  his  '^  vested 
rights."  Therefore,  the  state  cannot  alter  the  constitution  of  a 
corporation  regarded  simply  as  law,  so  as  to  affect  any  legal 
relations  in  which  it  has  manifested  itself.'  But  as  to  the 
corporators,  the  state  cannot  alter  this  constitution  so  as  to 
affect  legal  relations  not  yet  arisen,  because  on  the  accepting 
of  the  charter  by  the  corporators  the  state  is  held  impliedly 
to  agree  that  it  will  not  alter  the  charter  as  a  law,  and  this 
implied  agreement  is  the  contract  between  the  state  and  the 
corporation.  Thus,  the  corporation  acquires  a  right  under  the 
protection  of  the  Federal  constitution,  that  the  rules  of  law 
in  its  own  constitution  shall  remain  unaltered  ;  i.  a.,  it  acquires 
the  right  that  acts  in  respect  of  the  corporate  enterprise,  which 


^  E.  (/.,  a  state  law  passed  after 
tlie  executioil  of  a  mortgage,  which 
declares  that  the  equitable  estate  of 
the  mortgagee  shall  not  be  extin- 
guished for  twelve  months  after  a 
■ale  under  a  decree  of  chanceiy,  and 
which  prevents  any  sale  unless  two- 
thirds  of  the  amount  at  which  the 
property  has  been  valued  by  appmis- 
ers  shall  be  bid  therefor,  impairs  the 
obligation  of  a  contract  and  is  void. 
Bronson  v,  Kinzie,  1  How.  311;  ace. 
McCracken  r.  Hay  ward,  2  How.  60S; 
compare  Curtis  r.  Whitney,  13  Wall. 
OS;  Connecticut  Mut.  Life  Ins.  Co. 
V,  Cttshman,  108  U.  S.  51.  A  con- 
tract between  a  state  and  a  party 
whereby  he  is  to  perform  certain 
duties  for  a  specific  period  for  a 
stipulated  compensation,  is  within 
the  protection  of  the  Federal  con- 
stitution. Hall  0.  Wisconsin,  108 
U.  S.  5 ;  see  Davis  v.  Gray,  16  Wall. 
203;  Chicago,  etc.,  R'y  Co.  v.  United 
States,  104  U.  S.   6S0.    A  constitu- 
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tional  amendment  providing  that  no 
tax  shall  be  levied  for  certain  state 
railway  aid  bonds,  already  negoti- 
ated, until  the  law  levying  tlie  tax  be 
submitted  to  a  vote  of  the  people, 
and  be  adopted  by  a  majority  of 
those  voting,  is  void,  as  impairisg 
the  obligation  of  a  contract  State 
V.  Toung,  29  Minn.  474.  But  s 
retroactive  act  validating  contracts 
does  not  impair  the  obligation  of 
them.  Canal  Co.  o.  Vallette,  21 
How.  414;  Gross  v.  United  States 
Mortgage  Co.,  lOS  U.  S.  477;  eee 
§325.  Thus,  a  statute  which,  by 
repealing  a  usury  law,  validates  s 
voidable  contract,  is  constitational. 
Ewell  V.  Daggs,  108  U.  S.  143. 

^  E.  g.y  the  state  could  not  abolish 
the  personal  liability  of  shareholders 
for  corporate  indebtedness  so  as  to 
affect  legal  regulations  already  sub- 
sisting between  them  and  creditors 
of  the  corporation.  Hawthorne  «. 
Calef ,  2  Wall.  10.    See  §  501. 
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bring  the  actors  under  Vne  operation  of  rules  of  law  contained 
in  the  constitution  of  the  corporation,  shall  continue  to  have 
that  effect ;  shall  continue  to  bring  the  actors  within  the  oper- 
ation of  those  same  rules  of  law  and  occasion  the  same  legal 
relations. 

Much  confusion  seems  to  have  arisen  from  the  omission  of 
courts  and  law  writers  to  specify  more  definitely  what  the 
contract  between  the  corporation  and  the  state  really  is.  It  is 
said  that  the  charter  of  a  corporation  is  a  contract  between  the 
corporation  and  the  state.  But  it  is  clear  that  the  terms  and 
provisions  of  the  charter  are  not  the  terms  and  provisions  of  a 
contract  between  the  state  and  the  corporation  in  the  sense  in 
which  the  terras  and  provisions  of  a  written  agreement  be- 
tween A.  and  B.  are  the  terms  and  provisions  of  a  contract 
between  them.  Ordinarily  in  a  charter  or  enabling  act  the 
state  does  not  purport  to  contract  with  the  corporation  nor 
the  corporation  with  the  state.  The  terms  and  provisions  of 
the  charter  or  enabling  act  are  rather  rules  of  law  which  will 
manifest  themselves  in  legal  relations  among  the  corporators, 
and  between  them  and  other  persons  contracting  in  respect  of 
the  corporate  enterprise.  The  agreement  on  the  part  of  the 
state  is  that  it  will  not  alter  or  repeal  these  rules  of  law. 

Apply  the  ordinary  definition  of  a  (executory)  contract — 
an  agreement  to  do  or  not  to  do  a  particular  thing — to  a  char- 
ter or  enabling  act,  and  it  will  appear  that  the  state  does  not 
agree  to  do  anything,  except  (impliedly)  not  to  alter  the  char- 
ter or  enabling  act  as  a  rule  of  law,  and  (impliedly)  to 
enforce  it  as  a  rule  of  law.  For  instance,  a  statute  authoriz- 
ing the  building  of  a  toll-bridge  over  a  navigable  river  by  a 
corporation  ^'  with  two  suitable  draws,  which  shall  be  at  least 
thirty  feet  wide,"  was  held  to  constitute  when  accepted  a  con- 
tract between  the  state  and  the  corporation,  which  the  state 
coald  not  constitutionally  alter  by  a  subsequent  statute  re- 
qairing  the  corporation  to  maintain  larger  draws.^  It  is  ap- 
parent that  the  contract  in  this  case  between  the  corporation 
and  the  state  was  simply  that  the  state  would  not  repeal  or 
modify  the  former  statute.  To  be  sure  a  state  may  make  other 
and  fnrther  contracts  with  a  corporation  ;  e.  g,,  it  may  agree 

1  Oommonwealth  v.  New  Bedford  Bridge,  2  Gray,  330. 
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not  to  permit  a  similar  corporation  to*  establish  itself  near  the 
former. 

One  may  well  raise  the  question  whether  this  implied  con- 
tract not  to  alter  the  constitution  of  a  corporation  would  be 
held  to  exist,  did  the  matter  arise  as  res  nova  in  regard  to  a 
general  enabling  statute.  If  the  right  to  repeal  were  not 
reserved,  presumably,  under  the  authority  of  past  decisions, 
courts  would  hold  that  the  statute  could  not  be  repealed  or 
changed  so  as  to  affect  the  right  of  existing  corporations  to 
continue  to  carry  on  their  business  as  under  the  statute.  But 
would  courts  so  hold  in  regard  to  a  statute  sanctioning  limited 
partnerships?  Is  there  any  implied  contract  between  the 
state  and  a  limited  partnership  any  more  than  between  the 
state  and  an  ordinary  firm  i  No  citizen  by  acting  under  a 
statute  any  more  than  by  acting  under  a  rule  of  common  law 
acquires  a  right  that  the  statute  shall  remain  unrepealed  so 
that  he  may  always  act  under  it  and  be  protected  by  its  terms.^ 
And  why  should  there  be  held  to  exist  an  implied  contract 
between  the  state  and  an  ordinary  business  corporation  any 
more  than  between  the  state  and  a  limited  partnership }  Still, 
who  to-day  is  rash  enough  to  hint  that  the  decision  in  the 
Dartmouth  College  Case  was  based  on  the  false  analogy  be- 
tween a  grant  of  a  franchise  {i,  e.,  the  passage  of  a  special 
law),  and  the  grant  of  property?  As  Justice  Davis  said 
in  The  Binghamton  Bridge :  ^  "  Courts  to-day  are  estopped 
from  questioning  the  doctrine  of  the  Dartmouth  College  Casa" 

§  451.  That  the  constitution  of  a  corporation  is  law  is  more 
apparent  in  respect  of  corporations  formed  under 
iSSs  ajS^      general  enabling  statutes,  while  the  characteristics 
r^M^re        ^^  ^  contract  appear  more  prominently  where  a  spe- 
cial charter  is  granted  by  the  state  to  the  corporators.' 
The  differences  between  an  enabling  statute  and  a  charter  are, 


1  See  Munn  v,  IllinoiB,  94  U.  S. 
118,  opinion  of  Waite,  C.  J. 

«  3  Wan.  61,  73. 

*  A  number  of  state  oonstitutions 
prohibit  the  passage  of  special  acts 
conferring  corpomte  franchises.  See 
Atkinson  o.  Marietta,  etc.,  K.  R.  Co., 
15  O.  St.  21;  School  District  v.  In- 
surance Co.,  103  U.  S.  707.  But  it 
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is  held  such  a  prohibition  does  not 
prevent  a  legislature  from  extendlDg 
by  special  act  the  duration  of  corpo- 
rate franchises.  Colton  v.  MissiBSippi* 
etc.,  Boom  Co.,  22  Minn.  372;  or  from 
altering  the  charter  of  an  existing 
corporation.  Attorney-General  v> 
North  America  Life  Ins.  Co.,  32  N. 
Y.  172;  St.  Paul  Fire,  etc,  Ins.  Co. 
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hoirever,  mainly  differences  in  forra.^  A  charter  as  well  as  an 
enabling  statute  prescribes  roles  for  condact;  the  difference 
being  that  these  roles  in  the  case  of  a  charter  have  a  more  lim- 
ited application.  And  an  enabling  statote,  as  well  as  a  charter, 
proffers  terms  and  facilities  of  action  which  are  accepted  by  the 
corporators  by  filing  their  articles  of  association ;  only  in  the 
case  of  an  enabling  statute  the  terms  are  offered  to  .the  citizens 
of  the  state  at  large,  any  sufficient  number  of  whom  may  accept 
them  and  incorporate  themselves  by  complying  with  them.^ 

§  452.  Accordingly,  the  constitotion  of  a  corporation  being 
of  a  dual  nature — a  law  embodying  a  contract — it  Two  kinds 
follows  that  the  relations  between  the  state  and  betwe^^°^ 
the  corporation  are  of  two  kinds :  (a)  relations  such  J^d*  he  cor- 
as  exist  between  the  lawgiver  and  the  citizen,  and  poration. 
(b)  I^bI  relations  occasioned  by  contract.'  It  will  be  convenient 
to  discnss  the  latter  first. 


V.  AlUf,  24  IGnii.  75;  or  from  chang- 
ing the  name  of  a  corporation. 
Wallace  v.  Loomia,  97  U.  S.  146. 
Compare  Southern  Pac.  R.  R.  Co.  v, 
Ortoo,  6  Sawyer,  157,  IStf. 

^Except  that  enabling  atatntes 
are  almoat  universally  subject  to 
alteration  and  repeal,  through  ex- 
press reservation  of  that  power  by 
the  state;  while  many  charters  exist 
wherein  that  power  is  not  reserved. 

*A  substantial  compliance  with 
the  terms  of  an  enabling  act  is 
aocesiary  to  form  a  corporation 
thereunder;  a.  (/.,  the  filing  of  the 
certificate  is  essential.  Stowe  v. 
Flagg,72  111.  397;  Bigelow  v.  Greg- 
ory, 73  lU.  197;  Han*is  v,  McGi-egor, 
29  CaL  124;  but  see  Vanneman  v. 
Yonng,  62  N.  J.  L.  403;  Way  v. 
American  Grease  Co.,  60  K.  J.  £q. 
283.  And  the  articles  of  association 
moat  comply  with  the  statute;  see 
Beed  e.  Bichmond  St.  R.  R.,  50  Ind. 
342;  People  v.  Selfridge,  52  Cal.  331; 
State  9.  Central  Ohio  Relief  Ass'n, 
29  0.  St  899.  Compare  In  re  Spring- 
Valley  Water  Works,  17  Cal.   132; 
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Eastern  Plank  Road  Co.  o.  Vaughan, 
14  N.  T.  546;  Mokelumne  Hill  M'g 
Co.  0.  Woodbury,  14  Cal.  424,  and 
§§  148,  739. 

*  Legal  relations  occasioned  by 
contract  may  subsist  between  the 
lawgiver  and  the  citizen.  *'The 
government  sustains  two  distinct 
relations  to  tlie  railroad  company, 
and  in  considering  her  rights  under 
this  statute  it  is  important  to  keep 
them  separate.  The  company  is 
organized  under,  and  owes  its  corpo- 
rate existence  to,  an  act  of  Congress. 
The  government  has  all  the  rights 
which  belong  to  any  other  govern- 
ment as  a  sovereign,  and  legislative 
power  over  this  creature  of  that 
power.  That  this  power  should  nut 
be  too  much  crippled  by  the  doctrine 
that  a  charter  is  a  contract,  the 
eighteenth  section  declares  that  Con- 
gress may  at  any  time,  having  due 
regard  to  the  rights  of  the  companies 
named  therein,  add  to,  alter,  amend, 
or  repeal  the  act.  The  power  of 
Congress,  therefore,  in  its  sovereign 
and    legislative    capacity  over  this 
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§  453.  That  a  grant  from  a  state  is  a  contract  within  the 

A  charter  a  pufview  of  Article  I.  section  10  of  the  Federal 

^1Se*of     constitution  was  decided  by  Fletcher  v.  Peck ;  ^  that 

the  doo-        the  charter  of  a  corporation  is  a  grant  and  therefore 

a  contract,  was  decided  by  Dartmoath  College  «. 


ling  them,  if  legitimate,  is  rendered 
80  by  a  power  applicable  to  the  case 
of  every  iodividoal  in  the  commu- 
nity. .  .  . 

**  What  is  a  contract  ?    Is  a  grant 
a  contract  ?    A  contract  is  a  compact 
between  two  or  more  parties,  and  is 
either  executory  or  executed.     An 
executory  contract  is  one  In  which  a 
party  binds  himself  to  do  or  not  to 
do  a  particular  thing;  such  was  the 
law  under  which  the  conveyance  waa 
made  by  the  governor.    A  contract 
executed  is  one  in  which  the  object 
of  contract  is  performed;  and  this, 
says  Blackstone,  differs  in  nothing 
from  a  grant.     Tbe  cont  ract  between 
Georgia  and  the  purchasers  was  exe- 
cuted by  the  grant.     A  contract  exe- 
cuted as  well  as  exeoutoiy  contains 
obligations  binding  on  the  parties. 
A  gi-ant  in  its  own  nature  amounts 
to  an  extinguishment  of  the  right  uf 
the  grantor,  and  implies  a  contract 
not  to  reassert  tluit  right    A  party 
is  therefore  always  estopped  by  its 
own  gi-ant    Since  then,  in  fact,  a 
grant  is  a  conti'act  executed,  the  ob- 
ligation of  which  still  continues,  and 
since  the  constitution  uses  the  gen- 
eral term  *  conti*acts,*  without  distin- 
guishing between  those  which  are 
executory  and  those  which  are  exe- 
cuted, it  must  be  construed  to  com- 
prehend the  latter  as  well  as  the 
former.  ...  It   would    be  strange 
if  a  conti'act  to  convey  was  secured 
by  the  constitution,  while  an  abso- 
lute   conveyance    remained   unpro- 
tected."   ManhaU,  0.  J.,  6  CrsDCb, 
135-7. 


corporation  is  very  great.  The  gov- 
ernment, however,  holds  another 
very  important  relation,  namely, 
that  of  contract.  It  has  loaned  to 
the  company  twenty-seven  million 
dollars,  and  granted  it  on  certain 
terms  many  million  acres.*  ^  United 
States  V.  Union  Pacific  R.  R.  Co.,  98 
U.  S.  569,  613.  It  is  to  be  noticed, 
however,  that  the  contractual  rela- 
tions referred  to  in  this  extract  arose 
from  a  loan  by  the  government  to 
the  company. 

^  6  Cranch,  87.  **l8  the  power  of 
the  legislature  competent  to  the  an- 
nihilation of  such  title,  and  to  the 
resumption  of  the  property  held? 
The  principle  asserted  is  that  one 
legislature  is  competent  to  repeal 
any  act  which  a  former  legislature 
was  competent  to  pass,  and  that  one 
legislatui-e  cannot  abridge  the  powers 
of  a  succeedi  ng  legislature.  The  cor- 
rectness of  this  principle,  so  far  as 
affects  general  legislation,  can  never 
be  controverted.  But  if  an  act  be 
done  under  a  law,  a  succeeding  leg- 
islature cannot  undo  it.  The  past 
cannot  be  recalled  by  the  most  ab- 
solute power.  Conveyances  have 
been  made,  those  conveyances  have 
vested  legal  estates,  and  if  those  es- 
tates may  be  seized  by  the  sovereign 
authority,  still  that  they  originally 
vested  is  a  fact,  and  cannot  cease  to 
be  a  fact 

*^When,  then,  a  law  is  in  its  na- 
ture a  contract,  when  absolute  rights 
have  vested  under  that  contract,  a 
repeal  of  that  law  cannot  divest 
those  rights;  and  the  act  of  annul- 
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Woodward ; '  and  that  ia  respect  of  the  constitutional  provision 
against  the  enacting  of  a  law  by  a  state  impairing  the  obliga- 
tion of  contracts,  the  grant  is  to  be  construed  strictly  in  favor 
of  the  state,  and  as  giving  no  rights  against  the  public  by 
implication,  was  decided  by  The  Charles  River  Bridge  v.  The 
Warren  Bridge.^  These  three  cases  outline  the  constitutional 
doctrines  on  this  subject. 


>  4  WheatoD,  61&  '*  The  objects ;  Maryland  v.  WiUiams,  9  GIU  A  J. 
for  which  a  corporation  in  created  865;  Norrie  v.  Trustees  of  Abing- 
are  aniTsniaily  such  as  the  govern- '  ton  Academy,  7  Gill  A  J.  7;  People 
ment  wishes  to  promote.  They  are  { v.  Manhattan  Co.,  9  Wend.  351;  Corn- 
deemed  beneficial  to  the  country;  ■  monwealth  e.  GuUen,  18  Pa.  St  188; 
sod  this  benefit  constitutes  the  con-  '  State  v.  Noyes,  47  Me.  189.  CoiUr<i^ 
•ideration,  and  in  most  cases  the  Mechanics  and  Traders'  Bank  v.  De- 
sole  consideration  of  the  grant''  bolt,  1  Ohio  St  591 ;  Toledo  Bank  e. 
Msnhall,  C.  J.,  4  Wheaton,  p.  687.  Bond,  lb.  622;  Skeliy  v.  Jefferson 
''The  opinion  of  the    court,  after  Branch  Bank,  9  Ohio  St.  606. 


mstnre  deliberation,  is,  that  this  is 
a  oontrsct,  the  obligation  of  which 
cannot  be  impaired  without  Tiolat- 
ing  the  Constitution  of  the  United 
Sutes.  This  opinion  appears  to  us 
equally  supported  by  reason  and  by 
tbe  former  decisions  of  this  court" 


The  legislature  may  alter  the 
charter  with  the  assent  of  all  tbe 
corporators.  Smead  v.  Indianapolis, 
P.  and  G.  R.  R.  Co.,  11  Ind.  104. 

In  construing  the  charter  contract 
between  the  corporation  and  the 
state,  reference  is  also  to  be  had  to 


lb.,  p.  650.  Accord,  The  Bingham-  I  existing  statutes.  Thus,  a  charter 
too  Bridge,  3  Wall.  51,  where,  at  j  granted  the  franchise  to  construct  a 
p.  73,  DaTis,  J.,  says,  giving  the  opin- 1  toll-bridge;  at  the  time,  there  exist- 
ion  of  the  court :  '*  We  haye  sup-  i  ed  a  law  forbidding  the  erection  of 
poeed,  if  anything  was  settled  by  an  |  one  toll-bridge  within  three  miles  of 
anbroken  course  of  decisions  in  the  I  another.  Held,  subsequent  legisla- 
Federal  and  state  courts,  it  was  that '  tion  permitting  another  toll-biidge 


ui  act  of  incorporation  was  a  con- 
tract between  the  state  and  the  stock- 
holders." It  would  be  a  work  of 
supererogation  to  cite  cases  in  sup- 
port of  the  above  proposition.  Still 
the  following  may  be  referred  to: 
Planters*  Bank    v.   Sharp,  6   How. 


within  three  miles  of  the  first  was 
unconstitutional.  Micou  v.  Tallas- 
see  Bridge  Co.,  47  Ala.  652;  com- 
pare The  Qinghamton  Bridge,  3 
Wall.  51. 

>11  Peters,  420;  see  Pearsall  c.  Rail- 
way,   161    U.    S.    647;    Skaneateles 


^1;  State  Bank  of  Ohio  o.  Knoop,  i  Water  Co.  v.  Skaneateles,  184  U.  S. 


16  How.  369;  Bank  of  the  State  v. 
Bank  of  Gape  Fear,  13  Ired.  (N.  C.) 
Iaw,  75;  Jemison  v.  Planters*,  etc., 
Btak,  23    Ala.   168;    Aurora,    etc.. 


354;  Hartford  Br.  Co.  v.  Union  Ferry 
Co.,  29  Conn.  210;  Fitch  v.  New 
Haven,  New  London,  etc.,  R.  R.  Co., 
30  Conn.  38;  Mills  v.  St  Clair  Co.,  8 


Tampike  Co.  v.  Holthouse,  7  Ind.  |  How.  569;  Fanning  v.  Gregoire,  16 
59;Hamiltonv.  Keith,  5  Bush.  (Ky.)' How.  524;  Shorter  v.  Smith,  9  Ga. 
4od;  Regents  of  the  University  of!  517;  Collins   v.   Sherman,  31    Hiss. 
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§  454.  The  oonsideratioQ  moving  from  the  corporators  to 
the  state,  is  either  the  supposed  public  benefit 
which  the  state  or  people  acquires  from  the  acts 
which  are  to  be  performed  by  the  corporation ;  or 
the  acting  upon  the  terms  of  the  charter  by  the  cor- 
poration. Thus,  the  state  acquires  the  right  to 
enforce  the  application  of  the  corporate  property  to  the  attain- 
ment of  the  objects  of  incorporation,  at  least  in  so  far  as  the 
public  is  interested  in  their  attainment.  "  There  is  an  implied 
undertaking  on  the  part  of  every  corporation  that  it  will  render 
to  the  public,  so  far  as  it  reasonably  can,  that  service  for  which 
it  was  incorporated,  and  that  it  will  not  voluntarily  disable 
itself  to  serve  the  purpose  for  which  it  was  created."  ^  And 
there  is  the  further  implied  agreement  on  the  part  of  the 
grantees  to  exercise  their  franchises  within  a  reasonable  tiine.^ 
Accordingly,  a  mandamus  will  issue  at  the  suit  of  the  people 
of  the  state  to  compel  a  railroad  company  to  operate  its  road,^ 


670;  Ruggles  v.  Illinois,  lOS  U.  S. 
626;  Lakev.  Virginia,  etc.,  R.  R.  Co., 
7  Nev.  294;  Brooklyn,  in  re,  143  N.  Y. 
606. 

Where  a  state  charters  a  turnpike 
company  without  expressly  granting 
it  any  exclusive  privileges,  the  state 
may  constitutionally  charter  a  rail- 
road company  to  run  its  road  by  the 
side  of  the  turnpike,  to  the  damage 
of  the  latter.  Turnpike  Co.  v.  The 
State,  3  Wall.  210;  Lafayette  Plank 
Boad  Co.  V.  New  Albany,  etc.,  R.  R. 
Co.,  13  Ind.  00;  Bush  v.  Peru  Bridge 
Co.,  3  Ind.  21;  Tuckahoe  Canal  Co. 
V.  Tuckahoe  R.  R.  Co.,  11  Leigh 
(Va.),  42;  see  Water  Co.  v.  Water 
Co.,  SO  Me.  644;  compare  Micou  v. 
Tallassee  Bridge  Co.,  ante ;  similarly, 
to  run  alongside  of  a  canal ;  Illinois 
and  H.  Canal  r.  Chicago  and  R.  I. 
R.  R.  Co.,  14  111.  314,  or  one  railroad 
to  run  parallel  with  a  prior  railroad 
between  the  same  termini.    Connect- 
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ing  Ry.  Co.  «.  Union  Ry.  Co.,  108  Dl. 
460. 

The  strict  coustmction  in  favor  of 
the  state  is  especially  exemplified  io 
cases  of  granted  immunity  from  tax- 
ation. See  §§  437-401;  see  Wiggins 
Ferry  Co.  v.  East  St  Louis,  107 U.S. 
366. 

1  Kenton  County  Court  v.  Bank 
Lick  Turnpike  Co.,  10  BughfKy.), 
620,  632.  Compare  American  Bapid 
Telegraph  Co.  v.  Connecticut  Tele- 
phone Co.,  40  Conn.  352;  Common- 
wealth V.  Fltchbuig  R.  R.  Co.,  12 
Gray  (Mass.),  180;  Gates  v.  Boston, 
etc.,  R.  R.  Co.,  63  Conn.  338;  Peo- 
ple's Gaslight  Co.  v.  Chicago  Gas- 
light Co.,  20  ni.  App.  473. 

^  Chincleclamouche  Lumber  Co.t. 
Commonwealth,  100  Pa.  St  488. 

>  State  0.  Hartford  and  N.  B.  R. 
R.  Co.,  20  Conn.  638;  see  People  v. 
Albany  and  Vermont  R.  B.  Co.,  ^ 
N.  Y.  261;  Sherwood  v.  A  A  D.  B. 
Co.,  04  Va.  201. 
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or  to  erect  saitable  stations,^  or  to  build  a  drawbridge  provided 
for  in  its  charter.' 

§  455.  In  a  New  York  case,*  where  the  complaint  alleged 
the  failure  of  certain  railroads  to  receive  and  trans- 
port freight  (on  account  of  a  general  freight  hand- 
lers' strike),  Presiding  Justice  Davis  said,  giving  the  opinion  of 
the  oonrt :  ^^  The  question  presented  by  this  motion  is  one  of 


BaUroads. 


^  Railroftd  CommiBsioners  v.  Port- 
iaod  and  Oxford  C.  R.  R.  Co.,  S3 
lie.  269,  where,  at  p.  27S,  Diokeraon, 
J.,  laid,  ffiring  the  opinion  of  the 
eonrt:  **  Railroad  charters  are  con- 
tiacta  made  by  the  legislature  on 
behalf  of  every  person  interested  in 
inything  to  be  done  under  them. 
Id  consideration  of  the  franchise 
they  receive  from  the  state,  railroad 
companies  agree  to  perform  certain 
doties  towards  the  public.  The 
power  of  determining  those  duties 
tad  enforcing  their  performance  is 
Tested  in  the  appropriate  tribunals 
of  the  state.  Being  creatures  of  the 
law,  intrusted  with  the  exercise  of 
loTereign  powers  to  subserre  public 
necessities  and  uses,  railroad  com- 
panies are  bound  to  conduct  their 
affairs  in  furtherance  of  the  public 
objects  of  their  creation.*'  But  in 
People  V.  New  York,  L.  E.  and  W. 
R.  R.  Co.,  104  N.  Y.  58,  the  court 
refused  a  mandamus  to  compel  a 
railroad  company  to  erect  a  station. 
Mandamus  does  not  lie  to  compel 
a  railroad  company  to  do  an  act,  as 
to  build  a  station  at  a  particular 
place,  unless  there  is  a  specific  legal 
duty  on  its  part  to  do  that  act,  and 
clear  proof  of  a  breach  of  that  duty. 
Northern  Pacific  R.  R.  v.  Dustin, 
142  U.  S.  4S2,  Brewer,  Field,  Harlan, 
•IJ.,  dissenting. 

And  a  maridamus  will  issue  at  the 
>nit  of  a  private  person  to  enforce  a 
pablic  duty  not  due  to  the  goyern- 
ment  as  such.  Union  Pacific  R.  R. 
Co.  V.  Hall,  91  U.  S.  S43, 355;  People 


0.  Manhattan  Gas  Light  Co.,  45  Barb. 
136;  State  e.  Telephone  Co.,  3d  Ohio 
St.  206;  State  v  Dayton  and  South- 
eastern R.  R.  Co.,  36  Ohio  St  434; 
State  V,  Paterson,  Newark  and  N.  Y. 
R.  R.  Co.,  43  N.  J.  Law,  505.  Manr 
damns  lies  to  compel  a  railroad  com- 
pany to  deliver  grain  at  a  particular 
elevator.  Chicago  and  Northwestern 
R.  R.  Co.  0.  People,  56  111.  365.  A 
telephone  company  may  be  compel- 
led by  mandamus  to  furnish  facili- 
ties to  plaintiff.  Webster  Telephone 
Case,  17  Neb.  126.  A  mandamus  was 
granted  at  the  suit  of  an  individual  to 
compel  a  street  car  company  to  issue 
a  transfer  as  required  by  its  charter. 
Richmond  Ry.,  etc.,  Co.  o.  Brown,  97 
Va.  26.    See,  also,  §  475. 

>  New  Orleans,  M.  and  T.  Ry.  Co. 
«.  Mississippi,  112  U.  S.  12. 

*  People  0.  New  York  Central  and 
Hudson  River  R.  R.  Co.,  28  Hun, 
543,  547.  Senible^  substantially  over- 
ruling  People  v.  New  York,  Lake 
Erie  and  Western  R.  R  Co.,  22 
Hun,  533. 

In  general  rnandamus  lies  where 
there  is  a  clear  legal  right  in  the 
relator,  a  corresponding  duty  in  the 
defendant,  and  a  want  of  any  other 
appropriate  and  specific  remedy. 
Borough  of  Easton  v.  Lehigh  Water 
Co.,  97  Pa.  St  554,  560.  A  corpo- 
ration cannot  be  compelled  by  man- 
damus to  do  what  it  has  no  right 
to  do.  See  American  Rapid  Tele- 
graph Co.  0.  Connecticut  Telephone 
Co.,  49  Conn.  852. 
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signal  importance.  It  is  whether  the  people  of  the  state  can 
invoke  the  power  of  the  courts  to  compel  the  exercise  by  rail- 
road companies  of  the  most  useful  public  functions  with  which 
they  are  clothed.  ...  As  bodies  corporate,  their  ownership 
may  be,  and  usually  is,  altogether  private,  belonging  to  the 
holders  of  their  capital  stock,  and  their  management  may  be 
vested  in  such  officers  or  agents  as  the  stockholders  and  direct- 
ors under  the  provisions  of  law  may  appoint.  In  this  sense 
they  are  to  be  regarded  as  trading  or  private  corporationa, 
having  in  view  the  profit  or  advantage  of  the  corporators. 
But  these  considerations  are  in  no  just  sense  in  conflict  with 
their  obligations  and  duties  to  the  public.  The  objects  of 
their  creation  are  from  their  very  nature  largely  different  from 
those  of  ordinary  private  and  trading  corporations.  Eailroads 
are  in  every  essential  quality  public  highways,  created  for  pub- 
lic use,  but  permitted  to  be  owned,  controlled,  and  managed  by 
private  persons.  But  for  this  quality  the  railroads  of  the  re- 
spondent could  not  lawfully  exist.  Their  construction  de- 
pended on  the  right  of  eminent  domain  which  belongs  to  the 
state  in  its  corporate  capacity  alone,  and  cannot  be  conferred 
except  upon  a  '  public  use.'  .... 

"  The  acceptance  of  such  trusts  on  the  part  of  a  corporation 
by  the  express  or  implied  contracts  already  referred  to,  makes 
it  an  agency  of  the  state  to  perform  public  functions  which 
might  otherwise  be  devolved  upon  public  officers.  .  .  .  The 
analogy  between  such  officials  and  railroad  corporations  in  re- 
gard to  their  relations  to  the  state  is  strong  and  clear,  and  so 
far  as  affects  the  construction  and  proper  and  efficient  main- 
tenence  of  their  railroad  will  be  questioned  by  no  one-  It  is 
equally  clear,  we  think,  in  regard  to  their  duties  as  carriers  of 
persons  and  property.  This  springs  sharply  out  of  the  exclu- 
sive nature  of  their  right  to  do  these  things.  On  other  public 
highways  every  person  may  be  his  own  carrier,  or  he  may  hire 
whomsoever  he  will  to  do  that  service.  ...  In  such  a  case  the 
carrier  has  not  contracted  with  the  state  to  assume  the  dutv  as 
a  public  trust,  nor  taken  power  to  do  it  from  the  state,  by  be- 
coming the  special  donee  and  depositary  of  a  trust.  A  good 
reason  may  therefore  be  assigned  why  the  state  will  not  by 
mandamus  enforce  the  performance  of  his  contract  by  such  a 
carrier.  But  the  reason  for  such  a  rule  altogether  fidls  when 
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the  public  highway  is  the  exclusive  property  of  a  body  corpo- 
rate which  alone  has  power  to  use  it  in  a  manner  which  of  ne- 
cessity requires  that  all  mailagement,  control,  and  user,  for  the 
purposes  of  carriage,  must  be  limited  to  itself,  and  which,  as  a 
condition  of  the  franchise  that  grants  such  absolute  and  exclu- 
sive  power  over  a  user  of  a  public  highway,  has  contracted  with 
the  state  to  accept  the  duty  of  carrying  all  persons  and  prop- 
erty within  the  scope  of  its  charter  as  a  public  trust.  .  .  . 

"We  cannot  bring  our  minds  to  entertain  a  doubt  that  a 
railroad  corporation  is  compellable  by  mandamus  to  exercise 
its  duties  as  a  carrier  of  freight  and  passengers,  and  that  the 
power  so  to  compel  it  rests  equally  firmly  on  the  ground  that 
that  duty  is  a  public  trust,  which  having  been  conferred  by 
the  state,  and  accepted  by  the  corporation,  may  be  enforced  for 
the  public  benefit,  and  also  upon  the  contract  between  the  cor- 
poration and  the  state  expressed  in  its  charter,  or  implied  by 
the  acceptance  of  the  franchises,  and  also  upon  ground  that  the 
common  right  of  all  the  people  to  travel  and  carry  upon  every 
public  highway  of  the  state  has  been  changed  by  the  legisla- 
ture, for  adequate  reasons,  in  this  special  instance,  into  a  corpo- 
rate franchise  to  be  exercised  solely  by  a  corporate  body  for 
the  public  benefit,  to  the  exclusion  of  all  other  persons,  whereby 
it  has  become  the  duty  of  the  state  to  see  to  it  that  the  fran- 
chise so  pat  in  trust  be  faithfully  administered  by  the  trustee." 
Accordingly,  the  court  held  that  the  fact  that  injured  indi- 
viduals may  have  private  remedies  for  damages  does  not  ex- 
clude the  state  from  its  remedy  by  tnandamus^  and  that  a  peace- 
able strike  of  its  freight  handlers  does  not  exclude  a  railroad 
company  from  operating  its  road  and  carrying  freight.* 

§  456.  The  right  to  enforce  the  application  of  the  corporate 
property  to  the  purposes  of  incorporation  the  state  Through 
clearly  would  not  have  had  but  for  the  acceptance  of  5?  the^cSar- 
the  charter  by  the  corporation.    The  state  could  not  *«'  on  the 

*A  peculiarity  of  the  rights  ac- 
quired by  the  state  througli  the  con- 
tnust  with  the  corporation  lies  in  the 
fict  that  the  possessor  of  these 
riglits,  the  state  itself,  enforces 
them.  They  are,  to  be  sure,  deter- 
mined through  a  judicial  proceed- 
ing, but  it  is  the  power  of  the  state 


that  enforces  judicial  proceedings. 
If  the  state  cannot  enforce  its  own 
laws,  the  assistance  of  the  Federal 
government  may  be  inroked  under 
the  Federal  constitution;  but  such 
necessity  would  occur  only  In 
of  extraordinary  emergency. 
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force  individuals  to  apply  their  property  without 
compensation  to  the  building  of  a  railroad,  because 
such  action  would  be  against  comiuon  right,'  and 
because  the  Federal  constitution  forbids  a  state  to 
take  private  property  without  due  process  of  law.^ 
Clearly,  if  the  state  were  absolutely  sovereign,  it 
could  acquire  no  rights  or  further  powers  over  a 
citizen  through  contract,  or  through  the  assumption 


part  of  the 
corpora- 
tion, the 
Btate  ac- 
quires the 
nght  to  en- 
force the 
familment 
of  the  cor- 
porate da- 
tiee.  Abso- 
lute flOT- 

eroignty. 


1  **  It  may  well  be  doubted  whether 
the  nature  of  society  and  of  govern- 
ment  does  not  prescribe  some  limits 
to  the  legislative  power;  and  if  any 
be  prescribed,  where  are  they  to  be 
found  if  the  property  of  an  individ- 
ualf  fairly  and  honestly  acquired, 
may  be  seized  without  compensa- 
tion ? ''  Marshall,  C.  J.,  in  Fletcher 
V.  Peck,  6  Granch,  135.  '*  We  enter- 
tain an  high  opinion  of  the  legisla- 
tive  authority;  but  we  have  never 
dreamt  that  Parliaments  had  any 
right  to  violate  property.**  Burke, 
French  Revolution.  And  Bracton 
said  centuries  before,  **  Omnis  nova 
const!  tutio  futuris  for  mam  imponere 
debeat  et  non  prsBteri  tis.  *  *  De  Leg. , 
4  f  ol.  228a. 

"And  it  appears  on  our  own 
books,"  says  Coke,  *Hhat  in  many 
cases  the  common  law  will  controul 
acts  of  Parliament,  and  sometimes 
adjudge  them  to  be  utterly  void ; 
for  when  an  act  of  Parliament  is 
against  common  right  and  reason, 
or  repugnant  or  impossible  to  be 
performed,  the  common  law  will 
controul  it,  and  adjudge  such  act  to 
be  void.**  Bonham*s  Case,  8  Rep. 
118a,  in  which  case  instances  are 
cited  where  statutes  were  declared 
null  by  courts.  See  also  Calvin*s 
Case,  7  Rep.  14  a. 

**  And  what  my  Lord  Coke  says  in 
Dr.  Bonham*s  Case  in  his  8  Co.  is  far 
from  an  extravagancy,  for  it  is  a  very 
reasonable  and  true  saying  that  if  an 
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act  of  ^'arliament  should  ordain  that 
the  same  person  should  be  party  and 
Judge,  or,  which  is  the  same  thing, 
judge  in  his  own  case,  it  would  be  a 
void  act  of  ParUament  **  Holt,  C.  J., 
in  City  of  London  «.  Wood,  12  Mod. 
669, 687. 

*'  Even  an  act  of  Parliament  made 
against  natural  equity,  as  to  make  a 
man  a  judge  in  his  own  case,  is  void 
in  itself,  for  Jura  naturalia  sunt  im- 
mobilia^  and  they  are  leges  legum.** 
Day  «.  Savage,  Hobart,  87. 

In  the  American  system  of  gov- 
ernment there  exists  no  absolute 
power.  "The  theory  of  our  gov- 
ernments, state  and  national,  is  op- 
posed to  the  deposit  of  unlimited 
power  anywhere.  The  executive, 
the  legislative,  and  the  judicial 
branches  of  these  governments  are 
all  of  defined  and  limited  powers. 
There  are  limitations  on  such  power 
which  grow  out  of  the  essential  na- 
ture of  all  free  governments.  Im- 
plied reservations  of  individual 
rights,  without  which  the  social 
compact  could  not  exist,  and  which 
are  respected  by  all  govemments 
entitled  to  the  name.**  Loan  Asso- 
ciation V,  Topeka,  20  WalL  655;  ace. 
Parkersburg  o.  Brown,  106  U.  S. 
487.  Comparo  License  Cases,  5  How. 
&88;  Ableman  o.  Booth,  21  How.  616; 
Tarble's  Case,  13  Wall.  406;  United 
States  V.  Cruikshank,  02  U.  S.  642. 

'  Amendment  XIY. 
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of  a  dutjy  or  the  waiver  of  constitntional  right  on  his  part,  for 
the  state  would,  in  such  case,  already  have  power  to  do  what- 
ever any  citizen  coald  agree  that  it  should  do.^  But  in  truth, 
in  no  Anglo-Saxon  community  has  there  ever  existed^  absolute 
sovereignty,^  any  power  so  supreme  or  absolute  that  it  could  do 
anything  not  in  itself  impossible.  Although  it  may  be  hard  to 
conceive  any  body  politic  wherein  there  is  not  some  force  supe- 
rior to  all  other  forces,  the  fact,  nevertheless,  remains  that 
there  is  no  unqualified  supreme  power  in  any  state.^  And  by 
this  proposition  no  mere  truism  is  meant,  that  there  is  no  power 
in  a  state  that  can  make  two  and  two  equal  to  five.  The  prop- 
osition means  that  there  never  exists  unqualified  political  su- 
premacy. The  sum  total  of  the  physical  force  of  a  nation 
exists  in  the  people  thereof.  But  this  sum  total  of  physical 
force  is  far  from  constituting  any  unqualified  political  suprem- 
acy, because  it  is  incapable  of  unqualified  organization ;  in- 
capable through  its  humanity,  of  unconditional  subjection  to 
any  will.  And  as  no  man  ever  absolutely  subjects  himself  to 
the  common  will,  there  can  be  no  unqualified  common  will. 
Accordingly,,  it  is  impossible  for  any  state  to  do  all  that  a 
single  being  could,  who  possessed  in  himself  the  entire  physical 
force  of  the  members  of  the  state.  Never  did  there  exist  any 
political  sovereignty  so  absolute  that  it  might  not  wreck  itself 
in  attempting  what  it  could  not  do. 

There  are  certain  things  which  men  of  any  given  race  will 
not  submit  to,  things  which  shock  general  notions  of  right 
and  wrong,  of  justice  and  injustice,  expediency  and  inexpedi- 
ency, however  one  may  phrase  it ;  and  the  result  of  action  by 
government  in  disregard  of  these  notions  is  revolution ;  *  though 


^  See  Aastin,  Pro vi ace  of  Juris- 
prudence.    Lecture  VI. 

'  If  the  learned  reader  wiU  appre- 
ciate the  truth  of  this  remark,  let 
him  peruse  Stubb*8  Constitutional 
History  of  England,  in  wliich  he  wili 
find  the  growth  of  English  govern- 
meiit  traced  by  a  master's  hand. 
From  that  work  may  he  learn  how 
hardly  a  government  acquires 
powers.  Indeed  the  history  of  tlie 
Knglish  constitution,  as  weU  as  the 


history  of  the  development  of  our 
own  system  of  government,  exem- 
plifies the  fact  that  the  early  factor 
in  the  development  of  political  power 
is  the  necessity  of  becoming  a  com- 
munity, and  that  the  later  factor  in 
the  same  development,  is  the  neces- 
sity of  becoming  a  nation. 

*  The  term  *' state''  is  not  used 
here  as  meaning  one  of  the  United 
States. 

*  Witness  our  own  Revolution. 
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government  will  rarely  act  in  disregard  of  thera,  as  it  is  itself 
part  of  the  people  to  whom  these  notions  are  common.  As 
said  in  the  citation  in  the  note,  an  act  of  Parliament  against 
common  ^uity  is  void,  and  these  general  notions  of  common 
equity  and  common  right  may  well  be  called  the  leges  legum} 

"  I  must  beg  leave  to  observe,"  says  Burke,  "  that  it  is  not 
only  the  invidious  branch  of  taxation  that  will  be  resisted,  but 
that  no  other  given  part  of  legislative  rights  can  be  exercised 
without  regard  to  the  general  opinion  of  those  who  are  to  be 
governed.  That  general  opinion  is  the  vehicle  and  organ  of 
legislative  omnipotence.  Without  this,  it  may  be  a  theory  to 
entertain  the  mind,  but  it  is  nothing  in  the  direction  of  affairs. 
The  completeness  of  the  legislative  authority  of  Parliamrat 
over  this  kingdom  is  not  questioned ;  and  yet  many  things  in- 
dubitably included  in  the  abstract  idea  of  that  power,  and 
which  carry  no  absolute  injustice  in  themselves,  yet  being  con- 
trary to  the  opinions  and  feelings  of  the  people,  can  as  little  be 
exercised  as  if  Parliament  in  that  case  had  been  possessed  of 
no  right  at  all.  I  see  no  abstract  reason  that  can  be  given, 
why  the  same  power  which  made  and  repealed  the  High  Cora- 
mission  Court  and  the  Star  Chamber,  might  not  revive  them 
again ;  and  these  courts,  warned  by  their  former  fate,  might 
possibly  exercise  their  powers  with  some  degree  of  justice. 
But  the  madness  would  be  as  unquestionable  as  the  competence 

of  that  Parliament  which  should  attempt  such  things 

[n  effect  to  follow,  not  to  force  public  inclination ;  to  give  a 
direction,  a  form,  a  technical  dress,  and  a  specific  sanction  to 
the  general  sense  of  the  community  is  the  true  end  of  legisla- 
tion.''' 

§  457.  The  state  may  also  restrain  the  improper  or  illegal 
Right  of  exercise  of  corporate  powers;' and  when  a  corpora- 
restraSTan*  tion  fails  to  perform  duties  which  it  was  incorpo- 
abuseof  rated  to  perform,  and  in  which  the  public  have 
TOwera.  an  interest,  or  does  acts  which  it  is  not  author- 
I'orfeiture.  j^ed  or  is  forbidden  to  do,  the  state  may  forfeit  its 
franchises  and  dissolve  the  corporation  by  a  proceeding  or  in- 


1  Day  tJ.  Savage,  Hobart,  87.  See 
former  notes  to  this  section. 

3  Letter  to  the  Sheriffs  of  Bristol 
on  the  affairs  of  America  (1777). 
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*  For  a  discussion  of  authorities 
upon  the  right  of  the  state  to  restrain 
ultra  tires  acts  by  injunctioOi  see 
Trust  Co.  V.   Georgia,  109  Ga.  796. 
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formation,  in  the  nature  of  a  qiw  warranto, '  for  a  grant  of 
corporate  franchises  is  always  subject  to  the  implied  condition 
that  they  will  not  be  abused.^  The  proper  officer  to  file  the 
information  or  make  application  for  the  writ  is  the  attorney- 
general  In  New  York,  for  instance,  the  attorney-general 
may  maintain  an  action  upon  his  own  information,  or  upon 
the  complaint  or  relation  of  a  private  person,  against  one  or 
more  persons  who  act  as  a  corporation  within  the  state  without 
being  duly  incorporated;  or  who  exercise  within  the  state 
any  corporate  rights,  privileges,  or  franchises  not  granted  to 
them  by  the  law  of  the  state.^ 

§  458.  It  is  a  rule  generally  recognized,  that  a  legislature 
cannot  itself  declare  a  forfeiture  of  the  franchises  of 
a  corporation ;  for  a  forfeiture  should  be  enforced  decree 
through  some  judicial  proceeding/     But,  where  it  '^*^^*"*'y- 


The  attorney-general  may  maintain 
an  iniormation  in  equity  to  restrain 
a  corporation  possessing  the  right  of 
eminent  domain  from  any  abuse  or 
perversion  of  its  powers  that  might 
cieate  a  public  nuisance  or  endanger 
public  interests.  Attorney-General 
V.  Jamaica  Pond  Aqueduct,  133  Mass. 
361.  By  their  attorney-general  the 
people  may  enjoin  an  attempted  il- 
legal consolidation.  People  o.  Bos- 
ton, etc.,  Ry.  Co.,  12  Abb.  N.  C.  (N. 
Y.)  230.  The  jurisdiction,  however, 
of  a  court  of  equity  is  q\iestionable, 
in  the  absence  of  special  statutory 
enablement.  See  Pixley  v.  Roanoke 
Nay.  Co.,  75  Ya.  320  ;  Attorney-Gen- 
eral 9.  Utica  Ins.  Co.,  2  Johns.  Gh. 
(N.Y.)871. 

^  People  V.  Utica  Insurance  Co., 
15  Johns.  358  ;  People  v.  Pittsburgh 
R.  K  Co.,  53  Cal.  604  ;  Golden  Rule 
e.  People,  118  111.  402.  *'In  its  rela- 
tions to  the  government,  and  when 
the  sots  or  neglects  of  a  corporation, 
in  violation  of  its  charter  or  the  gen- 
eral law,  become  the  subject  of  pub- 
He  inquiry  with  a  view  to  a  forfeiture 
of  its  charter,  the  wilful  acts  and 


neglects  of  its  officers  are  regarded 
as  the  acts  and  neglects  of  the  corpo- 
ration, and  render  the  corporation 
liable  to  a  judgment  or  decree  of 
dissolution."  Angell  and  Ames  on 
Corp.,  §  310  ;  see  Banlc  Commis- 
sioners V.  Bank  of  Buffalo,  6  Paige, 
497 ;  Ward  v.  Sea  Insurance  Co.,  7 
Paige,  204  ;  Bank  Commissioners  v. 
James  Bank,  9  Paige,  457. 

*'  To  a  writ  of  quo  xoarranto,  or  an 
information  in  the  nature  of  one,  the 
defendant  must  either  disclaim  or 
justify,  and  the  state  is  bound  to 
show  nothing."  Angell  and  Ames 
on  Corp.,  §  756  ;  State  v.  Yanderbilt, 
37  O.  St.  601. 

s  Chicago  Life  Ins.  Co.  o.  Needles, 
113  U.  S.  574.  Compare  Chincle- 
olamouche  Lumber  Co.  o.  Common- 
wealth, 100  Pa.  St.  438. 

8  Code  of  Civil  Procedure,  §  1048. 
It  is  competent  for  the  legislature  to 
confer  on  private  parties  the  right  to 
institute  proceedings  to  forfeit  a 
charter.  State  o.  Consolidation  Coal 
Co.,  46  Md.  1. 

^  Bruffett  V.  Great  Western  R.  R. 
Co.,  25  III.  853;  and  a  court  of  law 
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is  expressly  provided  in  the  charter  of  the  oorporation  that  un- 
less certain  things  are  done  by  the  corporation  within  a  certain 
time,  the  franchises  of  the  corporation  shall  cease  and  become 
forfeited,  it  has  been  held  that  the  legislature  may  declare  its 
franchises  forfeited  on  failure  by  the  corporation  to  perform 
within  the  time  specified,  and  may  grant  them  to  another 
corporation.^  Nevertheless,  in  accordance  with  the  funda- 
mental principles  of  our  system  of  government,  while  it  is 
the  province  of  the  legislature  to  make  laws,  it  is  the  province 
of  the  courts  to  say  whether  the  laws  have  been  observed  or 
violated ;  and  accordingly  it  would  seem  proper  that  a  judicial 
tribunal  should  determine  whether  or  not  that  condition' of 
fact  exists  which  the  legislature  has  declared  shall  forfeit  the 
franchises  of  a  corporation.' 
§  459.  When  a  corporation  is  found  guilty  of  acts  which  by 
statute  are  declared  to  be  a  cause  of  forfeiture  of  its 
forfeiture?'  f^^anchises,  a  court  has  no  discretion  to  refuse  judg- 
ment of  ouster  therefrom;'  but  in  other  cases  a 
court  has  discretion  in  the  matter  to  refuse  a  judgment  of 
ouster  if  in  the  opinion  of  the  court  the  interests  of  the  public 
do  not  call  for  it ;  *  for  it  is  generally  held  that  the  state  or  the 


is  the  proper  court  to  determiDe  the 
question  of  the  forfeiture.  Presi- 
dent, Managers,  etc.,  v.  Trenton  City 
Bridge  Co.,  13  N.  J.  £q.  46;  Attor- 
ney-General 0.  Utica  Ins.  Co.,  2 
Johns.  Gh.  (N.  Y.)  371.  In  absence 
of  statute  chancei7  has  no  jurisdic- 
tion to  forfeit  the  franchise  of  a 
corporation.  Chicago  Mutual  Life 
Ass'n  V.  Hunt,  127  III.  257. 

1  Oakland  R.  R.  Go.  v.  Oakland, 
etc.,  R.  R.  Co.,  45  Cal.  366.  See  Mat- 
ter of  Brooklyn,  etc.,  R.  R.  Co.,  75 
N.  Y.  335;  Brooklyn  Steam  T.  Co. 
».  Brooklyn,  78  N.  Y.  524 ;  Pamsworth 
V.  Minnesota,  etc.,  R.  R.  Co.,  02  U. 
S.  40;  MobUe  &  O.  R.  R.  Co.  v.  State, 
20  Ala.  573.  To  make  the  forfeiture 
clause  self-executing,  the  language 
must  be  clear.  New  York  A  L.  I. 
R.  R.  Co.  in  re,  148  N.  Y.  640.  Cf. 
§482. 
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*  See  Flint,  etc.,  Fk.  Rd.  Co.  v. 
Woodhull,  25  Mich.  00.  A  charter 
provided  that  unless  a  certain  road 
was  begun  and  completed  within 
specified  peilods  **this  corporation 
shall  cease  and  this  act  shall  be  void.^' 
Held,  this  was  not  intended  to  de- 
clare a  forfeiture  but  a  cause  of  for- 
feiture, and  tliat  Judicial  action  was 
necessary.  Vermont  A  C.  R.  R.  Go, 
V.  Vermont  Central  R.  R  Co.,  34 
Vt.  2.  See  Day  o.  Ogdensburgh,  etc., 
K  R.  Co.,  107  N.  Y.  120;  People «. 
Los  Angeles  Ry.  Co.,  01  Cal.  338; 
Ohio  Nat  B*k  v.  Construction  Co., 
17  D.  C.  App.  Cas.  524. 

>  State  V.  Building  Aasociation,  35 
O.  St  258. 

«  State  V.  Bldg.  Aaso.,  35  Ohio  St 
258;  State  v.  Essex  Bk.,  8  Vt  469; 
State  V.  Railway  A  B.  Co.,  01  Iowa, 
517.    See  People  o.  North  Chicago 


CHAP.  VIIL  j  CORPORATION  AND  STATE. 
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pablic  should  have  some  real  interest  in  procuring  a  forfeit- 
ure of  corporate  franchises.*  The  following  have  been  held 
groands  of  forfeiture:  a  constant  and  wilful  violation  by  a 
bank  of  the  fundamental  articles  of  its  charter,  by  discounting 
paper  at  higher  rates  than  those  prescribed ;  ^  that  the  princi- 
pal ofSce  of  the  corporation  and  its  books  and  records  are  kept 
out  of  the  state,  and  that  none  of  its  general  officers  reside 
within  the  state ;'-  a  sale  by  a  turnpike  company  of  a  portion 
of  its  road,  and  its  neglect  thereafter  to  keep  that  portion  in 
repair ;  *  non-compliance  by  a  turnpike  company  with  the  re- 
quirements of  its  act  in  regard  to  the  construction  of  its  road ;  ^ 
an  unauthorized  assumption  by  an  insurance  company  of  bank- 
ing privileges ;  *  and,  in  general,  any  substantial  non-compliance 
on  the  part  of  a  corporation,  in  respect  of  its  organization,  with 
the  provisions  of  its  enabling  act.'    The  following  have  been 


By.  Co.,  SS  III.  537;  People  v.  Ulster, 
etc.,  R.  R.  Co.,  128  N.  Y.  240. 

^  Harris  v.  Mississippi  Valley,  etc., 
R.  K  Co.,  51  Miss.  602;  see  King  o. 
Howell,  Hardwicke's  Cases,  235 ; 
Ibbottson^s  Case,  ib.  248;  Attorney- 
tieneral  o.  Tudor  Ice  Co.,  104  Mass. 
239;  People  v.  Bogart,  45  Cal.  73; 
Commonwealth  v.  Arrison,  15  S.  &  R. 
127;  Commonwealth  v.  Union  Fire 
aod  Marine  Ins.  Co.,  5  Mass.  230; 
State  V,  Minnesota  Thresher  Mfg. 
Co.,  40  Minn.  213.  Compare  State  v. 
Rio  Grande  R.  R.  Co.,  41  Tex.  217. 
Ai  to  when  a  state  has  snch  an  in- 
terest as  will  entitle  it  to  moye  in 
the  Federal  conrts  against  a  corpo- 
ration, see  State  of  Pennsylvania  v. 
Wheeling,  etc..  Bridge  Co.,  13  How. 
518.  Compare  People  v.  Atlantic 
Ats.  R.  R.  Co.,  125  N.  Y.  613. 

'Commonwealth  o.  Commercial 
Bk.,  2SPa.  St.  383;  see  Commercial 
Bk.  V.  State  of-  Mississippi,  14  Miss. 

m. 

'State  V.  Milwaukee,  etc.,  Ry.  Co., 
45  Wis.  679.  See  Simmons  o.  Steam- 
boat Co.,  113  N.  C.  147. 

^ State  V.  Pawtuxet  Turnpike  Co., 
BR.!.  182. 


^People  9.  Kingston,  etc.,  Turn- 
pike Co.,  23  Wend.  193,-  see  People 

0.  Fishkill,  etc..  Plank  Road  Co.,  27 
Barh.  445. 

>  People  V.  Utica  Ins.  Co.,  15  Johns. 
358. 

7  State  V.  Central  Ohio  Relief  As 
sociation,  29  Ohio  St.  399;  State  v. 
Vanderbilt,  37  Ohio  St.  591 ;  State  r. 
Hazleton,  etc.,  Ry.  Co.,  40  O.  St.  504; 
State  V.  Capital  City  Dam  Co.,  82 
Oh.  St.  360;  State  v.  Equitable  L.  A 

1.  Co.,  142  Mo.  325;  People  v.  Cheese- 
man,  7  Col.  376;  People  v.  Buffalo 
Stone  Co.,  131  N.  Y.  140.  Where 
the  statute  requires  a  specified 
amount  to  be  subscribed  for  a  rail- 
road company,  the  subscription  must 
be  made  in  good  faith  by  persons 
having  a  reasonable  expectation  of 
being  able  to  pay;  or  tlie  state  may 
forfeit  the  franchises,  and  is  not  con- 
cluded by  the  articles  of  incorpora- 
tion filed,  showing  tliat  the  requisite 
amount  has  been  subscribed  for. 
Holraan  v.  State,  105  Ind.  569. 

Substantial  compliance  with  con- 
ditions attached  to  a  grant  of  corpo- 
rate franchises  is  all  that  is  neces- 
sary.    Thus,  where  a  corporation  is 
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held  not  to  be  grounds  of  forfeiture  :  insolvency  of  the  corporar 
tion;^  the  mere  omission  of  a  corporation  to  use  its  powers;' 
that  the  corporation  has  obtained  a  charter  from  another  state.^ 
§  460.  Grounds  of  forfeiture  cannot  be  taken  advantage  of 
or  enforced  collaterally  or  incidentally,  or  in  any 
other  mode  than  by  a  direct  proceeding  for  that 
purpose  against  the  corporation.^  And  the  state 
may  waive  a  forfeiture  by  express  legislation  to 
that  effect  or  by  legislation  recognizing  the  exist- 
ence of  the  corporation.^    But  mere  lapse  of  time  is  not  a 


Qroozidsof 
forfeiture 
uot  to  be 
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Waiver. 


required  by  statute  to  have  paid  up 
one-half  its  capital  stock  *'  in  lawful 
money  of  the  United  States/*  it  suf- 
fices if  the  corporation  has  received 
as  payment  property  whose  market 
value  exceeds  the  par  value  of  the 
stock.  State  v.  Wood,  84  Mo.  378 
iqtuBref).  See  State  ex  ir^.  Crow 
9.  Uogan,  163  -Mo.  43. 

^  State  0.  Bailey,  16  Ind.  46;  but 
see  State  v.  Real  Estate  Bank,  6  Ark. 
695;  Commercial  Bank  of  Natchez 
V.  State,  6  Sm.  A  M.  (Miss.)  617; 
but  see  People  v.  Milk  Exchange,  133 
K.  Y.  566. 

3  Attorney-General  v.  Bank  of  Ni- 
agara, Hopkins  Gh.  (N.  Y.)  354; 
see  State  v.  Barron,  58  N.  H.  370; 
People  V.  Dashaway  Ass^n,  84  Cal. 
114.  Non-user  of  franchise's  held  a 
ground  of  forfeiture  in  State  v.  Min- 
nesota Cent.  By.  Co.,  36  Minn.  246; 
Edgar  Collegiate  Inst.  o.  People,  142 
111.  363. 

>  Commonwealth  v.  Pittsburgh 
and  Connellsville  R.  R.  Co.,  68  Pa. 
St.  26.  An  unauthorized  consolida- 
tion of  two  turnpike  companies,  en- 
tei^d  into  in  good  faith,  but  subse- 
quently declared  void,  is  not  a  ground 
of  forfeiture  of  the  original  charters; 
and  the  property  ra  verts  to  the  two 
original  companies.  State  o.  Craw- 
fordsville  T.  P.  Co.,  102  Ind.  283; 
Ci-awfordsville,  etc.,  T.  P.  Co.  ». 
State,  ib.  435. 
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^Duke  V.  Cahawba  Navigation  Co., 
16  Ala.  372;  Briggs  o.  Cape  Cod  Ship 
Canal  Co.,  137  Mass.  71 ;  Pet.  of  P.  & 
M.  R'y  Co.,  187  Pa.  St.  123;  Gas  Co. 
V.  Borough  of  Downington,  193  Pa. 
St.  255;  Olyphant  Sewage  Co.  r.  Oly- 
phant  Borough,  196  Pa.  St  553;  see 
Cowell  0.  Springs  Co.,  100  U.  S.  55; 
Bacon  v,   Robertson,   18   Huw.  480; 
Atty.  GenU  v.  Am.  Tobacco  Co.,  55 
N.  J.  Eq.  352;  S.  C,  66  X.  J.  Eq.  847; 
Ga.  Nor.  R'y  Co.  v,  Tifton,  T.  &  G. 
R'y  Co.,   109  Ga.   762;  cf.    State  t. 
Spartanburg,  etc.,  R.  R.  Co.,  51  S.  C. 
129;  and  cases  in  the  following  note. 
Except  where  the  act  or  omission 
produces  in  itself  a  forfeiture;  Brook- 
lyn Steam  Transit  Co.  o.  Brooklyn, 
78  N.  Y.  524;  and  indeed  this  last  is 
taking  advantage  of  a  forfeiture,  not 
a  ground  of  forfeiture.    See,  geser- 
ftlly*  §§  1^  ^t  seq. 

6  Davis  V.  Gi-ay,  16  Wall  203; 
State  V.  Mississippi,  etc.,  R.  R.  Ck>., 
20  Ark.  495;  People  v.  Manhattan 
Co.,  9  Wend.  351;  In  re  New  York 
Elevated  R.  R.  Co.,  70  N.  Y.  327; 
Central,  etc.,  Road  Co.  v.  People,  5 
Col.  39,  46;  People  v,  Ottawa  Hy- 
di-aulic  Co.,  115  III.  281.  A  statute 
waiving  a  forfeiture  of  corporate 
rights  confers  no  new  rights  upon 
the  corporation,  but  is  simply  a  sai^ 
render  or  waiver  by  the  sovereign  of 
its  right  to  claim  the  forfeiture.  So 
a  statute  to  extend  the  time  within 
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bar  to  the  enforcement  of  a  forfeiture  by  the  state.^  ^'  Duties 
required  bj  the  act  of  incorporation  are  in  the  nature  of 
conditions  annexed  to  the  grant  of  the  franchise.     Such  condi- 


wlueh  eorporato  rights  may  be  ex- 
ereiaed,  gives  no  new  substantial 
rights.  In  re  New  York  Elevated 
K.  R.  Co.,  supra.  Compare  Hatter 
of  Brooklyn  W.,  etc.,  R.  R.  Co.,  75 
y.  T.  335.  Legislative  waiver  of  a 
forfeitore,  by  acts  of  recognition, 
eores  defects  in  the  original  organ- 
isation of  the  corporation .  Bashor  v. 
Drsnel,  34  Md.  503;  Kanawha  Coal 
Co.  9.  Kanawha  and  Ohio  Coal  Co., 

7  Blatchf.  391;  see  also  Attorney- 
General  r.  Petersburg,  etc.,  R.  B.  Co., 
6  Ited.  L.  470 ;  Stete  v.  Fourth  N.  H. 
Tompike,  15  N.  H.  162.  E.  g,,  by 
granting  an  amendment  to  the  char- 
ter. Far ns worth  v.  Lime  Bock  B.  B. 
Co.,  83  Me.  440.  But  the  doctrine  of 
waiver  of  a  forfeiture  does  not  apply 
when  by  the  terms  of  the  charter 
tlie  franchise  absolutely  determines 
on  failure  to  perform  the  conditions; 
in  tnch  case  the  corporation  has 
eeaied  to  exist.  State  v.  Old  Town 
Bridge  Co.,  85  Me.  17;  State  v. 
Fdhrih  N.  H.  Turnpike,  15  N.  H. 
102,106. 

^People  V,   Pullman  Co.,    175  111. 
125;  State  v,  Pawtuxet  Turnpike  Co., 

8  R.  I.  521.  These  cases  may  seem 
not  to  accord  with  the  English  cases, 
which  hold  that  informations  in  the 
aatore  of  a  quo  warranto  cannot  be 
maintained  against  a  person  who 
has  enjoyed  a  corporate  office  or  the 
privilege  of  being  a  corporator,  for  a 
namber  of  years.  The  number  of 
yeaa  was  first  fixed  at  twenty,  and 
•ttbseqnently  reduced  to  six.  Win- 
chelaea  Causes,  4  Burr.  1062,  2022, 
2121;  Bex  r.  Dioken,  4  T.  B.  (Durn. 
ft  Fast)  282;  Bex  v.  Peacock,  lb. 
684;  but  Lord  Mansfield,  who  de- 
cided the  Winchelsea  Causes,  inti- 


mated that  this  rule  did  not  apply 
where  the  action  was  brought  by  the 
crown;  as  he  said:  **  Indeed  no 
length  of  usurpation  shall  affect  the 
crown.  Nullum  tempua  occurrit  regi 
.  .  .  .  the  crown  may  still  bring  a 
quo  warranto.^ ^  Bex  v,  Wardroper, 
4  Burr.  1965. 

In  regard  to  the  questions  under 
discussion  in  the  last  few  pages,  see 
generally  the  chapters  in  Angell  and 
Ames  on  Corp.  on  '^  Mandamus '-  and 
**  Quo  Warranto;  *'  see,  also,. State  v. 
Southern  Pacific  B.  B  Co.,  24  Tex. 
80;  DauYllle,  etc.,  Plank  Boad  Co.  v. 
State,  16  Ind.  456;  State  v.  Council 
Bluffs  Ferry  Co.,  11  Neb.  354;  Peo- 
ple V.  Improvement  Co.,  103  111.  491. 
An  action  in  the  nature  of.  a  quo 
warranto  is  in  effect  a  civil  not  a 
criminal  action.  Ames  v,  Kansas, 
111  U.  S.  449.  Quo  warranto  should 
be  brought  in  the  name  of  the  state 
against  the  corporation.  Neither 
stockholders  nor  officers  need  be 
made  parties.  New  Orleans  Deben- 
ture Bedemption  Co.  v,  Louisiana, 
180  U.  S.  320.  When  the  suit  is 
brought  for  usurping  powers  not 
granted,  it  should  be  against  the 
corporation  and  not  against  an  offi- 
cer. Smith  V.  The  State,  21  Ark. 
294.  Quo  warranto  will  not  lie 
against  the  members  of  the  corpo- 
ration alone;  the  corporation  must 
be  a  party.  State  v.  Taylor,  25  Ohio 
St.  280;  People  v.  Montecito  Water 
Co.,  97  Cal.  276. 

As  to  the  mode  in  which  proceed- 
ings or  informations  in  the  natui*e  of 
quo  warranto  are  carried  on,  little  of 
general  value  can  be  said  here.  It  is 
a  matter  of  practice,  and  usually  of 
local  or  statutory  practice.    When  a 
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tioDS  may  be  precedent  or  subsequent,  and  like  other  condi- 
tions may  be  released  by  the  power  granting,  or  a  new  grant 
may  be  made  free  from  any  limitation  or  condition  by  the 
same  power.    In  accordance  with  well-settled  rales,  the  intent 
to  waive  or  release  conditions,  or  to  make  a  new  grants  most 
be  expressly  declared  or  plainly  to  be  inferred  from  some  act 
of  the  granting  power."  ^ 
§  4:61.  On  the  other  hand,  what  are  the  rights  of  the  cor- 
poration against  the  state,  occasioned  by  the  con- 
tract between  them  ?    In  brief,  that  the  state  shall 
pass  no  law  changing  the  legal  effect  of  acts  in 
respect  of  the  corporate  enterprise;  i.  «.,  that  the 
state  shall  not  materially  alter  the  constitation  of 
the  corporation  (unless  it  has  reserved  the  right  to 
do  so)  except  in  the  exercise  of  powers  which  the  state  cannot 
alienate  or  restrict  itself  in  the  exercise  of.    To  be  sure,  the 
corporation  may  have  other  rights  against  the  state  occasioned 
by  contract,  if  the  state  makes  any  special  contract  with  it  ; 
as  for  instance  that  the  corporate  property  shall  be  taxed  only 
at  a  certain  rate.^    And  this  special  contract  may  be  so  entered 
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statute  declares  how  corporate  fran- 
chises shall  be  forfeited,  this  super- 
sedes the  common  law  mode.  Green 
V.  St  Albans  Trust  Co.,  57  Vt.  340. 
As  to  necessary  averments  in  the 
pleadinf^,  see  Territory  v.  Virginia 
Koad  Co.,  2  Montana,  96;  Chicago 
City  Ry.  Co.  c.  People,  73  111.  541; 
Attorney-General  v.  Chicago,  etc., 
R.  R.  Co.,  112  111.  520.  When  to  a  9U0 
warranto  a  charter  regular  on  its  face 
is  pleaded,  it  is  competent  for  the 
relator  to  show  by  way  of  replication, 
that  the  charter  has  been  forfeited 
by  the  act  of  the  defendant,  or  that 
the  chai*ter  does  not  confer  upon  the 
defendant  the  particular  franchise  in 
dispute.  State  of  Ohio  v.  Pennsyl- 
vania and  Ohio  Canal  Co.,  23  Ohio 
St.  121.  Compare  State  v.  Cincin- 
nati, 23  Ohio  St.  445.  In  proceed- 
ings for  dissolution  of  a  railroad 
company  and  the  forfeiture  of  its 
franchises,  one  who  has  taken  a 
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lease  of  a  portion  of  its  road  for  the 
term  of  its  corporate  existence, 
should  be  made  a  party  (under  the 
Code  of  Civil  Procedure).  People 
ID,  Albany  and  Vermont  R.  R  Co.,  77 
N.  Y.  232. 

estate  V.  Godwinsville,  etc.,  Boad 
Co.,  44  N.  J.  L.  496,  490,  opinion  of 
Ct.  per  Magie,  J.  As  to  effect  of 
forfeiture  of  fi-anchises,  see  K^^' 
504. 

>  See  |§  48&-491.  So  a  speciftl 
monopoly  may  be  granted  in  sncb  a 
way  as  to  constitute  a  contract  be- 
tween the  corporation  and  the  state; 
e.  ^.,  an  enactment  by  a  state  in 
incorporating  a  company  to  build  a 
toll-bridge,  that  it  should  not  be 
lawful  for  any  person  to  erect  any 
bridge  within  two  miles  of  the  said 
bridge,  is  an  inviolable  contract 
between  the  corporation  and  tbe 
state;  and  this  though  the  charter 
of  the  corporation  is  without  limit 
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into  as  to  remain  irrevocable  by  the  state,  although  the  state 
has  reserved  the  general  right  to  alter  and  repeal  the  enabling 
statute  or  charter  of  the  corporation.^  But  ordinarily  the 
only  contract  between  the  state  and  the  corporation  is  the 
ioiplied  one  that  the  state  will  not  alter  the  corporate  consti- 
tution. 

Of  what  law  are  these  rights  a  manifestation  ?  The  consti- 
tution of  the  United  States,  and  especially  its  provisions  that 
no  state  shall  pass  a  law  impairing  the  obligation  of  contracts, 
nor  shall  deprive  any  one  of  his  property  without  due  process 
of  law.  Accordingly,  the  power  sanctioning  the  rights  of  the 
corporation  against  the  state  differs  from  that  whereby  the 
rights  of  the  state  against  the  corporation  are  enforced.^ 

§  462.     In  what  manner  are  the  rights  of  the  corporation 
against  the  state  enforced?    Here  a  peculiarity  in 
this  contract  is  encountered ;  for  these  rights  often  S^bie. 
can  be  enforced  only  negatively  as  it  were ;  and  this 
on  account  of  the  inability  of  private  individuals  or  incorpo- 
rated bodies  to  sue  a  state  or  enforce  a  judgment  against  it." 


M  to  durmtion.  The  Bingham  ton 
Bridge,  3  WaU.  51;  Bridge  Com- 
pftny  V.  Hohoken  Land  and  Improve- 
ment Co.,  13  N.  J.  £q.  81,  affirmed 
imder  the  name  of  Bridge  Proprie- 
tora  u.  Hoboken  Co.,  1  Wall.  116. 
Compare,  however,  as  to  granting  a 
special  privilege  to  a  corporation, 
Gordon  v,  Winchester  Building 
Asfl'n,  12  Bush  (£y.),  110. 

*See  New,  Jersey  v.  Yard,  95  U. 
S.  104;  and  compare  University  v. 
People,  99  U.  S.  309;  Citizens  Sav. 
Bank  «.  Owensboro,  173  U.  S.  036; 
Hancock,  Comptroller,  v.  Singer 
MTg  Co.,  62  N,  J.  L.  289. 

*  These  two  powers  differ  at  least 
in  their  immediate  source,  the  one 
being  the  power  of  the  state,  the 
other  the  power  of  the  United 
States.  But  ultimately  these  two 
powers  may  become  united;  for,  if 
the  power  of  a  state  is  insufficient, 
it  will  be  supported  by  that  of  the 
United  States;  and  the  power  of  the 

29 


United  States  is  but  the  power  of 
the  people  of  all  the  states.  The 
states  are  part  and  parcel  of  a  natiou, 
of  wnich  the  Federal  government 
exercises  some  of  the  powers.  Com- 
pare License  Cases,  5  How.  588; 
Ableman  v.  Booth,  21  How.  516; 
Tarble's  Case,  13  Wall.  406;  United 
States  V.  Cruikshank,  92  U.  S.  542. 

>  Where  a  state  provides  for  a  suit 
against  itself  in  its  own  courts,  a 
subsequent  statute  nullifying  such 
provision  cannot  impair  the  obliga- 
tion of  a  contract,  because  there 
never  was  any  power  to  enforce 
such  suit  in  the  court,  and  so  the 
provision  was  no  remedy  in  the  legal 
sense  of  the  term.  Railroad  Co.  v. 
Tennessee,  101  U.  S.  337  ;  Railroad 
Co.  V.  Alabama,  101  U.  S.  832;  see 
Beers  v.  Arkansas,  20  How.  527. 
And  one  state  cannot  sue  another 
state  in  the  United  States  Supreme 
Court  when  the  former  is  merely  the 
assignee,  for  the  purposes  of  bring- 
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Accordingly,  the  corporation  can  defend  its  rights,  not  through 
a  suit  brought  directly  against  the  state,  bat  by  an  action 
against  any  one  acting,  pursuant  to  the  unconstitutional  state 
laNv,  in  violation  of  the  rights  of  the  corporation.  To  such  a 
person,  whether  acting  as  agent  of  the  state,  or  as  a  private  in- 
dividual, the  unconstitutional  state  law,  being  void,  will  be  no 
protection.  And  a  state  oflBcer  may  be  enjoined  from  execut- 
ing a  state  law  in  conflict  with  the  constitution  or  laws  of  the 
United  States.^ 

A  late  decision  in  regard  to  the  right  of  an  individual  to  sue 
the  officers  and  agents  of  the  Federal  government,  is  United 
States  V.  Lee.'  There  the  defendants,  making  no  claim  as  in- 
dividuals, held  as  agents  for  the  Federal  government  by  a  title 
arising  from  a  defective  tax  sale,  lands  which  the  government 
had  converted  into  a  national  cemetery.  The  defendants  as- 
serted, and  it  was  asserted  by  the  attorney-general  on  behalf 
of  the  United  States,  that,  though  it  had  been  ascertained  by 
a  verdict  of  a  jury,  in  which  was  no  error,  that  the  plaintiff 
had  the  title  to  the  land  in  controversy,  and  that  what  was  set 
up  on  behalf  of  the  United  States  was  no  title  at  all,  the  court 
could  render  no  judgment  in  favor  of  the  plaintiff  against  the 


ing  suit,  of  debts  owing  by  the  latter 
state  to  citizens  of  the  former  state. 
New  Hampshire  v.  Louisiana,  lOS  U. 
S.  76. 

A  state,  without  its  consent,  can- 
not be  sued  by  an  individual;  and  a 
coui*t  may  not  substitute  its  own 
discretion  for  that  of  executive  offi- 
cers in  matters  belonging  to  the 
proper  jurisdiction  of  the  latter. 
But  when  a  plain  official  duty,  re- 
quiring no  exercise  of  discretion,  is 
to  be  performed,  and  performance 
is  refused,  any  person  who  will  sus- 
tain personal  injury  by  such  refusal 
may  have  a  mandamus  to  compel  its 
performance;  and  when  such  duty 
is  threatened  to  be  violated  by  some 
positive  official  act,  any  person  who 
will  sustain  personal  injury  thereby, 
for  which  adequate  compensation 
oannot  be  had  at  law,  may  have  an 
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injunction  to  prevent  it  Board  of 
Liquidation  v.  McComb,  92  U.  S.531; 
compare  Louisiana  r.  Jumel,  107  U. 
S.  711,  infra. 

A  state  waives  its  immunity  from 
suit  by  appearing  and  intervening  as 
a  party  defendant  in  a  suit  brought 
in  a  Federal  court  Clark  o.  Barnard, 
108  U.  S.  436. 

1  Davis  c.  Gray,  16  Wall.  208.  In 
this  case  the  receiver  of  a  railroad 
company  restrained  by  injunction 
the  governor  and  certain  other  offi- 
cers of  the  state  of  Texas  from  issu- 
ing patents  for  lands  which  had 
been  granted  to  the  company.  Da- 
vis V.  Gray  was  questioned  in  Can- 
ningham  o.  Macon  and  Brunswick 
R.  R.  Co.,  109  U.  S.  446. 

3  106  U.  S.  106.  See,  also,  In  re 
Ayers,  123  U.  S.  443. 


CHAP.  VIII. J  CORPORATION  AND  STATE.  [§  462. 

defendants  in  tbe  action,  because  the  latter  held  the  property 
as  officers  and  agents  of  the  United  States,  and  the  property 
was  appropriated  to  lawful  public  uses. 

This  proposition,  say  the  majority  of  the  court  through  Jus- 
tice Miller,  rests  on  the  principle  that  the  United  States  can- 
not be  lawfully  sued  without  its  consent  in  any  case,  and  that 
no  action  can  be  maintained  against  any  individual  without 
such  consent,  where  the  judgment  must  depend  on  the  right  of 
the  United  States  to  property  held  by  such  persons  as  officers 
or  agents  for  the  government.     "  The  first  branch  of  this  prop- 
osition is  conceded  to  be  the  established  law  of  this  country 
and  of  this  court  at  the  present  day ;  the  second,  as  a  necessary 
or  proper  deduction  from  the  first,  is  denied."  ^     "  The  doctrine 
[that  the  United  States  or  a  state  cannot  be  sued]  if  not  ab- 
solately  limited  to  cases  in  which  the  United  States  are  made 
defendants  by  name,  is  not  permitted  to  interfere  with  the 
judicial  enforcement  of  the  established  rights  of  plaintiffs  when 
the  United  States  is  not  a  necessary  party  to  the  suit."  ^    When 
a  citizen  in  a  court  ^'  of  competent  jurisdiction  has  established 
liis  right  to  property,  there  is  no  reason  why  deference  to  any 
person,  natural  or  artifical,  not  even  the  United  States,  should 
prevent  him  from  using  the  means  which  the  law  gives  him  for 
the  protection  and  enforcement  of  that  right."  ^    Then  Justice 
Miller,  after  examining  numerous  cases,  continues :  ^^  This  ex- 
amination of  the  cases  in  this  court  establishes  clearly  this  result, 
that  the  proposition  that  when  an  individual  is  sued  in  regard 
to  property  which  he  holds  as  an  officer  or  agent  of  the  United 
States,  his  possession  cannot  be  disturbed  when  that  fact  is 
brought  to  the  attention  of  the  court,  has  been  overruled  and 
denied  in  every  case  where  it  has  been  necessary  to  decide  it."  * 
And  the  court  added,  that  it  made  no  difference  that  the  prop- 
erty was  devoted  to  a  public  use ;  as,  indeed,  such  an  objection 
would  be  repugnant  to  the  fifth  amendment  to  the  Constitu- 
tion, that  no  person  shall  be  deprived  of  property  without  due 
process  of  law  and  just  compensation.     "Courts  of  justice  are 
established,  not  only  to  decide  upon  the  controverted  rights  of 


'  108  U.  S.  204. 
*  106  U.  S.  207. 
•106 U.S.  208. 


«  106  U.  S.  215.     See  also  Tindal  v. 
Wesley,  ltJ7  U.  S.  204. 
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the  citizens  as  against  each  other,  but  also  upon  rights  in  con- 
troversy between  them  and  the  government."  ^ 

Justice  Gray  (with  whom  concurred  Justices  Waite,  Brad- 
ley, and  Woods)  dissented,  saying :  "  The  sovereign  is  not  lia- 
ble to  be  sued  in  any  judicial  tribunal  without  its  consent.    The 
sovereign  cannot  hold  property  except  by  agents.    To  main- 
tain an  action  for  the  recovery  of  the  possession  of  property 
held  by  the  sovereign  through  its  agents,  not  claiming  any 
right  or  title  in  themselves,  but  only  as  the  representatives  of 
the  sovereign  and  in  its  behalf,  is  to  maintain  an  action  to  re- 
cover possession  of  the  property  against  the  sovereign ;  and  to 
invade  such  possession  of  the  agents,  by  execution  or  other 
judicial  process,  is  to  invade  the  possession  of  the  sovereign, 
and  to  disregard  the  fundamental  maxim  that  the  sovereign 
cannot  be  sued."  ^    "  The  view  in  which  this  court  appears  con- 
stantly to  have  acted,  which  reconciles  all  its  decisions,  and  is 
in  accordance  with  the  English  authorities,  is  this :  the  objec- 
tion to  the  exercise  of  jurisdiction  over  the  sovereign  or  his 
property,  in  an  action  in  which  he  is  not  a  party  to  the  record, 
is  in  the  nature  of  a  personal  objection,  which,  if  not  suggested 
by  the  sovereign,  may  be  presumed  not  to  be  intended  to  be 
insisted   upon.  ...  If  property  is  in  the  possession  of  the 
defendants  and  not  of  the  sovereign,  an  informal  suggestion 
that  it  belongs  to  the  sovereign  will  not  defeat  the  action. 
But  if  the  sovereign  in  proper  form,  and  by  sufficient  proof, 
makes  known  to  the  court  that  he  insists  upon  his  exemption 
from  suit,  and  that  the  property  sued  for  is  held  by  the  nom- 
inal defendants  exclusively  for  him  and  in  his  behalf  as  pnblic 
property,  the  right  of  the  plaintiff  to  prosecute  the  suit,  and 
the  authority  of  the  court  to  exercise  jurisdiction  over  it  cease, 
and  all  further  proceedings  must  be  stayed."'    The  reasoning 
in  this  case  applies  to  suits  brought  against  state  officers. 

In  a  still  later  case,  however,  the  Supreme  Clourt  held  that 
the  creditors  of  a  state,  although  their  rights  against  it  were 
secured  by  a  clear  contract,  could  not  compel  state  officers  to 
carry  out  the  provisions  of  a  statute,  securing  the  rights  of 
creditors,  when  the  state,  by  an  amendment  to  its  constitation, 

1 106  U.  S.  220.  «  106  U.  S.  249. 

s  106  U.  S.  226.  I 
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had  nndertaken  to  prohibit  its  officers  from  acting  ander  the 
statate,  and  when  the  court,  if  it  required  the  officer  to  pro- 
ceed, could  not  protect  him  with  a  judgment  to  which  the  state 
iras  a  party .^  ^*  The  court,  when  a  state  cannot  be  sued,  can- 
not set  up  its  jurisdiction  over  the  officers  in  charge  of  the  pub- 
lic moneys,  so  as  to  control  them,  as  against  the  [X)litical  power, 
in  their  administration  of  the  finances  of  the  state."  ^  This 
decision  pointed  towards  the  proposition  which  the  Supreme 
Court  has  finally  declared  ;  that  whenever,  in  order  to  enable 
a  court  to  grant  the  relief  sought,  it  appears  that  a  state  is  an 
indispensable  party  to  the  suit,  the  court  has  no  jurisdiction.^ 

§  463.  Here  must  be  noticed  further  and  important  limita- 
tions on  the  rights,  which  a  corporation  can  acquire  ^^  ^^ 
through  its  contract  with  the  state,  arising  from  lim-  on  the 
itations  on  the  powers  of  the  state  legislatures.     For  available 
the  purposes  of  government,  except  as  its  powers  are  ^^ration 
restricted  by  the  Federal  constitution,  a  state  may,  Jg^*  *^® 
perhaps,  be  regarded  as  sovereign.     But  the  legisla-  through 
tare  of  the  state  is  not  the  state,  and  its  powers  are 
restricted  (a)  by  the  state  constitution,  and  (6)  by  certain  doc- 
trines of  constitutional  law. 

§  464.  If  the  state  constitution  provides  that  the  power  to 
alter,  amend,  and  repeal  shall  always  be  reserved  to 
the  state  in  enabling  statutes  or  in  charters  of  incor-  in  state  ^ 
poration,  the  legislature  cannot  act  in  violation  of  oS*^te^ 
this  provision ;  it  cannot  contract  with  the  coi*pora-  }^^*" 
tion  not  to  change  the  corporate  constitution.^    Such 
a  contract  would  be  void,  for  constitutional  provisions  are  im- 
perative.   Likewise,  if  the  state  constitution  provides  that  rail- 


^  Louisiana  v.  Jamel,  107  U.  S.  711, 
dittingaiBhing  United  States  v.  Lee, 
npra.  See  also  In  re  Ayers,  123  U.  S. 
443.  Gompare  Board  of  Public  Works 
V.  Gaunt,  76  Ya.  455;  U.  S.  Bank  v. 
Planters'  Bk.,  9  Wheat.  004;  Bank  of 
Kentncky  v.  Wister,  2  Pet.  318. 

*107  U.  S.  728.  See  Belknap  v. 
Schild,  161  U.  S.  10. 

'  Cnnningham  v.  Macon,  etc.,  R  R. 
Company,  100  U.  S.  446;  Stanley  t>. 
Schwalby,  147  IT.  S.  508.  When  a 
■tatd  begins  salt  against  a  person  or 


corporation,  the  defendant  may  set 
off,  but  cannot  have  judgment  over, 
in  absence  of  a  statute  authorizing 
it.  Commonwealth  v.  Owensboro, 
etc.,  R.  R.  Co.,  81  Ky.  672. 

*  Spring  Valley  Water  Works  v. 
Schottler,  110  U.  S.  347,  355.  When 
a  reservation  to  the  legislature  of 
the  power  to  revoke  charters  (or  re- 
peal enabling  statutes),  is  contained 
in  the  constitution  of  a  state,  a  char- 
ter is  subject  to  this  power,  though 
not  expressly  made  so.    Spring  Val- 
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road  corporations  shall  not  be  created  by  special  charter,  a 
special  charter,  if  granted  by  the  state  legislature,  will  be  void, 
and  the  corporation  will  acquire  no  rights  therefrom.* 

It  was  said  that  the  power  of  the  state  legislature  is  restricted 
by  the  state  constitution.  The  phrase  seems  proper,  for,  un- 
like the  constitution  of  the  United  States,  state  constitutions 
are  restrictive  or  regulative,  rather  than  enabling  in  their  gen- 
eral nature.^  Some  special  power  or  capacity  of  action  may  be 
granted  to  the  legislature  by  the  state  constitution ;  but  ordi- 
narily legislatures  are  held  to  possess  all  the  powers  of  the  state 
except  as  restricted  by  the  state  constitution  or  by  certain  doc- 
trines of  constitutional  law  which  may  now  be  considered. 

§  465.  There  are  certain  powers  necessary  to  the  welfare^ 
other  re-  ^^  ^^^  ^^  ^^®  existence,  of  the  state  as  a  self-govem- 
striciioM  ing  community,  and  to  justify  the  doctrine  that 
lative  these  powers  override  all  private  rights,  one  need 

powers.        ^^^  ^^^j^  beyond  the  maxim.  Solus  paptdi  suprema 

lex.  The  powers  themselves  fall  under  the  general  heads  of 
eminent  domain  and  what  is  loosely  called  the  "  police  power" 
of  the  state.^  It  is  a  well-known  doctrine  of  constitutional  lau' 
that  these  powers  cannot  be  granted  away  or  abridged  by  one 
legislature  so  as  in  any  way  to  bind  its  successors  or  even  it- 


ley  Water  Works  u.  Schottler,  110 
U.  S.  347,  352 ;  Delaware  R.  R.  Co.  v. 
Tharp,  5  Har.  (Del.)  454;  State  v. 
Person,  32  N.  J.  L.  134;  Griffin  c. 
Kentucky  Ins.  Co.,  3  Bush  (Ky.), 
592;  so  when  the  reservation  is  con- 
tained in  some  statute  of  general  ap- 
plication. State  V.  Commissioner  of 
Railroad  Taxation,  37  N.  J.  L.  228. 

^  See  Ames  v.  Lake  Superior  and 
Mississippi  R.  R.  Co.,  21  Minn.  241. 

>See  Davis  v.  State,  68  Ala.  58; 
Dorman  d.  State,  34  Ala.  216,  236; 
Lynn  v.  Polk,  21  Am.  Law  Reg.  N. 
S.  321,  326;  People  i?.  Draper,  15  N. 
Y.  532;  Thorpe  v.  Rutland  and  Burl- 
ington R.  R.  Co.,  27  Vt.  140;  Sawyer 
V,  City  of  Alton,  4  111.  127;  Winch  v, 
Tobin,  107  lU.  212;  Concord  R.  R. 
Co.  u.  Greeley,  17  N.  H.  47;  State  r. 
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Nashville  R.  R.  Co.,  12  Lea(Tenn.), 
583.  Still  the  words  of  Judge  Story 
in  a  dissenting  opinion  are  worthy  of 
attention.  *'  But  the  legislatui'e  of 
Massachusetts  is  ....  in  no  just 
sense  the  sovereign  of  the  state. 
The  sovereignity  belongs  to  the  peo- 
ple of  the  state  in  their  original  char- 
acter as  an  independent  community; 
and  the  legislature  possesses  those 
attributes  of  sovereignty,  and  those 
only  which  have  been  delegated  to 
it  by  the  people  of  the  state  under 
its  constitution.''  Charles  KiT«r 
Bridge  v.  Warren  Bridge,  11  Pet 
644. 

'  A  discussion  of  the  extent  of 
these  powers  comes  properly  in  a 
subsequent  part  of  this  chftptei. 
§f  470  ei  seq. 


CHAP.  Vni.]  CORPORATION  AND  STATE.  [§  466. 

self.*  Consequently,  the  power  to  alter  the  rights  of  a  corpora- 
tion through  the  exercise  of  the  right  of  eminent  domain  or  the 
police  power,  and  to  take  its  property  for  public  purposes,  can 
never  be  surrendered  by  the  legislature ;  any  law  or  charter 
purporting  to  surrender  it  would  in  that  respect  be  void.  There- 
fore, taking  the  property  of  a  corporation  by  the  exercise  of  the 
power  of  eminent  domain  or  of  the  police  power  can  never  im- 
pair the  obligation  of  a  contract,  as  these  powers  must  in  all 
cases  be  held  to  have  been  reserved  to  the  legislature.^ 

§  466.  The  legislature  of  the  state,  however,  as  before  re- 
marked, is  not  the  state,  and  although  the  legislature  cannot 
surrender  the  eminent  domain  or  the  police  power  of  the 
state,  it  does  not  follow  that  the  ultimate  power  of  the  state 
cannot  do  so.  This  ultimate  power  exists  in  a  majority  of 
the  people  of  the  state,  and  at  first  sight  it  would  seem  com- 
petent for  them  to  do  any  political  act  which  the  Federal 
constitution  does  not  forbid  the  states  to  do.  Accordingly, 
would  it  not  be  competent  for  the  people  by  direct  vote  to 
surrender  the  right  of  eminent  domain  as  to  the  property  of 
any  given  corporation  ?  If  so,  and  such  corporation  accepted 
a  charter  with  such  provision  in  it,  would  not  that  acceptance 
create  a  contract  the  obligation  of  which  would  be  impaired 
by  the  exercise  as  to  any  property  of  that  corporation  of  the 
power  of  eminent  domain  ?  These  are  questions  of  theoreti- 
cal interest  mainly.  No  partial  surrender,  it  is  thought,  of 
its  right  to  exercise  its  eminent  domain  has  ever  been  made 
by  a  state,  and  such  a  surrender  would  never  be  implied. 
Whether  the  courts  would  hold  such  a  surrender  to  be  a  valid 
contract,  and   as  such  within   the  protection  of  the  Federal 


^*'When  the  existence  of  a  par- 
ticalmr  power  in  the  govern ment  is 
roeognized  on  the  ground  of  neces- 
sity, no  delegation  of  the  legislative 
power  by  the  people  can  be  held  to 
vest  aathority  in  the  department 
which  holds  it  in  trust  to  bargain 
sway  such  power  or  to  so  tie  up  the 
hands  of  the  government  as  to  pre- 
elade  its  repeated  exercise  as  often 
tnd  under  snoh  circumstances  as  the 


needs  of  the  government  may  re- 
quire." Gooley,  Cons.  Lim.,  p.  525. 
2  See  Twenty-second  Street,  In  re, 
102  Pa.  St.  108;  Philadelphia  Pas- 
senger Ry.  Cu.^s  Appeal,  102  Pa.  St. 
123.  Chicago,  etc.,  Ry.  Co.  v.  Ne- 
braska, 170  U.  S.  57,  holding  that  an 
ordinance  i*equiring  the  railroad  to 
repair  a  viaduct  did  not  violate  any 
contract  between  the  state  and  the 
company.  See,  also,  Laclede  Gas 
i  Light  Co.  r.  Murphy,  170  U.  S.  78. 
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constitution ;  or  whether  they  would  hold  that,  as  states  are 
integral  parts  of  the  United  States,  the  Federal  constitution 
cannot  sanction  an  act  which  might  tend  towards  the  disinte- 
gration or  extinction  of  one  of  these  integral  parts  remains  an 
open  question. 
§  467.  A  word  may  be  added  here  in  regard  to  corporations 

organized  under  authority  from  Congress.  Al- 
tioS^'^  though  the  constitutional  provision  against  passing 
^J^5^^     a  law  impairing  the  obligation  of  contracts  does  not 

apply  to  Congress,  the  prohibition  against  depriv- 
ing any  one  of  his  property  without  due  process  of  law  and 
just  compensation  does;  and  as  rights  which  have  already 
vested  under  a  contract  are  held  to  be  property,  Congress 
seems  nearly  as  restricted  as  if  the  provision  against  passing 
a  law  impairing  the  obligation  of  contracts  applied  to  it.^  It 
will  be  seen,  however,  that  any  rights  of  a  corporation  against 
the  United  States  would  lack  any  sanction  except  the  comity 
of  the  government,  which,  strictly  speaking,  is  no  sanction.' 
§  468.  Questions  whether  or  not  particular  state   statutes, 

or  particular  acts  done  on  behalf  of  a  state,  impair 
tion  otiLe  the  obligation  of  any  contract  between  a  state  and 
^^^        a  corporation,  come  up   properly   for  discussion  in 

the  follo>ving  pages  of  this  chapter,  in  connection 
with  the  topics  of  eminent  domain,  police  power,  taxation, 
and  the  right  which  a  state  may  reserve  to  alter  and  amend 
the  constitution  of  a  corporation.  Questions  of  this  character 
are  often  decided  in  the  Federal  courts ;  and  as  the  final  deci- 
sion, whether  the  obligation  of  a  contract  is  impaired  by  a  state 
law,  rests  with  the  Supreme  Court  of  the  United  States,'  the 
utterances  of  that  court  are  of  universal  authority. 


1  County  of  Cass  o.  Morrison,  28 
Minn.  257;  see  Chicago,  etc.,  R'y  Co. 
V.  United  States,  104  U.  S.  680;  and, 
for  the  construction  of  a  contract 
between  the  United  States  and  a  cor- 
poration, see  Lake  Superior  and 
Mississippi  R.  R.  Co.  v,  U.  S.,  93  U. 
S.  442. 

>  Compare  generally  United  States 
▼.  Lee,  106  U.  S.  196,  and  Louisiana 
r.  Jumel,  107  U.  S.  711. 
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*  Where  a  party  to  a  suit  sets  up 
that  under  one  statute  a  state  msde 
a  contract  with  him,  and  that  by  a 
subsequent  statute  it  violated  the 
contvact,  and  the  highest  court  of 
law  or  equity  of  the  state  has  held 
the  subsequent  act  to  be  a  valid  act, 
and  decreed  accordingly,  the  Sn- 
preme  Court  of  the  United  States 
has  jurisdiction  under  sec.  25  of  the 
Judiciary   Act     The    Bingham  ton 


CTIAP.  Vm.]  CORPORATION  AND  STATB. 


[§  469. 


In  construing  the  statutes  of  a  state,  the  Federal  Supreme 
Court  will  follow  as  far  as  may  be  the  courts  of  the  state 
whose  statute  it  is  construing;^  but  when  the  highest  court 
of  a  state  has  held  repeatedly  that  certain  state  statutes  are 
valid,  and  when  rights  have  vested  under  them,  the  Federal 
Supreme  Court  will  not  follow  in  construing  such  statutes 
any  oscillations  of  the  state  court ;  at  least  when  the  Supreme 
Court  is  deciding  upon  the  legal  effect  of  transactions  taking 
place  before  the  change  in  state  judicial  opinion  had  tran- 
spired.* 

§  469.  We  now  come  to  the  relations  between  the  state  and 
the  corporation  other  than  the  legal  relations  occa- 
sioned by  the  contract  between  them ;  to  relations,  between 
that  is,  existing  between  the  lawgiver  as  such  and  ^dthecor- 
citizens.     Eeverting  for  an  instant  to  the  distinc-  J^her'than 
tion  before  mentioned  between  the  state  considered  J««»i  «!»- 
as  the  ultimate  political  power  thereof  and  the  state  sioned  by 
legislature,  it  may  be  added  that,  though  the  powers  ®®"*"^*- 
of  the  legishiture  are  more  restricted  than  those  of  the  state, 


Bridge,  3  Wall.  51.  And  when  a 
state  statute  creates  a  contract,  and 
a  sabsequent  statute  is  alleged  to 
impair  the  obligation  of  that  con- 
tract, and  the  highest  court  of  law 
or  equity  in  the  state  construes  the 
first  statute  in  such  a  manner  that 
the  second  statute  does  not  impair 
the  contract,  whereby  the  second 
statute  remains  valid  under  the 
United  States  constitution,  the  Fed- 
enil  Supreme  Court  may  pass  on  the 
decision.  Bridge  Proprietors  v.  Ho- 
boken  Co.,  1  Wall.  116.  The  Fed- 
eral question  relied  on  must  have 
been  raised  on  the  trial  in  the  state 
court  Susquehanna  Boom  Co.  v. 
West  Branch  Boom  Co.,  110  U.  S. 
57;  Brown  v.  Colorado,  106  U.  S.  06. 
The  question  whether  a  state  may 
tax  the  franchises  of  a  corporation 
derived  from  acts  of  Congress  is  re- 
movable to  the  Federal  courts. 
Soathem  Pacific  R.  R.  Co.  v.  Cali- 
fornia, lis  U.  S.  100. 


The  constitution  of  a  state  is  a 
*'  law  "  within  the  meaning  of  the 
I  clause  in  the  Federal  conatitution 
which  forbids  a  state  to  pass  a  law 
impairing  the  obligation  of  contracts. 
Railroad  Co.  v.  McClure,  10  Wall. 
611. 

1  See  Wright  t>.  Nagle,  101  U.  S. 
701;  Secoinbe  v.  Railroad  Co.,  23 
Wall.  lOS;  but  compare  Burgess  v. 
Seligman,  107  U.  S.  20;  see,  also, 
Beauregard  v.  New  Orleans,  IS  How. 
407,  502;  Bank  of  Hamilton  v.  Dud- 
ley's Lessee,  2  Pet.  402,  524;  Blmen- 
dorf  V.  Taylor,  10  Wheat.  152,  150; 
Green  v.  Neal's  Lessee,  6  Pet.  201, 
20S.  A  decision  by  a  state  court 
that  a  statute  of  the  state  is  in  ac- 
cordance with  tlie  state  constitu- 
tion binds  the  Federal  courts.  Rail- 
road Co.  V.  Georgia,  08  U.  S.  350. 

3  Gelpcke  v.  City  of  Dubuque,  1 
Wall.  175 ;  Havemeyer  v,  Iowa 
County,  3  Wall.  204;  see  Olcott  v. 
Supervisors,  16  Wall.   678;  Douglas 
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still  the  legislature  for  ordinary  purposes  may  be  regarded  as 
the  state  itself ;  and  for  the  purposes  of  the  following  discus- 
sion, except  as  restrained  by  the  state  and  Federal  constita- 
tions,  and  by  the  constitutional  doctrines  before  referred  to, 
the  power  of  the  state  legislature  over  corporations  may  be 
regarded  as  unlimited  in  law ;  for  persons  interested  in  a  cor- 
porate enterprise  are,  in  respect  of  the  same,  subject  to  the 
laws  of  the  state  just  as  in  all  other  respects. 

§  469a.  The  political  powers  possessed  by  the  Federal  and 
state  governments  over  corporations  may  be  grouped  under 
the  general  heads  of  police  power,  power  to  tax,  and  eminent 
domain.  These  three  powers  have  their  common  source  in 
the  function  of  government  to  provide  for  the  welfare  of  the 
people.  Their  distinguishing  characteristics  may  be  thus 
stated: 

By  virtue  of  its  police  power  the  state  regulates  the  use  of 
property,  but  takes  nothing. 

By  virtue  of  its  power  to  tax,  the  state,  according  to  a  ratio 
proportioned  as  evenly  and  justly  as  may  be,  takes  property 
for  public  uses  without  making  direct  compensation.^ 

By  virtue  of  its  power  of  eminent  domain,  the  state  takes 
the  property  of  individuals  for  a  public  purpose,  making  jnst 
compensation,  but  without  regard  to  whether  it  takes  more  of 
one  man's  property  than  another's. 

It  is  essential  to  the  existence  of  these  powers  that  they 
should  override  private  rights.  Yet  our  system  of  institutions 
places  limitations  on  them.    These  limitations  are  of  two  dis- 


V.  Pike  County,  101  U.  S.  677.  Com- 
pare Wade  V.  Travis  County,  174  U. 
S.  499.  But  the  Federal  oourts  will 
not  follow  a  state  court  in  deciding 
upon  questions  of  general  commer- 
cial law  not  depending  on  local  usage 
or  statutes.  Swift  v.  Tyson,  16  Pet. 
1;  Railroad  Co.  v.  National  Bank, 
102  U.  S.  14;  nor,  of  course,  in  de- 
ciding whether  a  state  statute  con- 
flicts with  the  Federal  constitution. 
Jefferson  Branch  Bank  v,  Skelly,  1 
BUok,  4d6.    See  f  318. 

^  There  would  often  be  manifest 
injustice    in  subjecting   the  whole 
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property  of  a  city  or  of  any  district 
to  taxation  for  a  local  improyement. 
The  rule  of  equality  and  uniformity 
prescribed  in  cases  of  taxation  for 
state  and  county  purposes,  does  not 
require  that  all  property  or  all  per- 
sons in  a  county  or  district  sbonld 
be  taxed  for  local  purposes.  He 
who  reaps  the  benefit  should  bear 
the  burden.  Hagar  o.  Keclamation 
District,  111  U.  S.  700,  705;  Louisi- 
ana V.  Pillsbury,  105  U.  S.  278,  295; 
County  of  Mobile  v.  Kimball,  102 
U.  S.  691,  704. 
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tinct  classes,  between  which  the  division  is  fandamental.  The 
first  class  springs  from  the  relations  between  the  Federal 
government  and  the  states ;  the  second  from  the  relations  be- 
tween the  individual  or  corporation  whose  property  is  regu- 
lated or  taken,  and  the  government,  state  or  Federal,  taking 
or  regulating  it.  The  one  class  is  based  on  political  considera- 
tions, the  other  on  requirements  of  justice. 

§  4696.  Limitations  of  the  first  class  apply  to  the  exercise 
of  all  three  powers.  Within  the  range  of  its  constitutional 
powers  the  Federal  government  is  superior  to  the  state  gov- 
ernments.^ The  constitution  declares  this  ;  ^  and  that  it 
should  be  so  is  essential  to  the  existence  of  the  Federal  gov- 
ernment as  the  government  of  a  nation  of  which  the  states  are 
constituent  parts.  Consequently,  wherever  there  is  concur- 
rent authority  in  the  Federal  and  state  governments,  and  the 
Federal  government  legislates,  state  laws  in  so  far  as  incon- 
sistent must  yield.  Certain  powers  moreover,  conferred  on 
Congress,  are  essentially  exclusive,  even  while  unexercised, 
as  for  instance  the  power  to  regulate  commerce  with  foreign 
nations  and  among  the  states.  Therefore  state  legislation  can 
not  extend  within  their  domain,  and  besides  this,  the  Federal 
constitution  in  close  connection  with  these  exclusive  powers  of 
Congress,  places  certain  express  prohibitions  on  the  states,  for- 
bidding them,  for  instance,  to  lay  imposts  or  duties  on  exports 
and  imports.  Nevertheless,  the  Federal  government,  though 
supreme  within  its  sphere,  possesses  only  such  powers  as  are 
conferred  on  it  by  the  constitution ;  and  Federal  legislation 
beyond  the  scope  of  these  powers  is  void.' 

The  second  class  of  restrictions  is  summed  up  in  the  two 


*  Gibbons  v.  Ogden,  9  Wheat.  1, 
210;  Tennessee  v.  Davis,  100  U.  S. 
257,263;  RaUway  Co.  v.  Hafley,  158 
U.S. 98.  See  Trans.  Co.  o.  Wheel- 
ing, 99  U.  S.  273,  281. 

« Art.  VI.  §  2. 

'  An  act  of  Congress  making  it  a 
miBdemeanoT  to  mix  for  sale  naphtha 
ftud  illaminating  oils,  or  to  sell  or 
offer  sach  mixture  for  sale,  is  a 
police  regulation,  relating  exclusively 
to  the  internal  trade  of  the  states,  and 


can  only  have  effect  where  the  legis- 
lative authority  of  Congress  excludes 
territorially  all  state  legislation,  as, 
e.  g,,  in  the  District  of  Columbia. 
Within  state  limits  it  can  have  no 
constitutional  operation.  United 
States  V.  Dewitt,  0  Wall.  41.  Prop- 
erty covered  by  letters-patent  is  sub- 
ject to  regulation  by  police  powers 
of  a  state,  like  other  property.  Pat- 
terson V.  Kentucky,  97  U.  S.  501. 
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fundamental  rules  that  no  man's  property  shall  be  taken  with- 
out (1)  due  process  of  law,  and  (2)  just  compensation.  The 
first  is  a  restriction  on  the  power  of  eminent  domain  and  the 
power  to  tax,  the  second  only  on  the  power  of  eminent  domain 
and  on  such  instances  of  the  exercise  of  the  police  power  as 
raise  the  question  whether  property  has  been  taken,  and  not 
merely  regulated.^ 

§  470.  By  the  exercise  of  its  power  of  eminent  domain,'  the 
Eminent  State  may  take  the  piH)perty  of  corporations  for 
^^^*  public  purposes,  on  making  due  compensation,  just 
tions.  as  the  state  may  take  other  property.^    The  exer- 


^  No  oompensation  need  be  made 
when  priyate  property  is  regulated 
by  the  police  power.  Talbot  v.  Hud- 
son, 16  Gray  (Mas8.)i  417. 

*  Eminent  domain  (or  the  right 
or  power  of  eminent  domain)  **  is 
the  rightful  authority  which  eziats 
in  every  sovereignty  to  control  and 
regulate  those  rights  of  a  public  na- 
ture which  pertain  to  its  citizens  in 
common,  and  to  appropriate  and  con- 
trol individual  property  for  the 
public  benefit  as  the  public  safety, 
necessity,  convenience,  or  welfare 
may  demand.  ^^  Gooley,  Cons. 
Lim^ns,  524;  People  v.  Humphrey, 
23  Mich.  471.  It  win  be  noticed 
that  the  notion  of  eminent  domain 
given  by  this  definition  resembles  in 
some  respects  notions  of  the  police 
power.  See  t7v/ra,  §§  474  et  seq,; 
also  If  171  et  seq. 

The  power  of  eminent  domain  is 
not  granted  by  the  state  constitution 
to  the  legislature,  but  is  inherent 
in  the  legislature,  limited  only  by 
constitutional  restrictions.  Central 
Branch  U.  P.  R.  B.  Co.  v.  Atchison, 
T.  and  S.  F.  R.  R.  Co.,  28  Kan.  463. 
A  state  may  condemn  property  for 
the  use  of  the  United  States.  Orr  v. 
Quimby,  63  N.  H.  690. 

'  A  bridge  held  by  an  incorporated 
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company  under  a  charter   from  a 
state  may  be  condemned  and  taken 
as  part  of  a  public  road,  under  the 
laws  of  that   state.    This  charter, 
although   a  contract   between  the 
state  and  the  company,  is,  like  all 
other   private  property,  subject  to 
the  right  of  eminent  domain.    The 
Federal  constitution  does  not  take 
away  this  right,  the  exercise  of  which 
does  not  interfere  with  the  inviola- 
bility  of   contracts.    All    property 
and  contracts  are  subject  to  eminent 
domain,  and  property  held  by  an  in- 
corporated company  stands  on  the 
same  footing  with  that  held  by  an 
individual,  and  a  franchise  cannot  be 
distinguished  from  other  property. 
West  River   Bridge   Co.   «.  Diz,  6 
How.  607.    Accord,  Central  Bridge 
Co.  V.  City  of  Lowell,  4  Gray,  474; 
Metropolitan  City  R*y  Co.  v.  Chicago 
West  Div.  R'y  Co.,  87  El.  317;  Sixth 
Avenue  R.  R.  Co.  v.  Kerr,  72  N.  T. 
330;   Backus  v.  Lebanon,  11  N.  H. 
19;  Philadelphia  Passenger  R*y  Co.'s 
Appeal,  102  Pa.  St  123;  Boston  and 
L.  R.  R.  Co.  V.  Salem,  etc.,  R.  R.  Co., 
2  Gray  (Mass.),  1;  compare  Enfield 
Toll  Bridge  Co.  v.  Hartford  and  Nev 
Haven  R.  R.  Co.,  17  Conn.  453;  S.  C, 
17  Conn.  40;  Pennsylvania  R.  B.  Cc'i 
Appeal,  93  Pa.  St  160. 
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cise  of  this  power  either  by  the  United  States  *  or  by  a  state, 
is  subject  to  two  restrictions  contained  in  the  Federal  consti- 
tution (as  well  as  in  state  constitutions) :  (1)  no  person  shall  be 
deprived  of  his  property  without  due  process  of  law ;  (2)  nor 
shall  private  property  be  taken  for  public  use  without  just  com- 
pensation.^ 

§  471.  The  phrase  ^^  due  process  of  law  "  is  one  that  seems 
likely  for  many  years  to  remain  without  adequate   .iD^epro- 
definition.     It  means  the  ^^law  of  the  land,"   as  cess  of 

law  *' 

those  words  are  used  in  Magna  Carta ;  *  and,  conse- 
qnently,  it  means  something  which  is  continuously  undergoing 
modification  and  development.  The  provision  in  Magna 
Carta  is  a  restriction  on  the  power  of  the  Crown  rather  than 
on  that  of  Parliament ;  but  the  provision  in  our  constitution 
that  no  person  shall  be  deprived  of  his  property  without  due 


1  The  United  States,  directly  or 
through  a  railroad  corpoi-ation  char- 
tered by  it,  may  in  the  exercise  of 
its  constitational  powers  take  lands 
by  eminent  domain  in  the  territories 
(even  lands  held  by  Indians)  or  in  a 
state.  Cherokee  Nation  v.  Kansas 
Ry.  Co.,  185  U.  S.  641.  See  Darling- 
ton 9.  United  States,  82  Pa.  St  382. 

*  Am*dH  Y.,  which  does  not  apply 
to  the  sUtes;  Withers  v.  Buckley,  20 
How.  84;  and  Am*d't  XIY.,  which 
does  apply  to  the  states.  The  provi- 
sion that  private  property  shall  not 
be  taken  without  just  compensation 
is  not  in  Am*d't  XIY. ;  but  is  con- 
tained in  most  of  the  state  oonstitu- 
tionji.  And  the  Federal  Supreme 
Court  holds  that  for  a  state  to  take 
private  property  for  a  public  use 
without  compensation  is  "  wanting 
in  the  due  process  of  law  i-eqnired 
by  the  Fourteenth  Amendment.*^ 
Chicago,  B.  A  Q.  R.  R.  Co.  o.  Chicago, 
166  U.  S.  226,  241.  See  Matter  of 
TuUiill.  36  App.  Div.  (N.  Y.)  492, 
488,  aTd,  163  N.  Y.  163.  The  state 
cannot  take  private  proi>erty  on  pay- 
ment of  less  than  its  value.  Opinion 
of  the  Justices,  66  N.  H.  629. 


That  the  right  of  eminent  domain 
exists  in  the  government  of  the 
United  States,  and  may  be  exercised 
by  it  within  the  states  so  far  as  is 
necessary  to  the  exercise  of  the 
powers  conferred  on  the  Federal 
government  by  the  constltutiou,  was 
held  in  Kohl  v.  United  States,  91 
U.  S.  367.  The  state  cannot  delegate 
a  right  to  take  property  by  eminent 
domain,  for  a  private  purpose.  §  163, 
ante. 

*  Murray's  Lessee  v.  Hoboken 
Land  Co.,  18  How.  272.  Magna 
Carta  was  granted  or  enacted  by 
John  "per  consilium''  of  his  pri- 
mate, his  barons,  and  the  papal 
legate.  The  thirty-ninth  section, 
which  contains  the  phrase  in  ques- 
tion, runs  thus:  '*  NuUus  liber  homo 
capiatur,  vel  imprisonetur,  aut  dis- 
saisiatur,  aut  utlagetiir,  aut  exule- 
tur,  aut  aliquomodo  destruatur,  nee 
super  eum  ibimus,  nee  super  eum 
mittimus,  nisi  per  legale  judicium 
parium  suorum  vel  per  legem  ter- 
ras." Stubb's  Select  Charters,  276- 
291.    See  §492. 
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process  of  law  is  a  restriction  on  the  power  of  the  state  govern- 
ments acting  in  any  manner  whatsoever,  and  on  the  power  of 
the  Federal  government.* 

§  472.  When  applied  to  judicial  proceedings,  the  term  "dne 
process  of  law  "  means  a  course  of  legal  proceedings  according 
to  the  rules  and  principles  which  have  been  established  in  our 
systems  of  jurisprudence  for  the  protection  and  enforcement 
of  private  rights.  To  give  such  proceedings  validity,  there 
must  be  a  tribunal  competent  by  the  law  of  ite  creation  to  pass 
upon  the  subject-matter  of  the  suit,  and,  if  the  suit  involves 
merely  a  determination  of  the  personal  liability  of  the  defend- 
ant, he  must  be  brought  within  the  jurisdiction  of  the  court 
by  service  of  process  within  the  state,  or  by  his  voluntary  ap- 
pearance.* 

§  473.  The  other  constitutional  restriction  on  the  power  of 

eminent  domain  is  that  private  property  shall  not 

^^SSisSion.     ^®  taken  without  just  compensation.*    To  bring  a 

case  within  the  protection  of  this  provision,  it  is 

not  necessary  that  property  should  be  taken  in  the  narrowest 


lit  seems  that  even  before  the 
passage  of  Amendment  XIV.,  a  state 
cuuld  not  through  its  legiBlatnre 
have  made  anything  due  process  of 
law.  See  Murray^s  Lessee  o.  Hobo- 
ken  Land  Co.,  18  How.  272. 

2  Pennoyer  r.  Neff,  05  U.  S.  714, 
783;  see  St.  Clair  v.  Cox.  106  U.  S. 
350;  and  compare  American  Express 
Company  o.  Conant,  45  Mich.  642; 
McNichol  V.  United  States  Mercan- 
tile Reporting  Agency,  74  Mo.  457; 
Pope  0.  Terre  Haute  Car  Co.,  87  N. 
Y.  137.  Notice  is  essential,  Camp- 
bell V,  Campbell,  63  111.  462. 

"  Due  process  of  law,"  requires 
that  a  party  shall  be  properly  brought 
into  court,  and  that  he  shall  have 
an  opportunity  when  there  to  prove 
any  fact  which  according  to  the  con- 
stitution, and  the  usages  of  the  com- 
mon law,  would  be  a  protection  to 
him  and  his  property.  But  the  legis- 
lature may  take  away  any  particular 
form  of  remedy,  and  give  a  new  one. 
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And  the  ''law  of  the  land*'  means 
about  the  same  as  "  due  process  of 
law."  People  r.  Supervisors,  70  N. 
Y.  228.  '*  By  the  law  of  the  land  is 
most  clearly  intended  the  general 
law;  a  law  which  hears  before  it 
condemns;  which  proceeds  upon  in- 
quii*y  and  renders  judgment  only 
after  trial.  The  meaning  is  that 
every  citizen  shall  hold  his  life,  lib- 
erty, property,  and  immunities  un- 
der the  protection  of  the  general 
rules  which  govern  society."  Web- 
ster arguendo  in  Dartmouth  College 
c.  Woodward,  4  Wheat.  519,  581. 

*See  Garrison  v.  City  of  New 
York,  21  Wall.  196.  •*  The  power 
to  take  private  property  for  public 
uses,  generally  termed  the  right  of 
eminent  domain,  belongs  to  e?ei7 
independent  government  It  is  an 
incident  of  sovereignty,  and  requires 
no  constitutional  recognition.  The 
provision  found  in  the  fifth  amend- 
ment to  the  Federal  coDatitutionaod 
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sense  of  the  word:  it  is  enough  that  some  private  right  be 
materially  impaired.^  In  determining  the  value  of  property 
taken  for  public  purposes,  the  same  considerations  are  to  be 
regarded  as  in  the  sale  of  property  betw^een  private  persons. 
The  inquiry  should  be,  what  is  the  property  worth  in  the  market, 
not  merely  with  reference  to  the  uses  to  which  it  is  at  the  time 
applied,  but  with  reference  to  those  to. which  it  is  plainly 
adapted.' 

In  the  absence  of  any  specific  provision  in  the  constitution 
of  a  state,  a  state  legislature  may  regulate  in  its  discretion  the 
mode  of  exercising  the  right  of  eminent  domain.'  The  power 
to  exercise  this  right  may  be  delegated  to  private  citizens  or 
to  corporate  bodies,  public  or  private ;  *  but,  in  the  absence 
of  special  provision,  the  right  of  eminent  domain  may  not  be 
delegated  by  the  person  or  body  receiving  it  from  the  state.'^ 

§  474.  As  by  virtue  of  its  power  of  eminent  domain  a  state 
may  take  the  property  of  corporations,  so  may  a 
state  modify  corporate  constitutions,  and  regulate  ^^^ 
corporate  property,  by  virtue  of  its  police  power; 
which  is  the  power  necessarily  inherent  in  the  state  as  a  self- 
governing  community  to  pass  laws  for  the  public  welfare.^ 


in  the  constitutions  of  the  seTeral 
states,  for  just  compensation  for  the 
property  taken,  is  merely  a  limita- 
tion on  the  use  of  the  power.  It  is 
no  part  of  the  power  itself,  but  a 
oondition  upon  which  the  power  may 
be  exercised/'  United  States  v, 
Jones,  100  U.  S.  513,  518,  opinion  of 
oonrt  per  Field,  J. 

^Tbe  backing  of  water  so  as  to 
OTsiflow  the  lands  of  indiyiduals  is 
tQch  a  taking.  Pumpelly  v.  Green 
Bay  Co.,  18  WaU.  166.  See  §§  171- 
176  for  a  fuller  discussion  of  what 
constitutes  such  a  taking  of  private 
property  or  impairment  of  priyate 
rights  (by  a  corporation)  as  to  re- 
quire compensation. 

*Boom  Go.  9.  Patterson,  98  U.  S. 
M.  See  for  cases  on  the  rule  of 
damages  for  property  taken  by  a  rail- 
nad  or  other  corporation,  §  178. 


•Secombe  v.  Railroad  Co.,  23  Wall. 
108. 

*  Brayton  v.  Fall  Riyer,  124  Mass. 
05,  07.  Compare  United  States  v. 
Jones,  100  IT.  S.  613.  But  this 
power  can  neyer  be  presumed  to 
exist  either  in  municipal  or  private 
corporations.  Phillips  v,  Dunkirk, 
Warren,  etc.,  R.  R.  Co.,  78  Pa.  St 
177;  Allen  v.  Jones,  47  Ind.  438.  Com- 
pare Pennsylvania  R.  R.  Co.*s  Appeal, 
03  Pa.  St  160.     See  §  163. 

>See  §  166,  ante. 

*  See  Chicago  Life  Ins.  Go.  v. 
Needles,  113  IJ.  S.  574.  Compare 
Lake  View  u.  Rose  Hill  G.  Co.,  70111. 
101.  A  state  can  compel  an  insur- 
ance company  to  make  detailed  re- 
turns. Eagle  Ins.  Co.  o.  Ohio,  153 
U.  S.  446. 
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Thus,  in  a  case  where  a  corporation  was  chartered  with  the 
right  to  hold  lotteries  for  twenty-five  years,  and  subsequently 
the  state  which  had  chartered  it  adopted  a  new  constitution 
containing  a  provision  forbidding  lotteries,  it  was  held  that 
this  constitution,  operating  as  it  did  to  annul  the  right  of  the 
corporation  to  hold  lotteries,  was  not  repugnant  to  the  Fed- 
eral constitution  as  impairing  the  obligation  of  the  charter, 
but  was  a  valid  exercise  of  the  police  power  of  the  state,  which 
the  legislature  could  not  grant  away.  ^^"So  legislature  can 
bargain  away  the  public  health  or  the  public  morals.  The 
people  themselves  cannot  do  it,  much  less  their  servants. 
The  supervision  of  both  these  subjects  of  governmental  power 
is  continuing  in  its  nature,  and  they  are  to  be  dealt  with  as 
the  special  exigencies  of  the  moment  may  require.  Govern- 
ment is  organized  with  a  view  to  their  preservation,  and  can- 
not divest  itself  of  the  power  to  provide  for  them."  ^  Bat  a 
legislature  may  grant  a  franchise,  as  for  instance  the  exclu- 
sive right  to  supply  gas  or  water  to  a  municipality,  and  can- 
not revoke  it  through  the  exercise  of  its  police  power  after  the 
grantee  has  performed  the  conditions  of  the  grant:  yet  by 
granting  such  franchises  the  legislature  does  not  part  with  its 
power  to  regulate  them  so  as  to  protect  the  public  health  and 
morals.' 


1  stone  V,  Mississippi,  101 .  U.  S. 
814  ;  approred,  Douglas  v.  Kentucky, 
1S8  U.  S.  488  ;  accord,  State  o.  Morris, 
77  y.  C.  512  ;  see  Slaughter  House 
Cases,  16  Wall.  36 ;  Crescent  City, 
etc.,  Co.  V,  New  Orleans,  33  La.  Ann. 
084;  Richmond,  etc.,  K  R.  Co.  v. 
Richmond,  26  Oratt.  (Va.)  88  ;  Chi- 
cago, etc.,  R.  K  Co.  V.  Haggerty,  67 
111.  113.  In  matters  relating  to  the 
puhlic  health  and  the  public  morals 
the  legislature  of  a  state  cannot  by 
any  contract  limit  the  exercise  of  its 
police  power  to  the  prejudice  of  the 
general  welfare.  Legislation  abro- 
gating valid  exclusive  privileges  of 
slaughtering  animals  held  constitu- 
tional. Butchers^  Union  Slaughter 
House,  etc.,  Co.  v.  Crescent  City  Co., 
Ill  U.  S.  746.    The  legislation  held 
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valid  in  this  case  destroyed  the  ex- 
clusive nature  of  the  privileges  held 
valid  in  Slaughter  House  Cases,  16 
Wall.  36.  A  law  prohibiting  Uie  em- 
ployment of  women  and  personB 
under  eighteen  in  any  manufactoriog 
establishment  more  than  sixty  hours 
a  week  violates  no  contract  of  tliis 
commonwealth  implied  in  granting 
the  charter  of  a  manufacturing  com- 
pany. Commonwealth  v.  Hamilton 
MTg  Co.,  120  Mass.  383.  See  Wood- 
lawn  Cemetery  v,  Everett,  118  Mass. 
354. 

>  New  Orleans  Gas  Co.  v.  Loniii* 
ana  Light  Co.,  115  U.  S.  650 ;  Kew 
Orleans  Water  Works  Co.  v.  Rirers, 
115  U.  S.  674  ;  Louisville  Gas  Go.  t. 
Citizens'  Gas  Co.,  115  IT.  S.  683  ;  Tam- 
many Water  Works  o.  New  Orleani, 


CHAP,  vni.] 


CORPORATION  AND  STATE. 


[§  4746. 


§474a.  In  the  exercise  of  its  police  power  a  state  must 
aFoid  infringing  the  restrictions  before  referred  to:^  (1)  it 
mast  not  enter  the  domain  of  legislation  exclusively  reserved 
to  Congress  by  the  constitution,  or  interfere  with  Federal 
regulations  constitutionally  made ;  and  (2)  it  must  not  take 
the  property  of  an  individual  or  a  corporation  without  just 
compensation  determined  by  dne  process  of  law. 

§4746.  The  opinion  of  the  Supreme  Court  of  the  United 
States  in  Gibbons  v.  Ogden,^  delivered  by  the  great 
Chief  Justice,  is  still  "  the  accepted  canon  of  con-  towot. 
struction '*  of  the  commerce  clause  in   this  consti-  ciac^*'^ 
tation.^    The  main  point  decided  in  that  case  was 
that  the  New  York  statutes  giving  to  Fulton  and  Livingston 
the  exclusive  right  to  navigate  by  steam  all  waters  within  the 
territorial  jurisdiction  of   New  York  state    were  unconstitu- 
tional in  so  far  as  they  excluded  from  those  waters  vessels  li- 
censed for  the  coasting  trade  under  United  States  laws.^    Mar- 
shall expounded  the  clause  broadly,  and  Gibbons  v.  Ogden  is 
recognized  as  authority  for  the  following  propositions  : 

The  power  of  Congress  to  regulate  commerce  has  no  limita- 
tions other  than  those  prescribed  in  the  constitution.^ 

The  power  to  regulate  is  the  power  "  to  prescribe  the  rule  by 
which  commerce  is  to  be  governed."  * 

Commerce  among  the  states  cannot  stop  at  the  boundary  of 
each  state ;  so  the  power  of  Congress  to  regulate  commerce 
among  the  states  reaches  into  their  interiors,  although  it  does 
not  extend  to  the  regulation  of  commerce  entirely  confined  to 
one  state.^  "  The  power  of  Congress,  then,  comprehends  navi- 
gation within  the  limits  of  every  state  in  the  Union  ;  so  far  as 


120  U.  S.  64 ;  Walla  Walla  v,  Walla 
Waila  Water  Co.,  172  U.  S.  1 ;  State 
0.  Murphy,  130  Mo.  10. 

Mate,  §$4d0a,  469&. 

«9  Wheat.  1. 

'  Henderson  v.  Mayor  of  New  York, 
92  U.  S.  259,  270. 

*  Compare  Pensacola  Tel.  Co.  o. 
Wettam  Un.  Tel.  Co.,  96  U.  S.  1, 
which  held  that  a  state  could  not 
gi^e  a  telegraph  company  a  monop- 
oly within  certain  of  its  own  coun- 

30 


ties,  when  Congress  had  regulated 
interstate  telegraphing. 

*Gihhons  v.  Ogden,  9  Wheat.  1, 
196;  approved  in  Brown  «.  Mary- 
land, 12  Wheat.  419,  446. 

•lb.  9  Wheat.  196. 

Mb.  9  Wheat.  194,  approved  in 
Brown  v.  Maryland,  12  Wheat.  419. 
See  United  States  d.  Forty-three 
Gallons  of  Whiskey,  93  U.  S.  188; 
Guy  9.  Baltimore,  100  U.  S.  434. 
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that  navigation  may  be  in  any  manner  connected  with  com- 
merce with  foreign  coantries  or  among  the  several  states  or  with 
the  Indian  tribes."  * 

The  power  of  Congress  to  regulate  commerce  extends  to  car- 
riers of.  passengers,^  and  comprehends  eveiy  species  of  com- 
mercial intercourse  between  the  United  States  and  foreign 
nations.'  ^'  Commerce  undoubtedly  is  traiBc,  but  it  is  some- 
thing more;  it  is  intercourse.  It  describes  the  commercial 
intercourse  between  nations,  and  parts  of  nations,  in  all  its 
branches,  and  is  regulated  by  prescribing  rules  for  carrying  on 
that  intercourse.  The  mind  can  scarcely  conceive  a  system 
for  regulating  commerce  between  nations,  which  shall  exclude 
all  laws  concerning  navigation,  which  shall  be  silent  on  the 
admission  of  the  vessels  of  the  one  nation  into  the  ports  of  the 
other,  and  be  confined  to  prescribing  rules  for  the  conduct  of 
individuals,  in  the  actual  employment  of  buying  and  selling, 
and  of  barter."  *  But  '^  inspection  laws,  quarantine  laws,  health 
laws  of  every  description,  as  well  as  laws  for  regulating  the 
internal  commerce  of  a  state,  and  those  which  respect  turnpike 
roads,  ferries,  etc.,"  are  within  the  proper  scope  of  state  legis- 
lation.' 

§  4:74c.  Regarding  commerce  by  water,  it  is  held  that  a 
state  may  authorize  a  city  to  build  wharves  on  navigable 
waters  and  to  charge  fees  for  their  use,*  but  in  so  doing  must 
not  discriminate  against  interstate  cotnmerce  in  favor  of 
commerce  wholly  internal  to  the  state.^  And  a  state  may 
regulate  the  management  of  vessels  within  its  harbors.'    It 


^Gibbons  v.  Ogden,  9  Wheat.  1, 
197.  See  United  States  v.  Ck)ombs, 
12  Pet  72. 

^GibboDB  0.  Ogden,  9  Wheat  1, 
216. 

•  lb.  9  Wheat.  1,  190  et  seq. 

*Ib.  9  Wheat  1,  189,  190. 

*Ib.  9  Wheat  1,  203;  Card  well  v. 
Bridge  Co.,  113  U.  S.  205;  Mor- 
gan's Steamship  Co.  v.  Louisiana 
Board  of  Uealth,  118  U.  S.  455.  See 
Conway  v.  Taylor's  Executor,  1 
Black,  003. 

•Packet  Co.  r.  St  Louis,  100 
U.   S.  423;  Packet  Co.  v.   Keokuk, 
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95  U.  S.  80;  Vicksburjr  o.  Tobin, 
100  U.  S.  430;  Packet  Co.  o.  Cat- 
lettsburg,  105  U.  S.  659;  OuaciiiUi 
Packet  Co.  v.  Aiken,  l2l  U.  S.  444. 
Compare  Sands  v,  Manistee  River 
Imp.  Co.,  123  U.  S.  288. 

» Guy  t>.  Baltimore,  100  U.  S.  434. 

*Cooley  V,  Board  of  Wardens,  12 
How.  299;  County  of  Mobile  v.  Kim- 
ball, 102  U.  S.  691;  Wilson  v.  Mo- 
Namee,  102  IT.  S.  572.  But  compare 
Foster  v.  Master,  etc.,  of  New  Or- 
leans, 04  U.  S.  246;  Steamship  Co.  v. 
Portwardens,  6  Wall.  31. 


CHAP.  VUI.J  CORPORATION  AND  STATE. 


[§  47M 


may  be  that  by  proper  and  just  regulations  a  state  can  protect 
itself  against  objectionable  immigrants,  and  to  that  end  re- 
quire foil  information  regarding  all  immigrants ;  ^  but  a  state 
cannot  lay  a  tax  on  immigrants,  how^ever  veiled  in  the  form 
of  harbor  or  quarantine  regulations;^  and  a  law  prescribing 
terms  or  conditions  on  which  alone  a  vessel  can  discharge  its 
passengers  is  a  regulation  of  commerce,  and  is  a  regulation 
of  commerce  with  foreign  nations  if  the  vessel  comes  from  a 
foreign  port ;  it  is  no  argument  to  call  the  power  to  pass  such 
regulations  the  police  power,  for  a  state  cannot  exercise  that 
power  in  matters  confided  exclusively  to  the  jurisdiction  of 
Congress.' 

§  ^74d.  "  Commerce  on  land  between  the  different  states  is 
80  strikingly  dissimilar,  in  many  respects,  from  commerce  by 
water,  that  it  is  often  difficult  to  regard  them  in  the  same 
aspect  in  reference  to  the  respective  constitutional  powers  and 
daties  of  the  state  and  Federal  governments.  No  doubt  com- 
merce by  water  was  principally  in  the  minds  of  those  who 
framed  and  adopted  the  constitution,  although  both  its  lan- 
guage and  spirit  embrace  commerce  by  land  as  well."  *  State 
legislation  seeking  to  impose  a  direct  burden  on  interstate 
commerce  by  land  or  water,  or  to  interfere  directly  with  its 


1  See  City  of  New  York  v.  MHler, 
11  Pet  102. 

*  Passenger  Cafles,  7  How.  2S3; 
Henderson  v.  Mayor  of  New  York, 
92  U.  S.  259;  Chy  Lung  v.  Freeman, 
02  U.  S.  275;  People  v.  Compagnie 
G^n^rale  Transatlantique,  107  U.  S. 
59. 

*  Henderson  v.  Mayor  of  New 
York,  92  U.  S.  259,  271,  272.  See 
Gloucester  Ferry  Go.  v.  Pennsylyania, 
114  U.  S.  196. 

By  examining  the  cases  in  the  Su- 
preme Court,  in  which  state  legis- 
lation has  been  adjudged  invalid  in 
regard  to  the  commerce  clause,  ^Mt 
will  be  found  that  the  legislation 
Adjudged  invalid  imposed  a  tax  upon 
some  instrument  or  subject  of  com- 
merce, or  exacted  a  license  fee  from 
parties  engaged  in  commercial  pur- 


suits, or  created  an  impediment  to 
the  free  navigation  of  some  public 
waters,  or  prescribed  conditions  in 
accordance  with  which  commerce  in 
particular  articles  or  between  par- 
ticular places  was  required  to  be  con- 
ducted. In  all  the  cases,  the  legis- 
lation condemned  operated  directly 
upon  commerce,  either  by  way  of 
tax  upon  its  business,  license  upon 
its  pursuits  in  particular  channels, 
or  conditions  for  carrying  it  on.'^ 
Sherlock  v.  Ailing,  93  U.  S.  99. 
Opinion  of  the  court  per  Field,  J., 
p.  102;  as  to  the  power  of  Congress 
to  pass  such  laws,  see  Head  Money 
Cases,  112  U.  S.  580. 

<  Railroad  Co.  v.  Maryland,  21 
Wall.  456,  470;  Opin.  of  Ct.  per  Brad- 
ley, J. 
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freedom,  encroaches  oii  the  exclusive  power  or  Congress.^ 
Thus,  a  statute  of  Missouri  prohibiting  driving  or  conveying 
Texan,  Mexican,  or  Indian  cattle  into  the  state  between  the 
first  days  of  March  and  November  is  an  unconstitutional  reg- 
ulation of  interstate  commerce.^  But,  Congress  not  having 
acted  on  the  subject,  it  is  held  not  to  conflict  with  the  powers 
of  Congress  to  regulate  interstate  commerce,  for  several  states 
by  concufrent  legislation  to  consolidate  railroad  companies  so 
as  to  create  a  consolidated  corporation  running  a  continuous 
line  of  road  through  several  states,'  and  state  statutes  regulat- 
ing the  tolls  of  railroad  companies  within  state  limits,  making 
no  discrimination  between  local  and  interstate  rates,  are  con- 
stitutional police  regulations,  so  far  as  regards  the  commerce 
clause  in  the  Constitution,  even  though  they  affect  a  railroad 
company  operating  a  road  through  several  states/    Thus,  as 


^Hall  V.  DeCuir,  05  U.  S.  485. 
See  Western  Union  Tel.  Co.  v.  Pen- 
dleton, 122  U.  S.  347.  So  long  as 
Congress  does  not  pass  any  law 
regulating  commerce  among  tbe 
states,  it  indicates  its  will  that  inter- 
state commerce  should  be  free  and 
untrammelled.  Brown  o.  Houston, 
114  U.  S.  022. 

>  Railroad  Go.  v.  Husen,  95  U.  S. 
465.  See  Minnesota  v.  Barber,  136 
U.  S.  318;  Brimmer  v.  Rebman,  138 
U.  S.  78;  cf.  Kimmish  v.  Ball,  129 
U.  S.  217;  Missouri,  K.  &  T.  Ky.  Co. 
o.  Haber,  169  U.  S.  613.  A  statute 
authorizing  the  goTemor,  upon  as- 
certaining that  disease  is  epidemic 
among  sheep  in  any  place,  to  desig- 
nate such  place  and  to  prohibit  im- 
portation therefrom,  except  upon 
such  restrictions  as  he  and  the  state 
sheep  inspector  should  impose,  is 
valid.  Rasmussen  9.  Idaho,  181 U.  S. 
198.  See,  also,  Smith  v.  St.  Louis 
A  S.  W.  Ry.  Co.,  181  U.  S.  248.  But 
an  act  forbidding  railroad  and  ex- 
press companies  to  bring  intoxicat- 
ing liquors  within  the  state,  except 
under  certain  conditions,  was  held 
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void.  Bowman  v.  Chicago,  etc.,  Ry. 
Co.,  125  U.  S.  465.  Rhodes  v.  Iowa, 
170  U.  S.  412.  A  state  cannot  for- 
bid the  sale  of  oleomargarine  brought 
into  the  state  from  another  state. 
SchoUenberger  v.  Penna.,  171 U.  S.  1; 
Collins  V.  New  Hampshire,  171  U.  S. 
30.  Nor  can  a  state  forbid  the  sale 
of  intoxicating  liquora  in  the  orig- 
inal kegs  or  packages  in  which  tbey 
were  i  mported .  Leisy  v.  Hardin,  135 
U.  S.  loa  Otherwise  as  to  retailmg. 
See  Crowley  v.  Chriatensen,  137  U. 
S.  86 ;  cf.  In  re  Rahrer,  140  U.  S. 
545.  For  the  power  of  states  to  au- 
thorize bridges  over  their  navigable 
watere,  see  Oilman  v.  Philadelphia,  3 
Wall.  713;  Escanaba  Co.  v.  Chicago, 
107  U.  S.  678;  People  v.  Saratoga, 
etc.,  R.  R  Co.,  15  Wend.  (N.  Y.)  113; 
Raih-oad  Co.  v.  Riohmond,  19  Wall. 
584. 

*  Board  man  o.  Lake  Shore,  etc., 
Ry.  Co.,  84  N.  Y.  167.  This  seem* 
tacitly  recognized  in  many  cases  in 
the  Federal  Supreme  Court 

«  Railroad  Co.  v.  Fuller,  17  Wall. 
560.  Cf.  Covington  Bridge  Co.  9. 
Kentucky,  154  U.  S.  204. 


CHAP.  Vni.]  CORPORATION  AND  STATE. 


[§  475. 


far  as  regards  this  clause,  a  state  may  constitationally  pre- 
scribe a  maximum  charge  for  the  transportation  of  passengers 
and  merchandise  carried  within  the  state,  or  taken  up  outside 
the  state  and  brought  into  it,  or  taken  up  inside  and  carried 
oQt—at  least  until  Congress  legislates  concerning  interstate 
commerce.' 

§  475.  Turning  now  to  a  consideration  of  the  restrictions 
placed  on  the  police  power  by  the  requirements  of 
justice,  it  may  be  remarked  that  the  term  "  police  its  iim^. 
power"  is  not  well  chosen,  as  the  power  in  question  whiS^e 
extends  some  what  beyond  the  scope  of   what  are  ^^^^5. 
ordinarily  regarded   as   police    regulations.*     The 
limits   of    this    power  are    necessarily    undefinable,    as,    in 


^  Peik  9.  Chicago,  etc.,  Ry.  Co.,  94 
U.  S.  164;  Chicago,  etc.,  R  R.  Co.  v. 
Iowa,  94  U.  S.  155 ;  People  v.  Wabash, 
etc.,  By.  Co.,  104  El.  476;  S.  C,  105 
ni  236.  Bnt  see  Carton  A  Co.  v. 
Illinois  Cent.  R  R  Co.,  59  Iowa,  148. 
But  a  state  statute  regulating  rail- 
road chai-ges  for  a  transportation 
which  constitutes  a  part  of  commerce 
among  the  states  is  void.  Wabash, 
St  L.  A  P.  Ry.  Co.  v,  Illinois,  118 
IT.  S.  657;  Railway  Co.  ».  Uefley,  158 
U.  S.  98;  L.  A  N.  R  R  Co.  v.  Eu- 
bank, 184  U.  S.  27.  A  state  statute 
compelling  railroad  companies  to 
stop  their  trains  at  county  seats,  con- 
strned  by  the  state  court  to  include 
fast  interstate  passenger  and  mail 
trains,  is  Yoid.  Illinois  C.  R  R  v, 
Illinois,  163  U.  S.  142.  But  such  a 
statute  applying  only  to  regular 
passenger  trains  running  wholly 
within  the  state,  is  a  valid  exercise 
of  the  state*s  police  power.  Gladson 
V.  Minnesota,  166  U.  S.  427.  And  it 
is  held  that  a  statute  requiring  every 
railroad  to  stop  three  trains  a  day,  if 
so  many  are  run,  at  places  having 


3,000  inhabitants,  is  not  repugnant 
to  the  Federal  Constitution,  as  ap- 
plied to  interstate  trains,  in  the 
absence  of  legislation  by  Congress. 
Lake  Shore  <&  M.  S.  Ry.  Co.  v,  Ohio, 
173  U.  S.  285.  But  a  state  statute 
requiring  all  trains  to  stop  a  certain 
length  of  time  at  county  seats  was 
held  invalid,  as  applied  to  a  through 
express  train,  when  four  trains  a  day 
stopped.  Cleveland,  C.  C.  &  St.  L. 
R'y  Co.  r.  Illinois,  177  U.  S.  514.  A 
statute  requiring  two  railroads  to 
provide  at  their  intersection  facili- 
ties for  transferring  cars,  is  not  a 
regulation  of  interstate  commerce. 
Wisconsin,  M.  <&  P.  R  R  Co.  v. 
Jacobson,  179  U.  S.  287.  Congress 
has  now  passed  an  **  Interstate  Com- 
merce Bill.'*  As  to  its  construction 
see  Inter-State  Commerce  Com'rs  v. 
Baltimore,  etc.,  R  R  Co.,  145  U.  S. 
263;  Charlotte,  etc.,  R  R  Co.  t. 
Gibbes,  142  U.  S.  386;  New  York  v. 
Squire,  145  U.  S.  175;  Cincinnati, 
etc.,  Ry.  V,  Inter.  Com.  Com.,  162  U. 
S.  184;  Texas  &  Pac.  Ry.  o.  Same, 
ib.  197;  Inter.  Com.  Com.  t>.  Railway, 


*  "  Police  is  in  general  a  system  of 
I^scantion  for  the  prevention  of 
crimes  and   calamities."     J.    Ben- 


tham,  Edinbui-gli  Ed.  of  Works,  part 
ix.  p.  157;  quoted  in  Kansas  Pacific 
Ry.  Co.  V.  Mower,  16  Kan.  571. 
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accordance  with  its  essential  natare  and  purposes,  its  exer- 
cise mast  depend  on  circumstances.  Whether  any  given  enact- 
ment or  regulation  comes  properly  within  its  limits  is  a  question 
resting  for  decision  in  the  first  instance  with  the  legislature, 
but  reviewable  by  the  courts.  Its  scope  is  greater  with  respect 
to  property  in  the  management  of  which  the  public  has  a 
plain  interest,  as  a  railroad,^  or  a  ferry,  or  even  a  grain  eleva- 


167  U.  S.  479;  Same  v.  Same,  ib.  633; 
Same  v.  Same,  168  U.  S.  144;  Louis- 
ville &  N.  R.  R.'Co.  r.  Behlmer,  175 
U.  S.  648.  East  Tenn.,  Va.  &  Ga. 
R*y  Go.  V.  Inter.  Com. Commissioners, 
181  U.  S.  1.  State  statutes  (similar 
in  intent  to  the  Federal  Interstate 
Commerce  Act)  recognizing  and  en- 
forcing as  to  ti-affic  witliin  the  state 
the  duty  of  railroad  companies  to 
put  all  their  patrons  on  absolute 
equality,  are  quite  proper;  it  is  no 
business  of  railroad  companies  to 
foster  particular  enterprises  by  re- 
bates and  discriminations.  Union 
Pac.  Ry.  V.  Goodridge,  149  U.  S.  680. 
^  The  legislature  can  compel  a  rail- 
road company  to  fence  its  road. 
Thorpe  v.  Rutland  &  BurPg'n  R.  R. 
Co.,  27  Vt.  140;  Gorman  r.  Pacific 
R.  R.,  26  Mo.  441;  Kansas  Pac.  R.  R. 
Co.  V.  Mower,  16  Kan.  573;  New  Al- 
bany &  Salem  R.  R.  Co.  v.  Tilton,  12 
Ind.  3;  Ohio  &  Miss.  R.  R.  Co.  v.  Mc- 
Clelland, 25  III.  140;  see  Hayes  v. 
Mich.  Cent.  R.  R.  Co.,  Ill  U.  S.  228; 
and  make  it  liable  in  double  dam- 
ages for  stock  killed  till  it  is  fenced; 
Minneapolis  &  St.  L.  Ry.  v.  Emmons, 
149  U.  S.  364;  Missouri  Pac.  Ry.  Co. 
V.  Humes,  115  U.  S.  512;  Humes  v. 
Missouri  Pac.  Ry.  Co.,  82  Mo.  221; 
or  make  it  liable  for  all  damages  by 
fire  along  its  route;  St.  Louis,  etc., 
Ry.  Co.  V.  Mathews,  165  U.  S.  1;  B.  & 
O.  R'y  Co.  V.  Kreager,  61  Oh.  St.  312; 
to  ring  bells  or  whistle  before  cross- 
ing a  road;  Galena,  etc.,  R.  R.  Co.  v, 
Loomis,  13  111.  548;  to  erect  a  bridge 
necessary  for  travellers  along  a  turn- 
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pike;  People  v.  Boston  &  Alb.  B.  B. 
Co.,  70  N.  T.  569;  to  stop  trains  at  a 
cei-tain  station  (right  to  alter  and 
repeal  being  reserved);  Railroad  Co. 
V.  Hammersley,  104  U.  S.  1 ;  Chicago 
&  Alton  R.  R.  Co.  v.  People,  106  Ul. 
657;  State  v.  New  Haven  &  North- 
ampton Co.,  43  Conn.  351;  Penna. 
Co.  c.  Wentz,  37  Ohio  St.  338;  Com- 
monwealth  r.  Eastern  R.  R.  Co.,  103 
Mass.  254;  to  light  their  tracks  in 
cities;  Cuicinnati  H.  <fe  D.  R.  B.  Co. 
c.  Sullivan,  32  O.  St  152.  So  the 
legislature  may  regulate  the  speed 
of  locomotives  in  passing  through 
cities  and  towns;  Mobile  &  Ohio  B. 
R.  Co.  t7.  State,  51  Miss.  137;  Myers 
V,  C.  R.  I.  &  P.  R.  R.  Co..  57  lows, 
555 ;  State  o.  East  Orange,  41  N.  J.  L. 
127 ;  or  at  highways  and  crossings; 
see  Rockford,  etc.,  R.  R.  Co.  v.  Hill- 
mer,  72  III.  235;  Horn  v,  Chicago, 
etc.,  R.  R.  Co.,  38  Wis.  463;  Toledo 
P.  &  W.  Ry.  Co.  tJ.  Deacon,  63  Bl. 
91 ;  and  may  regulate  the  grade  of 
railways,  and  prescribe  how  railway 
tracks  shall  cross  each  other;  Fitch- 
burg  R.  R.  Co.  B.  Grand  Junc't  B.  B. 
Co.,  1  Allen,  552;  Pittsbui-g,  etc,  R 
R.  Co.  V.  South  West  Penn.  B.  B. 
Co.,  77  Pa.  St.  173;  Chicago,  U.& 
St.  P.  Kj  Co.  V.  Milwaukee,  97  Wis. 
418;  compare  State  r.  Noyes,  47  Me. 
189;  may  impose  upon  railroads  the 
entire  expense  of  a  change  of  giade 
Sit  highway  crossings;  K  R  Co.  v. 
Bristol,  151  U.  S.  556;  and  a  city  may 
forbid  a  railroad  company  to  run  itn 
trains  by  steam  within  certain  parts 
of  the  city;  R.  R.  Co.  r.  RichmoD<i« 


CHAP.  Vni.]  CORPORATION  AND  STATE. 


[§  -175. 


tor.  The  following  extract  is  from  the  opinion  of  the  majority 
of  the  court  by  Chief  Justice  Waite,  in  Munn  v,  Illinois:* 
'^  Looking  then  to  the  common  law  from  whence  came  the 
right  which  the  constitution  protects,  we  find  that  when 
private  property  is  *  affected  with  a  public  interest  it  ceases 
to  be  juris  jprivati  only.'  Thisf  was  said  b}''  Lord  Chief  Jus- 
tice Hale  more  than  two  hundred  years  ago  in  his  Treatise 
De  Portibus  Maris,  1  Harg.  Law  Tracts,  78,  and  has  been 
accepted  without  objection  as  an  essential  element  of  the  law 
of  property  ever  since.  Property  does  become  clothed  with 
a  public  interest  when  used  in  a  manner  to  make  it  of  public 
consequence,  and  affect  the  community  at  large.  When, 
therefore,  one  devotes  his  property  to  a  use  in  which  the  pub- 
lic has  an  interest,  he,  in  effect,  grants  to  the  public  an  inter- 
est in  that  use,  and  must  submit  to  be  controlled  by  the 
public  for  the  common  good,  to  the  extent  of  the  interest  he 
has  thus  created.  He  may  withdraw  his  grant  by  discon- 
tinuing the  use ;  but  so  long  as  he  maintains  the  use,  he  must 
submit  to  the  control."* 


96  U.  S.  521.  The  legislature  may 
impose  peaulties  for  delays  in  for- 
warding freight  McGowan  v.  Wil- 
mington, etc.,  R.  R.  Co.,  95  N.  0. 
417;  a  state  may  forhid  the  running 
of  freight  trains  within  the  state  on 
Sundays.  Bennington  v,  Georgia,  163 
U.S.  290.  Such  regulations  as  the 
above,  in  order  to  be  a  valid  exer- 
cise of  tlie  police  power,  must  be 
reasonable.  Toledo,  W.  &  N.  Ry. 
Co.  V.  Jacksonville,  67  111.  37.  A 
statute  providing  that  railroad  com- 
panies shall  be  liable  for  the  attor- 
ney fees  up  to  ilO  of  parties  success- 
fully litigating  claims  against  them, 
is  unconstitutional  as  depriving 
them  of  the  equal  protection  of  the 
laws  and  of  their  property  without 
due  process  of  law.  Gulf,  etc.,  Ry.  v, 
Ellis,  165  XT.  S.  150;  but  see  Atchison, 
T.,  etc.,  Ry.  Co.  v,  Matthews,  174 
IT.  S.  96.  An  act  compelling  certain 
corporations  (and  not  all)  to  pay 
their  employes*  wages  every  week, 


is  unconstitutional,  as  depriving 
them  of  property  (of  Ihe  right  to 
contract  freely)  without  due  process 
of  law;  Bi-aceville  Coal  Co.  o.  People, 
147  111.  66.  A  statute  requiring  the 
redemption  in  cash  of  store  oixlera, 
etc.,  issued  in  payment  of  wages,  is 
valid.  KnoxYille  Iron  Co.  v,  Har- 
bison, 183  U.  S.  13.  A  statute  regu- 
lating the  liability  of  railroads  for 
injuries  to  its  employes  is  valid. 
TuUis  V.  Lake  Erie  &  W.  R.  R  Co., 
175  U.  S.  348. 

1  04  U.  S.  113, 120  (Elevator  Cases). 

2  The  property  of  a  telephone 
company  is  property  in  the  use  of 
which  the  public  is  interested — it  is 
property  devoted  to  a  public  use — 
and  its  rates  may  be  fixed  by  statute. 
Hockett  V,  State,  105  Ind.  250;  Cen- 
tral Union  Telephone  Co.  v,  Brad- 
bury, 106  Ind.  1 ;  so,  the  business  of 
supplying  water.  City  of  Danville  v. 
Danville  Water  Co.,  178  111.  299. 
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§  476.  These  remarks  are  undoubtedly  sound  as  far  as  they 
go.  The  real  difficulty,  however,  is  to  draw  a  line  between 
property  in  the  management  of  which  the  public  has  a 
clearly  defined  interest,  and  property  in  regard  to  which  it 
has  none.  Where  the  property  in  question  is  that  of  a  cor- 
poration, the  interest  of  the  public  might  be  roughly  said  to 
be  coextensive  with  the  grant  to  the  corporation  of  powers 
which  it  would  be  unconstitutional  or  improper  for  the  legis- 
lature to  grant,  except  for  purposes  in  the  attainment  of  which 
the  public  was  directly  concerned.  For  instance,  it  is  ordi- 
narily incompetent  for  the  legislature  to  grant  the  right  of 
taking  private  property  on  compulsory  process  except  for  the 
attainment  of  an  object  of  public  importance.^  Accordingly, 
as  this  right  is  ordinarily  granted  to  a  railroad  corporation, 
the  possession  of  the  right  by  such  corporation  would  seem  to 
indicate  a  clear  interest  on  the  part  of  the  public  in  its  affairs. 
This  is  a  clear  case  of  a  defined  public  interest  in  a  private 
enterprise.  But  such  a  test,  taken  by  itself,  is  not  applica- 
ble to  all  cases ;  for  the  public  is  sometimes  held  to  have  an 
interest  in  enterprises  where  no  such  extraordinary  powers 
have  been  granted,  as,  for  instance,  in  the  grain  elevator  case, 
whence  the  foregoing  extract  is  taken.  The  truth  of  the  mat- 
ter seems  to  be,  that  what  may  constitute  such  an  interest  of 
the  public  in  private  enterprises  as  will  warrant  the  regulation 
of  them  by  the  police  power  of  the  state,  is  essentially  incapa- 
ble of  definition.  The  Chief  Justice  says:  "When,  there- 
fore, one  devotes  his  property  to  a  use  in  which  the  public  has 
an  interest,  he  in  effect  grants  to  the  public  an  interest  in 
that  use."  What  is  "  a  use  in  which  the  public  has  an  inter- 
est "  ?  To  this  question  the  remarks  of  the  Chief  Justice  give 
no  answer.  In  any  private  business,  as  the  manufacture  of 
soap,  the  public  has  always  at  least  this  negative  interest  that 
the  business  shall  not  be  carried  on  in  such  a  way  as  to  become 
a  public  nuisance.  Yet  the  business  of  manufacturing  soap 
is  as  private  as  any  business  can  be.  Take  for  another  exam- 
ple, the  business  of  supplying  milk  in  a  city.     This  is  a 


^  See  Beekman  v.  Saratoga  and 
Schenectady  R.  R.  Co.,  3  Paige,  73; 
Ten  Eyck  v.  Delaware,  etc.,  Canal 
Co.,  18  N.  J.   Law,  200;  Bloodgood 
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V.  Mohawk  and  Hudson  R.  B.  Co., 
18  Wend.  0,  66;  Edgewood  R.  R. 
Co. '8  Appeal,  79  Pa.  St  267. 
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[§  476, 


■^ 


^ 


" '    <-. 


'ublic  is  held  to  hare  an  interest  to  this 

nlied  shall  be  pare  and  wholesome.^ 

society,  be  they  called  public  or 

^nterwoven  that  it  is  impossible 

of  any  individual  «nd  say : 

public  has  no  conceivable 

,v  elf  are  calls  for,  the  police 

.o  afford,  and  whether  any  given 

..  IS  a  proper  one,  is  a  question  for  the 

legislature,  subject  to  review  in  some  way  by 


eiee  Commonwealth  v.  Evans,  132 
11. 


*  The  bnsineiia  of  supplying  gas  is 
o&e  in  which  the  public  is  interested, 
tiibbs  V.  Baltimore  Gas  Co.,  130 
U.  S.  396.  **The  sovereign  police 
power  which  the  state  possesses  is 
to  be  exercised  only  for  the  general 
public  welfare,  but  it  readies  to 
erery  person,  to  erery  kind  of  busi- 
ness, to  every  species  of  property 
within  the  Commonwealth."  People 
r.  Salem,  20  Mich.  452,  478,  per 
Cooley,  J.  See  Mugler  v.  Kansas, 
123 U.  S.  823, 660;  Cin.,  B.  &  Q.  R.  R 
«.  Chicago,  166  U.  S.  226. 

' "  As  a  general  proposition  it  may 
be  stated,  it  is  the  province  of  the 
law-making  power  to  determine 
when  the  exigency  exists,  calling 
into  exercise  this  (police)  power. 
What  are  the  subjects  of  its  exercise, 
is  clearly  a  judicial  question.^*  Lake 
View  t.  Rose  Hill  Cemetery  Co.,  70 
Ul  101,  105,  opinion  of  court  per 
^tt,  J.  See,  also,  Toledo,  W.  and 
N.  ffy  Co.  V,  City  of  Jacksonville,  67 
^•37;  Jamieson  v.  Indiana  Nat.  Gas 
^M 128  Ind.  b5o.  A  few  more  deoi- 
•ions  OD  the  exercise  of  the  police 
power  are  given  in  this  note. 

If  the  public  safety  or  the  public 
noralfl  require  the  discontinnance  of 
*Ay  nuuiu6u}tuTe  or  traffic,  the  legis- 
lature cannot  be  stayed  from  provid- 


ing for  its  disoontinaance  by  any 
incidental  inconyenience  which  in- 
dividuals or  corporations  may  suffer. 
All  rights  are  held  subject  to  the 
police  power  of  the  state.  The  court 
said,  that  they  did  not  mean  to  hold 
that  property  actually  in  existence, 
in  which  the  right  of  the  owner  had 
become  vested,  could  be  taken  for 
the  public  good  without  just  com- 
pensation; but  that  they  did  hold, 
in  accordance  with  Bartemeyer  v. 
Iowa,  18  Wall.  120,  that  as  a  measure 
of  public  regulation,  a  state  law  pro- 
hibiting the  manufacture  and  sale  of 
intoxicating  liquors  is  not  repugnant 
to  the  constitution  (the  charter  of 
the  corporation  in  this  case  was  sub- 
ject to  alteiation  and  repeal).  Beer 
Co.  V.  Massachusetts,  07  U.  S.  26. 
See  also  Mugler  v,  Kansas,  123  U.  S. 
623;  Kidd  v,  Pearson,  128  U.  S.  1. 
The  appropriate  regulation  of  the 
use  of  property  is  not  a  '*  taking  "  of 
property  within  the  meaning  of  the 
Fedeial  constitution.  Railroad  Co. 
V.  Richmond,  06  U.  S.  521.  The 
charter  of  a  fertilizing  company,  or- 
ganized to  make  dead  animals  into 
manure,  is  a  sufficient  license  until 
revoked.  But  it  cannot  be  regarded 
as  a  contract  guarantying  exemption 
from  the  exercise  of  the  police  power 
of  the  state,  however  serious  the 
nuisance  may  become  by  reason  of 
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§  476a.  Munn  v.  Illinois  ^  is  the  leading  case  on  the  power  of 
the  state  to  regulate  charges  for  the  use  of  property  devoted 
Elevator  ^  &  public  usc.  It  decided  that  the  legislature 
^M.  Rail-  could  regulate  the  charges  for  storing  grain  de- 
charges,  -manded  by  the  owners  of  grain  elevators  in  large 
cities.  Similar  considerations  arise  with  regard  to  the  right  of 
legislatures  to  limit  tolls  charged  by  railroad  companies. 

"  Railroad  companies  are  carriers  for  hire.  They  are  incor- 
porated and  given  extraordinary  powers  in  order  that  they 
may  the  better  serve  the  public  in  .that  capacity.  They  are, 
therefore,  engaged  in  a  public  employment  affecting  the  public 
interest,  and  (under  the  decision  in  Munn  v.  Illinois)  subject 
to  legislative  control  as  to  their  rates  of  fare  and  freight,  un- 
less protected  by  their  charters.  .  .  .  This  company  in  the 
transaction  of  its  business  has  the  same  rights,  and  is  subject 
to  the  same  control  as  private  individuals  under  the  same  cir- 
cumstances. It  must  carry  when  called  upon  to  do  so,  and 
can  charge  only  a  reasonable  rate  for  the  carriage.  In  the 
absence  of  any  legislative  regulation  upon  the  subject,  the 
courts  must  decide  for  it,  as  they  do  for  private  persons, 
when  controversies  arise,  what  is  reasonable.  But  when  the 
legislature  steps  in,  and  prescribes  a  maximum  of  charge,  it 
operates  upon  this  corporation  the  same  as  it  does  upon  indi- 
viduals engaged  in  a  similar  business.      It  was  within  the 


the  fn^owth  of  population.  Fertiliz- 
ing Co.  V.  Hyde  Park,  97  U.  S. 
d59. 

The  legal  tender  acts  are  constitu- 
tional, whether  applied  to  contracts 
made  before  or  after  their  passage. 
Legal  Tender  Cases,  12  Wall.  457« 
overruling  Hepburn  u.  Griswold,  8 
Wall.  603;  Chase,  C.  J.,  and  Clifford, 
Field,  and  Nelson,  JJ.,  dissenting. 
Giving  the  opinion  of  the  majority 
of  the  court,  Strong,  J.,  said:  **  As  in 
a  state  of  civil  society  property  of  a 
citizen  or  subject  is  ownership  sub- 
ject to  the  lawful  demands  of  the 
sovereign,  so  contracts  must  be  un- 
derstood as  made  in  reference  to  the 
possible  exercise  of  the  rightful  au- 
thority of  the  government,  and  no 
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obligation  of  a  contract  can  extend 
to  the  defeat  of  the  legitimate  gov- 
ernment authority."  12  Wall  551. 
And  see  the  constitutionality  of 
these  acts  reaffirmed  (Field,  J.,  only, 
dissenting)  in  Legal  Tender  Case,  110 
U.  S.  421. 

1  94  U.  S.  113.  Aff'd  Budd  t».  New 
York,  143  U.  S.  617.  Brass  c.  Stoeser, 
153  U.  S.  391.  Munn  v.  Illinois  ii 
criticized  at  length  in  Stat«  ezrel 
Star  Pub.  Co.  v.  Associated  Preis, 
159  Mo.  410,  holding  that  the  gather- 
ing of  news  is  not  such  a  public  em- 
ployment that  the  court  could  com- 
pel it  to  render  service  to  one  with 
whom  it  declines  to  contract 
Contra^  Inter-Ocean  Co.  v.  Associ- 
ated Press,  184  111.  488. 


CHAP.  Vm.]  CORPORATION  A>fD  STATE. 


t§  476J. 


power  of  the  company  t(>  call  upon  the  legislature  to  fix  per- 
manently this  limit,  and  make  it  a  part  of  the  charter ;  and, 
if  it  was  refused,  to  abstain  from  building  the  road  and  estab- 
lishing the  contemplated  business.  If  that  had  been  done, 
the  charter  might  have  presented  a  contract  against  future 
legislative  interference.  But  it  was  not;  and  the  company 
invested  its  capital,  relying  upon  the  good  faith  of  the  people 
and  the  wisdom  and  impartiality  of  legislators  for  protection 
against  wrong  under  the  form  of  legislative  regulation."  ^ 

§  4766.  The  Federal  Supreme  Court  has  recently  held  that 
when  legislation  establishes  a  tariff  of  rates  so  unreasonable  as 
practically  to  destroy  the  value  of  the  property  of  companies 
engaged  in  the  carrying  business,  courts  may  treat  the  question 
as  a  judicial  one,  and  may  hold  such  acts  to  be  in  conflict  with 
the  Federal  constitution,  as  depriving  the  companies  of  their 
property  without  due  process  of  law,  and  as  depriving  them  of 
the  equal  protection  of  the  laws.*    Moreover,  when  power  has 


'  Chicago,  etc.,  R.  R.  Co.  v,  Iowa,  94 
U.  S.  155,  161,  162;  opinion  of  court 
per  Waite,  C.  J.  TlieBe  remarks  are 
anthoriUtive.  Accord,  Peik  o.  Glii- 
cago,  etc.,  Ry.  Co.,  94  U.  S.  164;  Chi- 
cago, etc.,  K  R.  Co.  V.  Ackley,  94  U. 
S.  179;  Raggles  v.  State  of  Illinois, 
lOS  U.  S.  526;  Dow  o.  Beidelman,  125 
U.  S.  680;  Chicago,  etc.,  Ry.  Co.  o. 
WeUman,  143  U.  8.  339;  Blake  v. 
Winuna,  etc.,  R.  R.  Co.,  19  Minn. 
418;  aJTd  ifub  nom.  Winona,  etc., 
R.  R.  Co.  V.  Blake,  94  U.  S.  180;  Illi- 
0018  Cent.  R.  R  Co.  v.  People,  95  111. 
313;  City  of  Indianapolis  v.  Navin, 
151  Ind.  139.  Cf.  Reagan  o.  L.  AT. 
Co.,  154  U.  S.  362.  In  the  absence 
of  legislation  by  Congress,  the  power 
of  the  state  to  regulate  charges  within 
Its  borders  extends  to  railroads  in- 
corporated by  the  United  States, 
Smyth  V.  Ames,  169  XT.  S.  466.  A 
license  tax  upon  grain  elevators  situ- 
ated along  the  railroads  was  sus- 
tidiied  in  Cargill  Co.  v.  Minnesota, 
180  U.  S.  452.  And  the  state  may 
tttach  a  penalty  for  taking  more  tolls 


than  allowed  by  statute.  State  of 
Minn,  v,  Winona,  etc.,  R.  R  Co.,  19 
Minn.  434;  Mobile  <&  M.  Ry.  Co.  v. 
Steiner,  61  Ala.  559.  Compare  Chi- 
ago  &  A.  R.  K  Co.  v.  People,  67  IlL 
11;  Wabash,  St.  L.  &  P.  Ry.  Co.  o. 
People,  105  111.  236.  But  such  a 
penalty  cannot  constitutionally  be  at- 
tached to  past  acts  and  omissions. 
Wilson  V.  Ohio,  etc.,  Ry.  Co.,  64  111. 
542.  A  statute  establishing  a  com- 
mission to  regulate  railroad  charges, 
and  making  its  decisions  final  and 
giving  the  railroad  companies  no  op- 
portunity for  a  judicial  hearing  was 
held  to  be  unconstitutional  in  Chi- 
cago, etc.,  Ry.  Co.  v.  Minnesota,  134 
U.  S.  418. 

a  Railway  Co.  v.  Gill,  156  U.  S.  649; 
Covington,  etc.,  T.  Co.  v.  Sandford, 
164  U.  S.  578;  Smyth  v.  Ames,  169 
U.  S.  466,  holding  that  the  reason- 
ableness of  the  rates  must  be  deter- 
mined without  reference  to  interstate 
business.  The  reasonableness  of  the 
charges  is  to  be  determined  by  the 
fair  value  of  the  property  of  the  cor- 
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been  expressly  given  a  railroad  company  to  take  tolls  in  its  dis- 
cretion, without  any  legislative  reservation,  the  state  cannot 
regulate  its  tolls  and  charges,  as  that  would  impair  the  obliga- 
tion of  the  contract  between  the  corporation  and  the  state;  and 
the  police  power  does  not  extend  so  far  as  to  impair  or  destroy 
a  franchise  or  a  iK>wer  essential  to  its  exercise.^  But  "grants 
of  immunity  from  legitimate  governmental  control  are  never  to 
be  presumed.  On  the  contrary,  the  presumptions  are  all  the 
other  way,  and  unless  an  exemption  is  clearly  established  the 
legislature  is  free  to  act  on  all  subjects  within  its  general  juris- 
diction, as  the  public  interest  may  seem  to  require."  *  Accord- 
ingly, only  when  the  terms  are  clear  and  express  will  the  leg- 
islature be  held  to  have  granted  away  its  rights  to  regulate 
toUs.*  Thus,  an  amendment  in  a  charter  gave  the  directors  of 
a  railroad  company  power  to  establish  rates  of  toll  as  they 
should  by  their  by-laws  determine,  but  provided  that  their  by- 
laws should  not  be  repugnant  to  the  laws  of  the  state.  It  was 
held  that  the  amendment  did  not  release  the  company  from 
restrictions  upon  rates  of  toll  contained  in  the  laws  of  the  state.* 
In  this  case  in  a  concurring  opinion,  Harlan,  J.,  said,  after  re- 


poration.  A  railroad  cannot  issue 
stock  and  bonds  far  in  excess  of  its 
Talue,  and  then  impose  upon  the 
public  the  burden  of  producing  a 
profit  thereon.  Smyth  v.  Ames, 
(supra).  See  Cliicago,  M.  &  St.  P. 
Ry.  Co.  V.  Tompkins,  176  U.  S.  167; 
KAN.  Ry.  Co.  v,  K'y,  183  U.  S.  503; 
Steenerson  v.  Gt.  Nordiern  Ry.  Co., 
69  Minn.  353.  A  statute  requiring  a 
railroad  to  issue  mileage  books  at 
certain  rates  is  invalid.  Lake  Shore 
&  M.  S.  Ry.  Co.  V,  Smith,  173  U.  S. 
684,  followed  Beardsley  r.  N.  Y.,  L. 
E.  &  W.  Ry.  Co.,  162  N.  Y.  230;  cf. 
Purdy  V.  Erie  R.  R.  Co.,  162  N.  Y.  42. 
And  a  statute  so  framed  as  to  apply 
to  only  one  company  is  invalid. 
Cotting  V.  Kansas  City  Stock  Yards 
Co.  et  a/.,  183  U.  S.  79. 

*  Phila.,  W.  &  B.  R.  R.  Co.  r.  Bow- 
ers, 4  Houst.  (Del.)  506;  Attorney- 
Gen.  V.  Railroad  Cos.,  35  Wis.  425; 
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Sloan  0.  Pacific  R  R.  Co.,  61  Mo.  24; 
Iron  R  R.  Co.  v.  Lawrence  Faroaoe 
Co.,  29  O.  St.  208;  Pingree  «.  Mich. 
C.  Ry  Co.,  118  Mich.  314;  see  FiDgry 
t7.  Washburn,  1  Aiken  (Yt.),  264; 
Bcmble  contrcL,  Illinois  Central  R  R. 
Co.  t7.  People,  95  111.  313. 

sRuggles  V.  SUte  of  IlUnoU,  108 
U.  S.  526,  531. 

•  Railroad  Com'rs  Cases,  116  U.  S. 
307;  Georgia  Bkg.  Co.  v.  Smith,  128 
U.  S.  174;  Illinois  Cent.  R  R  Co.  p. 
People,  95  III.  313;  Geoi^a  R  R  «. 
Smith,  70  Ga.  694;  Shields  v.  Ohio, 
95  U.  S.  319;  Winchester,  etc.,  T.  R. 
Co.  V,  Croxton,  98  Ky.  739.  Com- 
pare Los  Angeles  v,  Los  Angeles  City 
Water  Co.,  177  U.  S.  658;  Freeport 
Water  Co.  t>.  Freeport  City,  180  V. 
S.  587;  Detroit  v,  Detroit  CltiseDi' 
St.  Ry.  Co.,  184  U.  S.  368. 

*  Ruggles  V.  State  of  lUinois,  108 
U.  S.  526. 
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viewing  the  cases  on  the  subject,  that  the  cases  established  these 
principles :  '^  1.  That  the  charter  of  a  railroad  corporation  is  a 
contract  within  the  meaning  of  the  contract  clause  in  the  Fed- 
eral constitution.  2.  That  such  corporation  may  be  protected 
by  its  charter  against  absolute  legislative  control  in  the  matter 
of  rates  for  the  carriage  of  passengers  and  freight.  3.  That 
when  the  charter  is  granted  subject  to  such  regulations  as  the 
legislature  from  time  to  time  may  provide,  or  subject  to  the 
authority  of  the  legislature  to  alter  or  repeal  it,  in  either  of  such 
cases  the  legislature  has  the  same  power  over  rates  or  tolls  that 
it  had  when  the  charter  was  granted.  4.  In  the  absence  of 
statutory  regulations  upon  the  subject,  it  is  necessarily  implied 
from  the  occupation  of  a  railroad  corporation  that  it  shall  exact 
only  reasonable  compensation  for  carriage."  ^ 

§477.  Another  power  necessary  to  the  existence  of  the 
state,  which,  while  it  may  perhaps  be  regarded  as 
incidental  to  the  police  power,  is  important  enough  ^wen^^^ 
for  detailed  discussion,  is  the  power  to  tax,  that  is 
to  take  the  property  of  individuals  for  a  public  use,*  without 
making  compensation.'  Perplexing  questions  arise  in  the  con- 
struction of  statutes  imposing  taxes  on  corporate  property, 
because  of  the  equivocal  use  of  such  phrases  as  ^'  capital  stock,'' 
"shares  of  stock,"  "stock,"  "franchises,"  "earnings,"^  etc. 
Very  likely  no  one  has  a  clear  understanding  of  all  these 
phrases.  At  all  events  their  meaning,  as  they  are  used  in  tax 
statutes,  is  so  ambiguous  that  it  can  only  be  determined  from 
the  context,  and  accordingly  a  decision  construing  any  of  these 
terms  is  apt  to  be  of  doubtful  application  in  any  other  case 
than  that  in  which  it  was  rendered. 

Said  Chief  Justice  Waite,  giving  the  opinion  of  the  Federal 
Supreme  Court  in  Tennessee  v.  Whitworth  :^  "In  corporations 
four  elements  of  taxable  value  are  sometimes  found :  1,  fran- 
chises ;  2,  capital  stock  in  the  hands  of  the  corporation ;  3,  cor- 


*  108  U.  S.  537. 

*  There  can  be  no  lawful  tax  which 
ii  not  levied  for  a  public  purpose. 
Loan  Association  v.  Topeka,  20  Wall. 
tt6;  Parkersbnrg  v.  Brown,  106  U. 
8.481. 


*  See  Oilman  v.  City  of  Sheboygan, 
2  Black,  510;  and  §  469a. 

^  As  to  earnings  and  profits,  see 
§  5^.    Also  Memphis  and  0.  R.  R. 
Co.  V.  United  States,  108  U.  S.  228. 

» 117  U.  S.  129. 
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porate  property;^  and  4,  shares  of  the  capital  stock  in  the 
hands  of  the  individual  stockholders.  Each  of  these  is,  nnder 
some  circumstances,  an  appropriate  subject  of  taxation ;  and 
it  is  no  doubt  within  the  power  of  a  state,  when  not  restrained 
by  constitutional  limitations,  to  assess  taxes  upon  them  in  a 
vv^ay  to  subject  the  corporation  or  the  stockholders  to  doable 
taxation.  Double  taxation  is,  however,  never  to  be  presumed." ' 
§  477a.  A  construction  of  tax  laws  that  will  impose  double 
taxation  is  not  to  be  adopted  unless  required  by  the 
express  words  of  the  statute  or  by  necessary  impli- 
cation.^ The  franchise  of  a  corporation  is  plainly 
distinct  from  its  capital  or  property ;  consequently,  a  tax  on 
the  franchise  coupled  with  a  tax  on  the  capital  or  property  of 
a  corporation  is  not  double  taxation.^  And  the  franchise  of  a 
railroad  company,  for  instance,  may  be  valued  for  taxation 


Double 
taxation. 


^  A  tax  upon  the  capital  stock  of 
a  company  is  a  tax  upon  its  property 
and  assets.  Commonwealth  v.  Stan- 
dard Oil  Co.,  101  Pa.  St.  119;  Fox's 
Appeal,  112  Pa.  St.  337;  Com.  v.  R. 
R.  Co.,  188  Pa.  St  169.  Cf.  People 
V.  Barker,  146  N.  T.  304;  Hancock, 
Comp.  V.  Singer  Mfg.  Co.,  62  N.  J.  L. 
289.  There  is  no  double  taxation 
where  a  corporation  is  assessed  on 
its  tangible  property,  and  also  on  the 
yalue  of  its  capital  stock  in  excess 
of  the  value  of  its  tangible  property. 
Porter  o.  Rockford,  etc.,  R.  R.  Co., 
76  111.  561;  Chicago,  B.  A  Q.  R.  R. 
Co.  V.  Siders,  88  111.  320. 

'  See  Commissioners  v.  Tobacco 
Co.,  116  N.  C.  441;  Commonwealth 
V.  Gas  Co.,  162  Pa.  St  603.  For  the 
purposes  of  taxation,  property  of  a 
corporation  may  consist  of  three  dis- 
tinct things— its  capital  stock,  its 
surplus,  its  franchise;  but  these 
three  things,  seveiul  in  the  owner- 
ship of  the  company,  are  united  in 
the  ownership  of  the  shareholders. 
Under  the  N.  Y.  Statute  of  1857  the 
** capital  stock  of  every  company** 
shall  be  assessed  at  its  actual  value. 
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This  value  is  not  to  be  ascertained 
by  multiplying  the  nominal  capital 
by  the  market  price  of  the  shares, 
and  then  deducting  the  value  of  its 
non-taxable  property.  People  f. 
Coleman,  126  N.  Y.  433. 

'  Salem  Iron  Factory  v.  Danvers,  10 
Mass.  514;  Amesbury  Woolen,  etc 
Co.  V.  Amesbury,  17  Mass.  461;  Bank 
of  Georgia  v.  Savannah,  Dudley  ( Ga. ), 
130;  Iron  City  Bk.  v.  Pittsburg,  37 
Pa.  St  340;  Light  <!k  Heat  Co.  v.  Elk 
County,  191  Pa.  St  465;  Cooley  on 
Taxation,  2d  ed.  227. 

^Carbon  Iron  Co.  v.  Carbon  Co., 
39  Pa.  St  251;  Lackawanna  Ii-on, 
etc.,  Co.  V.  County  of  Luzerne,  42 
Pa.  St.  424;  Delaware  R.  R  Tax,  18 
Wall.  206;  Commonwealth  o.  Lowell 
Gas  L.  Co.,  12  Allen  (Mass.),  75: 
Commonwealth  v.  Hamilton  Mfg- 
Co.,  12  Allen  (Mass.),  298;  Monroe 
Sav.  Bk.  V.  Rochester,  35  N.  Y.  365; 
Spring  Valley  Water  Wks.  t.  Schot- 
tier,  62  Cal.  69.  But  cf.  Common- 
wealth V.  Railroad,  ld5  Pa.  St  41. 
See,  also,  Phenix  Carpet  Co.  v.  State, 
118  Ala.  143;  R.  R.  v.  Harris,  99 
Tenn.  684. 
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separately  from  its  property.^  Further,  the  capital  stock  of  a 
corporation  is  distinct  from  the  shares  of  its  capital  stock, 
w^hich  represent  or  constitute  the  legal  interest  of  the  share- 
holders in  the  corporate  property;'  consequently,  both  the 
capital  stock  and  the  shares  thereof  in  the  hands  of  share- 
holders may  be  taxed,  and  still  there  be  no  double  taxation.^ 
As  Justice  Nelson  said,  giving  the  opinion  of  the  Federal 
Supreme  Court  in  Van  Allen  v.  Assessors  :  "  The  tax  on  shares 
is  not  a  tax  on  the  capital  of  the  bank.  The  corporation  is 
the  legal  owner  of  all  the  property  of  the  bank.  .  .  .  The 
interest  of  the  shareholder  entitles  him  to  participate  in  the 
net  profits  earned  by  the  bank  in  the  employment  of  its  capital, 
daring  the  existence  of  its  charter,  in  proportion  to  the  number 
of  his  shares ;  and  upon  its  dissolution  or  termination,  to  his 
proportion  of  that  which  may  remain  of  the  corporation  after 
the  payment  of  its  debts.  This  is  a  distinct  independent  inter- 
est or  property  held  by  the  shareholder,  like  any  other  property 
that  may  belong  to  him."  * 


1  Unimingrton,  C.  and  A.  Railroad 
ComiKuiy  V.  Board  of  Ck>mmis8ioner8, 
72  N.  C.  10.  For  cases  on  the  yalua- 
tion  of  capital  stock  and  franchises, 
see  State  Railroad  Tax  Cases,  92  U. 
S.  575;  Railroad  Co.  o.  Vance,  96  U. 
S.  450;  Railway  Co.  v.  Backus,  154 
U.  S.  421;  Adams  Exp.  Co.  v.  Ohio, 
196  U.  S.  185;  Boston  A  L.  R.  R.  Co.  v. 
Commonwealth,  100  Mass.  399;  Peo- 
.ple  V.  Equitable  Trast  Co.,  96  N.  Y. 
387;  People  v.  Coleman,  lOt  N.  Y. 
641. 

When  the  statute  requires  the  capi- 
tal stock  of  a  corporation  to  be  as- 
lessed  at  its  **  actual  value,''  it 
ihoiild  be  estimated  above  or  below 
par,  according  to  the  fact.  Oswego 
Starch  Factory  v.  Dolloway,  21 N.  Y. 

'Harrington  v.  Tennessee,  95  U.  S. 
Q79, 686;  New  Orleans  v.  Houston, 
119  U.  S.  265;  State  Bk.  v.  City  of 
Richmond,  79  Va.  113;  Porter  r. 
Bockford,  etc.,  B.  R.  Co.,  76  HI.  561; 
Oreenleaf  v.  Board  of  Review,    184 


111.  226;  State  v.  Bank,  95  Tenn.  222; 
Commonwealth  v.  Building  Co.,  90 
Va.  790;  Allen  c.  Com.,  98  Va.  80; 
Jefferson  Co.  Sav.  B^k  o.  Hewitt, 
112  Ala.  546.  A  tax  upon  the  undis- 
tributed surplus  of  a  railroad  com- 
pany is  not  a  tax  upon  a  stock  divi- 
dend thereafter  declared,  and  a  mu- 
nicipal corporation  holding  stock  in 
such  railroad  is  not  entitled  to  re- 
cover back  a  proportion  of  the  tax 
so  paid.  Logan  County  v.  United 
States,  169  U.  S.  255. 

'  Cases  in  last  note.  But  see  Che- 
shire County  Telephone  Co.  v.  State, 
63  N.  H.  167.  A  statute  requiring 
the  corporation  to  pay  a  tax  on  the 
shares  of  its  stock  irrespective  of  the 
fact  whether  there  are  dividends  or 
not,  is  substantially  a  tax  on  the 
corporation.  New  Orleans  v.  Hous- 
ton, 119  U.  S.  265. 

«3  Wall.  573,  583.  See  §§  483,  484. 
For  purposes  of  taxation  the  situs  of 
shares  is  at  the  residence  of  the 
owner,  unless  otherwise  declared  by 
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§478.  The  Federal  Congress,  in  the  exercise  of  powers 
conferred  on  it  by  the  constitution,  may  tax  the 
Con^rew.  property  of  corporations :  ^'  The  Congress  shall  have 
power  to  lay  and  collect  taxes,  duties,  imposts,  and 
excises,  to  pay  the  debts  and  provide  for  the  common  defence 
and  general  welfare  of  the  United  States."  ^  But  the  power 
of  Congress  to  tax  is  restricted  to  the  scope  of  the  porposes 
thus  specified,  and  also  by  the  following  provisions : — 

"  All  duties,  imposts,  and  excises  shall  be  uniform  through- 
out the  United  States.' 

**'  No  capitation  or  other  direct  tax  shall  be  laid,  unless  in 
proportion  to  the  census  or  enumeration  hereinbefore  directed 
to  be  taken. 

^'  No  tax  or  duty  shall  be  laid  on  articles  exported  from  any 
state. 

"No  preference  shall  be  given  by  any  regulation  of  com- 
merce or  revenue  to  the  ports  of  one  state  over  those  of  an- 
other ;  nor  shall  vessels  bound  to  or  from  one  state  be  obliged 
to  enter,  clear,  or  pay  duties  in  another."  * 
§  479.  Unlike  the  taxing  power  of  Congress,  the  power  of 
a  state  to  tax  the  pro^^erty  of  corporations  is  not  re- 
stricted in  the  scope  of  its  purposes  and  objects  by 
the  Federal  constitution ;  nor  do  the  specific  re- 
strictions above  referred  to,  on  the  taxing  power  of 
Congress,  apply  to  the  states.     But,  on  the  other  hand,  the 


Power  of 
the  states. 
Beetrio- 
tions. 


statate.  Ogden  v.  City  of  St.  Joseph, 
00  Mo.  522;  Mercantile  Trust  Go.  v. 
Mellon,  196  Pa.  St.  176.  But  the 
statute  may  fix  it  at  the  place  where 
the  corporation  is  located.  Street 
Railroad  Company  v.  Morrow,  S7 
Tenn.  406. 

^  Cons.,  sec.  S,  art  I. 

The  ninth  section  of  the  act  of 
Congress  of  July  13,  1866,  providing 
that  every  national  bank,  state  bank, 
or  stAte  banking  association  shall 
pay  a  tax  of  ten  per  cent,  on  the 
amount  of  the  notes  of  any  state 
bank  or  state  banking  association 
paid  out  by  them  after  August  1, 
1866,  does  not  lay  a  direct  tax  with- 
in the  meaning  of  the    oonatitation, 
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and  is  constitutional.  Congress, 
having  undertaken  in  the  exercise  of 
undisputed  constitutional  power  to 
provide  a  currency  for  the  whole 
country,  may  constitutionally  secore 
the  benefit  of  it  to  the  people  by 
appropriate  legislation,  and  to  that 
end  may  restrain  the  circulation  of 
any  notes  not  issued  under  its  au- 
thority. Veazie  Bank  v,  Fenno,  8 
Wall.  533;  see  National  Bank  «. 
United  States,  101  U.  S.  1. 

^Cons.,  sec.  8,  art.  L 

*Cons.,  sec.  9,  art  I.  Direct 
taxes  within  the,  meaning  of  the 
constitution  are  only  eapitatioB 
taxes  and  taxes  on  land.  Springer 
0.  United  States,  102  U.  S.  686. 
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power  of  a  state  to  tax  is  subject  to  restrictions  to  which  the 
taxing  power  of  Congress  is  not ;  and,  in  the  first  place,  is  lim- 
ited by  the  territorial  limitations  to  the  political  jurisdiction 
of  the  state.^  Thus,  a  state  cannot  tax  the  interest  on  bonds 
held  by  a  non-resident,  secured  by  a  railroad  mortgage,  al- 
though the  railroad  lies  within  the  limits  of  the  state ;  for 
such  bonds  are  property  in  the  possession  of  their  owners,  and 
when  held  by  non-residents,  are  property  beyond  the  jurisdic^ 
tion  of  the  state,  and,  consequently,  not  subject  to  her  tax 
laws,  which  can  have  no  extra-territorial  operation.'  Neither 
can  a  state  tax  the  entire  track  and  equipment,  or  the  total 
capital  stock  of  a  railroad  cofnpany  whose  track  lies  partly 
without  the  boundaries  of  the  state ;  but  may  tax  only  the 
portion  of  the  road  within  its  limits,  or  such  proportion  of  the 
total  capital  stock  as  represents  that  portion.' 


1  Commonwealth  v.  Standard  Oil 
Co.,  107  Pa.  St  119;  cf.  State  v. 
Stephens,  146  Mo.  622. 

'Case  of  the  State  Tax  on  Foreign 
Held  Bonds,  15  Wall.  300.  It  makes 
no  difference  that  the  mortgaged 
property  lies  within  the  state,  for  a 
debt  has  no  situs  apart  from  the 
domicile  of  the  creditor.  lb.  See 
Kirtland  v.  Hotchkiss,  100  U.  S.  401; 
fionaparte  v.  Appeal  Tax  Court,  21 
Am.  Law  Reg.,  K.  S.  290  (U.  S. 
Snpr.  Ct.);  Railroad  Co.  v.  Jackson, 
7  WaiL  262;  Commonwealth  v.  Ches- 
apeake, etc.,  R.  R.  Co.,  27  Giatt 
(Va.)  344;  Valle  v.  Zeigler,  84  Mo. 
214.  It  has,  however,  been  recently 
held,  that  bonds  belonging  to  a  non- 
resident decedent,  issued  by  a  for- 
eign corporation,  but  which  are 
ictaally  in  a  box  in  the  state,  are 
subject  to  taxation  by  the  Transfer 
Tax  Act,  because  physically  present 
in  the  sUte.  WhiUng,  in  re,  150  N. 
T.  27.  On  the  other  hand,  bonds  of 
a  domestic  corporation,  belonging  to 
DOD- resident  decedent,  and  actually 
outside  of  the  state,  and  passing  by 
will  to  non-residents,  are  not  sub- 
ject to  this  tax.     Bronson,  in  re,  150 
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N.  Y.  1.  Personal  property  other 
than  a  debt  may  have  a  situs  apart 
from  the  domicile  of  the  owner,  at 
least  for  the  purposes  of  taxation. 
Thus,  the  legislature  of  a  state  may, 
for  the  purpose  of  taxation,  locate 
shares  of  stock  in  a  national  bank  at 
the  bank's  place  of  business,  though 
the  shareholders  reside  elsewhere. 
Tappan  v.  Merchants'  Nat.  Bk.,  19 
Wall.  491;  see,  also.  North  Car.  R.  K 
Co.  «.  Commissioners,  91  N.  C.  454; 
St.  Albans  v.  Nat.  Car  Co.,  57  Vt.  68; 
Crossley  v.  East  Orange,  62  N.  J.  L. 
583;  compare  Miller  v.  U.  S.,  11 
Wall.  269.  However,  shares  may  be 
taxed  at  the  residence  of  the  owner 
also.  Thus,  a  city  may  tax  its  citif 
zens  on  shares  owned  by  them  in  the 
stock  of  a  foreign  corporation;  and 
it  may  do  this,  although  the  state 
incorporating  the  corporation  also 
taxes  the  shares.  Seward  v.  City 
of  Rising  Sun,  79  Ind.  351  ;  see 
Cm' wealth  v.  Gloucester  Ferry  Co., 
98  Pa.  St.  105;  McKeen  v.  North'ton 
Co.,  49  Pa.  St.  519;  Worth  v.  Com- 
missioners, 90  N.  C.  409 ;  State  o. 
Kidd,  125  Ala.  413. 
'State  Treasurer  v.   Aud'r-Gen'lj 
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A  state  may  lay  a  tax  on  the  "  corporate  franchise  or  busi- 
ness" of  a  foreign  corporation  doing  business  within  the  state  ;^ 
and  when  a  tax  is  imposed  on  the  "basiness"  of  a  foreign 
corporation  doing  business  in  the  state,  the  court  will  not  pre- 
sume that  the  tax  is  imposed  on  the  business  done  outside  the 
state  (which  might  be  unconstitutional),  although  the  tax  is 
computed  on  the  capital  stock  of  the  cor|)oration.^  A  foreign 
corporation,  by  doing  business  within  a  state,  does  not  bring 
its  capital  into  the  state  constructively,  so  as  to  subject  to  taxa- 
tion its  property  outside  of  the  state.^  But  it  is  held  that  a 
state  can  tax  the  entire  capital  stock  of  a  corporation  formed 


46  Mioh.  224.  See  Ohio  A  Td.  K  K 
Co.  9.  Weber,  96  lU.  443;  PuUman's 
Car  Co.  V.  Pennsylvania,  141  U.  S. 
18;  Massachusetts  v.  West.  Un.  Tel. 
Co.,  141  U.  S.  40;  West.  Un.  Tel. 
Co.  0.  Taggart,  163  U.  S.  1;  cf.  Com. 
V.  Old  Dom.  Stm.  Co.,  128  N.  C.  558. 
Where  a  corpoi-ation  brings  part  of 
its  movable  property  (railway  cars) 
into  a  state,  and  there  uses  it,  a 
state  may  levy  a  tax  upon  the  aver- 
age amount  of  such  property,  al- 
though its  identity  is  constantly 
changing,  and  although  it  is  used 
in  interstate  commerce.  American 
Ref.  Transit  Co.  v.  Hall,  174  U.  S. 
70;  Union  Refrigerator  Transit  Co. 
«.  Lynch,  177  U.  S.  149.  But  tlie 
United  States  may  tax  the  interest 
payable  on  railroad  bonds  held  by 
alien  non-resident  owners;  and  may 
compel  the  corporation  to  withhold 
such  tax  from  the  bondholders.  U. 
S.  V.  Erie  Ry.  Co.,  106  U.  S.  327. 
But  it  is  held  that  in  assessing  the 
Talue  of  stock  for  the  purposes  of 
state  taxation,  it  is  not  illegal  to  in- 
clude real  estate  owned  by  the  cor- 
poration, but  situated  outside  of  the 
state.  Amer.  Coal  Co,  v.  County 
Commissioners,  59  Md.  185.  A  stat- 
ute provided  that  the  personal  prop- 
erty of  corporations  should  be  taxed 
in  the  town  **in  which  it  has  its 
principal  place  of  business  or  exer- 
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clses  its  corporate  powers.*'  Held^ 
that  the  principal  place  of  business, 
within  the  meauing  of  this  statute, 
is  the  place  where  the  governing 
power  of  the  corporation  is  exer- 
cised. Middletown  Ferry  Co.  «. 
Middletowu,  40  Conn.  65.  Not  where 
the  principal  labor  of  the  employ^ 
of  the  corporation  is  done.  lb.  Com- 
pare Oswego  Starch  Factory  v.  Dol- 
loway,  21  N.  Y.  449. 

1  Horn  Silver  Mng.  Co.  v.  New  York. 
143  U.  S.  305;  Com'l  Elec.  h,  &  F. 
Co.  V.  Judson,  21  Wash.  49;  Edison 
Elec.  Co.  9.  Spokane  Co.,  22  Wasb. 
168;  but  see  People  v.  Equitable 
Trust  Co.,  96  N.  Y.  387.  As  to  when 
a  corporation  may  be  said  to  be  **  do- 
ing business,"  see  State  v.  Anniston 
Rolling  Mills,  125  Ala.  121. 

3  People  0.  Equitable  Trust  Co.,  96 
N.  Y.  387;  see  Maine  v.  Grand  Trunk 
Ry.  Co.,  142  U.  S.  217.  A  raihx)ad 
company  is  ** doing  business"  in  a 
state  where  part  of  its  road  is  situ- 
ated. Erie  Ry.  Co.  r.  Pennsylvaois. 
21  Wall.  492.  Compare  People  v. 
Horn  Silver  Mining  Co.,  105  N.  Y.  76. 

*  Commonwealth  v.  Standard  Oil 
Co.,  101  Pa.  St.  119.  A  corpoiation 
will  be  regarded  as  '*  doing  business" 
in  a  state  where  its  officers  have  their 
offices,  where  its  directors  hold  their 
meetings,  where  its  dividends  are  de- 
clared and  paid,  and  large  portions 
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by  the  oonsolidation  of  corporations  created  by  it  and  by  an- 
other state.^ 

§  480.  The  power  of  a  state  to  tax  is  expressly  restricted  by 
section  10,  article  I.  of  the  Federal  constitution:  viz.:  ^*No 
state  shall,  without  the  consent  of  the  Congress,  lay  any  imposts 
or  duties  on  imports  or  exports,  except  what  may  be  absolutely 
necessary  for  executing  its  inspection  laws,^  ....  nor  lay  any 
duty  on  tonnage."  ^  And  the  taxing  power  of  a  state  is  also 
restricted  by  the  clause  in  Amendment  XIY.  to  the  Federal 
constitution,  which  forbids  any  state  to  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws.*  Thus, 
when  a  state  allows  individuals  to  deduct  the  amount  of  the 
mortgages  on  their  property  in  estimating  its  tax  valuation,  it 
is  unconstitutional  for  the  state  to  provide  that  in  assessing  the 
property  of  railroad  companies  the  amount  of  the  mortgages 
therein  shall  not  be  deducted.'  And  further,  to  make  no  pro- 
vision for  giving  the  company  notice  of  the  assessment,  and  to 
allow  it  no  chance  to  be  heard  in  respect  thereof,  deprive  it  of 
its  property  without  due  process  of  law.^ 

On  the  other  hand,  as  corporations  are  held  not  to  be  citi- 
zens within  the  meaning  of  the  clause  in  the  constitution 
which  secures  to  the  citizens  of  each  state  the  privileges  and 
immunities  of  the  citizens  in  the  several  states,^  a  state  may 


of  iti  property  are  sold  from  time  to 
time.  It  is  not  essential  that  all  its 
business  be  done  in  the  state.  Peo- 
ple V.  Horn  Silver  Mining  Co.,  105 
N.  Y.  76. 

1  Keokuk  Bdg.  Co.  v.  People,  161 
lU.  132;  ace.  Ashley  v.  Ryan,  163  U. 
S.437. 

^See  Brown  v.  Maryland,  12  Wheat 
419;  Tomer  v.  Maryland,  107  U.  S. 
38;  People  v,  Compagnie  G^^rale 
Ttansatlantique,  107  U.  S.  50;  Wood- 
ruff V,  Parham,  8  Wall  123;  Pace  v. 
Burgess,  92  U.  S.  372;  Guy  v.  Balti- 
more, 100  U.  S.  434;  Tiernan  v. 
Rinker,  102  U.  S.  123;  Higgins  v. 
Three  Hundred  Casks  of  Lime,  130 
Mass.  1. 

'See  Peete  v.  Morgan,  19  Wall.  581 ; 
Cannon  v.  New  Orleans,  20  Wall.  577; 


Inman  Steamship  Co.  v.  Tinker,  94 
U.  S.  238;  State  Tonnage  Taxes,  12 
Wall.  204. 

^  This  provision  applies  to  and 
protects  corporations.  Santa  Clara 
County  V.  Southern  Pacific  R.  R.  Co., 
118  U.  S.  394;  Hammond  Beef  Co.  v. 
Best,  91  Me.  431.  But  does  not  pro- 
tect foreign  corporations  until  they 
have  entered  the  state.     See  §  400. 

^  Railroad  Tax  Caaes,  13  Fed.  Rep. 
722.  See  People  v.  Fire  Ass'u,  92  N. 
Y.  311.  Contra,  Central  Pac.  R.  R. 
Co.  V.  State  Board,  60  Cal.  35;  San 
Francisco,  etc.,  R.  R.  Co.  o.  State 
Board,  60  Cal.  12. 

^  lb.  See  People  9.  Supervisors, 
70  N.  Y.  228;  post,  §  492. 

7  Cons.,  sec.  2,  ar.  IV.;  Pyrolusite 
Manganese  Co.  v.  Ward,  73  Ga.  491; 
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ordinarily  discriminate  in  its  taxation  between  foreign  and 
domestic  corporations,^  and  may  lay  additional  taxes  on  a 
foreign  corporation  as  a  condition  of  its  being  allowed  to  trans- 
act business  within  the  limits  of  the  state.^ 
§  481.  But  the  most  important  of  the  restrictions  in  the 
Federal  constitution  on  the  power  of   the  states  to 
tiSnson the  *'*^  ****^  ^Y  i«iplication  from  the  exigencies  of  the 
thrstotos      F®d®''2il  government,  and  from  the  nature  of  certain 
U)  tiix  aris-    powers  granted  to  Congress.    Within  the  scope  of 
the  exigen-  its  Constitutional  powers  the  Federal  government  is 
Federal  ^     supeHor  to  the  State  governments.^    And,  since  a 
mwit™^        power  to  tax  the  agencies  and  instruments  of  a  gov- 
ernment involves  a  power  to  trammel  and  destroy 
them,  it  is  evident  that  any  power  in  the  state  to  tax  the  agen- 


Anglo-American  Prov.  Co.  o.  West 
India  Imp't  Co.»  169  N.  Y.  606; 
Hawley  v,  Hurd,  72  Vt.  122. 

1  Ducat  V.  Chicago,  48  111.  172; 
PhoBnix  Ins.  Co.  v.  Commonwealth, 
5  Bush  (Ky.),  68;  Tatem  c.  VTiight, 
23  N.  J.  L.  429;  see  Commonwealth 
V.  Gloucester  Ferry  Co.,  98  Pa.  St. 
105,  and  compare  Commonwealth  v. 
Texas  and  Pacific  K.  R.  Co.,  98  Pa. 
8t.  (K).  It  is  not  entirely  clear  to  the 
writer  that  these  decisions  are  in 
accord  with  the  Federal  Circuit 
Court  decision  of  Railroad  Tax 
Cases,  supra.  With  that  decision, 
however,  the  view  of  the  New  York 
Court  of  Appeals,  in  People  v.  Fire 
Ass'n,  92  N.  Y.  311,  is  perfectly 
reconcilable;  i.  e.,  that  the  Amend- 
ment XIV.,  which  prohibits  states 
from  denying  to  any  person  the 
equal  protection  of  the  laws,  does 
not  apply  to  conditions  imposed  on 
foreign  corporations  on  entering  the 
state,  although  it  may  afiEord  them 
security  after  they  have  complied 
with  such  conditions.  See  §  400. 
At  all  events,  corporations  are  **  per- 
sons ^'  within  the  meaning  of  the 
clause  in  the  Fourteenth  Amend- 
ment to  the   Federal  constitution, 
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forbidding  states  to  deprive  any  per- 
son of  property  without  due  process 
of  law,  or  deny  to  any  person  the 
equal  protection  of  its  laws.  Min- 
neapolis Ry.  Co.  0.  Beckwith,  129 
U.  S.  26;  Pembina  Mfg.  Co.  o.  Peno- 
sylvania,  125  U.  S.  181;  Santa  Claia 
County  V.  Southern  Pao.  R.  R.,  118 
U.  S.  394. 

*  People  «.  Fire  Ass'n,  92  N.  Y. 
311;  PhcBuiz  Ins.  Co.  v.  Welch,  29 
Kans.  672;  State  v.  Western  Un.  Tel. 
Co.,  73  Me.  518;  Western  Un.  Tel. 
Co.  9.  Mayer,  28  Ohio  St.  521;  bat  see 
Clark  9.  Port  of  Mobile,  10  Ins.  Law 
Journal,  357;  Scottish  Union,  etc., 
Ins.  Co.  V.  Herriot,  109  Iowa,  606; 
except  where  such  taxation  would 
conflict  with  the  exercise  of  powezB 
granted  to  Congress  by  the  Federal 
constitution,  see  §  486.  The  state 
may  levy  a  franchise  tax  upon  a  co^ 
poration  doing  business  in  that  state 
from  which  are  exempted  oorporsr 
tions  foreign  and  domestic  wholly 
engaged  in  manufacture  in  that  state. 
New  York  State  o.  Roberts,  171  U.S. 
658.  See,  also,  §§379  et  seg.,  on 
the  territorial  extent  of  corporate 
powers. 

*  See  ante,  §  4696. 
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cies  and  instraments  of  the  national  government  would  be 
incompatible  with  that  government's  existence.  Since  the 
greatest  of  constitutional  decisions,  McCulloch  v.  Maryland,^ 
these  propositions  have  not  been  questioned. 

§  482.  The  exemption  of  Federal  agencies  from  state  taxa- 
tion is  held  to  depend,  not  upon  the  nature  of  the 
agencies,  nor  upon  the  manner  in  which  they  are  ]^cuL 
constituted,  nor  even  upon  the  fact  that  they  are 
such  agencies.  Does  the  tax,  in  truth,  impair  their  power  to 
serve  the  Federal  government  as  they  were  intended  to  serve 
it?  this  is  the  material  question.^  Accordingly,  while  a  state 
tax  on  the  operations  of  a  Federal  agency  or  instrument  would 
be  void  as  a  direct  obstruction  to  the  exercise  of  the  powers  of 
the  Federal  government,  yet  if  such  agency  or  instrument  be  a 
stock  corporation,  a  state  tax  upon  its  property  may  be  valid, 
provided  the  tax  leaves  the  corporation  free  efficiently  to  dis- 
charge its  duties  to  the  Federal  government,  and  in  no  way 
impairs  the  functions  of  the  corporation  as  a  Federal  agency.^ 
K  these  propositions  are  correct,  a  fortiori  the  employment  of 
a  corporation,  originally  chartered  by  a  state,  in  the  service  of 
the  Federal  government,  does  not  exempt  it  from  state  taxa- 
tion ;  at  least  in  the  absence  of  legislation  on  the  part  of  Con- 
gress indicating  that  such  exemption  is  deemed  by  Congress 


M  Wheat.  405.  Franchises  granted 
to  a  corporation  by  Ck>Dgre88  cannot 
be  taxed  by  a  state.  California  o. 
FMificR.R.Co.,  127U.  S.  1.  A  state 
cannot  tax  the  capital  stock  of  a  cor- 
poration issued  for  patent  rights 
granted  by  the  United  States.  Com- 
monwealth V.  Philadelphia  County, 
157  Pa.  St  627;  Peo.  tx  reL  Edison 
Co.  0.  Assessors,  156  N.  T.  481 ;  copy- 
rights are  likewise  exempt  from  the 
taxing  power  of  the  state.  Peo.  ex 
reL  A  J.  Johnson  Co.  o.  Roberts,  159 
N.  Y.  70. 

*  Bailroad  Co.  v.  Peniston,  18 
Wall.  5. 

'  Bailroad  Oo.  v.  Peniston,  supra; 
Centiml  Pao.  R.  B.  v.  California,  162 
U.S.  91;  Adams  Exp.  Co.  v.  Ohio, 
166  U.  a  194;  National  Bk.  v.  Com- 


monwealth, 9  Wall.  353;  see  Bank  of 
Commerce  v.  New  York  City,  2 
Black,  620;  Bank  Tax  Case,  2  Wall. 
200;  Society  of  Savings  o.  Coite,  6 
Wall.  594;  Provident  Institution  v. 
Massachusetts,  6  Wall.  611;  Hamil- 
ton Co.  V.  Massachusetts,  6  Wall.  633. 
A  state  tax  on  the  capital  stock  is 
not  a  tax  on  fiunchises  granted  by 
the  Fedei-al  government,  and  is  valid. 
Keokuk  and  Hamilton  Bridge  Co.  v. 
niinois,  175  U.  S.  626.  It  may  be 
assumed,  however,  inasmuch  as  Con- 
gress lias  power  to  charter  corpora- 
tions only  in  furtherance  of  some 
Federal  object,  that  any  state  tax  on 
the  property  of  corporations  so  char- 
tered, in  any  way  discriminating 
against  them,  would  be  held  uncon- 
stitutional. 
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essential  to  the  full  performance  on  the  part  of  the  corporation 
of  its  obligations  to  the  Federal  government.* 

§  483.  The  most  numerous  and  important  class  of  corpo- 
rations incorporated  by  Congress  are  the  national 
tiouof^"^  banks ;  which  are  instruments  designed  to  aid  the 
SJ?k8*^  Federal  government  in  the  administration  of  an 
important  branch  of  the  public  service.  Being  such 
means  and  brought  into  existence  for  that  purpose,  the  states 
can  exercise  no  control  over  them,  nor  in  any  way  affect  their 
operations,  except  in  so  far  as  Congress  may  permit.'  To  what 
extent  national  banking  interests  may  be  taxed  by  the  states, 
Congress  has  provided  as  follows : — 

"  Nothing  herein  shall  prevent  all  the  shares  in  any  asso- 
ciation from  being  included  in  the  valuation  of  the  personal 
property  of  the  owner  or  holder  of  such  shares,  in  assessing 
taxes  imposed  by  authority  of  the  state  within  which  the  asso- 
ciation is  located ;  but  the  legislature  of  each  state  may  deter- 
mine and  direct  the  manner  and  place  of  taxing  all  the  shares 
of  national  banking  associations  located  within  the  state,  sub- 
ject only  to  the  two  restrictions,  that  the  taxation  shall  not  be 
at  a  greater  rate  than  is  assessed  upon  other  moneyed  capital 
in  the  hands  of  individual  citizens  of  such  state,  and  that  the 
shares  of  any  national  banking  association  owned  by  non- 
residents of  any  state  shall  be  taxed  in  the  city  or  town  where 
the  bank  is  located,  and  not  elsewhere.  Nothing  herein  shall 
be  construed  to  exempt  the  real  property  of  associations  from 
either  state,  county,  or  municipal  taxes,  to  the  same  extent, 
according  to  its  value,  as  other  real  property  is  taxed."' 


1  Thompson  v.  Pac.  R.  R.,  9  WaU. 
670. 

'^  Farmer^s,  etc.,  National  Bank  v. 
Deariug,  01  U.  S.  29;  PoUardv.  State, 
05  Ala.  628;  City  of  Carthage  v.  First 
National  Bank,  71  Mo.  508;  Maguire 
V,  Board  of  Revenue,  71  Ala.  401; 
Peo.  V.  Nat  B'k  of  D.  O.  Mills  &  Co., 
123  Cal.  53;  First  Nat.  B'k  v.  San 
Francisco,  129  Cal.  06.  See  Linton 
V.  Childs,  100  Ga.  567,  where  a  tax 
upon  bank  presidents  was  held  not 
to  apply  to  presidents  of  national 
banks. 
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It  is  within  the  constitatioDsl 
power  of  Congress  to  establish  a  na- 
tional bank  in  any  state,  and  provide 
that  its  shares  shall  be  exempt  from 
taxation  by  other  states.  Flint  v. 
Board  of  Aldermen,  90  Mass.  141. 
See  McCulloch  v.  Maryland,  4  Whest. 
405. 

>  U.  S.  Rev.  Stat  §  6210.  See  Boyer 
V.  Boyer,  118  U.  S.  680. 

The  power  of  a  state  to  tax  national 
banks  comes  from  the  act  of  Con- 
gress, which  must  be  obeyed  in  thor- 
ough good  faith.  First  National  Bank 
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§  484.  With  reference  to  these  statutory  provisions,  it  was 
held  that  the  New  York  statute,  passed  March  9,  1865,  by 
ivhich  it  was  enacted  that  shares  in  a  national  bank  held  by 
any  person  or  body  corporate  should  be  "  included  in  the  valu- 
ation of  the  personal  property  of  such  person  or  body  corporate 
in  the  assessment  of  taxes  in  the  town  or  ward  where  such  bank- 
ing association  is  located,  and  not  elsewhere,"  but  which  did 
not  provide  that  the  tax  imposed  should  not  exceed  the  rate 
imposed  on  the  shares  of  any  of  the  banks  organized  under 
state  authority,  is  unwarranted  and  void,  no  tax  having  been 
laid  by  the  state  on  shares  in  the  stock  of  state  banks,  though 
there  was  a  tax  on  the  capital  of  sach  banks.^  It  was  held, 
however,  that,  within  the  limits  of  the  National  Banking  Act, 
a  state  might  tax  the  entire  interest  of  the  shareholder  in 
national  banking  shares ;  and  that,  too,  without  regard  to  the 
fact  that  a  part  or  the  whole  of  the  capital  of  the  bank  was 
invested  in  Federal  bonds  exempted  from  state  taxation  by 
act  of  Congress.  Such  a  tax  the  court  considered  but  a  tax 
on  the  new  uses  or  privileges  conferred  by  the  charters  of 
national  banks  in  respect  of  the  bonds,  and  a  valid  condition 
annexed  to  their  new  use.^  If  the  rate  of  taxation  by  a  state 
on  the  shares  in  national  banks  is  not  greater  than  the  rate 
upon  the  moneyed  capital  of  individuals  which  is  subject  to 
taxation;  that  is,  if  no  greater  proportion  or  percentage  of 
tax  is  levied  on  the  valuation  of  such  shares  than  is  levied 
upon  other  taxable  moneyed  capital  in  the  hands  of  citizens 


V.  St  Joseph,  46  Mich.  626.  The  ter- 
ritories possess  the  same  power  as 
the  states  to  tax  national  banks. 
Talbott  V,  Silver  Bow  County,  130 
U.  S.  43S.  See,  Owensboro  Nat. 
Bank  o.  Owensboro,  173  U.  S.  664, 
holding  that  a  tax  on  the  franchise 
of  a  national  bank  is  invalid.  Third 
National  Bank  v.  Stone,  174  U.  S.  432. 

The  legislature  may  tax  the  prop- 
erty of  a  corporation  and  also  tax 
the  shareholders  separately  on  their 
•hares.  Cook  «.  City  of  Burlington, 
69  Iowa,  251. 

^Yan  Allen  v.  The  Assessors,  3 
WaU.  573. 

'Van  ADen  v.   The  Assessors,  3 


Wall.  573,  Chase,  C.  J.,  and  Wayne 
and  Swayne,  JJ.,  dissenting.  Ac- 
cord, Bradley  v.  People,  4  Wall.  450; 
Nat.  Bank  v.  Commonwealth,  9  Wall. 
353 ;  in  which  last  case  the  court  held 
that  a  tax  might,  properly  speaking, 
be  a  tax  on  shares,  though  it  was 
collected  from  tlie  bank  instead  of 
from  the  individual  8hareholdei*s. 
See,  also,  Mercantile  B'k  v.  New 
York,  121 U.  S.  128;  People  r.  Home 
Ins.  Co.,  92  N.  Y.  328;  Union  Bank 
V.  City  of  Richmond,  94  Ya.  316; 
Cleveland  Trust  Co.  v.  Lander,  62 
Oh.  St.  266;  compare  Philadelphia 
Contributionship  v.  Commonwealth, 
98  Pa.  St.  48. 
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of  the  state,  the  tax  conforms  with  the  National  Banking 
Act.^  And  the  state  tax  law  will  be  valid  unless  an  inten- 
tion to  discriminate  against  national  banks  or  actual  and  ma- 
terial discrimination  against  them  be  shown.^  It  has  further 
been  held  under  the  act  of  Congress  of  February  10, 1868,'  per- 
mitting the  state  legislatures  to  direct  the  manner  of  taxing 
shares,  that  shares  in  national  banks  may  be  valued  for  taxa- 
tion at  an  amount  above  their  par  value.' 


1  People  V.  The  ComnLissioners,  4 
Wall.  244,  affirmiag  Van  Allen  v.  The 
ABsessors,  supra.  The  fact  that  the 
state,  in  the  chattel's  of  two  state 
banks,  has  disabled  itself  from  tax- 
ing them,  does  not  prevent  the  state 
from  taxing  shares  in  other  state 
banks  and  in  national  banks.  Lion- 
berger  v.  Rouse,  9  Wall.  468;  com- 
pare First  National  Bank  v.  Waters, 
10  Blatchf.  242.  A  gi-ant  to  owners 
of  a  certain  class  of  property  called 
** credits''  (Ohio)  of  the  light  to 
deduct  certain  debts,  not  granted  to 
other  owners  of  moneyed  capital 
does  not  invalidate  a  tax  on  national 
bank  shares.  First  Nat'l  B'k  of  Wel- 
lington V,  Chapman,  173  U.  S.  205. 
See,  also,  Commercial  Bank  v. 
Chambers,  182  U.  S.  556. 

2  Davenport  B'k  v.  Davenport,  123 
(J.  S.  83 ;  B'k  of  Redemption  v.  Boston, 
125  U.  S.  60.  Unless  there  is  an  in- 
tention to  discriminate,  the  mere  fact 
that  the  national  bank  is  not  allowed 
to  deduct  stock  in  other  corporations 
which  are  taxable  upon  their  capital 
stock  in  Washington,  does  not  violate 
§  5210.  Pacific  Nat.  B'k  v.  Pierce 
County,  20  Wash.  675.  Money  in- 
vested in  railroad  and  manufactur- 
ing enterprises  which  do  not  com- 
pete with  the  banking  business  is 
not  within  the  meaning  of  §  5210,  for- 
bidding taxation  upon  shares  in 
national  banks  at  a  greater  rate  than 
**  upon  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  the 
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state."  Aberdeen  Bank  v.  CheliaHs 
Co.,  166  U.  S.  440;  nor  is  money  in- 
vested in  trust  companies  orgaidzed 
under  the  laws  of  New  York.  Jen- 
kins V.  NefiF,  163  N.  Y.  320;  cf.  Me- 
chanics' Nat  B'k  9.  Baker,  Rec'r,  65 
N.  J.  L.  113. 

*Ante,  §5210,  U.  S.  Rev.  Stat 

*  Hepburn  v.  The  School  Directors, 
23  Wall.  480;  see  People  v.  Commis- 
sioners of  Taxes,  04  U.  S.  415;  Staf- 
ford National  Bank  c.  Dover,  58  N. 
H.  316. 

But  the  provision  of  §  5210  of  the  U. 
S.  Rev.  Stat,  that  state  taxation  on 
the  shares  of  any  national  banking 
association  shall  not  be  at  a  greater 
rate  than  is  assessed  on  other  mon- 
eyed capital,  has  reference  to  the 
entire  process  of  assessment,  and  in- 
cludes the  valuation  of  the  shares  as 
well  as  the  rate  of  percentage  charged 
thereon.    A  New  York  statute  which 
permits  a  person  to  deduct  his  just 
debts  from  the  valuation  of  all  his 
personal  property,  except  from  so 
much  thereof  as  consists  of  national 
banking    sharas,  taxes   them  at  a 
greater  rate  than  other  moneyed  capi- 
tal ,  and  is  void  as  to  them .    People  v. 
Weaver,  100  U.  S.  530;  Supervisors  s. 
Stanley,  105  U.  S.  305;  Whitbeckv^ 
Mercantile  National  Bank,  127  U.  & 
103;  Newport  v.  Madgett,  18  Wash. 
271.    See  Pelton  v.  National  Bank, 
101  U.  S.  143;  Cnmmings  v.  National 
Bank,  101  U.  S.  153. 

The  personal  property  of  an  insol- 
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§  485.  Of  great  interest  are  the  restrictions  on  the  power 
of  the  state  to  tax  corporations  which  arise  from  the  Restrio- 
essentially  exclusive  power  or  Congress  to  regulate  f^  ^*^ 
commerce    with    foreign    nations  and    among  the  f^^  arising 
states.^    The  power  of  a  state  to  authorize  railroads  w)wer  of 
and  other  highways  is  unrestricted,  and  the  dispo-  torog^to 
sition  of  revenues  from  them  lies  in  its  discretion.*       commerce. 

A  state  may  license  and  tax  occupations  extending  beyond 
its  borders,  provided  it  does  not  discriminate  in  favor  of  simi- 
lar occupations  that  are  carried  on  entirely  within  its  borders.' 
Bat  a  state  cannot  impose  a  tax  on  the  movement  of  persons 
or  commodities  from  one  state  to  another.'  A  state  tax  on 
freight  transported  from  state  to  state  is  void,  as  amounting 
to  a  regulation  of  commerce  between  the  states  ;  for,  whenever 
a  subject,  over  which  a  power  regulative  of  commerce  is 
asserted,  is  in  its  nature  national  or  interstate,  it  may  be  said  to 
require  exclusive  regulation  by  Congress ;  and  the  transporta- 
tion of  passengers  or  merchandise  through  a  state  is  of  this 
nature.^    On  the  other  hand,  a  state  tax  on  the  gross  receipts 


ir^nt  natiooal  bank  in  the  Iiands  of  a 
receiver  is  exempt  from  state  tax- 
ation. Rosenblatt  v.  Jolinston,  104 
U.  S.  462.  A  national  bank  may,  on 
behalf  of  its  shareholders,  maintain 
a  rait  to  enjoin  the  collection  of  a 
state  tax  unlawfnlly  assessed  on 
their  shares.  Hills  v.  Exchange 
Bank,  105  U.  S.  319;  Evansville 
Bank  o.  Britton,  105  U.  S.  322;  Cum- 
mlogsv.  National  Bank,  101  IT.  S. 
153;  National  Albany  Exchange 
Bank  9.  Wells,  18  Blatchf.  498;  City 
National  Bank  o.  Padncah,  2  Flip- 
Pin,  61;  Gitizena  Nat  Bank  v.  Co- 
lumbia County,  23  Wash.  441.  But 
8ee  f  4926,  note. 

^  See  for  the  effect  of  these  exclu- 
sive powers  of  Congress  in  restrict- 
ing the  police  power  of  the  states, 
ante,  fj  474^-474(2. 

'  Kailroad  Co.  v.  Maryland,  21 
Wall.  456. 

*  Machine  Co.  «.  Qage,  100  U.  S. 
<n6;  Osborne  v.   Mobile,    16  Wall. 


479.  Compare  Ward  v,  Maryland, 
12  Wall.  418;  Erie  Ry.  Co.  v.  State, 
31  N.  J.  L.  531;  Jackson  Mining  Co. 
V.  Auditor-General,  32  Mich.  488; 
Chicago  A  E.  I.  R.  R.  Co.  v.  State, 
153  Ind.  134. 

*  Crandall  v.  State  of  Nevada,  6 
Wall.  35;  Railroad  Co.  v.  Maryland, 
21  Wall.  456.  Compare  Moran  v. 
New  Orleans,  112  U.  S.  69;  Coe  v. 
Errol,  116  U.  S.  517;  Pickard  tJ.  Pull- 
man Southern  Car  Co.,  117  U.  S.  34. 
A  state  cannot  tax  a  foreign  railroad 
corporation  upon  its  business  within 
the  state  when  that  is  exclusively  a 
business  of  interstate  commerce;  it 
cannot  tax  the  foreign  corporation 
for  the  privilege  of  caiTying  on  in- 
terstate commerce  within  the  state 
borders.  People  v.  Wemple,  138  N. 
T.  1.  Compare  Lehigh  Valley  R.  R. 
Co.  V.  Pennsylvania,  145  U.  S.  192; 
State  V.  Stephens,  146  Mo.  662. 

^Case  of  the  State  Freight  Tax, 
15   Wall.  233.      But  the  court  said 
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of  a  railroaxi  company  is  not  such  a  regulation  of  interstate  com- 
merce as  to  be  repugnant  to  the  constitution,  even  though  the 
gross  receipts  are  made  up  in  part  from  freights  received  for  the 
transportation  of  merchandise  from  the  state  laying  the  tax  to 
another  state,  or  for  transportation  from  another  state  into  the 
state  laying  the  tax;  nor  is  such  a  tax  a  tax  on  imports  or 
exports.^  And  it  is  further  held  a  state  may  tax  the  vehicles 
of  commerce  like  other  property  owned  by  its  citizens.' 

A  state  cannot  impose  a  tax  on  commodities  by  reason  of 
their  foreign  origin ;  nor  in  any  way  discriminate  in  its  tax 
laws  against  the  products  of  other  states  brought  within  its 
boundaries.'  The  power  of  Congress  to  regulate  commerce 
''  continues  until  the  commodity  has  ceased  to  be  the  subject 
of  discriminating  legislation  by  reason  of  its  foreign  charac- 
ter. That  power  protects  it,  even  after  it  has  entered  into  the 
state,  from  any  burden  imposed  by  reason  of  its  foreign  ori- 


that  it  recognized  fully  the  power 
of  a  state  to  tax  its  own  internal 
commerce,  and  the  francliises,  prop- 
erty, and  business  of  its  own  corpo- 
rations, provided  interstate  trade 
and  commerce  were  not  thereby  em- 
barrassed or  restricted.  lb.  Com- 
pare Piissenger  Cases,  7  How.  288; 
Delaware  Railroad  Tax,  18  Wall. 
206;  Fargo  v.  Michigan,  121  U.  S. 
230;  Philadelphia,  etc.,  S.  S.  Co.  v. 
Pennsylvania,  122  U.  S.  326. 

1  State  Tax  on  Railway  Gross  Re- 
ceipts, 15  Wall.  284.  See  Ohio  and 
Mississippi  R.  R.  Co.  v.  Weber,  96 
III.  443;  see  Maine  v.  Grand  Trunk 
Ry.  Co.,  142  U.  S.  217;  Cumberland 
<fe  Pa.  R.  R.  Co.  V.  State,  92  Md.  668. 

Maryland  granted  to  a  railroad 
company  a  franchise  to  build  a  road 
from  Baltimoi-e  to  Washington,  stip- 
ulating that  the  company  should 
charge  not  more  than  two  and  a 
half  dollars  per  passenger,  and  that 
at  the  end  of  every  six  months  the 
company  should  pay  to  the  state 
one-fifth  of  the  amount  received  for 
the    transportation   of    passengers. 
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Heldf  that  such  stipulation  was  not 
unconstitutional  as  being  a  restrict- 
tion  on  free  intercourse  and  traffic 
between  the  states,  and  that  it  dif- 
fered from  a  tax  or  duty  on  the 
movements  or  operations  of  com- 
merce between  the  states.  Railroad 
Co.  V.  Maryland,  21  Wall.  456;  com- 
pare Osborne  o.  Mobile,  16  Wall. 
479. 

3  Wiggins  Ferry  Co.  v.  East  St 
Louis,  107  U.  S.  365;  compare 
Transportation  Co.  v.  Wheeling,  99 
U.  S.  273;  Passenger  Cases,  opinion 
of  McLean,  J.,  7  How.  288,  402; 
Commonwealth  v.  Gloucester  Ferry 
Co.,  98  Pa.  St.  105;  Transit  Co.  v. 
Lynch,  18  Utah,  378.  The  fact  that 
a  bridge  over  a  river  is  used  for  in- 
terstate commerce  does  not  prevent 
a  state  from  taxing  so  much  of  it  as 
is  within  its  borders.  Pittsburg, 
etc.,  Ry.  Co.  v.  B'd  of  Public  Works, 
167  U.  S.  32;  see  Henderson  Bridge 
Co.  V.  Henderson  City,  173  U.  &  692. 

s  Walling  v.  Michigao,  116  U.  S. 
446. 
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gin.  .  .  .  The  fact  that  Congress  has  not  seen  fit  to  prescribe 
any  specific  rales  to  govern  interstate  commerce  does  not  affect 
the  qnestion.  Its  inaction  on  this  subject,  when  considered  with 
reference  to  its  legislation  with  respect  to  foreign  commerce,  is 
equivalent  to  a  declaration  that  interstate  commerce  shall  be 
free  and  untrammelled." ' 

§  486.  In  respect  of  its  foreign  and  interstate  business  a 
telegraph  company  is,  as  an  instrument  of  commerce,  subjgct 
to  the  regulating  power  of  Congress,  and  if  it  ac- 
cepts   the    provisions    of   title    sixty-five,    of    the  oompftnfes. 
Revised  Statutes  of  the  United  States,  it  becomes 
a  Federal  agent  in  so  far  as  the  business  of  the  Federal  gov- 
ernment is  concerned.    Accordingly,  when  such  a  company 
has  accepted  those  provisions,  state  laws,  in  so  far  as  they 
impose  a  specific  tax  on  each  message  which  the  company 
transmits  beyond  the  state,  or  on  messages  sent  by  a  United 
States  officer  over  its  lines  on  public  business,  are  unconstitu- 
tional.^   Nor  can  a  state  impose  a  license  tax  on  such  a  corpo- 
ration.^ 

§487.  It  will  be  noticed  that  the  restrictions  so  far  dis- 
cussed on  the  power  of  a  state  to  tax  corporations,  depend  on 
the  relation  that  a  state  under  the  constitution  bears  to  the 
United  States  government,  rather  than  on  any  special  relations 
that  a  corporation  bears  to  the  state  incorporating  it,  or  to 


^Welton  V.  state  of  Missouri,  91 
TJ.  S.  275,  282.  See,  also,  Weber  v. 
Virginia,  103  U.  S.  344;  Guy  v. 
Biltimore,  100  U.  S.  434;  Tiernau  v. 
atnker,  102  U.  S.  123;  Cook  v.  Penn- 
sylvania, 97  U.  S.  566;  Higgins  o. 
Three  Hundred  Casks  of  Lime,  130 
Mass.  1.  Compare  Turner  v.  Mary- 
land, 107  U.  S.  38. 

Congresa  has  now  passed  an  inter- 
state commerce  bill,  in  the  construc- 
tion of  which  many  questions  are 
likely  to  arise;  see  §  474a-474(2. 

"Telegraph  Co.  v,  Texas,  105  U.  S. 
^;  Ratterman  v.  Western  Uo.  Tel. 
Co.,  127  U.  S.  411;  Western  Un.  Tel. 
Co.  V.  Alabama,  132  U.  S.  472.  See 
American   Union  Telegraph  Co.  v. 


Western  Union  Telegraph  Co.,  67 
Ala.  26.  Such  a  law  would  be  un- 
constitutional, not  only  as  being  a 
regulation  of  interstate  commerce, 
but  also  as  interfering  with  a  Fed- 
eral agency. 

»  Leloup  ».  Port  of  Mobile,  127  U.  S. 
640.  See  Norfolk,  etc.,  R.  R.'Co.  «. 
Pennsylyania,  136  U.  S.  114;  Crutcher 
V.  Kentucky,  141  U.  S.47.  But  a  city 
may  make  the  telegi-aph  company 
pay  for  the  use  of  its  streets.  St. 
Louis  V.  Western  Un.  Tel.  Co.,  148 
U.  S.  92;  lb.  149  U.  S.  465;  and  can 
impose  a  license  tax  on  business  done 
within  city  limits.  Postal  Tel.  Co. 
V,  Charleston,  153  U.  S.  692. 
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other  states.  These  restrictions  derive  their  importanoe  in 
regard  to  corporations  from  the  fact  that  enterprises  of  great 
magnitude,  like  the  building  and  working  of  railroads  and 
telegraphs  extending  through  several  states,  are  ordinarily 
undertaken  by  corporations,  the  means  of  single  individuals 
rarely  suflScing  for  the  successful  carrying  out  of  such  enter- 
prises. On  the  other  hand,  the  restrictions  remaining  for 
djgcussion  on  the  power  of  a  state  to  tax  corporations,  arise 
from  special  contractual  relation  between  a  corporation  and 
the  state  incorporating  it,  and  from  the  application  of  the  rule 
that  no  man  shall  be  deprived  of  his  property  without  due 
process  of  law. 
§  488.  In  incorporating  a  corporation,  a  state  legislature 
may  exempt  from  taxation  the  corporate  property 
2en^S^  for  a  specified  time,  or  forever ;  and  this  exemption 
tto™  **^*"  ^^y  ^^  '^™  taxation  beyond  a  certain  amount,  or 
from  any  taxation  whatsoever.  Such  an  exemption, 
when  made  by  the  legislature  at  the  time  of  incorporating  the 
corporation,  and  when  expressed  in  clear  and  unmistakable 
terms,^  constitutes  a  contract  between  the  corporation  and  the 
state,  the  obligation  of  which  would  be  impaired  by  any 
subsequent  state  law  at  variance  with  its  terms.^    Thus,  in 


^  To  sustain  against  a  state  a  con- 
tract not  to  tax  a  corporation,  the 
terms  must  be  clear  and  unequivocal. 
North  Missouri  Railroad  v.  Maguire, 
20  Wall.  46;  Memphis  Gas  Co.  v. 
Shelby  County,  109  U.  S.  898;  St. 
Louis  0.  Manufacturers^  Savings 
Bank,  49  Mo.  574.  That  a  state  has 
chartered  a  corporation  without 
reserving  the  right  to  alter  and  re- 
peal does  not  prevent  the  state  from 
taxing  the  franchises  and  property 
of  such  corporation.  Providence 
Bank  v,  BiUings,  4  Pet.  519.  See 
Portland  Bank  v,  Apthorp,  12  Mass. 
252;  Commonwealth  v.  Lancaster 
Savings  Bank,  128  Mass.  493. 

'  When  a  state  in  chartering  a 
charitable  corporation  exempts  its 
property  from  taxation,  a  subsequent 
law    taxing    its   property    is    void.  | 
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Washington  University  v.  Rouse,  8 
Wall.  439;  Home  of  the  Friendless 
V.    Rouse,     ib.     430;  University  v. 
People,  99  U.  S.  309;  Asylum  o.  New 
Orleans,   105  U.  S.  302;  Mobile  and 
S.  H.  R.  R.  Co.  9.  Kennerly,  74  Ala. 
566.    The  same  is  true  of  a  railroad 
corporation.    Humphrey  v.  Pegoet, 
16  Wall.  244;  Farrington  v.  Tennes. 
see,  95  U.  S.  679;  Pacific  Railroad 
Co.  V.  Maguire,  20  WaH.  86;  Steana 
V,  Minn.,  179  U.  S.  223;  Diilath  A 
I.  R  R.  Co.  V.  St  Louis  County,  179 
U.  S.  302.    And  of  other  stock  oo^ 
porations;  Jefferson  Branch  Bank  0. 
Skelly,     1     Black,     436;     Franlcliu 
Branch  Bank  v.  Ohio,  1  Black,  474; 
ace.  Mobile  and  Ohio  R.  R  Co.  v. 
Moseley,  52  Miss.  127;  Atlantic  and 
Oulf  R.  R.  Co.  V.  Allen,  15  Fla.  687; 
Bank  of  Commerce  v,  McCtowan,  8 
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1845,  the  l^islatare  of  Ohio  chartered  a  bank,  stipulating  that 
the  bank  should  pay  a  certain  tax,  which  should  be  in  lieu  of 
all  other  taxes ;  in  1852  an  act  was  passed,  levying  taxes  on 
the  bank  to  a  greater  amount,  and  this  last  act  was  held  void 
as  impairing  the  obligation  of  a  contract.^ 

§  489.  Exemptions  from  taxation  constituting  a  contract  on 
the  part  of  the  state  not  to  tax,  are  held  never  to  ^^ever  arise 
arise  by  implication;*  and  are  construed  narrowly  ^^^^^^•^ 


Lea  (TenD.)t  708;  NeuBtadt  v, 
Illinois  Central  K.  R.  Co.,  31  III.  484. 
Bat  these  doctrines  have  not  been 
nniTersally  acquiesced  in  by  the 
state  courts,  or  even  by  all  the 
jadges  of  the  Federal  Supreme 
Coort.  That  a  state  cannot  bargain 
away  its  taxing  powers  was  held  in 
Mechanics  and  Traders*  Bank  v. 
Debolt,  1  Ohio  St.  501;  Toledo  Bank 
e.  Bond,  ib.  622;  Skelly  o.  Jefferson 
Branch  Bank,  9  Ohio  St.  606;  Mott 
e.  Pennsylyania  R.  R.  Co.,  30  Pa.  St. 
9.  See  Brewster  v.  Hough,  10  N.  H. 
138;  West  Wisconsin  R.  R.  Co.  v. 
Superrisors,  35  Wis.  257;  State  v. 
Nor.  Cen.  Ry.  Co.,  90  Md.  447; 
Washington  Uniyersity  v.  Rouse,  8 
Wall.  439,  per  Chase,  C.  J.,  Miller 
and  Field,  JJ.,  dissenting.  Com- 
pare the  remarks  of  Marshall,  C.  J., 
in  ProTidence  Bank  o.  Billings,  4' 
Pet  519,  563,  and  the  strong  adverse 
criticism  of  this  case  in  Angell  and 
Ames  on  Corp.,  §§465-469. 

^  Dodge  9.  Woolsey,  18  How.  331 ; 
Accord,  State  Bank  of  Ohio  v. 
Knoop,  16  How.  369.  See  Gordon  o. 
Appeal  Tax  Court,  3  How.  133; 
State  V.  Berry,  2  Harrison  (N.  J.), 
80.  A  charter  exempting  the  prop- 
erty of  a  railroad  company,  and  the 
shares  therein  from  taxation,  ex- 
empts not  only  the  rolling  stock  and 
nil  estate,  but  also  the  franchise  of 
the  corporation  ;  and  a  subsequent 
Isw  taxing  the  franchise  impairs  the 
obligation  of  a  contract,  and  is  void. 


Wilmington  Railroad  o.  Raid,  13 
Wall.  264 ;  Raleigh  and  Gaston 
R.  R.  Co.  V.  Reid,  18  Wall.  269; 
Worth  9.  Wilmington,  etc.,  R.  R. 
Co.,  89  N.  C.  291;  Worth  r.  Peters- 
burg R.  R.  Co.,  89  N.  C.  301.  In 
Tennessee  v,  Whitworth,  117  U.  S. 
129,  the  exemption  of  "  capital  stock  ** 
from  taxation  was  construed  to  ex- 
empt the  shares  in  the  hands  of  share- 
holders. 

2  Wilmington,  etc.,  R.  R.  Co.  v. 
Alsbrook,  146  U.  S.  279.  A  provi- 
sion in  an  act  consolidating  two  rail- 
road companies,  requiring  the  con- 
solidated company  to  pay  a  tax  of 
one-quarter  per  cent,  on  its  stock, 
does  not  prevent  the  legislature  from 
imposing  further  and  different  taxes. 
Delawai-e  Railroad  Tax,  18  Wall.  206. 
See,  also.  People  o.  Commissioners  of 
Taxes,  82  N.  Y.  459;  Lincoln  St.  Ry. 
Co.  V.  Lincoln,  61  Neb.  109. 

The  charter  of  a  street  railroad 
company  provided  that  the  company 
should  pay  a  license  of  930  for  each 
car  run  by  the  company ;  subse- 
quently the  legislature  raised  the 
license  to  f50.  Held^  that  there 
was  no  contract  to  require  only  $30. 
Railway  Co.  v.  Philadelphia,  101 
U.  S.  528.  The  court  said  that  even 
if  this  provision  had  constituted  a 
contract,  under  its  constitutional 
power  reserved  to  alter  and  amend 
the  legislature  could  have  imposed 
the  additional  license.  Ib.  Ace.  John- 
json  V.  Philadelphia,  60  Pa.  St.  445; 
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in  favor  of  the  state.^  Thus  a  clause  in  a  charter  requiring 
the  corporation  '^to  pay  to  the  state  an  annual  tax  of  one- 
half  of  one  per  cent,  on  each  share  of  capital  stock  which 
shall  be  in  lieu  of  all  other  taxes,"  while  it  limits  the  tax 
on  each  share  of  stock  in  the  hands  of  shareholders,  does  noc 
cover  the  capital  stock  of  the  corporation  or  its  surplus  or 


Frankford  &  P.  Pass*r  Ry.  Co.  o. 
Philadelphia,  58  Pa.  St.  119.  The 
grant  to  a  corporation  of  a  privilege  to 
manufacture  and  vend  gas  in  a  city 
for  a  certain  term  of  years,  which 
places  restrictions  on  the  prices  that 
may  be  demanded  by  the  corporation, 
does  not  exempt  the  corporation  from 
the  imposition  of  a  license  tax.  Mem- 
phis Gas  Co.  V.  Shelby  County,  109 
U.  S.  398. 

When  a  corporation  is  chartered 
with  the  unconditional  right  to  in- 
crease  its  capital  stock  (power  to 
alter,  etc.,  not  reserved),  the  state 
cannot  exact  a  bonus  (not  a  tax)  on 
the  corporation  increasing  its  stock. 
Commonwealth  v.  Erie,  etc..  Trans. 
Co.,  107  Pa.  St.  112.  But  when  a 
charter,  which  is  subject  to  altera- 
tion and  repeal,  provides  that  the 
corporation  shall  not  be  taxed  until 
its  dividends  amount  to  a  certain  per 
cent.,  the  state  may  still  tax  the  cor- 
poration before  that  condition  of 
affairs  exists.  Commonwealth  v. 
Fayette  County  R.  R.  Co.,  55  Pa.  St. 
452.  See  Gulf  &  Ship.  I.  R.  R.  Co. 
V,  Hewes,  183  U.  S.  66.  Compare 
§  461,  antCy  and  §  497,  note.  See, 
also,  cases  in  the  following  note. 

I  Railroad  Cos.  v.  Gains,  97  U.  S. 
697;  Railroad  Co.  v.  Commissioners, 
103  U.  S.  1;  Hoge  v.  Railroad  Co., 
00  U.  S.  348;  Bailey  o.  Maguire,  22 
Wall.  215;  Morgan  v.  Louisiana,  93 
U.  S.  217;  Roosevelt  Hospital  v.  City 
of  New  York,  84  N.  Y.  108;  Academy 
0.  Exeter,  68  N.  H.  306;  Tucker  o. 
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Ferguson,  22  Wall.  527;  Memphis  & 
L.  R  R.  R.  Co.  V.  Railroad  Commis- 
sioners, 112  U.  S.  609;  Yazoo  R.  R. 
Co.  o.  Thomas,  132  U.  S.  174;  Vicks- 
burg,  etc.,  Ry.  Co.  o.  Dennis,  116 
U.  S.  665;  New  Orleans  City,  etc. 
R.  R.  Co.  V.  New  Orleans,  143  U.  S. 
192;  R.  R.  V.  Harris,  99  Tenn.  684; 
Harkreader  v.  Turnpike  Co.,  101 
Tenn.  680.  A  general  statute  ex- 
empting charitable  corporations 
from  certain  taxes  held  to  apply 
only  to  domestic  corporations.  Es- 
tate of  Prime,  136  N.  Y.  347.  An 
exemption  from  taxation  exempts 
from  ordinary  taxes ;  and  does  nut 
exempt  from  special  assessments  for 
local  improvements.  Illinois  Cent 
R.  R.  Co.  V,  Decatur,  147  U.  S.  190: 
Ford  V.  Land  Co. ,  164  U.  S.  662. 

Exempting  the  capital  stock  and 
dividends  from  taxation  does  not 
exempt  lands  granted  to  the  corpo- 
Tation  by  the  state  creating  it.  Bail- 
road  Co.  r.  Loftin,  98  U.  S.  559;  see 
Railway  Co.  v,  Loftin,  105  U.  S.  258: 
Central  R.  R.  Co.  u.  Wright,  164  U. 
S.  327.  Where  the  purposes  for 
which  a  corporation  may  hold  projv 
erty  are  specified  in  connection  with 
an  exemption  of  its  proj^rty  from 
taxation,  the  exemption  applies  only 
to  property  acquired  for  such  par- 
poses.  Bank  v.  Tennessee,  104  U.  8. 
493.  Exemption  from  taxation  of 
the  stock  and  property  of  a  railroad 
company  applies  only  to  property 
used  for  its  business.  Ford  v.  Land 
Co.,  164  U.  8.  662. 
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accumulated  profits;  and  the  state  may  tax  them  further.^ 
Moreover,  to  give  rise  to  sach  a  contract  there  must  be 
some  consideration  therefor  from  the  corporation  ;  as  a  statute 
passed  subsequently  to  the  creation  of  a  corporation,  providing 
that  the  corporation  shall  not  be  taxed  beyond  a  certain  rate, 
is  a  mere  gratuity,  and  may  be  repealed  by  the  state  at  any 
time.'  So  a  statute  of  one  state  permitting  a  corporation  of 
another  state  to  exercise  part  of  its  franchises  in  the  former 
state,  and  laying  a  tax  on  the  corporation  at  the  same  time, 
does  not  preclude  further  taxation  on  the  part  of  the  former 
state.'  And  an  exemption  from  taxation  in  the  nature  of  a 
^  bounty "  has  been  held  repealable,  even  as  to  corporations 
formed  subsequently  to  its  passage  and  with  a  view  to  its  pro- 
visions.* 

§  490.  An  exemption  of  the  property  and  franchises  of  a  corpo- 
ration from  taxation  is  a  privilege  pertaining  to  the  corporation, 
which  does  not  follow  its  property  and  franchises  into 
the  hands  of  subsequent  owners ;   unless  subsequent  ^™^^ 
owners  succeed  to  the  property  and  franchises  of  the  tionnot 

transier- 

corporation  under  special  authority  from  the  state  se-  able, 
caring  to  them  all  the  rights  and  privileges  of  the  cor- 
poration.'   Thus,  upon  the  sale  of  the  property  and  franchises 


>  Shelby  Co.  v.  Union,  etc.,  Bk., 
161  U.  S.  149.  Cf.  Bank  of  Com- 
merce V.  Tennessee,  ib.  134;  Farring- 
ton  0.  Tennessee,  05  U.  S.  670.  So 
exempting  the  capital  stock  does 
not  exempt  shares  in  hands  of  share- 
lu>lder8.  New  Orleans  v.  Citizens* 
Baak,  167  U.  S.  371;  contra,  as  to 
same  bank,  Penrose  v,  Chaffraix, 
106IA.2&O. 

'  Christ  Church  v.  County  of  Phila., 
24  How.  300. .  An  act  of  the  legislar 
ture  exempting  property  from  tax- 
atioQ  is  not  a  ** contract^*  unless 
there  is  a  consideration  for  it,  but  a 
nude  pact  and  revocable.  Tucker 
r.  Ferguson,  22  Wall.  527  ;  West  Wis- 
consin R.  R.  Co.  V.  Supervisors,  03 
IJ.  S.  595  ;  Penna.  R.  R.  Co.  tj.  Bow- 
en,  124  Pa.  St  183.  But  if  the  ex- 
emption  be  contained  in  an  amend- 


ment  to  the  charter  accepted  by  the 
corporation,  the  exemption  consti- 
tutes a  contract  binding  on  the  state. 
University  v.  People,  00  U.  S.  300 ; 
Commonwealth  v,  Pottsville  Water 
Co.,  04  Pa  St.  616. 

•  Erie  Railway  Co.  v.  Pennsylvania, 
21  Wall.  402  ;  Home  Insurance  Co.  v. 
City  Council,  03  U.  S.  116. 

*  Salt  Co.  r.  E.  Saginaw,  13  Wall. 
373. 

6  Railway  Co.  v.  Gill,  156  U.  S.  640. 
See  Tennessee  v,  Whitworth,  117  U.  S. 
130  ;  Nichols  v.  New  Haven  and  N. 
Co.,  42  Conn.  103  ;  State  Board  of  As- 
sessors V.  Morris  <fe  E.  R.  R.  Co.,  40 
N.  J.  L.  103.  A  mortgage  by  a  rail- 
road company  of  its  chaiter,  rights, 
privileges,  and  franchises,  made  in 
pursuance  of  authority  to  mortgage 
'Mts  charter  and  works,  *^  does  not 
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of  a  railroad  oorporation  under  a  mortgage,  in  terms  oovering  the 
franchises  of  the  corporation,  immunity  of  the  property  of 
the  corporation  from  taxation  does  not  accompany  the  prop- 
erty in  its  transfer  to  the  purchaser.    The  court  held  that  the 
franchises  of  a  railroad  corporation  are  positive  rights  and  priv- 
ileges without  which  the  road  could  not  be  successfully  worked, 
and  that  immunity  from  taxation  is  not  one  of  them.    Franchises 
may  pass  to  the  purchaser  as  part  of  the  property ;  immunity 
from  taxation  is  personal,  and  incapable  of  transfer,  without 
express  statutory  direction.^    When  a  railroad  comes  into  the 
possession  of  the  state,  whatever  immunity  from  taxation  may 
have  existed  in  respect  to  it  ceases ;  and  will  not  pass  to  the 
grantee  of  the  state,  if  the  state  at  the  time  of  taking  pos- 
session is  forbidden  by  the  state  constitution  to  grant  immunity 
from  taxation.'    And  when  by  reason  of  restrictions  in  a  state 
constitution  it  is  incompetent  for  the  legislature  to  make  an 
original  grant  of  exemption  from  taxation,  it  is  also  incompe- 
tent for  the  legislature  to  provide  that  the  assignee  of  a  rail- 
road company  which  had  enjoyed  a  personal  non-assignable 
immunity  from  taxation  shall  enjoy  the  immunity  possessed  by 


pass  an  exemption  from  taxation  to 
a  corporation  formed  out  of  the  bond- 
holders after  foreclosure.  Memphis 
&  L.  K  R.  R.  Co.  V.  Railroad  Com- 
missioners, 112  U.  S.  609. 

1  Morgan  v.  Louisiana,  03  U.  S.  217; 
followed  in  LouisTille  A  Nashville 
R.  R.  Co.  0.  Palmes,  100  U.  S.  244; 
Chesapeake  and  O.  Ry.  Co.  o.  Miller, 
114  U.  S.  176;  Picard  v.  Tennessee, 
etc.,  R.  R  Co.,  130  U.  S.  637;  Rail- 
road V.  Pendleton,  156  U.  S.  667; 
Mercantile  Bank  v.  Tennessee,  161 
U.  S.  161;  B.  C.  <fe  A.  R*y  Co.d.  Ocean 
aty,  89  M'd  80;  B.  C.  A  A.  R'y  Co. 
0.  Wicomico  Co.,  03  M*d  113;  see 
Phcenix  Ins.  Co.  v.  Same,  ib.  174; 
Railroad  Cos.  v.  Gaines,  07  U.  S.  607; 
State  V.  Morgan,  28  La.  Ann.  482; 
Railroad  Co.  v.  County  of  Hamblen, 
102  U.  S.  273;  Humphrey  t).  Pegues^ 
16  Wall.  244;  Wilson  v.  Gaines,  103 
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U.  S.  417;  Memphis  ^k  L.  R  R  R 
Co.  V.  Railroad  Commissioners,  118 
U.  S.  600;  compare  City  of  Bridge- 
port V,  New  York  ^k  N.  H.  R  R  Co., 
36  Conn.  256,  266;  and  Truckee 
Turnpike  Co.  v.  Campbell,  44  Cal.  89. 
Compare  County  of  Traverse  o.  St 
P.,  M.  A  M.  R*y  Co.,  73  Minn.  417. 

3  Trask  v.  Maguire,  18  Wall.  391. 
A  corporation  was  organized  to  do 
an  insurance  business,  with  a  partial 
exemption  from  taxation.  There- 
after the  state  constitution  was 
passed  prohibiting  such  exemptiona. 
Still  later  the  state  by  legislation 
changed  the  business  of  the  corpora- 
tion from  insurance  to  banking. 
Held  that  the  exemption  ceased. 
Memphis  City  Bank  v.  Tennessee, 
161  U.  S.  186.  Under  the  same  cir- 
cumstances, the  immunity  was  held 
not  to  sunrive  a  change  of  name  and 
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his  assignor.^  This  reasoning  was  afterwards  followed  in  the 
case  of  a  consolidation  creating  a  new  corporation ;  and  it  was 
held  that  the  new  corporation  could  not  ha^e  received  im- 
manity  from  taxation  because  of  an  amendment  to  the  state 
constitation  in  force  at  the  time  of  the  consolidation  forbidding 
the  exemption  of  corporations  from  taxation.^ 

§  491.  Some  of  the  most  interesting  questions  respecting 
chartered  immunity  from  taxation  have  arisen  upon  the  con- 
solidation of  corporations ;  and  in  solving  these  questions  the 
Supreme  Court  of  the  United  States  has  strongly  exempli- 
fied the  doctrine  that  the  intent  of  the  legislature  to  exempt 
the  property  of  a  corporation  from  taxation  must  be 
explicit.  An  early  case  is  Philadelphia  and  Wil-  cpnsoUda- 
mington  Railroad  Co.  v.  Maryland,^  which  was  the 
case  of  a  railroad  company  formed  by  the  union  of  several  com- 
panies chartered  by  different  states.  One  of  the  original  com- 
panies had  been  chartered  by  Maryland,  and  its  charter  con- 
tained no  exemption  from  taxation.  The  court  held  that  the 
property  of  the  consolidated  company  in  Maryland  could  be 
taxed  by  that  state,  although  the  charter  of  another  of  the 
original  companies,  given  by  another  state,  contained  an 
exemption  from  taxation.^    So,  where  one  railroad  company 


domicile  and  an  authorized  increase 
of  stock.  Insurance  Co.  v,  Tennes- 
see, 161  U.  S.  103. 

>  Louisville  &  Nashyille  R.  R.  Go. 
t.  Palmes,  109  U.  S.  244. 

*  St  Louis,  L  M.  and  S.  Ry.  Co.  v. 
Berry,  113  U.  S.  465;  Adams  v.  R.  R. 
Co.,  77  Miss.  194. 

» 10  How.  376. 

*  Two  acts  of  Delaware  and  Mary- 
IsDd  authorized  the  consolidation  of 
two  railroad  companies,  one  in  Del- 
aware and  one  in  Maryland.  Both 
acts  contained  a  provision  whereby 
the  shareholders  of  the  two  compa- 
nies should,  when  consolidated,  en- 
joy aU  the  rights  and  privileges,  and 
exercise  aU  the  powers  vested  in 
either  company.  It  was  held  that 
the  purpose  of  the  two  provisions  was 
to  Test   in  the  new    company  the 
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rights  and  privileges  which  the  orig- 
inal companies  had  previously  en- 
joyed under  their  respective  charters; 
the  riglits  and  privileges  in  Maryland 
which  the  Maryland  company  had 
there  enjoyed,  and  in  Delaware  the 
rights  and  privileges  which  the  Del- 
aware company  had  there  enjoyed, 
and  that  it  was  not  the  purpose  to 
transfer  to  either  state  and  enforce 
therein  the  legislation  of  the  other. 
And,  therefore,  since  a  provision  in 
the  charter  of  the  original  Maryland 
corporation  exempting  its  shares 
from  taxation,  exempted  them  only 
in  Maryland,  the  privilege  of  the  new 
company  in  this  matter  only  extend- 
ed to  an  exemption  in  that  state  and 
did  not  exempt  its  shares  from  taxa- 
tion in  Delaware.  Delaware  Rail- 
road Tax,  18  Wall.  206.     Two  cor- 
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was  merged  in  another  created  by  the  same  state,  which  latter 
company  became  invested  with  all  the  property,  rights,  and 
privileges  of  t^e  former,  it  was  held  that  an  exemption  froi^ 
taxation  in  the  charter  of  the  latter  company  did  not,  in  the 
absence  of  express  words  or  necessary  intendment,  extend  to 
the  property  of  the  former  railroad  acquired  through  the  con- 
solidation.^ A  consolidated  company  acquires  no  greater 
immunities  from  taxation  than  the  constituent  companies  bad 
prior  to  the  consolidation,  and  holds  their  immunities  distrib- 
utively;  that  is  to  say,  whatever  privileges  and  advantages 
either  of  the  former  companies  possessed,  inure  to  the  benefit 
of  the  new  company  to  the  extent  of  the  road  occupied  by  each 
of  the  former  companies  respectively  at  the  time  of  the  con- 
solidation.' And  when  two  corporations  subjected  to  a  certain 
special  tax,  with  immunity  from  other  taxation,  are  consoli- 
dated into  a  new  corporation  under  such  conditions  as  to 
render  the  special  tax  impossible,  the  new  corporation  is  not 
entitled  to  immunity  from  general  taxation.' 


porations  enjoying  respectively  cer- 
tain immunities  from  taxation  were 
consolidated  by  a  statute  passed 
after  the  passage  of  a  general  law 
reserving  generally  the  right  to  the 
state  to  withdraw  corporate  fran- 
chises granted  by  subsequent  char- 
ters unless  expressly  negatived  in  the 
charter;  the  effect  of  the  consolida- 
tion was  to  dissolve  the  two  corpora- 
tions and  create  a  new  one;  it  was 
held  the  consolidated  corporation 
was  subject  to  taxation.  Railroad 
Co.  t).  Georgia,  98  U.  S.  359.  Ace. 
Keokuk,  etc.,  R.  K.  Co.  v.  Missouri, 
162  U.  S.  301 ;  Yazoo  A  M.  V.  R'y 
Co.  V.  Adams,  180  U.  S.  1. 

^  Chesapeake,  etc.,  R.  R.  Co.  v, 
Virginia,  94  U.  S.  718. 

3  Tomlinson  v.  Branch,  15  Wall. 
460  ;  see  Central  Railroad,  etc.,  Co. 
0.  Georgia,  92  U.  S.  665  ;  State  v. 
Commissionei-B,    37   N.   J.   L.   240 ; 
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Tennessee  v.  Whitworth,  117  U.  S. 
139.  When  a  new  corporation  is 
formed  out  of  two  or  more  pre- 
viously existing  corporations,  and 
by  the  act  creating  it  is  to  have  the 
powers,  privileges,  and  immuDities 
possessed  by  each  of  the  corporations 
whose  union  constitutes  the  new 
corporation,  the  new  corporation 
will  have  the  privileges,  powers,  and 
immunities  which  they  aU  {L  e.^ 
every  one  of  them)  had; and  will 
not  have  those  powers,  privilej^es, 
and  immunities  which  some  bad 
and  some  did  not.  This  constrnc- 
tion  was  put  on  a  consolidating  act 
in  regard  to  exemption  from  taxir 
tion  ;  the  former  charters,  moreover, 
were  subject  to  alteration  and  re- 
peal. State  V,  Maine  Gentml  R.  K- 
Co.,  66  Maine,  488,  514^ 

8  Railroad  Co.  v.  Maine.  96  V.  S. 
490. 


CHAP.  Vni.]  COBPOBATION  AND  STATE.  [§  492. 

§  492.  The  rule  that  no  man  shall  be  deprived  of  his  prop- 
erty without  due  process  of  law  applies  to  taxa-  Taxation, 
tion ;  but  a  mode  of  procedure  may  be  "  due  process  ^^^  ^^ 
of  law  "  in  matters  of  taxation,  which  would  not  be  ^^- " 
"doe  process  of  law  "  in  other  proceedings.  "  Taxes  have  not, 
as  a  general  rule,  in  this  country  since  its  independence,  nor  in 
England  before  that  time,  been  collected  by  regular  judicial 
proceedings.  The  necessities  of  government,  the  nature  of 
the  duty  to  be  performed,  and  the  customary  usages  of  the 
people,  have  established  a  diffejrent  procedure,  which,  in  re- 
gard to  that  matter,  is,  and  always  has  been,  due  process  of 
law/'  ^  Accordingly,  at  least  as  regards  taxation,  tiie  phrase 
does  not  necessarily  imply  a  regular  proceeding  in  a  court  of 
justice,  or  after  the  manner  of  courts  of  justice.'  In  deliver- 
ing the  opinion  of  the  court  in  Davidson  v.  New  Orleans,^ 
Jostioe  Miller  said  in  regard  to  the  term :  '^  Apart  from  the 
eminent  risk  of  a  failure  to  give  any  definition  which  would 
be  at  once  perspicuous,  comprehensive,  and  satisfactory,  there 
is  wisdom  we  think  in  the  ascertaining  of  the  intent  and  ap- 
plication of  such  an  important  phrase  in  the  Federal  con- 
stitution by  the  gradual  process  of  judicial  inclusion  and  ex- 
clusion, as  the  cases  presented  for  decision  shall  require,  with 
the  reasoning  on  which  such  decisions  may  be  founded.  This 
court  is,  after  an  experience  of  nearly  a  century,  still  engaged 
in  defining  the  obligation  of  contracts,  the  regulation  of  com- 
merce, and  other  powers  conferred  on  the  Federal  government, 
or  limitations  imposed  upon  the  states."  ....  As  contrib- 
utory to  this  process  we  hold  ^'  that  whenever  by  the  laws  of 
a  state,  or  by  state  authority,  a  tax,  assessment,  servitude,  or 
other  burden,  is  imposed  upon  property  for  the  public  use, 
whether  it  be  for  the  whole  state,  or  for  some  more  limited 
portion  of  the  community,  and  these  laws  provide  for  a  mode 
of  confirming  or  contesting  the  charge  thus  imposed,  in  the 
ordinary  courts  of  justice,  with  such  notice  to  the  person,  or 
such  proceeding  in  regard  to  the  property  as  is  appropriate  to 
the  nature  of  the  case,  the  judgment  in  such  proceedings  can- 
not be  said  to  deprive  the  owner  of  his  property  without  due 


» KeUy  «.    Pittaburgh,  104  U.  S. 

78, 80;  opinion  of  court  per  Miller^  J. 

'  BftTidaon  v.  New  Orleans,  90  U. 


S.  97,  citing  Murray's  Lessee  v,  Ho- 
boken  Land  Co.,  «upra, 
»  90  U.  S.  97,  104. 
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process  of  law,  however  obnoxious  it  may  be  to  other  objec- 
tions." ^ 

§  492a.  Giving  the  opinion  of  the  court  in  Hagar  v.  Recla- 
mation District  (after  quoting  approvingly  from  Davidson  r. 
New  Orleans),  Justice  Field  said :  ^'  It  is  sufficient  to  observe 
here  that  by  '  due  process '  is  meant  one  which,  f oUowing  the 
forms  of  law,  is  appropriate  to  the  case,  and  just  to  the  parties 
to  be  affected.  It  must  be  pursued  in  the  ordinary  mode 
prescribed  by  the  law ;  it  must  be  adapted  to  the  end  to  be 
attained ;  and  wherever  it  is  necessary  for  the  protection  of 
the  parties,  it  must  give  them  an  opportunity  to  be  heard 
respecting  the  justice  of  the  judgment  sought  The  clause 
in  question  means,  therefore,  there  can  be  no  proceeding 
against  life,  liberty,  or  property  which  may  result  in  the 
deprivation  of  either,  without  the  observance  of  those  general 
rules  established  in  our  system  of  jurisprudence  for  the  secu- 
rity of  private  rights/^  Unless  restrained  by  provisions  of  the 
Federal  constitution,  the  power  of  the  state,  as  to  the  mode, 
form,  and  extent  of  taxation,  is  unlimited,  where  the  subjects 
to  which  it  applies  are  within  her  jurisdiction." ' 

^^  Of  the  different  kinds  of  taxes  which  the  state  may  impose, 
there  is  a  vast  number  of  which,  from  their  nature,  no  notice 
can  be  given  the  taxpayer,  nor  would  notice  be  of  any  possible 
advantage  to  him,  such  as  poll  taxes,  license  taxes  (not  depend- 
ent upon  the  extent  of  his  business),  and  generally,  specific 
taxes  on  things,  or  persons,  or  occupations.  In  such  cases  the 
legislature,  in  authorizing  the  tax,  fixes  its  amount,  and  that 
is  the  end  of  tha  matter.  If  the  tax  be  not  paid,  the  property 
of  the  delinquent  may  be  sold,  and  lie  be  thus  deprived  of  his 
property.  Yet  there  can  be  no  question  that  the  proceeding 
is  due  process  of  law,  as  there  is  no  inquiry  into  the  weight  of 
evidence,  or  other  element  of  a  judicial  nature,  and  nothing 
could  be  changed  by  hearing  the  taxpayer.  No  right  of  his  is, 
therefore,  invaded.  .  .  . 

"  But  where  a  tax  is  levied  on  property,  not  specifically,  but 
according  to  its  value,  to  be  ascertained  by  assessors  appointed 


^  See,  also,  Kentucky  R.  R.  Tax 
Cases,  115  U.  S.  321. 

3  Citing  Hartado  v,  California, 
110  U.  S.  510,  536. 
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*  Quoted  from  State  Tax  on  For- 
eign Held  Bonds,  16  WaU.  800,  319. 
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[§  492b. 


for  that  purpose  upon  such  evidence  as  they  may  obtain,  a  dif- 
ferent principle  comes  in.  The  officers  in  estimating  the  value 
act  judicially ;  and  in  most  of  the  states  provision  is  made  for 
the  correction  of  errors  committed  by  them,  through  boards  of 
revision  or  equalization,  sitting  at  designated  periods  provided 
by  law  to  hear  complaints  respecting  the  justice  of  the  assess- 
ments. The  law  in  prescribing  the  time  when  such  complaints 
will  be  heard,  gives  all  the  notice  required,  and  the  proceeding 
by  which  the  valuation  is  determined,  though  it  may  be  fol- 
lowed, if  the  tax  be  not  paid,  by  a  sale  of  the  delinquent's  prop- 
erty, is  due  process  of  law."  * 

§  4926.  In  order  to  obtain  the  aid  of  a  court  of  equity  to 
restrain  the  collection  of  a  tax,  the  case  must  be   ^  _,  ^, 
bronght  within  some  of  the  recognized  foundations  uon  of 
of  equity  jurisdiction,  and  mere  error,  or  excess  in  mttun  the 
valuation,  or  hardship  or  injustice  of  the  Idw,  or  any  of^i^SuL^ 
grievance  which  can  be  remedied  by  a  court  of  law, 
either  before  or  after  payment  of  the  tax,  will  not  warrant  a 
court  of  equity  to  interpose  by  injunction  to  stay  the  collec- 
tion of  a  tax.^    And  as  a  general  rule,  the  owner  of  taxable 
property  who  would  enjoin  the  collection  of  a  tax  thereon, 
most  first  pay  or  tender  so  much  as  is  due.'' 


'  Hmgar  o.  Reclamation  District, 
111  U.  S.  701,  709,  710.  (There  is 
appended  at  the  end  of  this  case  a 
Dote  of  the  legislation  of  the  colonies 
before  the  Revolution,  and  of  the 
itites  since,  giving  the  taxpayer  the 
right  to  be  heard  before  the  assess- 
ment becomes  final.)  See  Railway 
Co.  V.  Backus,  154  U.  S.  421.  Com- 
pare Porter  v.  Rockford,  etc.,  R.  R. 
Co.,  76  ni.  561;  Railroad  Tax  Cases, 
13  Fed.  Rep.  722. 

>  State  Railroad  Tax  Cases,  92  U. 
S.  575;  see  Union  Pacific  Ry.  Co.  v. 
Cheyenne,  113  U.  S.  516;  Allen  o. 
Baltimore  and  Ohio  IL  IL  Co.,  114 
U.  S.  311.  One  of  the  reasons  why  a 
court  should  not  thus  interfere,  as 
it  would  in  a  matter  between  individ- 
uals, is  that  it  has  no  power  to  ap- 
portion the  tax,  or  make  a  new  as- 


sessment, or  order  a  new  assessment 
to  be  made  by  the  proper  officers  of 
the  state.  The  levy  of  taxes  is  not  a 
judicial  fimction,  but  by  the  consti-. 
tutions  of  all  the  states,  and  by  the 
theory  of  our  English  origin,  is  ex- 
clusively legislative.  If  there  is  an 
overvaluation  of  the  franchise,  or 
of  the  capital  stock,  or  of  both,  it  is 
an  error  of  judgment  in  the  officers 
to  whose  judgment  the  law  confided 
that  matter  ;  and  it  does  not  lie  with 
a  coui-t  to  substitute  4t8  own  judg- 
ment for  that  of  the  tribunal  ex- 
pressly created  for  that  purpose, 
lb.  Compare  Wriglit  v.  Southwest- 
ern R.  R.  Co.,  64  Ga.  783;  South- 
western R.  R.  Co.  V.  Wright,  68  Ga. 
311. 

«  National  Bank  v,  Kimball,  108  IT. 
S.  732;  compare  Supervisors  v,  Stan- 
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§  493.  The  discussion  of  the  powers  which  a  state  has  over 
Distinction  corporations  by  virtue  of  its  police  power  (in  the 
between       broadest  sense),  would  be  incomplete  without  raen- 

nghts  '■ 

and  "  reme-  tiouin^  the  distinction  taken  in  many  cases  between 

dies »»  "^ 

"  rights  "  and  "  remedies."  It  has  been,  for  instance, 
decided  that  the  abolishment  of  imprisonment  for  debt,  or  dis- 
tress for  rent,  even  as  to  debts  already  contracted  or  leases 
already  in  force,  is  not  unconstitutional  as  impairing  the  obli- 
gation of  a  contract,  because  such  a  law  is  held  to  operate  only 
as  a  modification  of  the  remedy.'  These  cases  have  been  ques- 
tioned,^ and  indeed  the  distinction  between  a  right  and  a  rem- 
edy is  probably  of  comparatively  recent  growth.  Going  back 
to  early  periods  of  legal  history  we  find  that  what  are  now 
regarded  as  the  substantial  rights  of  persons  were  simple  and 
easy  of  determination,  while  the  more  difficult,  but  equally 
important,  questions  were  as  to  the  proper  means  of  enforcing 
these  rights.  This  is  illustrated  by  the  extraordinary  promi- 
nence of  the  law  of  distress  in  the  Brehon  (old  Irish)  and  Salic 
systems.^  At  Rome,  moreover,  the  right  to  bring  a  certain 
actio  was  not  distinguished,  as  at  present,  from  the  rights 
which  by  means  of  that  actio  were  sought  to  be  enforced.*  Still, 
the  law  of  procedure  is  in  most  respects  to-day  readily  distin- 
guishable from  the  law  regulating  material  rights,  and  with 
reference  to  our  present  legal  notions  the  distinction  on  prin- 
ciple may  be  sufficiently  justifiable,  if  not  so  historically.'    Be- 


ley,  105  U.  S.  806.  A  bank  cannot 
enjoin  a  tax  collector  fi^m  selling 
the  Bhares  of  individual  sharehold- 
ers. Waseca  County  Bank  v.  Mc- 
Eenua,  32  Minn.  468.  Bnt  see  §  484, 
note. 

1  Sturges  V,  Crownlnshield,  4 
Wheat.  122;  Mason  v.  Haile,  12 
Wheat.  870;  Penniman's  Case,  108 
U.  S.  714;  Van  Rensselaer  c.  Snyder, 
13  N.  Y.  299 ;  Conkey  v.  Hart,  14 
N.  Y.  22. 

*  "  Any  law  which  in  its  operation 
amounts  to  a  denial  or  obstruction 
to  the  rights  accruing  by  contract, 
though  professing  to  act  only  on 
the  remedy,  is  directly  obnoxious  to 
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the  proTision  of  the  constitution." 
Pritchard  v,  Norton,  106  U.  S.  m, 
132;  see  McCracken  v.  Hayward,  2 
How.  608,  612;  Gunn  v,  Barry,  15 
Wall.  615  ;  Edwards  v.  Kerzey,  96 
U.  S.  595,  607.  The  last  two  cases 
held  that  increased  exemptions  un- 
der a  new  homestead  act  affecting 
the  remedy  under  contracts  already 
entered  into,  were  unconstitutional 
See,  also,  Louisiana  v.  New  Orleans, 
102  U.  S.  206. 

8  See  Maine's  Early  Histoiy  of 
Institutions. 

*  See,  generally,  Windscheid,  JM^ 
Romische  Actio. 

«  See  United  SUtes  v.  Union  Fir 


CHAP.  Vni.]  CORPORATION  AND  STATE. 


[§  495. 


mdeB,  the  power  to  regulate  procedure  may  perhaps  be  regarded 
as  a  portion  of  the  police  power  of  the  state,  of  which  a  sur- 
render conld  never  be  presumed.^ 

§  494.  A  late  statement  of  the  general  law  on  this  subject 
may  be  found  in  Penniman's  Case,^  where  Justice  Woods  saidj 
giving  the  opinion  of  the  Supreme  Court  of  the  United  States : 
"The  general  doctrine  of  this  court  on  this  subject  may  be 
thus  stated  :  in  modes  of  proceeding  and  forms  to  enforce  the 
contract  the  legislature  has  the  control,  and  may  enlarge, 
limit,  or  alter  them,  provided  it  does  not  deny  a  remedy  or 
80  embarrass  it  with  conditions  or  restrictions  as  seriously  to 
impair  the  value  of  the  right."  ^  It  would  seem,  however, 
that  when  a  new  remedy  is  authorized  after  a  contract  has 
been  made,  such  remedy  may  be  wholly  taken  away  by  the 
legislature  before  any  vested  rights  have  been  acquired  under 
it ;  for  such  remedy  could  have  formed  no  part  of  the  contract 
as  made.  But  if  the  creditor  proceeds,  and  acquires  any  vested 
rights  under  the  new  remedy,  it  may  then  be  incompetent  for 
the  legislature  by  repealing  the  new  remedy  to  affect  his 
rights.* 

§  495.  In  creating  a  corporation  the  legislature  may  impose 
upon  it,  and  upon  parties  dealing  with  it,  such  restrictions  as 
the  legislature  may  deem  proper  in  regard  to  subjecting  its 
assets  to  the  discharge  of  its  obligations ;  and,  further,  may 
provide  that  any  one  of  the  usual  remedies  of  creditors  shall 
in  certain  cases  be  withheld.'  And  after  a  corporation  has 
been  incorporated,  a  statute  which  prescribes  a  mode  of  judicial 
service  on  the  corporation  different  from  that  provided  for  in 


cific  R.  R.  Co.,  98  U.  S.  569,  608.  A 
reduction  in  the  time  prescribed  by 
the  statute  of  limitations  in  force 
when  the  right  of  action  accrued  is 
not  nnconstittitional,  provided  a 
reasonable  time  be  left  for  the  com- 
mencement of  a  suit  before  the  bar 
takes  effect.  Terry  v.  Anderson,  95 
U.  S.  628;  compare  Blount  v.  Wind- 
ley,  95  U.  S.  173. 

^See  Railroad  Co.  v,  Hecht,  95 
U.  S.  168. 

» 108  U.  S.  714,  720. 


8  See,  also,  Tennessee  v,  Sneed,  96 
U.  S.  69;  Crawford  v.  Branch  Bank 
of  Mobile,  7  How.  279;  Antoni  v. 
Greenhow,  107  U.  S.  769;  Railroad  v. 
New  Orleans,  157  U.  S.  219.  Com- 
pare, generally,  Virginia  Coupon 
Cases,  114  U.  S.  270. 

*  Memphis  v.  United  States,  97 
U.  S.  293;  South  Carolina  v,  Gaillard, 
101  U.  S.  433. 

^  National  Shoe  and  Leather  Bank 
V,  Mechanics'  Nat.  Bank,  89  K.  Y. 
467. 
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§  496.]       THE  LAW  OF  PRIVATE  CORPORATIOKS.  [CHAP.  Vin. 

its  charter  affects  only  the  remedy  and  is  constitutional^  like- 
wise provisions  in  the  charter  of  a  railroad  company  regalating 
the  manner  of  taking  land;^  or  a  summary  remedy  against 
defaulting  stockholders  given  to  a  corporation  by  its  enabhDg 
act,  may  be  changed  by  subsequent  legislation.^ 
§  496.  Having  discussed  the  powers  which  a  state  has  over 
corporations  and  their  property  by  virtue  of  eminent 

Th6  POW6P  tr        u         */       ,/ 

reseired  to  domain,  police,  and  taxing  powers ;  by  virtne,  that 
»^if^  is,  of  powers  inherent  in  the  state  as  the  political 
superior  of  the  corporation,  the  exercise  of  which  is 
not  incompatible  with  the  concurrent  legal  relations  between 
the  state  and  the  corporation  occasioned  by  the  implied  oon> 
tract  between  them;  we  come  now  to  consider  the  further 
powers  of  the  state  over  corporations  when,  by  reserving  tiie 
right  to  alter  and  amend  or  repeal  the  charter  or  enabling  act 
of  the  corporation,  the  state  prevents  such  charter  or  enabling 
act  from  impliedly  creating  as  between  itself  and  the  corpora- 
tion a  contract  within  the  purview  of  the  Federal  constitu- 
tion.^   The  state  occupies  towards  the  corporation  the  position 


1  RaUroad  Go.  v,  Hecht,  95  U.  S. 
168. 

s  Mississippi  R'y  Co.  v,  McDonald, 
12  Heisk.  (Tenn.)  54;  Go  wen  v,  Pe- 
nobscot R.  R.  Co.,  44  Me.  140;  Cbat- 
teroi  R'y  Co.  v.  Einner,  81  Ky.  221; 
see  Baltimore  and  Susquehanna  R.  R. 
Co.  V.  Nesbit,  10  How.  395. 

•  Ex  parte  North  East  and  S.  W. 
Ala.  R.  R  Co.,  37  Ala.  679.  The  leg- 
islature can  alter  the  mode  of  as- 
sessing banks.  Bank  of  Republic  v. 
County  of  HamiltoUf  21  111.  53;  see 
Reapers'  Bank  v.  Willard,  24  111.  433. 
A  statute  authorizing  the  sale  of  its 
road  for  payment  of  the  debts  of  the 
corporation  is  constitutional,  even  if 
the  right  to  alter  and  repeal  is  not 
reserved.  Louisville,  etc.,  Turnpike 
Co.  V,  Ballard,  2  Mete.  (Ey . )  165. 

Even  when  the  power  to  alter  and 
repeal  the  charter  is  not  reserved,  a 
state  may  constitutionally  provide 
that  a  state  officer  may  file  a  peti- 
tion to  have  unsound  insurance  com- 
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panics  wound  up.  This  is  a  valid 
exercise  by  the  state  of  its  unalien- 
able police  power,  and  does  not  im- 
pair the  obligation  of  the  contract 
between  the  corporation  and  the 
state,  nor  deprive  shareholders  of 
their  vested  rights.  Ward  o.  Far- 
wen,  97  111.  593;  Chicago  Life  Ins. 
Co.  V.  Auditor,  101  111.  82.  See  For- 
stall  V,  Consolidated  Association,  34 
La.  Ann.  770;  Rockover  r.  Life  Asso- 
ciation, 77  Va.  85. 

*  **  The  reserved  power  of  amend- 
ment and  repeal  is  not  anything  moro 
than  the  legislature  would  have  had 
without  a  reservation,  if  statutes  of 
incorporation  had  been  held  to  be 
possessed  of  the  ordinary  amendable 
and  repealable  qualities  of  other 
statutes."  Ashuelot  R.  B.  Co.  v. 
Elliot,  58  N.  H.  461,  454.  The  right 
to  alter  and  repeal  may  be  reserved 
in  a  general  statute  so  as  to  apply 
to  charters  subsequently  granted. 
Thornton  v.   Marginal  Freight  By. 


CHAP.  Vm.]  CORPOEATION  AND  STATE. 


[§  497. 


of  lawgiver,  from  whom  emanate  most  of  the  rules  of  law  con- 
tained in  the  constitution  of  the  corporation.  It  is  held  to  con- 
tract with  the  corporation  not  to  alter  these  rules,  thus  agree- 
ing that  acts  in  respect  of  the  corporate  entei^rise  shall  always 
have  a  certain  legal  effect.  This,  as  we  have  seen,^  is  the  only 
contract  ordinarily  existing  between  the  corporation  and  the 
state ;  and  if  the  state  reserves  the  right  to  alter  or  repeal  these 
roles  of  law,  that  reservation  prevents  the  existence  of  this  con- 
tract! 

§  497.  Accordingly,  when  the  state  reserves  this  power,  the 
charter  or  enabling  act  of  the  corporation,  as  be- 
tween  the  state  and  the  corporation,  subsists  simply  right  in  a 

nu6  of  law 

as  a  rule  for  conduct,  as  law  properly  speaking, 
which,  like  other  law,  may  be  altered  or  repealed  at  the  will 
of  the  legislature,  provided  the  obligation  of  no  contract  is 
thereby  impaired,  and  no  one  is  deprived  of  his  property  with- 
out due  process  of  law.  No  one  has  any  property  or  vested 
right  in  a  rule  of  law,  except  in  so  far  as  the  rule  has  mani- 
fested itself  in  legal  relations  between  himself  and  others  who 
are  within  the  scope  of  its  operation ;  and,  accordingly,  pro- 
vided legal  relations  alread\'  existing  are  not  affected,  the  law 
may  be  changed  at  the  will  of  the  legislature.^  As  Chief  Jus- 
tice Waite  said,  in  Munn  v.  Illinois :  ^  "  A  mere  common  law 
regulation  of  trade  or  business  may  be  changed  by  statute.  A 
person  has  no  property,  no  vested  interest,  in  any  rule  of  the 
common  law.  That  is  only  one  of  the  forms  of  municipal 
law,  and  is  no  more  sacred  than  any  other.  Bights  of  prop- 
erty which  have  been  created  by  the  common  law  cannot  be 
taken  away  without  due  process ;  but  the  law  itself,  as  a  rule 
of  conduct,  may  be  changed  at  the  will,  or  even  at  the  whim 


Co.,  123  Mass.  32;  Roxbury  v.  Bos- 
ton and  P.  R.  R.  Co.,  6  Cush.  (Mass. ) 
424.  Where  a  corporation  receives 
its  charter  subject  to  the  generally 
expressed  right  of  the  state  to  alter 
and  repeal  or  impose  farther  legisla- 
tion, exemption  from  future  general 
legislation  will  not  exist  unless  ex- 
pressly given  or  by  necessary  impli- 
cation. Pennsylvania  R  R.  Co.  v. 
HUler,  132  U.  S.  75. 


i§450. 

>  When  a  state  reserves  the  uncon- 
ditional right  to  alter  and  repeal,  the 
question  whether  an  amendment  is 
wise,  consistent  with  public  interests 
and  the  prosperity  of  the  company, 
is  for  the  legislature,  not  for  the 
courts.  American  Coal  Co.  v.  Con- 
solidation Coal  Co.,  46  Md.  16. 

•  94  U.  S.  113,  134,  affirming  S.  C, 
60  111.  80 
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§  497.]      THE  LAW   OF   PRIVATE  CORPORATIONS.    [CHAP.  VIU. 

of  the  legislature,  unless  prevented  by  constitutional  limita- 
tions. Indeed,  the  great  office  of  statutes  is  to  remedy  defects 
in  the  common  law  as  they  are  developed,  and  to  adapt  it  to 
the  changes  of  time  and  circumstances." ' 


^  A  railroad  company  was  incor-    lowed    fn    LonisviUe  Water  Co.  «• 


porated,  its  charter  being  subject  to 
alteration  and  repeal.  Subsequently 
the  state  legislature  amended  the 
charter  by  exempting  the  property 
of  the  corporation  from  taxation. 
After  the  passage  of  this  amend- 
ment, the  people  of  the  state  adopted 
a  new  constitution,  one  of  the  pro- 
visions of  which  requii'ed  corpora- 
tions to  be  taxed ;  and,  carrying  out 
this  provision,  the  legislature  levied 
a  tax  on  the  property  of  said  corpo- 
ration. The  tax  was  held  constitu- 
tional, the  Supreme  Court  saying  per 
Field,  J. :  **  The  original  corporators, 
or  subsequent  stockholders,  took 
their  interest  with  knowledge  of  the 
existence  of  this  power,  and  of  the 
possibility  of  its  exercise  at  any  time 
in  the  discretion  of  the  legislature. 
....  The  reservation  affects  the 
entire  relati(m  between  the  state  and 
the  corporation,  and  places  under 
legislative  control  all  rights,  privi- 
leges, and  immunities  derived  by 
its  charter  directly  from  the  state. 
Rights  acquired  by  third  parties,  and 
which  have  become  vested  under  the 
charter,  in  the  legitimate  exercise  of 
its  powers,  stand  upon  a  different 
footing;  but  of  such  rights  it  is  un- 
necessary to  speak  here.  The  state 
only  asserts  in  the  present  case  the 
power  under  the  reservation  to 
modify  its  own  contract  [?]  with  the 
corporators;  it  does  not  contend  for 
a  power  to  revoke  the  contracts  of 
the  corporation  with  other  parties, 
or  to  impair  any  vested  rights  thei-eby 
acquired.**  Tomlinsonv.  Jessup,  15 
Wall.  454,  468.  Ace.  Louisville 
Water  Co.  o.  Clark,  143  U.  S.  1 ;  fol- 
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E?y,  170  U.  S.  127;  Hamilton  Gas 
Light  Co.  V.  Hamilton  City,  146 U.S. 
258;  Union  Improvement  Co.  v.  Com- 
monwealth, 69  Pa.  St.  140;  Coving- 
ton 0.  Kentucky,  173  U.  S.  231;  Citi- 
zens^ Savings  Bank  v.  Owensboro, 
173  U.  S.  6.S6;  Kentucky  Bank  Tax 
Cases,  174  U.  S.  408. 

A  bridge  company  accepted  from 
Congress  the  right  to  build  a  bridge 
across  navigable  waters,  on  condition 
that  such  right  or  franchise  might  be 
revoked,  or  alterations  required  in 
the  bridge  at  any  time,  if  the  bridge 
should  be  found  detrimental  to  navi- 
gation. Held,  that  this  condition 
was  an  essential  element  of  tbe 
grant,  and  that  the  company,  in  ac- 
cepting the  privileges,  assumed  all 
risk  of  loss  from  the  exercise  of  the 
power  Congress  had  reserved;  and 
that  Congress  might  require  altera- 
tions in  the  bridge  without  incurriDg 
for  the  United  States  liability  to  pay 
for  them.  Bridge  Co.  9.  United 
States,  105  U.  S.  470. 

The  constitution  of  California  of 
1840  provided  that  corporations 
might  be  formed  under  general  laws, 
but  should  not  be  created  by  special 
act,  except  for  municipal  purposes; 
and  that  all  general  laws  and  special 
acts  passed  pursuant  to  this  provision 
might  be  altered  from  time  to  time 
or  repealed.  The  legislature  afts^ 
wards  enacted  a  general  law  for  tbe 
formation  of  corporations  for  sap- 
plying  cities  and  counties  with 
water,  which  provided  that  the  rates 
to  be  charged  for  water  should  be 
fixed  by  a  board  of  commissioner  to 
be  appointed  partly  by  the  coipora- 


r'HAP.  Vm.]  CORPORATION  AKD  STATE. 


[§  498. 


§498.  But  the  charter  of  a  corporation,  or  the  enabling 
statute  and  articles  of  association  filed  in  pursuance 
thereof,  embody  the  terms  of  a  contract  between  the  the  reseda, 
corporators.     This  contract,  however,  is  subject  to  ^j®^***® 
the  reserved  power  in  the  state  to  alter  or  repeal   *^^f°^ 
it :  for  it  is  a  contract  which  is  not  only  sanctioned   the  con- 
by,  but  embodied  in  laws  which  the  state  has  re-  ^^n  the 
served  the  right  to  alter  and  repeal.    Consequently,  ^^^ 
the  legal  relations  among  the  corporators,  in  so  far 
as  they  are. occasioned  solely  by  this  contract,  may  be  changed 
at  the  will  of  the  state,  without  thereby  impairing  the  obliga- 
tion of  the  contract  or  depriving  any  one  of  "  vested  rights." 
The  obligation  of  a  contract  consists  in  the  rules  of  law  which 
manifest  themselves  in  legal  relations  between  the  parties  to 
it;'  and,  in  this  instance,  one  of  these  very  rules  would  be 
that  the  state  might  change  or  repeal  any  of  the  rules  of 
law  constituting  this  obligation ;  might  change,  that  is,  any 
of  these  legal  relations.    It  is  accordingly  implied   in  the 
agreement  of  the  corporators  among  themselves,  that  in  so  far 
as  their  legal  relations  are  occasioned  solely  by  their  contract 
embodied  in  the  constitution  of  the  corporation,  they  may 
be  altered  at  the  will  of  the  state.    The  obligation  of  this 
contract,  then,  consists  either  in  the  rules  of  law  manifesting 
themselves  in  legal  relations  upon  the  execution  of  the  oon- 


tioni  and  partly  by  the  municipal 
authorities.  SubsequeDtly  the  con- 
stitation  and  laws  of  California  were 
changed  so  as  to  take  away  from 
water  companies  organised  under 
the  old  constitution  and  laws  the 
poTwer  to  appoint  members  of  the 
boards  of  commissioners,  and  to  give 
the  mimicipal  authorities  the  sole 
power  to  fix  the  rates  for  water.  It 
was  held  that  these  changes  violated 
no  proYision  of  the  Federal  consti- 
tution, and  that  to  vest  such  sole 
tnthority  in  the  municipal  author- 
ities was  within  the  legislative  power. 
Spring  Valley  Water  Works  v. 
Sohottler,  110  U.  S.  847. 
^''The  laws  which  exist  at  the 


time  and  place  of  the  making  of  a 
contract,  and  where  it  is  to  be  per- 
formed, enter  into  it  and  form  part 
of  it.  This  embraces  alike  those 
which  affect  its  validity,  construc- 
tion, discharge,  and  enforcement. 
.  .  .  .  The  obligation  of  a  con- 
tract is  the  law  which  binds  the 
parties  to  it  to  perform  their  agree- 
ment.*' Walker  v.  Whitehead,  16 
Wall.  314,  817,  318.  See  Von  Hoff- 
man V,  City  of  Quincy,  4  Wall.  560; 
Louisiana  v.  New  Orleans,  102  U.  S. 
206.  Compare  Connecticut  Mutual 
Life  Ins.  Co.  v.  Cushman,  106  U.  S. 
51 ;  Smith  v.  Eastwood  Wire  Co.,  58 
K.  J.  £q.  881. 
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§  499.]      THE  LAW   OP  PRIVATE  COBPORATIONS.    [CHAP.  VDL 

tract,  or  in  those  rules  as  modified  by  subsequent  legislation 
and  such  other  rules  as  the  state  changing  the  constitution  of 
the  corporation  may  make.^  Consequently,  the  state  by  chang- 
ing the  corporate  constitution  does  not  impair  the  obligation 
of  this  contract.^ 
§  499.  Although  the  state  may  change  the  legal  relations 
arising  solely  from  the  contract  of  the  corporators 

rjimita  of 

then>-         embodied  in  the,  corporate  constitution,  it  by  no 
powOT.  means  follows  that  the  state  may  change  any  and  all 

legal  relations  subsisting  in  respect  of  the  corporate 
enterprise.  The  contract  embodied  in  the  constitution  is  an 
act  which  itself  occasions  legal  relations  among  the  parties  to 
it ;  and  it  is  only  the  legal  relations  which  arise  solely  from 
this  contract  as  a  contract  that  the  state  may  change.  The 
constitution  of  a  corporation,  besides  embodying  a  contract 
between  the  corporators,  contains  rules  of  law  which  will  mani- 
fest themselves  in  legal  relations  upon  the  doing  of  other  and 
further  acts  in  respect  of  the  corporate  enterprise ;  and  the 
legal  relations  which  are  not  occasioned  solely  by  the  contract 
embodied  in  the  constitution,  but  which  arise  only  upon  the 
doing  of  other  and  further  acts  which  bring  the  actors  within 
the  operation  of  that  constitution  regarded  as  law,  the  state 
cannot  change.  In  respect  of  such  acts,  the  state  may  only 
provide  what  legal  relations  they  shall  occasion  in  the  future ; 
but  the  acts  having  been  done,  no  constitutional  legislation 
can  alter  the  legal  relations  which  they  have  occasioned.  As 
Strong,  J.,  said  in  the  Sinking  Fund  Cases,'  the  power  reserved 
by  a  legislature  to  alter  and  repeal  the  charter  of  a  corpora- 


1  Compare  Supreme  Commandery 
V.  Ainsworth,  71  Ala.  436,  450. 

^  To  the  stock  of  a  railroad  corpo- 
ration, whose  charter  was  subject  to 
alteration  and  repeal,  the  city  sub- 
scribed, having  the  right  to  appoint 
a  certain  number  of  the  directora  of 
the  railroad.  Individuals  also  sub- 
scribed, but  did  not  piiy  their  sub- 
scriptions. Some  years  later  the 
legislature  authorized  the  city  to 
appoint  a  greater  number  of  direc- 
tors; and  the  legislation  was  held 
constitutional   under   the   reserved 
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power  to  alter  and  amend.  Miller  o. 
State,  15  Wall.  478;  Bradley  and 
Field,  JJ.,  dissented  on  the  ground 
that  this  was  a  modification  of  a  con- 
tract outside  of  the  charter.  See 
also  Close  v.  Glenwood  Oemeteiy, 
107  U.  S.  466;  Spring  Valley  Water 
Works  V.  San  Francisco,  61  Cat.  S; 
Chinoleclamouche  Lumber  Co.  v. 
Commonwealth,  100  Pa.  St  438, 444 
But,  see,  Enterprise  Ditch  Co.  «. 
Moffett,  58  Neb.  642. 
»  99  U.  S.  700,  74a 
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CHAP.  Vin.]  CORPOBATION  AND  STATE. 


[§  500. 


tion,  "  is  one  over  the  act  itself,  not  over  anything  that  may 
have  lawfally  been  done  under  the  act  before  its  repeal  or 
alteration.  It  is  only  by  great  confusion  of  things  essentially 
distinct,  that  this  power  can  be  construed  as  applicable  to  a 
contract  made  after  the  corporation  came  into  existence.^' ^ 
The  following  passage  from  the  opinion  of  Chief  Justice  Waite 
in  the  same  case,  may  also  be  quoted :  ''  Whatever  rules  Con- 
gress might  have  prescribed  in  the  original  charter  for  the 
government  of  the  corporation  in  the  administration  of  its 
affairs,  it  retained  the  power  to  establish  by  amendment.^  In 
so  doing,  it  cannot  undo  what  has  already  been  done,  and  it 
cannot  unmake  contracts  that  have  already  been  made  ;  but  it 
may  provide  for  what  shall  be  done  in  the  future,  and  may 
direct  what  preparation  shall  be  made  for  the  due  performance 
of  contracts  already  entered  into.  It  might  originally  have 
prevented  the  borrowing  of  money,  or  it  might  have  said  that 
no  bonded  debt  should  be  created  without  ample  provision  by 
sinking  fund  to  meet  it  at  maturity.  Not  having  done  so  at 
first,  it  cannot  now  by  direct  legislation  vacate  mortgages  al- 
ready made  under  the  powers  originally  granted,  nor  release 
debts  already  contracted.  A  prohibition  now  against  contract- 
ing debts  will  not  avoid  debts  already  incurred.  .  .  .  AH  such 
legislation  will  be  confined  in  its  operation  to  the  future."  ^ 

§500.  For  further  illustration  of  the  application  of  these 
principles  let  us  suppose  a  corporation  formed  under  ^^^ 
a  general  enabling  act  (or  with  a  special  charter,  this  tion.  Reiar 
is  immaterial ) ;   the  state   reserving    the  right   to  tween 
amend  or  appeal  the  enabling  act.    Let  us  suppose  |5f^®^^" 
that  the  shareholder  under   this  enabling  act  are  croditore. 


^  See  OldtowD,  etx;.,  R.  R.  Co.  v. 
Veazie,  30  Me.  571. 

The  reiervatioD  of  the  right  to 
alter  and  repeal  does  not  authorize 
tlie  legislature  to  do  a  judicial  act, 
such  as  foreclosing  a  mortgage  hy 
legislation  cutting  off  the  mort- 
gagor's right  to  redeem  (the  mort- 
gagor heing  a  corporation  with  a 
charter  subject  to  alteration  and 
repeal).  Ashnelot  R.  R.  Co.  v. 
SUiot,  58  N.  H.  451. 


*  Quoted  in  Spring  Valley  Water 
Works  V.  Schottler,  110  U.  S.  347, 
353.  See  St.  Louis,  I.  M.  R.,  etc.,  R'y 
Co.  V.  Paul,  173  U.  S.  404;  Johnson  r. 
Goodyear  M'g  Co.,  127  Cal.  4;  Lin- 
coln St.  R.  Co.  V,  Lincoln,  61  Neb. 
109. 

*  Sinking  Fund  Cases,  00  U.  S.  700, 
721.  See,  also.  Close  v.  Glenwood 
Cemetery,  107  U.  S.  466. 
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not  personally  liable  for  the  corporate  debts  after  they  have 
fully  paid  their  subscriptions.  Here  the  state  may  alter  the 
enabling  act  so  2is  to  make  the  shareholders  liable  personally 
for  all  debts  contracted  by  the  corporation  after  such  amend- 
ment;^ but  not  so  as  to  make  them  liable  for  debts  contracted 
before  such  amendment,  as  such  retroactive  legislation  would 
(a)  impair  the  obligation  of  a  contract,  and  {b)  deprive  share- 
holders of  their  property  without  due  process  of  law.  To 
change  the  legal  effect  of  a  contract  so  as  to  impose  additional 
burdens  on  the  person  already  liable  thereunder,  impairs  its 
obligation,  for  constitutional  provisions  exist  as  much  for  the 
protection  of  debtors  as  of  creditors.^  The  contract  of  which 
the  obligation  is  impaired  by  making  shareholders  liable  for 
debts  already  contracted,  is  the  contract  bj'  which  the  indebt- 
edness was  incurred.  Upon  the  making  of  this  contract,  which 
was  not  embodied  in  the  charter  or  enabling  act  of  the  corpora- 
tion, and  so  subject  to  alteration,  legal  relations  arose  in  respect 
of  the  corporate  enterprise  between  shareholders  and  creditors ; 
and  one  of  the  rights  of  shareholders  occasioned  by  the  con- 
tract was  that  they  should  not  be  liable  thereunder  beyond  the 
extent  of  their  interest  in  the  corporate  funds.  Consequently, 
imposing  increased  liability  on  the  shareholders  in  respect  of 
this  contract  would  impair  (alter)  its  obligation.  In  the  second 
place,  it  is  clear  that  the  imposing  of  increased  liability  on  the 
shareholders  would  give  a  creditor  a  right  against  them  which 
he  had  not  when  the  contract  was  made ;  and  as  every  right 
implies  a  corresponding  liability  or  duty,  which  in  its  turn  (at 
least  in  a  case  of  this  nature)  implies  the  giving  up  of  a  right, 
such  amendment  would  deprive  a  person  of  a  right,  t.  e,,  of 
property  without  due  process  of  law.' 


1  Sherman  v.  Smith,  1  Black,  587. 

^  **  The  objection  to  a  law  on  the 
ground  of  its  impairing  the  obliga- 
tion of  a  contract,  can  never  depend 
on  the  extent  of  the  change  which 
the  law  effects  in  it.  Any  deviation 
from  its  terras,  by  postponing  or  ac- 
celerating the  period  of  performance 
which  it  prescribes,  imposing  condi- 
tions not  expressed  in  the  contract, 
or  dispensing  with  the  performance 
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of  those  which  are,  however  minatie 
or  apparently  immaterial  in  their 
effect  upon  the  contract  of  the  par- 
ties, impairs  its  obligation.**  Wash- 
ington, J.,  in  Green  o.  Biddle,  8 
Wheat  1,  84. 

'  ''  Whatever  modification  of  tbe 
Uability  of  stockholders  in  baniu 
may  be  legally  made  that  shall  oper- 
ate upon  future  stockholders,  or 
upon  the  present  atockholders  pro- 


CHAP.  Vm.]  COBPOBATION  AND  STATE. 


[§  601. 


§  501.  On  the  other  hand,  since  the  charter  or  enabling  act 
of  the  corporatioii,  when  the  right  to  alter  and  repeal  is  re- 
sorred,  is  to  be  regarded  as  between  the  state  and  the  corpo- 
ration only  as  law,  it  is  clear  that  the  corporation  has  no  vested 
or  contract  right  to  have  the  charter  or  enabling  act  remain 
unchanged  so  that  in  the  future  the  corporation  may  continue 
to  acquire  by  similar  acts  the  same  rights.  The  state  may 
certainly  impose  individual  liability  on  the  shareholders  as  to 
future  debts  because  of  the  concurrence  of  three  reasons :  first, 
as  between  the  state  and  the  corporation  the  enabling  act  em- 
bodied no  contract ;  secondly,  in  so  far  as  the  enabling  act 
embodied  the  contract  among  the  corporators,  it  embodied  a 
contract  the  terms  of  which  by  the  implied  assent  of  the  par- 
ties thereto  could  be  changed  at  the  will  of  the  state ;  thirdly, 
the  supposed  change  being  as  to  future  indebtedness  only,  ex 
hypothe&e  no  other  contract  had  been  entered  into,  the  obliga- 
tion of  which  would  be  impaired  by  the  supposed  legislation. 
It  seems  clear,  however,  that  even  as  to  future  indebtedness, 
the  state  cannot  impose  increased  liability  on  the  shareholders, 
if  the  state  has  not  reserved  the  right  to  alter  and  repeal ;  for 
such  change  would  {a)  impair  the  obligation  of  the  contract 
between  the  state  and  the  corporation,  and  {h)  that  of  the  con- 
tract among  the  corporators,  which,  in  this  instance,  was  not 
made  with  the  implied  consent  that  it  might  be  changed  at  the 
will  of  the  state.^ 

On  the  other  hand,  when  by  the  enabling  act,  which  the 


•pectiTely,  no  oonstitational  legisla- 
tion can  operate  to  impose  retrospeo 
ti?ely  increased  personal  liabilities 
upon  the  stockholders.'^  Dewey,  J., 
in  Commonwealth  v.  Cochituate 
Bank,  3  Allen,  42,  44.  It  is  held, 
however,  that  a  general  banking 
law  is  not  unconstitutional  in  its 
application  to  corporations  already 
in  existence,  because  it  provides  that 
the  original  shareholders  shall  re- 
main liable  to  the  extent  of  their 
•toek  until  it  has  been  fully  paid 
up,  notwithstanding  they  may  have 
transferred  it.  Such  a  provision  is 
merely  regulative  of  the  transfers, 


and  is  such  as  was  competent  for 
the  state  to  pass.  Marr  v.  Bank  of 
West  Tennessee,  4  Lea  (Tenn.),  578. 
1  Ireland  v,  Palestine  Co.,  10  Ohio 
St.  369,  372;  limiting  Palestine  Co. 
V.  Wooden,  13  Ohio  St.  395.  Contra, 
Gray  v,  CoflSn,  9  Cash.  192;  Coffin 
V.  Rich,  45  Me.  607  ;  Stanley  v, 
Stanley,  26  Me.  191.  Compare 
Longley  v.  Little,  26  Me.  162  ; 
Wheeler  v.  Frontier  Bank,  23  Me. 
308;  Commonwealth  v.  Cochituate 
Bank,  3  Allen,  42  ;  McGowan  v. 
McDonald,  111  Cal.  57.  In  these 
Maine  cases  the  right  to  amend  seems 
to  have  been  reserved  to  the  state. 
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state  reserves  the  right  to  alter  and  amend,  the  shareholders 
are  individually  liable  for  corporate  debts,  it  is  clear  that  the 
state  cannot  repeal  this  personal  liability  so  as  to  affect  the 
security  of  existing  debts,  without  impairing  the  obligation  of 
the  contract  between  the  creditor  and  the  corporation;'  and  it 
hardly  requires  statement,  that  the  state  may  repeal  this  per- 
sonal liability  as  to  debts  not  yet  contracted.' 

§  502.  The  question  arises  whether  there  are  no  limits  be- 
Further  ®^^^  those  already  discussed  on  the  power  of  the 
limits  on  state  to  change  the  constitution  of  a  corporation 
served  when  it  has  reserved  the  right  to  do  so.    It  has 

^^®'*  been  pointed  out,"  that  when  the  charter  of  a  cor- 
poration embodies  a  contract  between  the  corporation  and  the 
state,  the  state  through  such  contract  acquires  certain  rights 
and  powers  over  such  funds  of  the  corporators  as  become  cor- 
porate property,  powers  which  it  would  have  been  unconstitu- 
tional for  the  state  to  exercise,  had  the  corporators  not  accepted 
the  charter.  The  rights  thus  acquired  by  the  state  may  be 
summed  up,  as  the  right,  in  so  far  as  the  interests  of  the  pubho 
are  concerned,  either  to  compel  the  corporation  to  fulfill  the 
purposes  of  its  incorporation,  or,  if  the  state  sees  fit,  to  forfeit 
the  franchises  of  the  corporation.  When,  however,  a  corpora- 
tion is  formed  under  an  enabling  statute  or  accepts  a  charter, 
which  the  state  reserves  the  right  to  alter  or  repeal,  what  is 
the  limit  to  the  right  of  the  state  to  alter  such  statute,  and 
then  either  compel  the  corporation  to  fulfill  its  altered  objects 
of  incorporation,  or  forfeit  the  franchises  of  the  corporation  for 
its  failure  to  do  so  ?  As  we  have  seen,  there  is  no  contract  in 
such  a  case  between  the  state  and  the  corporation,  for  the  state 
agrees  to  nothing.  The  corporators,  however,  assume  the  duty 
towards  the  public  to  fulfill  the  purposes  of  their  incorporation, 
as  far  as  the  public  may  be  interested  in  the  fulfillment  of  sach 


1  Hawthorne  v.  Calef,  2  WaU.  22; 
Coming  r.  McCullough,  1  N.  Y.  47; 
Provident  Savings  Institution  v. 
Jackson  Skating  Rink,  52  Mo.  552; 
St.  Louis  Railway  Supplies  Co.  v, 
Harbine,  2  Mo.  App.  134 ;  Grand 
Rapids  Say'gs  Bank  v.  Warren,  52 
Mich.  557;  Nat.  Commercial  Bank  v. 
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McDonnell,  02  Ala.  388;  Barton  Ktt 
B'k  V.  Atkins,  72  Vt  88;  Woodworth 
V,  Bolles,  61  Kas.  569;  but  comparo 
Woodhouae  v.  Commonwealth  Insu^ 
once  Co.,  54  Pa.  St.  307. 

*  Compare  Curran  v,  ArkaosaSi  15 
How.  304,  {  507. 
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purposeSy  and  this  duty  the  state  may  enforce,^  or,  at  its  option, 
forfeit  the  franchises  of  the  corporation.  But  in  these  respects, 
and  especially  in  respect  of  enforcing  the  fulfillment  of  the  pur- 
poses of  incorporation,  the  word  '^  alter "  must  be  reasonably 
construed,  and  the  power  of  the  state  held  restricted  to  legisla- 
tion fairly  amendatory  of  the  original  constitution.^  The  state 
may  at  any  time  repeal  the  constitution  of  the  corporation,  but 
the  state  cannot,  under  the  reserved  power  to  alter,  substitute 


1  The  asBiimption  by  the  corpora- 
ton  of  a  dnty  towards  the  public  does 
not  imply  any  contractual   relations 
between  the  corporation    and    the 
ftate.    Every  member  of  a  commu- 
nity is  affected  with  duties  towards 
it,  and  by  changing  his  occupation  he 
asnally  assumes  duties  with  which 
he  was  not  affected    prior  to  the 
eliange.    Duties  to  the  public   are 
mostly  negative,  and  may  be  summed  ! 
up  in  the  maxim,   Sic  utere  tuo  ut  > 
olienum  non  Imdas;  but  in  the  case 
of  a  ( private)  corporation   incorpo- 
nted  for  a  public  purpose  its  duties 
towards  the  public  may  be  positive. 
The  point  to  be  regarded  is  that  the 
state  does  not  contract,  but  simply 
passes  a  law,  expressly  reserving  the 
right  to  alter  or  appeal.    Davis,  P.  J., 
uys  in  People  o.  New  York  Cent.  & 
H.  R  R.  Co.,  28  Hun,   543:  **  Tlie 
power  of  the  state  to  compel  a  rail- 
road company  by  mandamus  to  per- 
form its  duties,  rests  as  firmly  on 
the  ground  that  that  duty  is  a  public 
trast,  which   having  been  conferred 
by  the  state,   and  accepted  by  the 
corporation,  may  be  enforced  for  the 
public  benefit,  as  upon  the  contract 
between  the    corporation    and  the 
state." 

*  The  right  of  the  legislature  under 
Tsservation  of  power  to  amend,  alter, 
or  rspeal  the  charter  of  a  railroad 
company,  includes  authoiity  to  with- 
<haw  powers  already  granted,  and  to 
confer  new  powers  and  require  their 

33 


exercise,  and  is  independent  of  the 
assent  of  the  corporation.  A  statute 
requiring  certain  railroad  corpora- 
tions to  unite  in  a  passenger  station 
in  Worcester,  and  to  extend  their 
tracks  in  that  city  to  such  station, 
and  after  such  extension  to  discon- 
tinue certain  portions  of  their  pres- 
ent locations,  is  a  valid  exercise  of  the 
power  to  alter  and  amend.  Mayor, 
etc.,  of  Worcester  d.  Norwich  &  Wor- 
cester R.  R.  Co.,  109  Mass.  103.  See 
English  V,  New  Haven  A  Northamp- 
ton Co.,  32  Conn.  240;  Robinson  v. 
Gardiner,  18  Gratt  ( Va. )  509 ;  Sprigg 
V,  West.  Tel.  Co.,  46  Md.  67;  West 
End,  etc.,  R.  R  Co.  d.  Atlanta,  etc., 
R  R.  Co.,  49  Ga.  151 ;  compare  Yeaton 
V.  Bank  of  the  Old  Dominion,  21 
Gratt.  (Va.)  593;  Dow  r.  R  R  Co., 
67  N.  H.  1.  Under  such  reservation 
rates  of  toll  may  be  limited.  Parker 
V.  Metropolitan  R  R.  Co.,  109  Mass. 
506;  see  Kitchburg  R.  R.  Go.  o.  Giimd 
Junction  R  R  and  Depot  Co.,  4  Allen, 
198;  Amer.  Coal  Co.  v.  Consolidation 
Coal  Co.,  46  Md.  15;  see  §§  476a, 
4766.  Whei*e  by  a  railway  charter, 
a  general  power  is  given  to  consoli- 
date with,  purchase,  lease,  or  acquire 
the  stock  of  other  roads,  which  power 
has  remained  unexecuted,  the  legis- 
lature may  declare,  by  subsequent 
acts,  that  this  power  shall  not  ex- 
tend to  the  purchase,  lease  or  con- 
solidation with  parallel  or  compet- 
ing lines.  Pearsall  o.  Railway,  161 
U.  S.  647.    See  Louisville,   etc.,   R. 

513 


§  503.]       THE  LAW  OF  PBIVATB  COBPOBATIONS.  [CHAP.  Vm. 

entirely  different  purposes  of  incorporation,  and  compel  the 
fulfillment  of  them.  For  instance,  under  the  power  to  alter 
and  amend,  Congress  cannot  impose  upon  a  railroad  company 
duties  foreign  to  the  objects  for  which  it  was  created.^  Neither 
may  the  state,  under  the  power  to  alter  and  amend,  deprive 
the  corporation  of  its  property;  for  instance,  it  cannot,  by 
compelling  a  plank  road  company  to  remove  a  toll-gate,  prac- 
tically deprive  it  of  several  miles  of  the  most  valuable  portion 
of  its  road.^  As  Justice  Swayne  said,  giving  the  opinion  of 
the  court  in  Shields  t;.  Ohio:*  "The  power  of  alteration  and 
amendment  is  not  without  limit.  The  alterations  mast  be 
reasonable,  they  must  be  made  in  good  faith,  and  be  consistent 
with  the  scope  and  object  of  the  act  of  incorporation.  Sheer 
oppression  and  wrong  cannot  be  inflicted  under  the  guise  of 
amendment  or  alteration.  Beyond  the  sphere  of  the  reserved 
powers,  the  vested  rights  of  property  of  corporations  in  such 
cases  are  surrounded  by  the  same  sanctions,  and  are  as  inviola- 
ble as  in  other  cases."  * 
§  503.  When  the  legislature  reserves  the  right  to  annul  the 


R.  0.  Kentucky,  ib.  677;  Galveston, 
etc.,  R'y  Co.  v.  Texas,  170  U.S.  226, 
where  it  was  held  that  a  statute  au- 
thorizing grants  of  land  for  miles  of 
railroad  constructed  might  be  re- 
pealed as  to  lines  of  road  thereafter 
authorized;  but  not  as  to  lines  au- 
thorized at  the  time  the  companies 
were  incorporated.  Houston  & 
Texas  Central  R'y  Co.  v,  Texas,  170 
U.  S.  243.  The  capacity  to  acquire 
lands,  imexecuted  is  not  a  vested 
right  and  may  be  withdrawn.  Adi- 
rondack Ry.  V,  New  York  State,  176 
U.  S.  345.  See  111.  Central  R.  R.  Co. 
V.  Chicago,  176  U.  S.  646. 

1  United  States  D.U.  P.  Ry.  Co., 
160  U.  S.  1. 

*  Detroit  v.  Detroit,  etc.,  Plank 
Road  Co.,  43  Mich.  140;  cf.Ill.  Cent 
R.  R.  Co.  V.  Chicago,  176  U.  S.  646. 
In  Orr  v.  Bracken  County,  etc.,  81 
Ky.  503,  It  was  held  that  the  legis- 
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lature,  under  its  power  to  alter  and 
amend,  could  not  change  the  control 
of  corporate  afEairs  by  giving  to  each 
shareholder  as  many  votes  as  he  held 
shares.  A  questionable  case,  com- 
pare Looker  v.  Maynard,  179  U.  S. 
46. 

«  »5  U.  S.  319,  324. 

*  See,  also,  Commissioners  v.  Hoi- 
yoke  Water  Power  Company,  104 
Mass.  446  (practically  overruling 
Commonwealth  v.  Essex  County,  IS 
Gray,  239);  Holyoke  Go.  v.  Lyman, 
15  Wall.  600  (affirming  Commission- 
ers V.  Holyoke  Water  Power  Co., 
9upra);  Zabriskie  v.  Hackensack, 
etc.,  R.  R.  Co.,  18  N.  J.  Eq.  178; 
Macon,  etc.,  R.  R.  Co.  v.  Gibson,  85 
Ga.  1;  see,  also,  §§  533-535,  and  com- 
pare the  New  Jersey  statute  permit- 
ting alteration  of  charter.  Laws  of 
1896,  ch.  185,  §  27,  and  Meredith  v. 
N.  J.  Zinc.  Co.,  44  Atl.  Rep.  55. 


CHAP,  rril.]  COBPOEATION  ANU  STATE. 


[§  504. 


charter  of  a  corporatioQ  if  the  corporation  misuses 
its  powers  or  fails  to  begin  active  operations  within  dTdarpro^ 
a  certain  time,  it  has  been  held  that  the  les^islature  cee^ing. 
may  exercise  its  right  without  the  interposition  of  a  site  to  the 
judicial  tribanal.^     Undoubtedly,  if  the  legislature  ^^^^' 
reserves  the  unconditional  right  to  alter  and  repeal,  it  may 
exercise  that  right  in  its  discretion;  but  when  that  right  is 
oonditioned  on  an  abuse  of  corporate  powers,  it  would  seem 
to  be  little  more  than  the  ordinary  right  of  the  state  to  proceed 
by  quo  warranto.     Accordingly,  that  the  corporation  should 
have  an  opportunity  to  be  heard  in  its  defence,  and  that  some 
judicial  tribunal  should  pass  upon  the  question  whether  there 
has  been  an  abuse  of  corporate  powers,  or  a  failure  to  exercise 
them,  would  seem  prerequisite,^  for  the  legislature  is  not  the 
proper  body  to  construe  a  contract  between  itself  and  a  group 
of  citizens.' 

§  504.  The  repeal  of  a  general  enabling  act  does  not  affect 
the  capacities  of  corporations  already  formed  under 
it/ unless  the  legislative  intention  to  dissolve  exist-  reSaiV* 
ing  corporations  is  clearly  expressed  in  the  repealing 


^ADnen'  fisnk  v.  United  States, 
1  Greene  (Iowa),  553.  The  power 
to  repeal  for  abuse  of  corporate 
privileges  is  a  different  right  from 
that  of  demanding  a  judicial  sen- 
tence of  forfeiture.  After  an  abuse 
lus  occurred  the  legislature  is  in- 
vested with  full  power  to  repeal  the 
cliarter,  and  the  corpoi-ations  hold 
their  franchises  from  the  state 
merely  as  tenants  at  will,  in  the 
•axne  manner  as  if  there  had  been 
an  unconditional  reservation  of  the 
right  to  repeal.  Judicial  proceed- 
ingB  taken  against  the  corporation 
by  the  attorney -general,  under  which 
the  corporation  is  compelled  to  rem- 
edy certain  of  its  abuses,  do  not  de- 
prive the  state  of  its  power  of  repeal 
for  the  abuse.  A  repealing  statute 
^ill  be  presumed  to  hayebeen  passed 
on  the  existence  of  the  fact  on  which 
Its  validity  depends.     Erie  and  N.  £. 


R.  R.  Co.  V.  Casey,  26  Pa.  St.  287 
(decided  by  a  bare  majority).  But 
the  legislature  is  not  the  final  judge 
as  to  whether  tlie  casus  judicia,  upon 
which  is  based  its  authority  to  re- 
peal, has  accrued.  Commonwealth 
V.  Pittsburgh  and  C.  R.  R.  Co.,  58 
Pa.  St.  26;  Erie  and  W.  E.  R.  R.  Co., 
V.  Casey,  26  Pa.  St.  287. 

3  Mayor  of  Baltimore  v.  Pitts- 
burgh and  Connellsville  R.  R.  Co., 
1  Abb.  U.  S.  9;  accord,  Flint,  etc., 
Plankroad  Co.  o.  Woodhull,  25  Mich. 
99;  compare  Grand  Goilf  R.  R.  Co. 
0.  State  of  Mississippi,  18  Miss.  428, 
and  §  458. 

*  Commonwealth  v.  Proprietors  of 
New  Bedford  Bridge,  2  Gray,  339; 
compare  City  of  London  v.  Wood, 
12  Mod.  669,  687. 

^  United  Hebrew  Association  v. 
Benshimol,  130  Mass.  325 ;  Don- 
worth  V.  Coolbaugh,  5  Iowa,  800. 
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entirely  different  purposes  of  i''      ^al  by  the  l^islature  of 
fulfillment  of  them.    For  in«i*       .rly  stated  in  the  following 
and  amend,  Congress  canno'       g  the  opinion  of  the  court  in 
duties  foreign  to  the obje      ^^any:*  "Whatever  force  the  law 
may  the  state,  under  '      mto  which  the  corporation  entered, 
the  corporation  of  '  .prized  by  its  charter  when  in  force,  [after 
compelling  a  plar^  .garter]  it  can  originate  no  new  transactions 
tically  deprive   '^0  power  conferred  by  the  charter.     If  the 
of  its  road,*  ,/^  a,  bank,  with  power  to  lend  money,  and  to  issue 
the  couH-  ^A'V^j  1^  <5^^  make  no  new  loan  nor  issue  any  neir 
amend-  ^^l^eA  to  circulate  as  money.    If  the  essence  of  the 
roas'    ^^y^e  charter  be  to  operate  a  railroad,  and  to  use  the 
W     /^  ot  a  city  for  that  purpose,  it  can  no  longer  so  use 
>^^^ets  of  the  city,  and  no  longer  exercise  the  franchise 
jfoatiing  a  railroad  in  the  city.     In  short,  whatever  power 
^  dependent  solely  upon  the  grant  of  the  charter,  and  which 
^aJd  not  be  exercised  by  unincorporated  private  persons  under 
the  general  laws  of  the  state,  is  abrogated  by  repeal  of  the  law, 
If  hich  granted  these  special  rights.     Personal  and  real  property 
acquired  by  the  corporation  during  its  lawful  existence,  rights 
of  contract,  or  choses  in  action  so  acquired,  and  which  do  not 
in  their  nature  depend  upon  the  general  powers  conferred  by 
the  charter,  are  not  destroyed  by  such  repeal ;  and  the  courts 
may,  if  the  legislature  does  not  provide  some  special  remedy, 
enforce  such  rights  by  the  means  within  their  pow^er.    The 
nghts  of  the  shareholders  of  such  a  corporation  to  their  interest 
m  its  property  are  not  annihilated  by  such  a  repeal,  and  there 
must  remain  in  the  courts  the  power  to  protect  those  rights. "  * 

*  Freehold  Mutual  Loan  Associa- 
tjon  V.  Brown,  29  N.  J.  Eq.  121  ; 
Wilson  ©.  Tesson,  12  Ind.  286. 

*  105  U.  S.  13, 18.    See,  also,  Peo- 

8  !»  ^'^"^I®^*  46  Hun  (N.  T.)  619. 

**  liawfiil    dissolution  of  a  oor- 

Poiation  will  destroy  all  its  oorpo- 

f^^^'^'^^^hises  or  privileges  vested 

if   u  ?^*®*  "^^  incorporation  ;  but  If 

«»t.  "*^'ng  the  nature  oi  prop- 
S^'  "f  ""'«<»  by  contract  based  on 
Mr^rv«»K '*'""''*•*«»•'.    fose   will 
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poration  for  the  benefit  of  those 
who  may  have  right  to  or  joBt 
claim  upon  its  assets.''  Interosr- 
tional  &  G.  U.  R'y  Co.  c.  State,  75 
Tex.  356,  378.  Opinion  of  court, 
per  Stayton,  C.  J. 

In  the  case  of  the  Broadway  Sur- 
face Railroad  Co.,  which  was  dis- 
solved by  act  of  the  legislature,  it 
was  held  that  its  rights  derive<i 
from  grant  from  New  York  Gty, 
e,  g,,  its  street  rights  and  franchi8«  i 

to  run  a  railroad  in  Broadway,  snr- 
vived,  as  did  also  its  mortgages  tad 


^ 


\ 


CORPORATION  AND  STATE. 


[§  606. 


.>'^-» 


considered  the  relations   between  the  state 
a  few  words  may  be  said  as  to  Beiations 
"ticularly  subsisting  between  J?*^??^ 
.aareholders,  (b)  the  directors  and  the 

and  agents  of  the  corporation,  and  interested 
.ors  of  the  corporation.  ^rate^*^ 

contract  with  the  state,  when  there  is  one,  is  ©nterpnae. 
^tween  the  state  and  the  original  corporators,  who  incorporate 
themselves  by  accepting  the  constitution  of  the  corporation. 
Their  incorporation  enables  them,  within  the  scope  of  the  cor- 
porate powers,  to  act  as  a  body  corporate,  and  places  their 
rights  and  interests  in  the  hands  of  a  majority  of  their  own 
number  and  of  the  corporate  agents.  Accordingly,  it  is  the 
province  of  the  body  corporate  or  corporate  management,  to 
protect  the  interests  of  all  the  shareholders  against  the  conse- 
qaences  of  unconstitutional  action  on  the  part  of  the  state. 
Nevertheless,  when  the  corporation  fails  to  act  in  defence  of 
oorporate  interests,  a  shareholder  may.^  As  the  corporation, 
however,  cannot  sue  the  state  directly  to  compel  it  to  repeal 
an  unconstitutional  law,  nor  to  obtain  damages  from  the  state 
for  the  effects  of  such  a  law,^  it  is  usually  in  the  legal  relations 
between  the  shareholders  and  other  persons  in  any  way  inter- 
ested in  the  corporate  enterprise,  that  the  consequences  of  un- 
constitutional legislation  show  themselves.^  As,  for  instance, 
questions  arising  under  a  law  imposing  increased  personal  lia- 
bility upon  shareholders  would  come  up  between  shareholders 
and  creditors  endeavoring  to  enforce  this  improperly  increased 


Tilid  contracts ;  and  that  upon  its 
diasolation  its  property  Tested  in  its 
trustees  (under  the  statutory  pro- 
visions for  winding  up).  People  v. 
O'BrisD,  111  N.  Y.  1.  So  in  the 
case  of  forfeiture  of  franchises  for 
forming  an  illegal  trust,  the  cor- 
porate property  after  payment  of 
debts  belongs  to  the  shareholders. 
HsTemeyer  v.  Superior  Court,  S4 
CtL327.    See,  also,  §  4S7. 

^  Where  the  legislature  of  a  state 
bss  repealed  the  charter  of  a  street 
railroad  company,  and  transferred 


its  franchises  and  track  to  another, 
and  the  corporation  refuses  to  seek 
a  remedy  in  the  courts,  a  stock- 
holder of  the  company  will  have  a 
standing  in  a  court  of  equity  to  ob- 
tain an  injunction  on  the  ground 
that  the  repealing  statute  impairs 
the  obligation  of  a  contract.  Green- 
wood V,  Freight  Company,  105  U.  S. 
13.    See  §§  188  et  seq. 

sSee§462. 

•A  statute  to  the  effect  that  all 
dividends  not  claimed  within  five 
years  shall  be  paid  to  a  uniTersity, 
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liability  of  shareholders.^  It  would  seem  that  questions  duectlj 
between  the  state  and  shareholders  could  arise  only  when  a 
shareholder  is  defending  his  interests  against  the  action  of  gov- 
ernment agents  seeking  to  carry  into  effect  the  provisions  of 
some  unconstitutional  law.^  The  usual  object  and  principal  ef- 
fect of  laws  made  by  the  state  are  not  to  create  any  relations  be- 
tween the  state  and  its  citizens,  but  to  affect  relations  among 
its  citizens ;  to  enable  them  to  acquire  rights  and  incur  liabilities 
in  a  manner  different  from  that  in  which  they  could  have,  be- 
fore the  passage  of  the  law." 

§  506.  Likewise,  very  seldom  would  questions  arise  directly 
between  the  state  and  directors  of  a  corporation.  The  state 
may  compel  directors  to  perform  their  duties  in  so  far  as  a 
non-performance  of  them  in  any  way  prejudices  the  public 
interest ;  ^  and  directors  could  resist  action  by  the  agents  of 
the  state  of  an  improper  nature,  and  in  so  doing  rest  their 
defence  on  the  nullity  of  the  authority  relied  on  by  such 
agents.  The  state  may  create  penalties  for  breaches  of  trust 
or  failure  to  fulfill  their  duties  on  the  part  of  directors ;  and 
here  again  if  the  penalties  were  enforceable  at  the  suit  of  those 
persons  for  whose  protection  they  were  created,  the  questions 
as  to  them  would  arise  between  those  persons  and  the  direct- 
ors. Penalties,  moreover,  cannot  be  constitutionally  imposed 
for  past  transactions.^ 

§  507.  Finally,  in  regard  to  creditors  of  the  corporation, 
questions  as  to  the  constitutionality  of  legislation  in  respect 


impairs  the  obligation  of  a  contract. 
University  v.  North  Carolina  R.  K 
Co.,  76  N.  C.  103. 

1  See  §i  500,  501. 

^E,  y,,  to  restrain  the  collection 
of  an  illegal  tax.  See  Delaware 
Railroad  Tax,  18  Wall.  200. 

When  a  stockholder  sues  to  re- 
strain the  collection  of  an  illegal  tax 
(when  the  corporation  refuses),  a 
demurrer  lies  to  his  complaint  un- 
less the  corporation  is  made  a  party. 
Davenport  v.  Dows,  18  Wall.  626. 

*  But  a  question  might  arise  in  an 
entirely  different  way  between  the 
state  or  the  United   States,  and   a 
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corporation,  and  its  shareholders. 
Thus  a  shareholder  was  indebted  to 
his  bank,  and  also  to  the  United 
States.  By  its  charter  the  bank  had 
a  lien  on  its  stock  for  the  payment 
of  debts  due  it  by  shareholders,  and 
insisted  on  this  lien  against  the  claim 
for  priority  of  payment  asserted  on 
the  part  of  the  United  States.  The 
bank  was  sustained.  Brent  v.  Bank 
of  Washington,  10  Pet.  596. 

*  E.  g.f  by  making  giyen  acts  or 
omissions  criminal. 

'  Even  when  the  state  reaerresthe 
right  to  alter  and  repeal.  Whits  v. 
How,  8  McLean,  111. 


CHAP.  Vin.]  CORPOBATION  AND  STATE. 


[§  507. 


of  the  corporate  enterprise,  would  usually  come  up  between 
creditors  and  the  corporation ;  ^  or  between  creditors  and  share- 
holders or  directors ;  ^  or  among  creditors.*  However,  when  a 
state,  that  has  provided  in  the  charter  of  a  bank  that  its  bills 
shall  be  receivable  for  state  taxes,  attempts  to  repeal  this  pro- 
vision, the  question  of  the  constitutionality  of  the  repeal  would 
arise  directly  between  the  state  officers  and  the  billholders. 
Such  a  provision  is  held  to  constitute  a  contract  between  the 
state  and  the  holders  of  the  bank  bills  in  circulation,  and  a 
contract  which  the  state  cannot  affect  by  subsequent  legisla- 
tion.^ 


^  E,  g,y  where  the  legislature  of  a 
gUte  aathorized  commiBBionera  to 
borrow  money  to  be  used  in  making 
a  canal,  and,  for  the  redemption  of 
the  loan,  pledged  the  canal,  with  its 
toUs  and  lands,  the  lien  of  a  lender 
under  the  act  cannot  be  divested  or 
postponed  by  subsequent  legislation. 
TroBtees  of  the  Wabash  and  Erie 
Canal  Co.  v.  Beers,  2  Black,  448; 
compare  Gurran  v.  Arkansas,  16 
How.  304;  §  501. 

The  legislature  may  constitution- 
ally enact  a  law  providing  that,  un- 
less a  creditor  of  an  embarrassed 
corporation  expresses  his  dissent 
within  a  specified  time  from  meas- 
ureB  deemed  essential  to  the  com- 
mon welfare  of  the  corporation  and 
iU  creditors,  he  shall  be  held  to  have 
assented  to  them.  Union  Canal  Co. 
«.  ailfillin,  03  Pa.  St.  95;  S.  C,  afTd, 
109  U.  S.  401. 

*  See  §§  500,  501.  When  the  state 
Is  a  shareholder,  questions  may  arise 
between  the  creditors  of  the  corpo- 
ration and  the  state  as  shareholder 
io  the  corporation  or  contributor  of 
itB  capital.  See  Curran  v.  Arkansas, 
15  How.  304. 

'  See  Barings  v.  Dabney,  19  Wall. 
1.  So  questions  as  to  the  compe- 
tency of  a  court  to  authorize  a  re- 
oeiyer  to  issue  certificates  making 


them  liens  prior  to  the  lien  of  a 
mortgage,  would  arise  among  cred- 
itors. See,  e.  g,^  Fosdick  v.  Schall, 
99  U.  S.  235;  Wallace  v.  Loomis,  97 
U.  S.  146.    See  §§  821  et  seq, 

*  Woodruff  V.  TrapnaU,  10  How. 
190.  In  this  case  the  state  was  the 
sole  shareholder.  See  Paap  v.  Drew, 
10  How.  218;  Farman  v.  Nichol,  8 
Wall.  44;  Wagner  v.  StaU,  2  S.  C. 
538.  Such  bank  bills  are  not  "  bills 
of  credit "  within  the  meaning  of  the 
Constitution.  Darrington  v.  Bank 
of  Alabama,  13  How.  12. 

In  1836  Maryland  passed  a  law  di- 
recting a  subscription  of  13,000,000 
to  the  capital  stock  of  the  Baltimore 
and  Ohio  R.  R.  Co.,  with  the  follow- 
ing proviso:  **  That  if  the  said  com- 
pany shall  not  locate  the  said  road 
in  the  manner  provided  for  in  this 
act,  they  shall  forfeit  $1,000,000  to 
the  state  of  Maryland  for  the  use  of 
Washington  County.''  In  1841  the 
state  repealed  so  much  of  the  prior 
act  as  made  it  the  duty  of  the  rail- 
road company  to  locate  its  road  as 
prescribed,  and  released  the  penalty. 
Held^  that  the  above  proviso  was  a 
penalty,  and  measure  of  state  poU 
icy,  which  the  state  might  change; 
and  that  neither  the  county  nor  any 
of  its  citizens  acquired  any  separate 
or  private  interest  in  it.     Maryland 
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Similarly,  in  Curran  v.  Arkansas^  litigation  arose  directly 
between  the  state  and  the  billholders  of  a  bank  of  which  the 
state  incorporating  the  bank  was  the  sole  shareholder.'  The 
state  had  withdrawn  the  fands  of  the  bank  by  means  of  stat- 
utes at  variance  with  the  provisions  of  its  charter ;  and  these 
statutes,  with  the  action  of  the  state  officers  in  accordance  with 
them,  the  Federal  Supreme  Court  held  to  impair  the  obligation 
of  the  contract  between  the  billholders  and  the  bank,  as  well 
as  that  of  the  contract  between  the  state  and  the  billholders. 
Giving  the  opinion  of  the  court.  Justice  Curtis  said:  ^'Itis 
true  that  as  the  state  was  the  sole  stockholder  in  this  bank,  the 
charter  cannot  be  deemed  to  be  such  a  contract  between  the 
state  and  the  corporation  as  is  protected  by  the  constitution  of 
the  United  States.  But  it  is  a  very  different  question  whether 
that  charter  does  not  contain  provisions,  which,  when  acted 
upon  by  the  state  and  by  third  persons,  constitute  in  law  a 
binding  contract  between  them.  .  .  .  Now  the  charter  of 
this  bank  provides  that  it  shall  have  a  capital  stock  of  one 
million  dollars  to  be  raised  by  the  sale  of  the  bonds  of  the  state, 
and  also  that  certain  other  funds,  that  are  specifically  described, 
shall  be  deposited  therein  by  the  state,  and  constitute  a  part  of 
the  capital  stock  of  the  bank.  .  .  .  The  bank  received  this 
money  from  the  state  as  the  fund  to  meet  its  engagements  with 
third  persons  which  the  state,  by  the  charter,  expressly  author- 
ized it  to  make  for  the  profit  of  the  state.  Having  thus  set 
apart  this  fund  in  the  hands  of  the  bank,  and  invited  the  pub- 
lic to  give  credit  to  it,  under  an  assurance  that  it  had  been 
placed  there  for  the  purpose  of  paying  the  liabilities  of  the 
bank,  whenever  such  credit  was  given,  a  contract  between  the 
state  and  the  creditor  not  to  withdraw  that  fund  to  his  injury 
at  once  arose."  * 


V.  Baltimore  and  Ohio  R.  Co.,  3  R. 
How.  534;  compare  Chamberlain  v. 
St.  Paul,  etc.,  R.  R.  Co.,  02  U.  S.  299. 

1  15  How.  304. 

'  A  statute  authorizing  suits, 
against  the  state  existed. 

*15  How.  813.  Catron,  Daniel, 
and   Nelson,  JJ.,  dissented.    Com- 
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pare  Forstall  v.  Consolidated  Amo- 
elation,  34  La.  Ann.  770.  When  a 
state  is  a  stockholder  in  a  piinte 
corporation,  it  is  bound  by  the  pro- 
▼isions  of  the  charter  as  an  indi- 
vidual. MarshaU  v.  Western  K.  C. 
R.  R.  Co.,  92  N.  C.  322. 


(HAP.  IX.]      COBPOBATIOK   AND  SHABEHOLDEBS. 


CHAPTER  IX. 

LEGAL  RELATIONS  BETWEEN  THE  CORPORATION  AND 

ITS  SHAREHOLDERS. 


Legal  relations  discussed  in  this 
chapter,  §  506. 

Legal  relations  between  shareholders 
and  the  corporation,  how  ooca- 
Bioned,  §  509. 

Contracts  to  take  shares,  §  510. 

Inue  of  certificate  not  essential,  § 
511. 

Legal  relations;  general  character, 
§  512. 

Implied  promise  of  subsciiber  to 
pay  for  the  shares,  §§  513,  514. 

Ck>QsideratioD,  §  515. 

Prescribed  forms.  Failure  to  pay 
preliminary  deposit,  §  510. 

Conditions.  Levy  of  assessment,  § 
517. 

Subscription  of  total  amount  named 
in  articles,  f  518. 

Waiver  of  condition.  Estoppel,  § 
510. 

ProTisions  construed  not  to  be  con- 
ditions, §  520. 

Verbal  conditions  and  secret  agree- 
ments void,  §  521. 

^'Non-assessable,''  $  522. 

Issne  of  stock  below  par;  *'  Bonus '' 
stock,  §§  522a,  5226. 

Ittne  of  stock  for  property,  §  522c. 

Sabacriptions  obtained  by  fraud 
voidable,  provided  subscriber  acts 
with  despatch,  §  523. 

English  and  American  views,  §  524. 

Rationale,  {§  525,  526. 

Sffeet  of  error,  §  527. 

Sobscriptions,  bow  affected  by  sub- 
sequent unauthorized  or  improper 


action  on  the  part  of  the  corpo- 
ration, §§  528,  529. 
Change  in  the  corporate  enterprise 

by  legislative  action,  §§  530^32. 
Power  reserved  to  the  state  to  alter 

and  repeal,  §§  533-535. 
Effect  of  consolidation,  §  536. 
When  subscriber  cannot  plead  nul 

tiel  corporation,  §  537. 
When  he  may,  §§  538,  539. 
Shareholders  may  plead  that  officers 

making  calls  not  legally  elected, 

§540. 
Subscribers  to  shares  irregularly  or 

illegally  issued,  §  541. 
Insolvency  of  corporation  no  defence. 

Capacities  of  receiver,  §  542. 
Directors  cannot  delegate  authority 

to  make  calls.     When  calls  unnec- 
essary, §§  543,  544. 
Forfeiture  of  shares  for  non-payment 

of  calls,  §§  546,  547. 
Collusive  forfeiture,  §  548. 
Release  of  subscriber  void,  §§  549- 

551. 
Purchase  of  shares  by  the  corpora- 
tion, §  552. 
Right  of  the  corporation  to  control 

the  corporate  enterprise,  §  553. 
Courts  will  not  interfere  at  the  suit 

of  shareholders,  §  554. 
Unless  to  restrain  acts  which  are 

ultra  vireH,  or  constitute  a  breach 

of  trust,  §§  555,  556. 
When  shareholders  may  enjoin  the 

acceptance  of    an    amendment,  { 

557. 
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Corporate  affairs  must  be  managed 
in  the  interest  of  the  shareholders 
as  such,  §§  558,  550. 

Agreements  among  shareholders  as 
to  control,  §  559a. 

Right  of  shareholders  to  Tote  in 
their  own  interest,  §  5595. 

Right  of  shareholders  to  sue  the  cor- 
poration and  its  officers  for  con- 
spiracy, §  560. 

Like  outsiders,  a  shareholder  may 
sue  the  corporation,  §  561. 

Shareholders  have  no  unconditional 
right  to  a  division  of  profits,  §  562. 

But  courts  will  sometimes  interfere, 
especially  in  favor  of  preferrad 
shareholders,  §  563. 

Preferred  dividends  cumulative, 
§564. 

Dividends  can  be  paid  only  out  of 
profits,  §.565. 

Recovery  of  dividends  illegally  paid, 
§§  566,  567. 

Rights  of  shareholders  after  a  div- 
idend has  been  declai-ed,  §  568. 

Right  to  subscribe  to  additional 
shares  on  an  increase  of  the  cap- 
ital stock,  §  569. 

Rights  on  a  decrease  of  stock,  §  570. 

Power  to  issue  preferred  shares, 
§§571,572. 

Meetings  of  the  corporation.  No- 
tice, §§  573,  574. 

Who  may  call  meetings,  §  575. 

Business  irregularly  transacted, 
§576. 

Voting;  cumulative  voting,  §  577. 

Election  of  officers,  §  577a. 

Ti-ansfer  books  evidence  of  right  to 
vote,  §  578. 


Voting  by  proxy,  §  579. 

Combinations  of  shareholders;  vot- 
ing trusts,  §  580. 

A  court  of  law  the  tribunal  to  de- 
termine the  validity  of  corporate 
elections.    Injunctions,  §581. 

Power  to  make  by-laws,  §§  582-584. 

Right  to  inspect  corporate  books, 
§585. 

Transfer  of  shares.  Effect.  When 
corporation  is  insolvent,  §  586. 

Liability  of  transferee,  §§  587,  588. 

Irregular  transfers,  §§  589,  590. 

Liability  of  corporation  for  exces- 
sive issues,  §  591. 

Liability  of  corporation  in  register- 
ing transfers,  §  592. 

Registry  of  transfers  on  forged  or- 
ders, §  593. 

In  violation  of  by-laws,  §  594. 

In  disragard  of  rights  of  which  the 
corporation  has  no  notice,  §  595. 

Interpleader,  §  596. 

Registry  of  transfera  by  mistake, 
§597. 

Estoppel  of  corporation  by  its  cer- 
tificate, §598. 

Right  of  purchaser  to  a  transfer;  to 
damages,  §599. 

Lien  of  a  corporation  on  its  shares, 
§§  600-602. 

Effect  of  lien,  §  603. 

Its  scope,  §§  604,  605. 

Waiver  of  lien,  §§  606,  607. 

Right  of  shareholders  in  respect  of 
winding  up,  §§  608,  609. 

Power  of  majority  to  dissolve ;  of 
minority,  §  610. 

Jurisdiction  of  equity,  §  611. 


§  508.  It  is  the  purpose  of  the  present  chapter  to  treat  of  the 
Legal  reia-  l^g^l  relations  subsisting  between  individual  share- 
^*^dto  holders,  or  a  minority  of  shareholders,  and  the 
this  chapter,  corporation  or  body  corporate,  acting  as  such  and 
exercising  directly  or  though  its  constituted  agencies  the 
corporate  powers  in  the  management  of  the  corporate  enter- 
522 


CHAP.  IX.]       OOBPOBATIOK  AND  SHABEHOLDEB8. 


[§  610. 


prise.  The  body  corporate,  acting  through  whatever  agency 
constitates  the  corporate  management,  is  the  representative  of 
the  rights  of  all  persons  interested  in  the  corporate  enterprise. 
Therefore,  ordinarily,  to  an  action  brought  by  the  corporation 
against  a  shareholder,  for  instance  to  enforce  his  subscription, 
no  defence  can  be  pleaded  that  would  impair  the  rights  of  any 
persons  respecting  the  corporate  funds.  With  a  view,  however, 
to  a  proper  arrangement  of  topics,  discussion  of  legal  relations 
sabsisting  directly  and  apparently  among  shareholders,  and 
between  shareholders  and  corporate  officers  and  creditors  will 
be  reserved  for  future  chapters. 

§  509.  Legal  relations  between  shareholders  ^  and  the  body 
corporate  are  occasioned  in  the  first  instance  by  pur- 
chasing,   subscribing   for,    or  contracting    to  take  ladonBbe- 
shares  of  stock.    The  shareholder  is  thus  brought  SalSioid- 
within  the  operation  of  rules  of  law  entering  into  ^Ji^^*^® 
the  constitution  of  the  corporation,  which  thereupon  tion;  how 
manifest  themselves  in  legal  relations  not  only  be- 
tween the  shareholder  and  the  body  corporate,  but  also  between 
the  shareholder  and  all  other  persons  in  any  way  interested  in 
the  corporate  enterprise.     But  in  this  chapter,  as  before  re- 
marked, we  are  concerned  only  with  the  relations  of  these 
persons  as  represented  by  the  corporation. 

§  510.  The  forms  of  contracts  to  take  shares  in  the  stock  of 
a  corporation  may  differ,^  but  the  legal  relations  occasioned  by 
them  are  similar.'    A  contract  of  this  kind  is  in  the  main  a 


'  '^The  type  ....  of  a  member 
or  tharebolder  of  a  company  is  a 
person  who  has  agreed  to  become  a 
member,  and  with  regard  to  whom 
ftll  conditions  precedent  to  the  ac- 
quisition of  the  rights  of  a  member 
have  been  duly  observed.  Where 
all  these  circumstances  are  com- 
bined, there  is  membership  in  its 
fallest  and  most  accurate  sense." 
1  Lindley  on  Part.  (Am.  ed.)  127. 

*  A  stock  certiflcate,  although  con- 
taining an  agreement  to  pay  interest 
to  the  bolder  until  the  happening  of 
a  certain  event,  may  stiU  constitute 
him  a  shareholder;  and  the  agree- 


ment to  pay  interest  is  a  contract 
between  the  holder  and  the  corpo- 
ration, which  cannot  be  varied  by 
the  vote  of  a  majority  of  share- 
holders to  pay  such  interest  in 
bonds.  McLaughlin  v.  Detroit,  etc., 
R  R.  Co.,  8  Mich.  100.  See,  also, 
Richardson  v.  Vermont  and  Mass. 
R.  R.  Ck>.,  44  Vt.  613,  in  which  case 
the  interest  was  payable  out  of  sur- 
plus earnings. 

'  Mutual  insurance  companies,  in 
which  the  insured  becomes  a  mem- 
ber by  the  payment  of  the  cash  pre- 
mium, are  anomalous.  The  theory 
of  such  companies  is  that  the  pre* 
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OontnctB 
to  take 
shares. 


contract  to  subscribe  funds  for  the  accomplishment 
of  a  certain  purpose,  the  subscriber  to  surrender  his 
rights  as  owner  over  the  funds  subscribed,  but  to 
retain  some  of  his  rights  in  such  funds  (as  e.  g.^  to  have  them 
applied  to  no  other  purposes  than  the  objects  of  incorporation  ^) 
and  acquiring  through  his  contract  certain  other  rights  (ase.^., 
the  right  to  act  as  a  member  of  a  corporation),  which  other- 
wise he  would  not  have  had. 

§  511.  To  constitute  a  person  a  shareholder,  it  is  not  neces- 
iflsne  of  sary  that  a  certificate  of  stock  should  have  been  issued 
no^MaSo!  ^^  ^™^  5 '  though  it  seems  a  verbal  promise  to  take 
^^-  and  pay  for  shares  will  not  be  binding,'  unless  a  stock 

certificate  has  been  tendered  and  accepted.*     Where  a  sub- 


miums  paid  by  the  memben  for  the 
insurance  of  their  respective  prop- 
erties, constitute  a  common  fund 
devoted  to  the  payment  of  any 
losses  that  may  occur.  Union  Ins. 
Go.  V.  Hoge,  21  How.  35. 

i**Wl)en  any  person  takes  stock 
in  a  railroad  company,  he  has  en- 
tered into  a  contract  with  the  com- 
pany that  his  interest  shall  be  sub- 
ject to  the  direction  and  control  of 
the  proper  authorities  of  the  corpo- 
ration to  accomplish  the  object  for 
which  the  company  was  organized. 
He  does  not  agree  that  the  improve- 
ment to  which  he  subscribes  should 
be  changed  in  its  purposes  and  char- 
acter, at  the  will  and  pleasure  of  a 
majority  of  the  stockholders,  so  that 
new  responsibilities,  and  it  may  be 
new  hazards,  are  added  to  the  origi- 
nal undertaking.^*  Clearwater  o. 
Meredith,  1  Wall.  26,  40. 

3  Chaffin  0.  Cummings,  37  Me.  76; 
Cusick  0.  Bartlett,  91  Me.  153;  Beck- 
ett V.  Houston,  82  Ind.  393;  Slipher 
V.  Earhart,  83  Ind.  173;  Haynes  v. 
Brown,  36  N.  H.  545,  563;  Schaeffer 
V.  Missouri  Home  Ins.  Co.,  46  Mo. 
248;  Chester  Glass  Co.  v.  Dewey,  16 
Mass.  94;  Burr  o.  Wilcox,  22  N.  Y. 
551;  Chesley  v.  Pierce,  32  N.  H.  388, 
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402;  MitcheU  v.  Beckman,64  GaL  117; 
Pacific  Nat.  Bk.  v.  Eaton,  141  IT.  S. 
227;  Butler  Univ.  o.  Scoonover,  114 
Ind.  381;  Storage  Co.  v.  Assessor!, 
56  N.  J.  L.  389;  see  Thorp  v.  Wood- 
hull,  1  Sandf.  Ch.  (N.  Y.)  411;  ct 
Courtright  o.  Deeds,  37  Iowa,  601 
But  see  Busey  v.  Hooper,  35  Md.  15; 
Mount  Sterling  Coal  Road  Co.  v. 
Little,  14  Bush  (Ky.),  429. 

'  Fanning  o.  Insurance  Co., 87 Ohio 
St.  339;  Vreeland  o.  New  Jersey 
Stone  Co.,  29  N.  J.  Eq.  188.  (In 
these  cases  the  charters  indicated 
that  writing  was  essential.)  Pitts- 
burg and  Steuben ville  R.  R.  Co.  t. 
Gazzam,  32  Pa.  St.  340.  A  transfer 
cannot  l>e  established  by  parol. 
Pittsburg,  etc.,  R.  R.  Oo.  v.  Clarke, 
29  Pa.  St.  146.  But  in  the  caaes  of 
Colfax  Hotel  Co.  v.  Lyon,  69  lows, 
683;  Bullock  v.  Turnpike  Co.,  85  Ky. 
184,  and  Des  Moines  Bank  «.  Hotel 
Company,  88  Iowa,  4,  a  verbal  sab- 
scription  contract  was  held  valid. 
See,  also.  Insurance  Co.  v.  Wall,  105 
La.  89.  Shares  are  choses  in  action, 
and,  therefore,  contracta  to  take 
shares  are  not  within  the  Statate  of 
Frauds.  Webb  v,  Baltimore,  etc., 
R.  R.  Co.,  77  Md.  92. 

♦  Upton  ».  Tribiloock,  91  U.  8. 46. 


CHAP.  IX.]       GOBPORATION  AND  SHABBHOLDEBS. 


[§  518. 


scriber  acknowledges  the  receipt  of  shares  which  he  agrees  to 
pay  for  in  instalments,  one  of  which  he  actually  pays,  he  will 
be  liable  on  his  subscription,  although  no  certificate  of  stock 
has  ever  been  issued  to  him ; '  and,  unless  a  subscription  is  ex- 
pressly made  payable  on  call,  no  notice  to  the  subscriber  is 
necessary  before  bringing  suit.^  "  A  certificate  of  the  shares 
of  stock  of  a  railway  company  is  merely  a  solemn  affirmation 
under  the  seal  of  the  company  that  a  certain  amount  of  shares 
of  stock  stands  in  the  name  of  the  individual  mentioned  in  the 
certificate/' ' 

§  512.  Legal  relations  occasioned  by  a  contract  to  take 
shares,  just  as  legal  relations  occasioned  by  any  other 
contract,  are  the  manifestations  of  the  rules  of  law  ^^  ^Jj^ 
within  the  operation  of  which  the  parties  by  their  eraicharac- 
contract  have  brought  themselves.  If  the  contract 
to  take  shares  is  binding,  that  is,  if  the  desired  legal  relations 
are  occasioned,  the  rules  of  law  of  which  the  legal  relations  so 
occasioned  are  the  manifestation  will  be  those  composing  the 
constitution  of  the  corporation ;  or,  speaking  more  definitely, 
will  be  those  contained  in  the  charter  of  the  corporation,  or  in 
the  general  enabling  statute  and  articles  of  association  filed  in 
aocordance  therewith,  supplemented  by  the  more  general  rules 
of  corporation  law.^  And  a  person  subscribing  for  shares  is 
affected  with  a  notice  of  the  obligations  which  he  incurs.' 

§  513.  It  is  the  settled  law  of  the  United  States  Supreme 
Court,  and  of  most  of  the  states,  that  a  subscription 
for  shares  implies  the  promise  of  the  subscriber  to  promise  of 


1  Hawley  v.  Upton,  102  U.  S.  314. 
In  these  cases  the  subscriber  had  not 
demanded  a  certificate.  Barron  v, 
Barril),  86  Me.  66.  Compare  Wemple 
V,  St  Louis,  etc.,  R.  R.  Co.,  120  111. 
106;  A.  ft  S.  C.  R.  Co.  v.  HiU,  20 
Oregon,  177. 

^  Lake  Ontario,  etc.,  R.  R.  Co.  v. 
Naawn,  16  N.  Y.  451;  Grubb  v. 
Mahoning  Nav.  Co.,  14  Pa.  St.  302; 
Wilson  V.  Wills  Valley  R  R.  Co.,  33 
Ck  466.  Personal  demand  before 
snit  lor  calls  may  be  made  necessary 


by  statute.  Scarlett  v.  Academy  of 
Music,  43  Md.  203;  compare  Sheffield 
R'y  Co.  V.  Woodcock,  7  M.  &  W.  574; 
Newry  and  Enniskillen  R'y  Co.  v, 
Edmunds,  2  Exch.  118. 

*  Lord  Cairns  in  Shropshire  Union 
R'ys,  etc.,  Co.  v.  Queen,  L.  R.  7  H. 
L.  Cas.  496,  509. 

*  See  Hoagland  v,  Cincinnati  and 
Ft  W.  R.  R.  Co.,  18  Ind.  452,  464. 

<^  McKim  V.  Glenn,  66  Md.  479; 
Chesapeake  and  Ohio  Canal  Co.  v, 
Dulany,  4  Cranoh,  Cir.  Ct.  85. 
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§  514.]  THE   LAW  OF  PRIVATE  CORPORATIONS.    [CHAP.  IX. 

TObflcriber  pay  for  them.^  And  this  implied  promise  arises, 
the  shares,  althoagh  a  power  to  forfeit  or  sell  the  shares  for  non- 
payment may  be  expressly  given  to  the  corporation.*  The 
courts  of  Massachusetts,  Maine,  and,  possibly,  New  Hampshire, 
follow  a  contrary  doctrine,  holding  that  a  subscription  for 
shares  in  a  corporation  subjects  the  subscriber  only  to  the 
liabilities  imposed  by  the  statute  under  which  the  corporation 
was  organized;  and  when  a  corporation  is  authorized  by 
statute  to  assess  the  shares,  and  sell  them  for  non-payment 
of  assessments,  and  a  subscriber  has  not  expressh*^  promised 
to  pay  assessments,  no  promise  can  be  implied  which  will  enable 
the  corporation  to  maintain  an  action  against  him  personally, 
even  though  the  sale  of  the  shares  under  the  statute  fails  to 
bring  enough  to  pay  the  assessment.^ 

§  514.  The  following  statement  of  the  law  in  New  Hamp- 
shire is  at  least  lucid,  whatever  objection  may  be  taken  to  it : 


I  Upton  V.  Tribilcock,  91  U.  S.  45  ; 
Webster  v.  Upton,  ib.  fi5  ;  Lake  On- 
t:u-io,  etc.,  R.  R  Co.  v.  Mason,  16 
N.  Y.  451  ;  Rensselaer,  etc.,  Plank- 
road  Co.  D.  Barton,  ib.  457,  note ; 
MUler  V.  Wild  Cat  Gravel  Road  Co., 
52  Ind.  51  ;  Sagory  v.  Dubois,  8 
Sandf.  Ch.  (N.  Y.)  466  ;  Dayton  v. 
Boret,  31  N.  Y.  435  ;  Fry's  Ex'r  v. 
Lexington,  etc.,  R.  R.  Co.,  2  Mete. 
(Ky.)  314  ;  Beene  r.  Cahawba,  etc., 
R.  R.  Co.,  3  Ala.  660  ;  GiU's  Adm'r 
u.  Kentucky,  etc..  Mining  Co.,  7 
Bush  (Ky.),  635;  Chase  v.  Railroad 
Co.,  5  Lea  (Tenn.),  415  ;  Waukon, 
etc.,  R.  R.  Co.  V.  Dwyer,  49  Iowa, 
121  ;  Nulton  v.  Clayton,  54  Iowa,  425  ; 
Mansfield,  etc.,  R.  R.  Co.  v.  Brown, 
26  Ohio  St.  223 ;  Electric  Co.  v. 
Tandy,  66  Vt.  248  ;  Walter  v.  Merced 
Academy  Ass^n,  126  Cal.  582.  See 
Small  V,  Herkimer  Mfg.  Co.,  2  N.  Y. 
3:50.  C£.  N.  H.  Cent.  R  R.  Co.  d. 
Johnson,  30  N.  H.  390  ;  Mount  Ster- 
ling Coal  Co.  V.  Little,  14  Bush  (Ky.), 
429  ;  Russell  v.  Bristol,  49  Conn.  251. 

If  a  person  makes  a  valid  contract 
on  sufficient  consideration  with   a 
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corporation  to  take  stock  in  it  and 
refuses  to  comply  without  fault  on 
the  part  of  the  corporation,  it  may 
recover  such  damages  for  the  breach 
as  it  has  sustained.  Quick  v.  Lemon, 
ICte  111.  678. 

'  Dexter,  etc.,  Plankroad  Co.  v. 
Millerd,  3  Mich.  91 ;  Hughes  v.  An- 
tietam  M'f'g  Co.,  34  Md.  316.  Con- 
tra, Odd  Fellows'  Hall  Co.  v.  Glazier, 
5  Harr.  (Del. )  172.    See  §  546. 

'  Mechanics'  Foundry,  etc.,  Co.  o. 
Hall,  121  Mass.  272.  See,  also,  Ken- 
nebec, etc.,  R.  R.  Co.  V.  Kendall,  31 
Me.  470 ;  Belfast,  etc.,  R.  R.  Co.  t. 
Moore,  60  Me.  561 ;  Penobscot,  etc., 
R  R.  Co.  V,  Dunn,  39  Me.  587.  Aa 
amendment  to  a  charter  cannot  op- 
erate to  make  a  subscriber  person- 
ally liable  on  his  subscription  when 
he  was  not  so  liable  before.  Belfast, 
etc.,  R.  R  Co.  V.  Moon,  60  Me.  561. 
But  by  charter-provisions  stocks  may 
be  liable  to  further  assessments  by 
the  corporation  after  the  full  par 
value  has  been  paid.  Price's  Appeal, 
106  Pa.  St.  421.  Compare  Dewey  v. 
St  Albans  Trust  Co.,  57  Yt.  332. 


CHAP.  IX.]       CORPORATION  AND  SHAREHOLDERS. 


[§  515. 


*^  Where  a  party  makes  an  express  promise  to  pay  the  assess- 
ments, he  is  answerable  to  the  corporation  upon  such  promise 
for  all  legal  assessments,  and  may  be  compelled  to  its  perform- 
ance by  an  action  at  law,  before  resorting  to  a  sale  of  the 
shares.  It  is  a  personal  undertaking  beyond  the  terms  of  the 
charter.  Where,  on  the  other  hand,  he  only  agrees  to  take 
a  specified  number  of  shares,  without  promising  expressly  to 
pay  assessments,  then  resort  must  first  be  had  to  a  sale  of  the 
shares  to  pay  the  assessments  before  an  action  at  law  can  be 
maintained.  His  agreement  simply  to  take  the  shares  is  an 
agreement  upon  the  faith  of  the  charter,  and  by  it  alone  is  he 
to  be  governed,  so  far  as  his  shares  are  to  be  affected.  He  takes 
them  upon  the  conditions  and  law  of  the  charter.  They  exist 
only  by  virtue  of  the  charter,  and  are  to  be  governed  by  the 
provisions  therein  contained."  ^ 

§  515.  In  the  absence  of  express  provisions  in  the  charter 
or  enabling  act  regulating  subscription   contracts, 
whether  an  implied  or  express  promise  to  pay  for  J^n?*^^"^ 
shares  may  be  enforced  by  the  corporation,  is  to  be 
determined  in  accordance  with  the  rules  of  the  law  of  con- 
tracts.'   In  the  first  place,  and  principally,  was  there  a  con- 
sideration ? '    When  no  consideration  is  expressed,  a  sufficient 
one  to  uphold  the  contract  ordinarily  exists  in  the  implied 
counter-promise  of  the  corporation,  in  accepting  the  subscrip- 
tion, to  admit  the  subscriber  to  all  the  rights  of  a  shareholder.* 


^New  Hampshire  Central  R.  R. 
Co.  V.  Johnson,  SO  N.  H.  800,  408. 

'  E,  g.j  to  an  action  on  a  subsorij)- 
tion  contract,  the  infancy  of  the 
lubscriber  may  be  pleaded.  Newry 
sod  Enniskillen  R*y  Co.  v.  Ck>mbe, 
5  Eng.  R*y  Cas.  033;  Dublin,  etc., 
R'y  Co.  9.  Black,  7  Eng.  R'y  Cas. 
434.  Compare  Cork,  etc.,  R*y  Co. 
«.  Cacenove,  10  Q.  B.  035.  Writing 
one^t  name  in  the  private  memoran- 
doDi  book  of  a  person  soliciting  sub- 
scriptions, does  not  give  that  person 
aathority  to  sign  a  stock-subscrip- 
tion. McClelland  v.  Whiteley,  15 
Fed.  Rep.  322.' 

*An  agreement  by  a  person  to 


act  as  director  and  to  give  the  busi- 
ness of  his  firm  to  a  bank,  is  a  suf- 
ficient consideration  to  support  a 
contract  on  the  part  of  the  bank  to 
give  him  the  requisite  number  of 
shares  to  qualify  as  a  director.  Rich 
V,  State  Nat.  B'k,  7  Neb.  201.  There 
is  no  question  that  there  is  a  con- 
sideration for  notes  given  to  a  cor- 
poration by  a  subscriber  to  secure 
payments  on  his  shares.  Chetlain 
0.  Republic  Life  Ins.  Co.,  86  III.  220. 
^  Kennebec  and  Portland  R.  R.  Co. 
V.  Jarvis,  34  Me.  360;  Stokes  o.  Leba- 
non, etc..  Turnpike  Co.,  6  Humph. 
(Tenn.)  241;  Thigpen  v.  Miss.  Cent. 
R.  R.  Co.,  32  Miss.  347;  EastTennes- 
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§  516.]  THE  LAW   OF   PRIVATE  CORPORATIONS.  [CHAP.  IX. 


This  consideration,  however,  does  not  exist  unless  the  agree- 
ment to  sabscribe  is  made  either  with  the  corporation  or  its 
agent/  or  is  subsequently  accepted  by  the  corporation.'  If  at 
the  time  of  subscribing,  the  subscribers  make  a  part  payment 
or  deposit  on  account  of  their  subscriptions,  the  making  of 
these  deposits  by  the  different  subscribers  and  the  receiving  of 
them  by  the  corporation,  which  latter  must  be  held  by  so 
doing  impliedly  to  agree  to  apply  them  to  the  purposes  of  in- 
corporation, will  constitute  a  sufficient  consideration  to  pre- 
vent any  subscriber  from  withdrawing  his  deposit,  as  well  as 
a  sufficient  consideration  to  enable  the  corporation  to  compel 
the  subscribers  to  complete  the  full  account  of  their  subscrip 
tions.^ 
§  516.  When  in  the  constitution  of  a  corporation,  any  par- 
ticular form  for  a  contract  of  subscription  is  pre- 
scribed, it  may  be  inferred  that  that  form,  if  fol- 
lowed, will  constitute  a  binding  contract*  But  the 
fact  that  the  form  prescribed  was  not  followed,  will 
not  necessarily  invalidate  a  subscription;^  nor  will 
a  subscriber  be  allowed  to  take  advantage  of  his  own  non-per- 


Preecribed 
forms. 
Failure  to 
pay  pre- 
liminaiy 
deposit. 


see,  etc.,  R.  R.  Co.  v.  Qammon,  5 
Sneed  (Tenn.),  567.  See  Starratt  o. 
Rockland  Fire  Ins.  Co.,  65  Me.  374. 
Compare  University  of  Des  Moines 
V.  Livingrston,  57  Iowa,  307.  When 
commissioners  are  appointed  to  re- 
ceive subscriptions  under  a  statute 
which  does  not  provide  for  the  event 
of  an  excess  of  subscriptions  over  the 
authorized  capital,  and  subscriptions 
in  excess  are  made,  every  subscriber 
acquires  the  right  to  some  stock. 
Meads  v.  Walker,  Hopk.  Ch.  (N.  T.) 
587.  See  Clarke  v.  Brooklyn  Bank, 
lEdw.  Ch.  (N.  Y.)361. 

1  Lake  Ontario  R.  R.  Co.  v.  Cnr- 
tiss,  so  N.  Y.  219;  Essex  Turnpike 
Co.  V.  Collins,  8  Mass.  292;  Lowe  v, 
E.  and  K  R.  R.  R.  Co.,  1  Head 
(Tenn.),  659;  Parker  v.  Northern 
Centr.  Mich.  R.  R.  Co.,  33  Mich.  23; 
Wallace  v.  Townsend,  43  O.  St  637. 
Compare  Workman  v,  Campbell,  46 
Mo.  306. 
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s  Walker  v.  Mobile,  etc.,  R.  R  Co., 
34  Miss.  245;  Northern  Central  Mich. 
R  R.  Co.  V.  Eslow,  40  Mich.  222; 
Stevens  o.  Corbitt,  33  Mich.  458; 
Michigan,  Midland,  etc.,  R.  R  Co.  v. 
Bacon,  ib.  466.  See  Mobile  and  Ohio 
R.  R.  Co.  V.  Tandal,5Sneed(Tenn.), 
294.  An  offer  to  subscribe  to  stock 
of  a  railroad  company  in  case  of  a 
specified  extension  of  its  road  is  re- 
vocable until  delivered  to  the  com- 
pany; and  the  death  of  the  offerer  is 
a  revocation.  Wallace  v.  TownBend, 
43  O.  St.  637.    See  §  106. 

•  See  §  98,  and  generally  §S  91-^ 
for  a  discussion  of  the  consideration 
necessary  to  uphold  an  agreement  to 
subscribe. 

*  Parker  v.  Northern  Central  B.  R 
Co.,  33  Mich.  23.     See  §  91. 

'  Still  the  omission  of  some  pre- 
scribed formality  may  render  a  tab- 
scription  incomplete  and  therefore 
invalid.    See  Dutchess,  etc.,  R  B. 


CHAP.  DC.]      GOBPOBATION  AND  SHABBHOLDBBS. 


[§  517. 


formance  of  conditions  precedent  prescribed  by  the  constitution, 
in  order  to  invalidate  his  subscription  agreement,  at  least  if  any 
one  who  has  acted  on  the  faith  of  such  agreement  would  be  in- 
jured by  its  non-fulfillment.  Thus,  where  the  constitution  of 
the  corporation  requires  a  preliminary  deposit  to  be  paid  by 
the  subscriber,  and  the  subscriber  fails  to  pay  it,  he  may  not 
plead  his  own  omission  in  answer  to  a  suit  for  calls.^  This  seems 
entirely  correct  on  principle,  though  there  are  decisions  to  the 
contrary.* 

§  517.  If  the  contract  of  subscription  is  to  be  held  bind- 
ing, then  must  be  considered  whether  it  is  so  abso-   ^^  ,j^ 
lately  or  conditionally.'    It  will  be  binding  abso-  Levy  of 
lutely  when  conditions  neither  exist  in  the  contract  ment. 
itself  nor  can  be  imported  into  it  from  the  constitution  of  the 
corporation.     Otherwise,  it  will  be  binding  conditionally  until 


Co.  V.  Mabbett,  58  N.  Y.  397;  Car- 
lisle V.  Saginaw  Valley  B.  B.  Co., 
37  Mich.  315;  Shurtz  o.  Schoolcraft, 
etc.,  B.  B.  Co.,  9  Mich.  269;  Coppage 
V.  Button,  124  Ind.  401. 

^  lake  Ontario,  etc.,  B.  B.  Co.  v. 
Haion,  16  N.  Y.  451;  Bensselaer, 
etc.,  Plank  Bead  Co.  v.  Barton,  ib. 
^7,  note;  Illinois  Biver  B.  B.  Co. 
e.  Zimmer,  20  111.  654  ;  Byder  v. 
Alton,  etc.,  B.  B.  Co.,  13  111.  516; 
Haywood,  etc..  Plank  Boad  Co.  o. 
firyan,  6  Jones  (N.  C),  Law,  82; 
Home  Stock  Ins.  Co.  v.  Sherwood, 
72  Mo.  461;  Sedalia  W.  and  S.  By. 
Co.  B.  Abell,  17  Mo.  App.  645; 
Thorp  r.  Woodhull,  1  Sandf.  Ch. 
(K.  Y.)  411;  Vicksburg,  etc.,  B.  B. 
Co.  V.  McKean,  12  La.  Ann.  638; 
Mitchell  0.  Bome  B.  B.  Co.,  17  Ga. 
574;  Wight  v.  Shelby  B.  B.  Co.,  16 
B.  Mon.  (By.)  4;  Piscataqna  Ferry 
Co.  «.  Jones,  39  N.  H.  491 ;  Pittoburg 
W.  and  B.  B.  B.  Co.  v.  Applegate,  21 
W.  Va.  172;  Webb  r.  Baltimore,  etc., 
K.  R.  Ck).,  77  Md.  92;  West  End  Co. 
B.  Claiborne,  97  Va.  734. 

*  Wood  V,  Coosa,  etc.,  B.  B.  Co., 
32  Ga.  273;  Jenkins  v.  Union  Turn- 
pike Co.,  1  Caines  Caa.  in  Er.  (N.  Y.) 
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86;  Goshen,  etc..  Turnpike  Co.  o. 
Hurtiu,  9  Johns.  217;  Boyd  o.  Peach 
Bottom  B'y  Co.,  90  Pa.  St.  169.  See 
Excelsior  Grain  Binder  Co.  v.  Stay- 
ner,  25  Hnn,  91 ;  Fiser  v.  Miss,  and 
Tenn.  B.  B.  Co.,  32  Miss.  359.  Com- 
pare Garrett  v,  Dillsburg,  etc.,  B.  B. 
Co.,  78  Pa.  St.  465. 

'  Subscribing  conditionally  to 
shares  does  not  make  the  subscriber 
a  shareholder  till  the  condition  is 
performed.  Evansville,  etc.,  R  B. 
Co.  V.  Shearer,  10  Ind.  244.  It  is 
held  in  Pennsylvania  that  when  one 
subscribes  conditionally  to  the  stock 
of  a  railroad  company,  before  the 
procurement  of  its  charter,  the  con- 
dition is  void  and  the  subscription 
is  absolute.  Bedford  B.  B.  Co.  v. 
Bowser,  48  Pa.  St.  29  ;  Caley  v. 
Phila.,  etc.,  B.  B.  Co.,  80  Pa.  St. 
263;  Pittsburgh  and  S.  B.  B.  Co.  v. 
Biggar,  34  Pa.  St.  455.  The  writer 
fails  to  see  the  correctness  of  these 
decisions,  which  in  effect  make  for 
the  subscriber  a  contract  he  never 
entered  into.  They  did  not  turn  on 
any  question  of  the  condition  being 
verbal  or  written. 
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§  518.]  THE  LAW   OF   PBIVATB  CORPOBATIONS.  [CHAP.  IX. 


the  performance  of  the  conditions,  provided  they  are  per- 
formed within  a  reasonable  time/  whereupon  it  will  become 
binding  absolutely.'^  Accordingly,  where,  by  the  terms  of 
the  subscription,  the  subscriber  agreed  to  take  shares  and 
pay  all  charges  and  assessments  regularly  levied  or  as- 
sessed by  the  board  of  directors,  it  was  held  that  the  cor- 
poration could  not  recover  until  an  assessment  had  been 
made ;  and,  further,  that  the  terms  of  the  subscription  could 
not  be  contradicted  by  parol  proof  of  an  understanding  that 
payment  should  be  made  without  calls.'  Likewise,  if  the 
charter  of  a  corporation  does  not  definitely  fix  the  number 
of  shai'es  of  which  the  capital  stock  is  to  be  composed,  this 
number  must  be  fixed  by  the  proper  authority  before  a  valid 
assessment  can  be  laid  on  subscribers.^ 
§  518.  Again,  if  the  contract  to  subscribe  is  conditioned  on 


1  See  FounUiQ  Ferry  T.  R.  Oo.  v. 
Jewell,  8  B.  Mon.  (Ky.)  141;  Cravens 
V.  Eagle  Mills  Co.,  120  Ind.  6.  If 
the  corporate  enterprise  is  not 
started  in  good  faith  within  the 
period  prescribed  by  the  charter,  a 
subscriber  is  released.  McCully  v. 
Pittsburgh  and  Connellsville  R.  R. 
Co.,  82  Pa.  St.  25.  See,  also.  Barns- 
gate  Victoria  Hotel  Co.  v.  Monte- 
fior^,  4  H.  <fe  C.  164. 

'  Chamberlain  v.  Painesville,  etc., 
R.  R.  Co.,  15  Ohio  St.  225;  Ashtabula, 
etc.,  R.  R.  Co.  V.  Smith,  ib.  328; 
Mansfield,  etc.,  R.  R.  Co.  v.  Brown, 
26  Ohio  St.  228;  Armstrong  v.  Earsh- 
ner,  47  Ohio  St.  276;  Racine  Co.  Bk. 
9.  Ayres,  12  Wis.  512;  Rutland,  etc., 
R.  R.  Co.  V.  Thrall,  35  Vt.  636,  543; 
Pittsburg  and  Connellsville  R.  R.  Co. 
V,  Stewart,  41  Pa.  St  54;  Caley  v. 
Phila.  A  Chester  Co.  R.  R.  Co.,  80 
Pa.  St.  263;  Webb  v.  Baltimore,  etc., 
R.  R.  Co.,  77  Md.  92. 

A  corporation  suing  for  the  whole 
subscription  may  recover  what  is 
due  unconditionally,  though  it  fail 
to  establish  its  right  to  recover  the 
rest.  St.  Louis  and  Cedar  Rapids 
R.  R.  Co.  0.  Eakins,  30  Iowa,  279. 
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But  a  conditional  subscription  has 
been  held  a  mere  offer,  revocable 
until  the  condition  is  performed. 
Garret  v.  Dillsburg,  etc.,  R.  R  Co., 
78  Pa.  St.  465. 

>  Grosse  Isle  Hotel  Co.  o.  I' Anson, 
43  N.  J.  L.  442;  North  Street  R.  R 
Co.  V.  Spullock,  88  Ga.  283.  Bat 
the  subscriber  cannot  dispute  the 
necessity  of  the  assessment  Chou- 
teau Ins.  Co.  V.  Floyd,  74  Mo.  286. 
Right  of  action  on  a  subscription 
made  subject  to  call  does  not  accrne 
till  the  call  is  made,  and  conse- 
quently not  till  then  does  the  statute 
of  limitations  begin  to  run.  Macon 
and  A.  R.  R.  Co.  v.  Yason,  52  Ga. 
326.  Compare  Braddock  v.  Phila. 
M.  &  M.  R.  R.  Co.,  45  N.  J.  L.  363. 

*  Somerset  R.  R.  Co.  «.  Clarke,  61 
Me.  379;  Same  o.  Gushing,  45  Me. 
524;  Woi-cester  &  Nashua  R  R.  Co. 
V.  Hinds,  8  Cush.  110.  Compare 
Bucksport,  etc.,  R.  R.  Co.  v.  Back, 
65  Me.  536  ;  Pike  v.  Bangor,  etc.» 
Shore  Line  R.  R.  Co.,  68  Me.  445. 
A  call  upon  part  of  the  subscribers 
only  is  invalid.  Brockway  v.  Gads- 
den, etc.,  Co.,  102  Ala.  620. 


CHAP.  IX.]       COBPOBATION  AND  SHAKEHOLDEBS. 


[§  618. 


the  subscription  of  a  certain  amount,  it  may  not  be  gi^i^rip- 
enforced  until  that  amount  is  subscribed  for;^  and  tion  of  total 
if  a  certain  amount  of  stock  is  mentioned  in  the  named  in 
charter  or  articles  of  association,  a  contract  to  sub-  ^^^  ^' 
scribe  is  impliedly  conditioned  on   the  subscription  of  that 
amount,^  unless  the  terms  of  the  subscription  contract  or 
of  the   statute   under  which  the  corporation   is  organized^ 
are  inconsistent  with  the   existence  of  such   implied  condi- 
tions.*   And  the  subscriptioDs,  to  fulfill  this  condition,  must 
be  valid  and  made  by  solvent  persons  apparently  able  to  pay 
for  the  shares  subscribed  for  by  them.'    It  may  be  added  gen- 
erally, that  whatever  conditions  are  imposed  on  the  corporation 
by  the  subscription  contract  must  be  performed  before  the  con- 
tract can  be  enforced.^    But  the  rule  that,  when  the  capital 


1  PhUadelpliia  A  West  Chester  R.  R. 
Co.  0.  Hickman,  28  Pa.  St.  318;  Chase 
V.  Sycamore,  etc.,  R.  R.  Co.,  38  III. 
215;  If  orris  Canal,  etc.,  Co.  v.  Nathan, 
2  Hall  (N.  T.),  239;  Belfast  &  M.  L. 
R.  R  Co.  9.  Cothrell,  66  Me.  185; 
Monadnock  R.  R.  v.  Felt,  62  N.  H. 
379. 

"<  Atlantic  Cotton  Mills  v.  Abbot,  9 
Cosh.  423;  Eatama  Land  Co.  v.  Jer- 
ncgan,  126  Mass.  IS^;  Read  o.  Mem- 
phis Gayoso  Gas  Co.,  9  Heisk. 
(Teon.)  545;  Littleton  Mfg.  Co.  9. 
Parker,  14  N.  H.  543;  Contoocook 
Valley  R.  R.  v.  Barker,  32  N.  H.  363; 
Peoria  A  R.  L  R.  R.  Co.  o.  Preston, 
35  Iowa,  115;  Memphis  Branch  R  R 
Co.  e.  Sallivan,  57  Ga.  240;  Allman 
e.  Havana,  etc.,  R  R  Co.,  88  111.  521; 
Hughes  9.  Antietam  Mfg.  Co.,  34 
Hd.  816;  Hotel  Co.  v.  Schram,  6 
Wash.  134;  Elder  v.  New  Zealand 
Land  Improvement  Co.,  30  L.  T.  N. 
S.28S;  Hendriz  v.  Academy  of  Music, 
73  Ga.  437;  Hale  v.  Sanborn,  IG  Neb. 
1;  Rockland,  etc.,  Steamboat  Co.  v. 
Sewill,  78  Me.  167;  Exposition  R  R. 
Go.  0.  Railroad  Co.,  42  La.  Ann.  370; 
Haskell  v.  Worthington,  94  Mo.  560. 
See  People's  Ferry  Co.  v.  Balch,  8 
Crny,  303;  Pierce  v.  Jersey  Water 


Works  Co.,  L.  R.  5  Exch.  209;  New- 
port Cotton  Mill  Co.  v.  Mims,  103 
Tenn.  465.  Compare  McDougall  v. 
Jersey  Imperial  Hotel  Co.,  10  Jur. 
N.  S.  1043;  Warwick  R  R  Co.  v, 
Cady,  11  R  I.  131 ;  Nutter  v,  Lexing- 
ton, etc.,  R  R  Co.,  6  Gi*ay,  85;  Haw- 
kins V.  Citizens'  Iny.  Co.,  38  Or.  544. 
Contraj  Nelson  v,  Blakey,  54  Ind.  29. 
See,  also,  §  96. 

^  Lincoln  Mfg.  Co.  v.  Sheldon,  44 
Neb.  279. 

*  Iowa  A  Minn.  R.  R  Co.  v.  Per- 
kins, 28  Iowa,  281 ;  see  Selma,  M.  A 
M.  R.  R.  Co.  V.  Anderson,  51  Miss. 
829;  Skowhegan  &  A.  R  R  Co.  v. 
Kinsman,  77  Me.  370;  Sedalia,  W.  A 
S.  Ry.  Co.  V.  Abell,  17  Mo.  App.  645; 
Arkadelphia  Cotton  Mills  v.  Trimble, 
54  Ark.  316. 

^  Lewey's  Island  R.  R.  Co.  v.  Bol- 
ton, 48  Me.  451;  Phillips  v.  Coving- 
ton, etc.,  Bridge  Co.,  2  Met.  (Ey.) 
219.  See  Holman  v.  State,  105  Ind. 
569,  571. 

^  Santa  Cruz  R  R.  Co.  v,  Schwartz, 
53  Cal.  106;  Swartwout  v.  Mich.  Air 
Line  R  R.  Co.,  24  Mich.  389;  Car- 
lisle V.  Caliawba,  etc.,  R.  R  Co.,  4 
Ala.  70;  Trott  v.  Sarchett,  10  O.  St. 
241;  Thompson  v.  Oliver,  18  Iowa, 
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§  519.]  THE  LAW  OF  PEIVATB   CORPORATIONS.  [CHAP.  Et. 

stock  is  fixed  by  the  charter,  an  action  does  not  lie  to  enforce 
a  subscription  until  all  the  stock  is  taken,  does  not  apply 
where,  from  the  face  of  the  charter,  it  is  obvious  that  the 
whole  of  the  capital  stock  was  not  necessary  to  the  organiza- 
tion of  the  company,  and  the  subscriber  knew,  or  had  reason 
to  know,  this  at  the  time  of  subscribing ;  nor  does  it  apply 
where  a  subscriber  takes  part  in  carrying  on  the  busings  of 
the  company,  and  votes  on  his  shares ;  at  least,  when  the  suit 
is  brought  by  the  receiver  of  the  corporation  after  it  has  become 
insolvent.^ 
§  519.  The  antecedent  obligation  of  the  corporation  to  per- 
form the  conditions  of  the  subscription  contract  will 
condition,  ccasc  if  the  Subscribers  waive  performance,^  or  by 
^*^PP^^-  acting  as  if  the  conditions  had  been  performed  es- 
top  themselves  from  setting  up  the  non-performance  of  them. 
Thus,  if  a  commissioner  subscribes  for  shares  in  a  raUroad  cor> 
poration  to  be  organized  and  then  joins  in  a  certificate,  sent 
to  the  governor  of  the  state,  which  sets  forth  the  performance 
of  the  conditions  precedent,  he  will  be  estopped,  in  an  action 
brought  to  recover  his  subscription,  from  pleading  the  non-per- 
formance of  those  conditions.^    Similarly,  when  the  receiver  of 


417 ;  Burlington  and  M.  R.  R.  R.  Co. 
0.  Boestler,  16  Iowa,  556.  A  sub- 
scription may  be  received  by  a  rail- 
road company  conditioned  on  a  spec- 
ified location  of  its  road;  and  cannot 
be  enforced  unless  the  condition  is 
complied  with.  Nashville  and  N.  W. 
R.  R.  Co.  o.  Jones,  2  Cold.  (Tenn.) 
574;  Missouri  Pac.  Ry.  Co.  v.  Tygard, 
84  Mo.  263,  and  preceding  cases. 

When  on  subscribing  and  paying 
for  shares  the  subscriber  makes  a 
contract  with  the  company^s  agent, 
under  a  mutual  mistake  as  to  the 
agent's  powers,  and  the  company  re- 
fuses to  perform,  the  subscriber  can 
recover  back  his  money;  the  con- 
tract having  been  part  of  the  sub- 
scription agreement.  Weeden  v. 
Lake  Erie  and  M.  R.  R  Co.,  14  Ohio, 
568. 

1  Musgrave  v.  Morrison,    54    Md. 
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161.  Compare  Greenbriar  Industrial 
Expo.  V.  Ocheltree,  44  W.  Va.  626. 

>  Defendant  subscribed  for  shares, 
making  his  subscription  payable  on 
certain  conditions,  one  of  which  was 
that  the  road  should  be  built  to  a 
certain  place  by  a  certain  date.  Sub- 
sequently he  gave  notes  for  his  sub- 
scription payable  on  the  fulfillment 
of  the  conditions,  except  the  one 
above  mentioned.  It  was  held  that 
the  omitted  condition  was  therabj 
waived.  Slipher  v.  Earhart,  83  Ind. 
178.  See,  also,  Lee  o.  Imbrie,  13  Oreg. 
510;  California  Southern  Hotel  Co. 
V.  Callendar,  04  Cal.  120;  Macfsr- 
land  V,  West  Side  Imp.  Ass^n,  53 
Neb.  417;  S.  C,  56  Neb.  277. 

"Bavington  «.  Pittsburgh  and 
SteubenviUe  R.  a  Go.»  84  Pa.  St 
858. 


CHAP.  IX.]       COEPOEATION  AND  SHAREHOLDERS.  [§  520. 

an  insolvent  corporation  saes  a  shareholder  on  his  subscription, 
it  is  no  defence  that  the  whole  amount  of  the  capital  stock  had 
never  been  subscribed  for,  if  the  shareholder,  knowing  this,  has 
participated  in  the  affairs  of  the  company  in  a  manner  which 
would  have  been  proper  only  on  the  assumption  that  the  share- 
holders intended  to  carry  on  business  with  the  stock  but  par- 
tially sabscribed.^  The  obligation  on  the  part  of  the  corporation 
to  perform  the  conditions  of  a  subscription  contract  will  also 
cease,  if  the  subscriber  himself  prevents  the  performance.^ 

§  520.  At  times  it  may  be  difficult  to  determine  whether  a 
given  provision  in  the  constitution  of  the  corpora- 
tion, or  in  the  subscription  contract,  constitutes  a  ^^^Sd 
condition  precedent  to  the  enforcement  of  the  sub-  ^*  j^^^ 
scription.      The    non-fulfillment,  however,  of   that 
which  is  not  a  condition,  is  no  defence  to  an  action  for  calls. 
Thus,  to  a  petition  for  a  mandamics  to  compel  the  issue  of 
county  bonds  in  payment  for  railroad  shares,  it  is  no  defence 
that  the  road  had  not  been  completed  within  the  time  men- 
tioned in  the  subscription  contract,  time  not  appearing  to  have 
been  of  its  essence,  and  the  benefits  expected  from  the  road 
having  accrued.    The  court  said  that  if  injury  had  resulted, 
there  might  be  an  abatement  in  the  shape  of  damages,  but  not 
an  entire  release."     In  another  case  where  a  corporation  in  its 
prospectus  set  forth  its  intention   to  purchase  ten  tracts  of 
land,  and  afterwards  failed  to  purchase  two  of  them,  on  ac- 
ooQDt  of  a  defective  title,  it  was  held  that  the  plaintiff  could 
not  on  that  account  rescind  his  contract  to  purchase  shares,  as 
to  permit  that  would  be  a  great  hardship  on  the  other  share- 
holders.^ 


^Stillman  v.  Dougherty,  44  Md. 
380.  See,  also,  Erie,  etc.,  Plankroad 
Co.  V.  Bro-WD,  25  Pa.  St.  156;  Craig 
V.  Cumberland  Valley  State  Normal 
School,  72  Pa.  St.  46;  May  o.  Mem- 
phis Branch  R.  R.  Co.,  48  6a.  109, 
in  which  case  the  company  did  not 
appear  to  be  insoWent,  and  sued  in 
its  own  name.  Compare  Somerset 
and  K.  R.  R.  Co.  v,  Cushing,  45  Me. 
524,  533. 

'See  Upton  v.  Hansbrough,  3  Biss. 


417,  423.  Compare  Gould  o.  Town 
of  Oneonta,  71  N.  Y.  298;  Perkins  v. 
Union  Button-Hole,  etc..  Machine 
Co.,  12  Allen,  278. 

'  Kansas  City,  St.  Jo.,  etc.,  R.  R. 
Co.  V.  Alderman,  47  Mo.  349  ;  see 
San  Antonio  v.  Jones,  28  Tex.  19. 

«  Kelsey  v.  Northern  Light  Oil 
Co.,  45  K.  T.  505.  A  tender  of  a 
stock  certificate  is  not  a  condition 
precedent  to  a  suit  on  a  subscrip- 
tion.   Fulgam  V.  Macon,  etc.,  R.  R. 
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§  521.]  THE  LAW  OF   PRIVATE  CORPORATIONS.  [CHAF.  IX. 


§  521.  It  is  the  better  and  almost  universally  accepted  view 
„  ^  ,         that  a  condition,  in  order  to  be  operative,  most  be 

Verbal  con-  .  , 

ditionsand  expressed  in  the  subscription  contract  itself;  and 
a^«ementB  that  any  verbal  condition  varying  the  terms  of  the 
void.  written  contract  is  void.*    It  may,  indeed,  be  laid 

down  as  a  general  rule,  that  all  parol  agreements  and  secret 
understandings  between  the  subscriber  and  the  agent  of  the 
corporation  who  procures  the  subscription,  in  any  way  contrary 
to  its  terms,  are  void ;  and  the  subscription  is  enforceable  as 
if  no  such  agreements  or  understandings  had  existed ;  ^  unless 
a  fraud  imputable  to  the  corporation  be  shown.^  And  a  sub- 
scriber cannot  plead  that  his  subscription  was  feigned  and 
fraudulent,  and  that  the  company  was  party  to  the  fraud; 
for  his  subscription  will  be  enforceable  for  the  benefit  of  other 
subscribers  and  creditors.* 


Co.,  44  Ga.  597.  Compare  Chelten- 
ham, etc.,  K'y  Co.  v.  Daniel,  2  Eng. 
R'y  Cas.  728.  But  see  St.  Paul, 
Stillwater,  etc.,  R.  R.  Co.  v.  Robbing, 
23  Minn.  439.  But  the  tender  of  a 
certificate  may  by  the  terms  of  the 
subscription  be  made  a  condition. 
Courtright  v.  Deeds,  37  Iowa,  503. 
See  §511. 

1  Nippenose  M'f'g  Co.  v,  Stadon, 
68  Pa.  St.  256  ;  Miller  v.  Hanover 
Junction,  etc.,  R.  R.  Co.,  87  Pa.  St. 
95  ;  Baile  o.  Educational  Society,  47 
Md.  117  ;  see  Hendrix  v.  Academy 
of  Music,  73  Ga.  437  ;  Bell  v.  Ameri- 
cus,  etc.,  R.  R.  Co.,  76  Ga.  754 ; 
Masonic  Temple  Ass'n  v.  Channell, 
43  Minn.  353.  But  see  Rinesmith 
V,  People's  Freight  R'y  Co.,  90  Pa. 
St.  262. 

2  Galena  and  S.  W.  R.  R.  Co.  v. 
Ennor,  116  111.  55;  Piscataqua  Ferry 
Co.  V.  Jones,  39  N.  H.  491 ;  Thigpen 
V.  Miss.  Cent.  R.  R.  Co.,  32  Miss. 
347 ;  Smith  r.  Plankroad  Co.,  30 
Ala.  650  ;  La  Grange,  etc.,  Plank- 
road Co.  V,  Mays,  29  Mo.  64  ;  Con- 
necticut, etc.,  Rivers  R.  R.  Co.  v. 
Bailey,  24  Vt.  465;  Downie  v. 
White,    12    Wis.    176;    Mississippi, 
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etc.,  R.  R  Co.  V.  Cross,  20  Ark. 
443  ;  New  Albany,  etc.,  R.  R.  Co.  v. 
Fields,  10  Ind.  187  ;  Eransville,  etc, 
R.  R.  Co.  9.  Posey,  12  Ind.  363 ; 
Cunningham  v.  Edgefield,  etc.,  R.  R. 
Co.,  2  Head  (Tenn.),  23;  North 
Carolina  R.  R.  Co.  v.  Leach,  4  Jones 
L.  (N.  C.)  340  ;  Scarlett  v.  Academy 
of  Music,  46  Md.  132;  Yicksbarg,  etc., 
R.  R.  Co.  V.  McLean,  12  La.  Ann.  638 ; 
Phila.,  etc.,  R.  R.  Co.  v.  Conway,  177 
Pa.  St.  .364 ;  Whitehall,  etc,  R.  R. 
Co.  V.  Myers,  16  Abb.  Pr.  N.  S. 
(N.  Y.)  34;  Chouteau  Ins.  Co.  c. 
Floyd,  74  Mo.  286  ;  Topeka  Mfg.  Co. 
V.  Hale,  39  Kan.  23. 

'  Martin  v,  Pensacola,  etc.,  K  R. 
Co.,  8  Fla.  370;  Vicksburg,  etc.,  R.  R 
Co.  9.  McKean,  supra;  Mississippi, 
etc.,  R.  R.  Co.  V.  Cross,  supra;  Scar- 
lett V.  Academy  of  Music,  supra.  See 
§§  523  et  seq.,  and  Union  Nat.  Bk.  «. 
Hunt,  76  Mo.  439. 

*  Graff  9.  Pittsburgh  SteubenTiUe 
R.  R.  Co.,  31  Pa.  St.  489;  Robioaon 
V.  Pittsburg  &  Connellsville  R.  R 
Co.,  32  Pa.  St  334;  Barto  v.  Nix,  15 
Wash.  563;  PhoBuix  Wareh'ing  Co.  v. 
Badger,  6  Hun,  293,  aff'd  67  N.  T. 
294.    See  Bailey  v.  Pittsburg  A  Con- 


CHAP.  rX.j       CORPORATION  AND  SHAREHOLDERS.  [§  &2'2a. 


It  has,  however,  been  held  that  a  sabscription,  made  on  a 
blank  paper  on  condition  that  the  paper  should  not  be  attached 
to  the  articles  of  association  until  they  should  have  been  pre- 
sented to  the  subscriber  for  approval,  does  not  bind  him,  if 
attached  without  his  consent.^ 

§  522.  The  word  "  non-assessable "  upon  a  stock  certificate 
does  not  impair  the  obligation,  created  by  the  accept- 
ance and  holding  of  the  certificate,  to  pay  the  amount  ^^Sie?^ 
dae  upon  the  shares.     At  most,  it  is  in  legal  effect 
a  stipulation  against  liability  from  further  assessments  or  taxa- 
tion after  the  entire  subscription  of  one  hundred  per  cent,  shall 
have  been  paid.    And  representations  by   the  agent  of  the 
corporation  as  to  the  non-assessability  of  the  shares  beyond  a 
certain  percentage  of  their  value,  constitute  no  defence  to  an 
action  against  the  holder  when  he  has  himself  failed  to  use  due 
diligence  to  ascertain  the  truth  or  falsity  of  such  representa- 
tions,' 

§  522^.  Some  recent  cases  adhere  to  the  rule  that  a  cor- 
poration cannot  issue  its  shares  below  par,  and  con-  jggae  of 
elude  itself  and  its  creditors  from  suing  for  the 
balance.  For  instance,  in  one  case  a  provision  that  n^"  stock 
on  payment  of  forty  per  cent,  of  the  face  of  the  subscription 
the  stock  should  be  issued  to  the  subscriber  ^^as  full  paid 
stock"  was  held  not  to  prevent  the  corporation  from  recover- 
ing;'and  in  another  case  a  stipulation  in  the  original  sub- 
scription contract  that  the  subscribers  in  addition  to  the  stock 
should  be  given  bonds  of  the  corporation  to  a  like  amount, 
was  held  void.* 


stock  below 
"bo- 


nellfivUleGass  Coal,  etc.,  Co.,  69  Pa. 
St.  3^;  Hawkins  v.  Citizens  Inv.  Co., 
38  Or.  544. 

1  Bucher  o.  Dillsburg,  etc.,  R.  R. 
Co.,  76  Pa.  St.  306.  Ace.  Ottawa,  etc., 
R.  R.  Co.  r.  Hall,  1  111.  App.  612; 
Great  West.  Tel.  Co.  v.  Loewenthal, 
U4  111.  261.  But  in  such  a  case  it 
would  seem  that  the  subscriber 
would  be  boand,  unless  he  took  im- 
mediate steps  to  have  his  name  re- 
moved.   Compare  S§  523  et  seq. 

*  Upton  D.  Tribilcock,  91  U.  S.  45. 
See,  also,  Hall  v.  Selma,  etc.,  R.  R., 


Co.,  6  Ala.  741;  Great  Western  Tel. 
Co.  V.  Gray,  122  111.  630;  Martin  «. 
South  Salem  Land  Co.,  94  Va.  28. 

»  Great  West.  Tel.  Co.  v.  Gray,  122 
III.  630.  The  corporation  was  in  the 
hands  of  a  receiver.  Ace.  Bates  v. 
Great  West.  Tel.  Co.,  134  111.  536; 
Coleman  v.  Howe,  154  111.  458.  See, 
also,  Garrett  v.  Kansas  City  C*l  Mg. 
Co.,  113  Mo.  330;  cf.  New  Hayen 
Trust  Co.  V.  Gaffney,  73  Conn.  480. 
But  see,  Dickerman  v.  Northern 
Trust  Co.,  176  U.  S.  181. 

<  Morrow  v.  Iron  Co.,  87  Tenn.  262. 
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§  5226.]         THE  LAW   OF   PRIVATE  COEPOKATION8.  [CHAP,  IX. 

§  522&.  On  the  other  hand,  the  courts  show  inclination  to 
recognize  as  valid  the  castom  of  corporations  to  discharge  cor- 
porate indebtedness  by  issuing  stock  at  its  market  value,  that 
is  to  say,  for  whatever  can  be  got  for  it.  In  the  case  of  Hand- 
ley  V.  Stutz  *  the  corporate  stock  was  validly  increased  by  reso- 
lution, and  an  even  amount  of  stock  was  issued  as  an  induce- 
ment to  subscribers  to  purchase  the  bonds  of  the  corporation, 
and  the  bonds  and  stock  were  sold  together  at  a  price  fairly 
equivalent  to  their  value.  It  was  held  that  the  recipients  of 
the  stock  could  not  be  compelled  to  pay  in  its  par  value  for  the 
benefit  of  creditors  of  the  corporation.  The  question,  said 
Justice  Brown,  giving  the  opinion  of  the  court,  is  whether  "  an 
active  corporation,  or,  as  it  is  called  in  some  cases,  a  'going 
concern,'  finding  its  original  capital  impaired  by  loss  or  misfor- 
tune, may  not,  for  the  purpose  of  recuperating  itself  and  pro- 
viding new  conditions  for  the  successful  prosecution  of  its  busi- 
ness, issue  new  stock,  put  it  upon  the  market  and  sell  it  for  the 
best  price  that  can  be  obtained.^  .... 

"  To  say  that  a  corporation  may  not,  under  the  circum- 
stances above  indicated,  put  its  stock  upon  the  market  and  sell 
it  to  the  highest  bidder,  is  practically  to  declare  that  a  corpo- 
ration can  never  increase  its  capital  by  a  sale  of  shares,  if  the 
original  stock  has  fallen  below  par ; "  ^  and  the  court  further 
held  in  the  same  case,  that  even  as  to  pei*8ons  who  had 
received  some  of  the  same  shares  gratuitously  (t.  «.,  not  as  a 
direct  inducement  to  purchase  bonds),  it  was  only  subsequent 
creditors,  who  might  be  presumed  to  have  given  credit  to  the 
company  on  the  faith  of  the  increased  stock,  that  could  enforce 
any  claims  against  the  holders  of  such  stock.^ 

The  Federal  Supreme  Court  held  in  another  case,  that  a 
corporation  might  issue  its  stock  below  par  to  a  creditor  in 


A  corporation  cannot  validly  agree 
with  a  shareholder  that  shares  issued 
.to  him  for  a  nominal  considei^ation 
shall  be  treated  as  full  paid.  Ex 
parte  Damill,  1  De  G.  <fe  J.  372; 
Dent's  Case,  L.  R.  15  Eq.  407. 
Bailey  v.  Pittsburgh  and  Connells- 
ville  Gas,  etc.,  Co.,  69  Pa.  St.  334, 
Compare  Gamble  v.  Water  Co.,  122 
N.  Y.  91. 
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1 139  U.  S.  417. 

s  139  U.  S.  417,  429. 

« lb.  p.  430. 

«  Handley  o.  Stutz,  139  U.  S.  417. 
Fuller,  C.  J.,  and  Lamar,  J.,  dissented. 
Accord,  Hospes  v.  Northwes'n  Mfg. 
Co.,  48  Minn.  174;  First  Nat.  Bk.  v. 
Mining  Co.,  42  Minn.  327.  See  Peter 
V,  Un.  M.  Co.,  66  Ohio  St  181;  and 
§§  702a,  7026. 


CHAP.  IX.]       CORPORATION  AND  SHABBHOLDKBS.  [§  522(7. 

payment  of  the  debt,  and  that  the  creditor  thus  becoming  a  stock- 
holdery  woald  not  be  liable  on  the  insolvency  of  the  corpora- 
tion to  make  up  the  difference  between  the  par  value  of  the 
stock  and  the  price  at  which  he  received  it.^ 

§  522c.  Questions  similar  to  those  discussed  in  the  previous 
paragraphs  sometimes  arise  with  regard  to  shares  j^^^^f 
issued  for  property.    In  payment  for  its  shares  a  cor-   stock  for 
poration,  unless  prohibited  by  statute,^  may  receive 
any  property  which  it  is  authorized  to  purchase,  and  if  prop- 
*  erty  (or  services)  so  received  is  fairly  equivalent  to  the  par 
value  of  the  shares  for  which  it  is  taken,  the  shares  will  have 
the  st<xttu  of  full-paid   stock.^     Such    transactions   may  be 


1  Clark  V.  Beyer,  139  U.  S.  90.  But 
it  teems  that  a  railroad  oompany 
cannot  issue  its  stock  to  contraotors 
except  for  some  reasonable  eqniya- 
IsDt— which  depends  on  the  actual 
mine  of  the  stock  at  the  time.  Fogg 
9.  Blidr,  139  U.  S.  118. 

For  a  further  consideration  of  these 
questions  with  reference  to  the  rights 
of  creditors,  see  §§  701  et  9eq. 

'See  Baile  v.  Educational  Society, 
47  Md.  117. 

•Coffin  V.  Ransdell,  110  Ind.  417; 
Searight  v.  Payne,  6  Lea  (Tenn. ),  283 ; 
Boynton  v.  Hatch,  47  N.  Y.  225;  Peck 
«.  Coalfleld  CI  Co.,  11  111.  App.  88; 
Clionteau  v.  Dean,  7  Mo.  App.  210; 
Dmmmond's  Case,  L.  K.  4  Ch.  772; 
Arapahoe  Cattle  Co.  v,  Stevens,  13 
CoL  534;  Kelly  v.  Fletcher,  94  Tenn. 
1;  Bristol,  etc.,  Tr.  Co.  v.  Jonesboro, 
etc.,  Tr.  Co.,  101  Tenn.  546;  John  R. 
Proctor  Sons  Co.  o.  Cooke,  103  Ky.  96; 
Richardson  v.  Graham,  45  W.  Va. 
134.  Payment  of  stock  subscriptions 
"  may  be  in  whateyer,  considering  the 
•ituation  of  the  corporation,  repre- 
MQti  to  that  corporation  a  fair, 
JQSt,  lawful,  and  needed  equiyalent 
(or  the  money  subscribed.'*  Liebke 
t.  Knapp,  79  Mo.  22.  A  subscriber 
may  pay  for  stock  of  a  corporation 
organised  to  build  a  bridge  across  the 


Mississippi  River  by  publishing  its 
articles  and  favoring  the  project  in  his 
newspaper.  Liebke  v.  Knapp,  8upr<i, 
Subsequent  facts  demonstrating  the 
small  value  of  property  received  for 
shares  do  not  throw  the  burden  of 
proof  on  members  to  show  that  the 
property  was  worth  what  it  was 
taken  at.  Iron  Co.  v.  Hays,  165  Pa. 
St.  489.  Van  Cott  o.  Van  Brunt,  82 
N.  Y.  535,  appears  to  liold  that  if  a 
person  pays  in  services  or  otherwise 
an  amount  equal  to  the  actual  value 
of  the  shares  received  by  him  in  re- 
turn, they  will  be  treated  as  fully 
paid  up,  without  regard  to  whether 
the  actual  value  was  equal  to  their 
par  value  or  not.  Now  by  statute  in 
New  York  **  in  the  absence  of  fraud  in 
the  transaction  the  judgment  of  the 
directors  as  to  the  value  of  the  prop- 
erty purchased  shall  be  conclusive." 
Section  42  of  chapter  854  of  the  laws 
of  1901,  amending  chapter  688  of  the 
laws  of  1892.  Without  special  stat- 
utory authority  no  assessment  can  be 
imposed  on  the  fully  paid  up  stock. 
Atlantic  De  Laine  Co.  v.  Mason,  5 
R.  I.  463;  ace.  Enterprise  Ditch  Co. 
V.  Moffett,  58  Neb.  642.  See  §  541, 
notes. 

A  contract  by  a  corporation  to  sell 
its  stock  below  par  has  been  held 
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§  623.]         THE  LAW  OF  PRIVATB  COBPOBATIONS.   [CHAP.  IX. 


opened  to  show  fraud,  and  if  the  property  received  is  grossly 
unequal  in  value  to  the  par  value  of  the  shares,  the  share- 
holder who  received  the  shares  originally,  or  his  subsequent 
transferee  with  notice  of  the  circumstances,  may  be  compelled 
to  make  up  the  difference  in  value  in  a  suit  brought  bj  or  on 
behalf  of  persons  injured  thereby.^  But  the  equivalency  of  the 
property  taken  to  the  par  value  of  the  shares  cannot  (unless 
some  statute  warrants  a  contrary  doctrine^  be  inquired  into 
when  the  shares  as  fully  paid  have  come  into  the  hands  of  a 
bona  fide  purchaser  who  has  no  notice  of  the  value  of  the  prop- 
erty originally  given  for  them,^  and  even  though. shares  be  is- 
sued for  property  worth  less  that  their  par  value,  it  is  only 
those  persons  who  are  injured  thereby,  and  have  not  waived 
their  rights,  that  can  impeach  the  transaction.^ 
§  523.  A  shareholder,  however,  whose  subscription  has  been 
induced  by  a  fraud  which  may  be  treated  as  the 
tions  ob>  fraud  of  the  corporation  can  annul  his  subscription 
fraud  void-  and  thereby  free  himself  from  all  liability,  provided 
vided^Bub"  Others  have  not  in  the  meanwhile  justifiably  acted  on 
scriber  acts  the  faith  of  his  subscription  under  such  circumstances 

with  de-  *^ 

8i>atch.        that  as  between  him  and  them  responsibility  for  the 


valid  on  the  face  of  it ;  when  it  did 
not  appear  how  the  corporation  had 
acquired  the  stock,  and  could  not  be 
inferred  that  it  was  not  fully  paid 
stock  subsequently  acquitted.  Otter 
V.  Brevoort  Petroleum  Co.,  60  Barb. 
247. 

^Coleman  v.  Howe,  154  111.  458; 
Hastinfi^s  Malting  Co.  v.  Iron  Range 
Co.,  65  Minn.  28;  Gilkie,  etc.,  Co.  v. 
Oas  Co.,  46  Neb.  333;  Jones  v.  Whit- 
worth,  04  Tenn.  602;  Jackson  v, 
Ti-aer,  64  Iowa,  469;  Boulton  Carbon 
Co.  X),  Mills,  78  Iowa,  460;  Bailey  o. 
Pittsburg  and  ConnellsvilleGas  Coal 
and  Coke  Co.,  69  Pa.  St.  334;  Boynton 
V.  Hatch,  47  N.  Y.  225;  Tallmadge  d. 
Fishkill  Iron  Co.,  4  Barb.  382;  Gillin 
V.  Sawyer,  93  Me.  151 ;  see  Foreman 
V.  Bigelow,  4  Clifford,  508,543;  PelPs 
Case,  L.  R.  5  Ch.  11;  see  Pickering 
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V.  Townsend,  118  Ala.  351;  Bomanv. 
Dominick,  115  Ala.  233;  Gates,  Adnu, 
V.  Tippecanoe  Stove  Co.,  57  Oh.  St 
60.    See  especially  §§  700  ei  seq, 

2  See  §723. 

sphelan  v.  Hazard,  5  Dillon,  45; 
Steacy  v.  Little  Rock,  etc.,  K.  R.  Co., 
ib.  848;  Foreman  v.  Bigelow,  4  CMif- 
ford,  508;  West  Nashville  Planiog 
Mill  Co.  V.  Bank,  86  Tenn.  252;  Hc- 
Cracken  v.  Mclntyre,  1  Duv.  (Can- 
ada) 479.  See  Waterhouse  v.  Jamie- 
son,  L.  R.  2  H.  L.  Scotch,  29;  Kdch- 
ester  Land  Co.  o.  Roe,  7  N.  Y.  App. 
Div.  366;  Troup  v.  Hombach,  53 
Neb.  795.    And  see  §  702. 

«  See  St  Louis,  etc.,  R.  R  Co.  v. 
Tieman,  37  Kan.  606;  Walbam  «. 
Chenault,  43  Kan.  852;  Woolfolk  v. 
January,  131  Mo.  630.  See  §§  5226, 
700  et  8eq. 


CHAP.  IX.]      COBPORATION  AND  SRAKBHOLDKItS. 


[§  523. 


fraad  attaches  to  him.^  Accordingh%  when  the  receiver  of  an 
insolvent  corporation  sues  to  recover  the  amount  unpaid  on  a 
subscription,  it  is  then  too  late  to  plead  that  the  subscription 
was  induced  by  fraudulent  misrepresentations.^    And  in  Eng- 


1  Oftkes  V.  Tnrquand,  L.  R.  2  H.  L. 
325;  Knox  v.  Hayman,  67  L.  T.  Rep. 
137;  Scott  V,  Snyder,  etc.,  Co.,  ib.  104; 
Canningham  v.  Edgefield,  etc.,  R.  R. 
Co.,  2  Head  (Tenn.),  23;  Grangers* 
Ida.  Co.  o.  Turner,  61  Ga.  561 ;  Davis 
V.  Dumont,  37  Iowa,  47;  Water  Valley 
Mfg.  Co.  V.  Seaman,  53  Miss.  655; 
K'lTers  V.  Montgomery  Plank  Road 
ViO.j  30  Ala.  92;  Montgomery  South- 
em  Ry.  Co.  r.  Matthews,  77  Ala.  357; 
aty  Bk.  V.  Bartlett,  71  Ga.  797; 
Henderson  v.  Railroad  Co.,  17  Tex. 
500;  Savage  v.  Bartlett,  78  Md.  561; 
Fear  o.  Bartlett,  81  Md.  435;  Occi- 
dental Insurance  Co.  v.  Ganzhom,  2 
Mo.  App.  205;  /n  re  Etna  Ins.  Co., 
ex  parU  Shields,  7  Ir.  R.  £q.  264. 
See  Walker  r.  Mobile  and  Ohio  R.  R. 
Co.,  34  Miss.  245;  Waldo  v,  Chicago, 
etc.,  R.  R.  Co.,  1  Wis.  575;  Bosher  ». 
Land  Co.,  89  Va.  455;  In  re  Madrid 
Bank,  Wilkinson's  Case,  36  L.  J.  £q. 
489;  In  re  Russian  Iron  Works  Co., 
Kincaid's  Case,  ib.  499;  Anderson  v. 
Scott,  70  N.  H.  350;  McOlanahanv. 
Ivanhoe  Land  Co.,  96  Va.  124;  Ala- 
bama Foundry  A  Machine  Works  v. 
Dallas,  127  Ala.  513.  Compare  Rutz 
B.  Esler,  etc.,  MTg  Co.,  3  111.  App. 
&).  It  has  been  held  that  in  a  suit 
brought  by  a  corporation  against  a 
shareholder  on  a  note,  the  defendant 
may  set  off  money  paid  by  him  on  a 
stock  subscription  induced  by  fraud; 
unless  the  rights  of  creditors  inter- 
vene. Hamilton  v.  Grangers^  Life, 
etc.,  Ins.  Co.,  67  Ga.  145.  To  avoid 
a  subscription  on  the  ground  of  mis- 
'epresentations  of  the  agent  obtain- 
ing it,  the  misrepresentations  must 
be  of  a  fact,  and  not  an  expression  of 
opinion,  and  must  not  relate  to  mat- 


ters controlled  by  the  charter,  as  to 
which  the  subscriber  is  affected  with 
knowledge.  Selma  M.  and  M.  R.  R. 
Co.  0.  Anderson,  51  Miss.  829;  Jack- 
son 0.  Stockbridge,  29  Tex.  394; 
Montgomery  Southern  Ry.  Co.  v.  Mat- 
thews, 77  Ala.  357;  Jefferson  v, 
Hewitt,  95  Cal.  535;  Wingetv.  Build- 
ing Ass'n,  128  111.  67.  Compare 
Haskell  v,  Worthington,  94  Mo.  561; 
Armstrong  v,  Karshner,  47  O.  St. 
276.  In  an  action  by  a  corporation 
on  a  subscription  which  after  its 
execution  had  been  raised  without 
knowledge  of  the  maker,  when  the 
execution  of  the  contract  as  set  out 
is  denied,  the  corporation  cannot 
recover  the  amount  due  on  the 
original  subscription  without  show- 
ing that  the  alteration  was  not  fraud- 
ulently made  by  it.  Bery  o.  Mariet- 
ta, P.  &  O.  Ry.  Co.,  26  Ohio  St.  673. 
«  Upton  V.  Tribilcock,  91  U.  S. 
45  ;  Ruggles  v.  Brock,  6  Hun,  164; 
Michener  v.  Payson,  13  Bankr.  Reg. 
49;  Burgess's  Case,  15  Ch.  D.  507; 
Upton  r.  Englehart,  8  Dill.  496;  How- 
ard V,  Glenn,  85  Ga.  238.  Compare 
Farrar  v.  Walker,  ib.  82.  Subscriber 
must  annul  at  once  on  discovery  of 
fraud.  Weisiger  v.  Ice  Co.,  90  Va.  795. 
Cf.  Savage  v.  Bartlett,  78  Md.  561; 
Tiemey  v.  Parker,  68  N.  J.  Eq.  117; 
Umer  v,  Sollenberger,  89  Md.  316 ; 
Wilson  V.  Handley,  96  Va.  96.  But 
it  is  held  that  the  mere  insolvency 
of  the  corporation  is  no  bar  to  an 
action  to  annul  a  subscription  to 
shares,  where  the  subscriber  has  not 
been  guilty  of  laches  and  the  rights 
of  creditors  are  not  before  the  court. 
Ramsey  v.  Thompson  Mfg.  Co.,  116 
Mo.  313.    See,  also,  §  744. 
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§  o26.]  THE   LAW   OF  PRIVATE  CORPORATIONS.    [CHAP.  IX. 

land,  at  least,  a  person  can  bring  no  action  for  damages  against 
a  corporation  for  fraudulent  misrepresentations,  which  induced 
him  to  purchase  shares,  as  long  as  he  remains  in  the  company, 
and  does  not  offer  to  rescind.^ 

* 

§  524.  In  regard  to  this  exceedingly  difficult  question  of  an- 
nulling subscriptions  on  the  ground  of  the  fraud  of 
Bngiiflh  and  corporate  agents,  there  may  be  a  shade  of  difference 
views.  between  the  English  and  American  views.  In  Eng- 
land a  tendency  has  been  shown  to  regard  a  contract 
of  subscription  as  a  contract  strictly  between  the  subscriber  and 
the  company.  For  instance,  in  Directors  v.  Kisch,*  the  court 
held  that  a  person  could  dissolve  a  contract  to  take  shares  in  a 
company  when  the  inducement  on  its  part  was  false,  and,  when 
not  himself  guilty  of  laches,  could  withdraw  without  regard  ap 
parently  to  the  subsequently  accruing  rights  of  creditors,  liord 
Eomilly  saying,  '^  that  contracts  of  this  description  between  an 
individual  and  a  company,  so  far  as  misrepresentation  or  sup- 
pression of  the  truth  is  concerned,  are  to  be  treated  like  con- 
tracts between  any  two  individuals.*'*  The  American  cases, 
on  the  other  band,  more  generally  recognize  that  a  subscription 
contract  is  one  on  which  persons  other  than  the  contracting 
parties  are  entitled  to  rely.* 
§  525.  It  is  submitted  that  to  questions  regarding  the  right 
to  rescind  a  subscription  contract  or  defend  in  a  suit 
Rationale,  for  calls,  a  course  of  reasoning  somewhat  like  the  fol- 
lowing is  applicable.  In  all  matters  within  the  ordi- 
nary scope  of  the  corporate  powers,  the  corporation  acting 
through  whatever  agency  may  constitute  the  corporate  manage- 
ment represents  all  persons  in  any  way  interested  in  the  corpo- 
rate enterprise.  Consequently,  the  interests  of  all  are  bound  by 
the  acts  of  the  corporate  management  (say,  for  simplicity,  by 
the  acts  of  the  board  of  directors)  within  the  scope  of  its 


»  Houldsworth  «.  City  of  Glasgow 
Bk.  5  App.  Gas.  317.  See  Western 
Bk.  of  Scotland  v.  Addle,  1  H.  L.  So. 
App.  145,  157;  Nat.  Exchange  Co.  v. 
Drew,  2  Macq.  103.  Transferee  of 
shares  cannot  plead  fraud  upon  his 
transferror.  Lewis  v.  Land  Co.,  00 
Va.  693. 
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s  L.  R.  2  H.  L.  90. 

*  See,  also,  Smith's  Case,  L.  &  2  Ch. 
604  ;  and  compare  Houldswortb  v> 
City  of  Glasgow  Bk.,  6  App.  Cas.817, 
ante. 

«  See  §  621,  also  §§  701,  702. 


CHAP.  IX.]       CORPORATION  AND  SHAEBHOLDBBS.  [§  626. 

authority.  But  the  board  in  no  way  represents  persons  whose 
interests  in  respect  of  the  corporate  enterprise  have  not  yet 
arisen.  When  A.,  for  instance,  contracts  with  the  directors, 
the  latter  represent  the  persons  whose  interests  have  already 
accnied,  L  e,y  shareholders  and  existing  creditors.  Bat  A., 
until  his  rights  have  arisen,  is  as  to  the  directors  an  outsider, 
whom  they  in  no  way  represent.  If,  in  contracting  with^A., 
the  directors  act  fraudulently,  then  on  account  of  the  fraud 
he  would  be  allowed  as  between  himself  and  those  whom  the 
directors  represent,  to  rescind  the  contract ;  because  the  fraud 
of  the  agent  is  the  fraud  of  the  principal,  and  is  in  this  case, 
as  to  A.,  the  fraud  of  the  corporation,  and  of  the  persons 
already  interested  in  it,  whom  the  directors  represent.  More- 
over, within  the  scope  of  their  more  restricted  powers,  other 
agents,  as  well  as  directors,  represent  the  entire  mass  of  cor- 
porate interests.* 

§  526.  Applying  this  reasoning  to  the  right  of  a  subscriber 
to  annul  a  subscription  contract  induced  by  a  fraud  of  the 
agent  representing  the  corporation  in  the  matter,  it  would  seem 
that  the  contract  might  be  annulled  by  the  subscriber  acting 
swiftly,  unless,  after  his  subscription  and  before  he  has  taken 
steps  to  annul  it,  some  one  has  acted  relying  on  it  in  good  faith ; 
that  is,  unless  some  one  has  subscribed  subsequently,  seeing  on 
the  books  the  name  of  the  subscriber  whose  subscription  was 
induced  by  fraud,  or  some  one  has  contracted  with  the  corpo- 
ration on  the  credit  of  such  fraudulently  induced  subscription. 
As  to  such  latter  persons,  carrying  out  the  course  of  reasoning, 
it  would  seem  that  the  subscriber  could  not  rescind  so  as  to 
prejudice  their  rights  in  any  way,  for  the  corporate  agent  in 
his  fraudulent  contract  with  the  subscriber  in  no  way  repre- 
sented such  persons,  who  afterwards  acted  relying  on  the  acts 
of  the  subscriber.  And  if  the  subscription  was  induced  by 
fraud,  nevertheless  the  loss  should  fall  on  the  subscriber  rather 
than  on  persons  who  acted  subsequently  relying  on  his  sub- 
scription. For  the  directors,  when  they  afterwards  contract 
with  any  one,  represent  the  subscriber,  and  to  allow  him  to 
rescind  so  as  to  affect  the  rights  of  a  subsequently  contracting 

'  It  is  not  improper  to  regard  the  directors  as  repreeenting  creditors ; 
•^§758. 
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§  529.]  THE   LAW  OF   PRIVATE  COBPOBATION8.   [CHAP.  IX. 

party  might  visit  on  an  innocent  head  the  results  of  a  fraud 
committed  by  the  corporate  agent  on  a  person  whom  at  the 
time  of  the  subsequent  contract  the  directors  represent,  and 
who^  therefore,  should  bear  the  loss  rather  than  the  parties 
subsequently  contracting.^ 

§  527.  To  subscriptions  induced  by  error  or  justifiable  igno- 
rance of  material  facts  a  rule  somewhat  similar  to 
error.*  ^'  ^^®  ^^^  above  Stated  in  regard  to  fraudulently  in- 
duced subscriptions,  and  a  course  of  reasoning  some- 
what similar  to  the  above  would  apply.  "  Except  where  a 
person  has  induced  others  to  act  on  his  own  representations, 
ignorance  of  material  facts  on  his  part  affords  a  sufficient 
reason  for  not  holding  him  bound  by  what  in  such  ignorance 
he  may  have  said  or  done."  * 

§  528.  When  a  contract  between  two  individuals  is  violated 

by  one  of  them,  the  other  may  often  acquire  thereby 

tionThow      ^^®  right  to  rescind  ;  but  in  such  case  either  of  the 

ro^quent    contracting  parties  could  have  released  the  other. 

imi^or-     With  regard  to  the  contract  between  the  subscriber 

Izod  or  irn» 

proper  and  the  corporation  the  case  is  manifestly  different 
^epartof  Ij^  tb®  first  place,  the  corporation  has  ordinarily  no 
ponSion  power  to  release  the  subscriber,  for  numerous  per- 
sons, creditors,  and  shareholders,  have  in  regard  to 
the  contract  rights  which  a  release  would  infringe.^  -If  the 
corporate  management  violates  the  contract  with  the  sub- 
scriber by  diverting  the  funds  of  the  corporation  to  unauthor- 
ized purposes,  it  does  an  act  which  may  violate  the  rights  of  all 
non-consenting  persons  in  respect  of  the  corporate  enterprise; 
but  this  act  is  in  itself  clearly  no  ground  on  which  one  of  these 
injured  persons  may  claim  a  release  from  his  obligation  to  the 
other  injured  persons.* 

§  529.  Accordingly,  after  a  person  has  subscribed  for  shares 
in  the  stock  of  a  corporation  he  will  not  be  released  from  his 


1  This  reasoning  is  sustained  by 
Howard  v.  Turner,  155  Pa.  St  849. 
See,  also,  Savage  o.  Bartlett,  78  Md. 
561;  Fear  o.  Bartlett,  81  Md.  435; 
CardweH  v,  KeUy,  95  Va.  570. 

Lindley  on  Part.,  135.  See  Salem 
MiU  Dam  Co.  v.  Ropes,  9  Pick.  187; 
Payson  v.  Withers,  5  Biss.  269;  Four 
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Mile  Yal.  R.  R.  Co.  e.  Bailey,  18  Ohio 
St.  208. 

«  See  §§  549-551 . 

*  The  shareholder's  remedy  is  t^) 
enjoin  unauthorized  acts.  See  Mis- 
sissippi, etc.,  R  R  Co.  0.  Cross,  20  Ark. 
443,  and  the  following  pages. 


CHAP.  IX.]       COBPOBATION  AND  SHABEHOLDBKS. 


[§  630. 


contract  by  the  mismanagement  of  the  corporate  affairs,^  even 
though  the  mismanagement  amount  to  such  non-user  or  mis- 
user of  tbo  corporate  franchises  as  would  be  a  ground  for  the 
state  to  forfeit  them.^  Thus,  an  illegal  election  of  directors 
will  not  release  a  subscriber ; '  nor  a  release  of  other  share- 
holders by  the  directors ;  for  if  the  release  was  made  in  pur- 
suance of  competent  authority  it  was  valid,  and,  if  not,  it  was 
simply  void.l  Similarly,  a  plea  to  an  action  to  collect  a  sub- 
scription to  the  stock  of  a  railroad  company,  that  the  company 
has  sold  or  leased  its  road,  is  bad  on  demurrer ;  for,  if  the  cor- 
poration had  authority  to  sell  or  lease,  a  subscriber  would  not 
be  discharged ;  and  if  it  had  not,  the  transaction  was  void  and 
wodd  not  affect  his  rights.' 

§  530.  When  a  radical  change  is  effected,  or  is  sought  to  be 
effected,  in  a  corporate  enterprise,  through  a  legisla- 
tive amendment  to  the  constitution,  applied  for  and  ^^"^1^^ 
accepted  by  the  corporation,"  whether  or  not  a  dis-  l^^Sy*"^" 
sentW  shareholder  is  released  from  his  subscrip-  TegisiatiTe 


action. 


tioD  contract  is  a  question  involving  many  considera- 
tions, and  in  regard  to  it  there  is  some  conflict  of  authority. 
If  the  change  is  immaterial,  or  is  an  alteration  or  amendment 


^ChetUin  v.  Republic  Life  Ins. 
Co.,  86  ni.  220;  Southern  Life  Ins. 
Go.  V.  Uoier,  5  Fla.  110.  See  Mer- 
rill V.  ReaTer,  59  Iowa,  404;  Oler  v, 
Baltimore,  etc.,  R.  R.,  41  Md.  6S3; 
Oldliam  0.  Mi.  Sterling  Imp.  Co.,  103 
Zj.  629. 

*  HaDOTer  Junction,  etc.,  R.  R.  Co. 
V.  Haldeman,  82  Pa.  St.  36;  Connec- 
ticut, etc.,  Rivers  R.  R.  Co.  v.  Bailey, 
24  Yt  465;  Mississippi,  etc.,  R.  R.  Co. 
«•  Cross,  20  Ark.  448;  Hammett  v. 
LttUe  Rock,  etc.,  R.  R.  Co.,  20  Ark. 
^;  Hannibal,  etc.,  Plankroad  Co. 
».  Menefee,  26  Mo.  647;  U.  S.  V.  Co. 
v.Sclilegel,  143  N.  T.  637;  Same  v. 
FoeluenlMch,  148  K.  Y.  68.  See 
OmmlDgham  v.  Edgefield,  etc.,  R.  R. 
Co.,  2  Head  (Tenn.),  23;  Mechanics* 
Bldg.  AM'n  V.  Steyens,  6  Duer  (X.T. ), 
070. 

*  Bakright  o.  Logansport,  etc.,  R. 


R.  Co.,  13  Ind.  404.  See  Western 
Plankroad  Co.  v.  Stockton,  7  Ind. 
600.     Compare  §  640. 

*  Hall  V.  Selma,  etc.,  R.  R.  Co.,  6 
Ala.  741;  Macon,  etc.,  R.  R.  Co.  o. 
Yason,  67  Ga.  314;  Bristol  Iron  Co.  o. 
Selliez,  176  Pa.  St.  18.  Contra,  Rutz 
V,  Esler,  etc.,  Mfg.  Co.,  3  111.  App.  83 
(a  more  than  questionable  case). 

^  Hays  V.  Ottawa,  etc.,  R.  R.  Co.,  61 
111.  422;  Ottawa,  etc.,  R.  R.  Co.  v. 
Black,  79  111.  262.  Compare  Nauga- 
tuck  Water  Co.  v.  Nichols,  68  Conn. 
403.  But  see  South  Georgia,  etc., 
R  R.  Co.  V.  Ayres,  66  Ga.  230. 

*  In  order  to  be  valid,  a  vote  ac- 
ceptitig  an  act  altering  the  charter, 
should  be  passed  at  a  meeting  of 
the  corporation  duly  convened,  after 
notice  to  all  the  members.  Com- 
monwealth V.  Cullen,  13  Pa.  St.  ISS. 
Directors  cannot  bind  shareholders 

543 
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that  is  conducive  in  the  main  to  the  successfol  carrying  out  of 
the  originally  contemplated  enterprise,  a  shareholder  is  not  re- 
leased.^ It  is  evident  that  in  a  large  corporation  there  most  be 
some  surrender  of  opinion,  and  even  of  interest  by  a  minority 
to  the  majority.  This  courts  will  recognize,  and  wiU  not  pe^ 
mit  one  shareholder  to  ruin  the  corporate  enterprise  by  insist- 
ing on  his  finically  strained  rights.  Thus,  a  subscriber  is  not 
discharged  by  an  amendment  to  the  charter  of  a  railroad  co^ 
poration,  which  merely  enlarges  the  powers  of  the  corporation, 
as,  for  instance,  by  allowing  it  to  build  a  branch  road;^  nor  is 
a  subscriber  discharged  by  a  slight  alteration  in  the  route,' 
especially  if  the  location  of  the  road  had  not  been  definitely 
fixed  when  he  subscribed ;  ^  nor  by  a  change  of  the  corporate 
name  by  the  legislature.'  So  subscribers  are  not  released  by 
an  amendment  extending  the  time  for  the  completion  of  the 
railroad,^  and  a  subscriber  cannot  avoid  payment  because  the 
charter  has  been  modified  so  as  to  authorize  the  corporation 
to  purchase  stock  in  other  railroads,  even  though  the  real  te^ 
minus  of  the  road  is  thereby  changed.^ 


by  accepting  a  substantial  altera- 
tion. Brown  v,  Fairmoant  M'f^g 
Co.,  10  Phila.  (Pa.)  32;  Marlborough 
MTg  Co.  V.  Smith,  2  Conn.%79;  see 
§227. 

1  Nugent  V.  Supenrisors,  10  Wall. 
241;  New  Haven  and  Derby  R.  R. 
Co.  V.  Chapman,  38  Conn.  56;  Union 
Agriculture  Ass'n  v,  Neill,  31  Iowa, 
95;  Clark  v.  Monongahela  Nav'n  Co., 
10  Watto  (Pa.),  364;  Everhart  v, 
Phila.,  etc.,  R.  R.  Co.,  28  Pa.  St.  aS9; 
Howard  v.  Glenn,  85  6a.  238.  As  to 
what  is  a  substantial  amendment 
working  a  material  departure  from 
the  originally  contemplated  enter* 
prise  no  rule  applicable  to  all  cases 
can  be  laid  down.  Witter  o.  Missis- 
sippi, etc.,  R.  R.  Co.,  20  Ark.  463, 493. 

'  Peoria,  etc.,  R.  R.  Co.  v.  Preston, 
35  Iowa,  115. 

«  Wilson  c.  Wills  Valley  R,  R.  Co., 
33  6a.  466;  see  Buffalo  and  Pitts- 
burgh R.  R  Co.  V.  Hatch,  20  N.  Y. 
157;  Armstrong  o.  Karshner,  47  O. 
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St.  276.  But  a  substantial  change  of 
the  route  was  held  to  discharge  s 
subscriber  in  Middlesex  Turnpike 
Co.  o.  Locke,  8  Mass.  268;  Same «. 
Swan,  10  Mass.  384;  Buffalo,  Com- 
ing, etc.,  R.  K  Co.  V.  Pottle,  23  Barb. 
21;  Kenosha,  etc.,  R.  R.  Co.  v.  Marsh, 
17  Wis.  13.  Especially  if  the  sub- 
scription is  conditional  on  its  face. 
Moore  e.  Hanover  Junction  R.  R.  Co., 
94  Pa.  St.  324. 

*  Eppes  V.  Mississippi,  etc,  R.  & 
Co.,  85  Ala.  33. 

*  Bucksport,  etc.,  R.  R.  Co.  o. 
Buck,  68  Me.  81;  Commonwealth  v. 
Pittsburgh,  41  Pa.  St  278,  monici- 
pal  subscription. 

*  Agricultural  Branch  R.  R  Go. 
9.  Winchester,  13  Allen,  29;  see 
Fry's  Ex'r  o.  Lexington,  etc.,  R.  B. 
Co.,  2  Mete.  (Ky.)  814;  Common- 
wealth V.  Pittsburgh,  41  Pa.  St  278. 

7  Terre  Haute,  etc.,  R.  R.  Co.  v. 
Earp,  21  111.  291.  Compare  Pacifio 
R.  R.  Co.  V.  Hughes,  22  Mo.  891. 


CHAP.  IX.]      COBPOBATION  AND  SHABEHOLDBBS. 


[§  632. 


§531.  On  the  other  hand,  a  great  namber  of  oases  hold  that 
an  alteration  of  the  constitation  effecting  a  radical  change  in 
the  corporate  enterprise  releases  a  shareholder  from  his  sub- 
scription.^ These  cases  proceed  on  the  theory  that  the  corpo- 
ration cannot  enforce  the  subscription  of  a  dissenting  shareholder 
while  the  constitution  as  altered  remains  in  force ;  since  that 
would  be  to  enforce  a  contract  which  the  shareholder  never 
made.' 

§  532.  Still  it  seems  quite  possible  that  many  of  these  de- 
cisions are  wrong  on  principle ;  at  least,  those  of  them  where 
the  charter  was  not  amended  in  pursuance  of  a  right  reserved 
to  the  state  to  alter  and  repeal.  For  it  is  surely  universally 
recognized  law  that  a  charter  imports  a  contract  between  the 
corporation  and  the  state;  and  the  state  cannot  constitution- 
ally pass  a  law  radically  changing  it.^  Consequently,  any  such 
change  unaccepted  by  the  corporation  would  be  plainly  uncon- 
stitutional and  void.  But  the  corporation,  or  majority  of 
shareholders,  has  no  power  to  bind  the  minority  by  acts 
beyond  the  scope  of  the  original  chartered  powers,  and  a  for- 
iion  no  authority  to  bind  them  by  anj^  act  causing  a  radical 
change  in  the  corporate  enterprise,  as,  for  instance,  by  accept- 
ing a  radical  amendment  to  the  corporate  constitution.^  There- 
fore, the  state  having  no  power  to  amend  the  constitution 
against  the  consent  of  the  corporation,  and  the  corporation 
having  no  power  to  accept  an  amendment  against  the  consent 
of  any  shareholder,  it  would  seem  that  no  shareholder  should 


'  Manheim,  etc.,  Turnpike  Ck).  v. 
Amdt,  31  Pa.  St.  317;  Ohartiers  B'y 
Co.  c.  Hodgens,  77  Pa.  St.  187;  Caley 
c.  Phila.  and  Cheater  R.  R.  Co.,  80 
Pa.  St  363 ;  Southern  Penn.  K.  R. 
Co.  «.  Stevens,  87  Pa.  St.  195;  Noesen 
e.  Town  of  Port  Washington,  37  Wis. 
168;  Ashton  n.  Burbank,  2  Dill.  435; 
Bank  u.  City  of  Charlotte,  85  N.  C. 
^•^;  Snperrisors  o.  Mississippi,  etc., 
R-  U.  Co.,  21  in.  338;  Union  Locks 
»nd  Canals  o.  Towns,  1  N.  H.  44; 
Marietta,  etc.,  R.  R.  Co.  v.  Elliott,  10 
Ohio  St  57 ;  Thompson  v.  Guion,  5 
Jones,  Bq.  (N.  C.)  113;  Snook  r. 
^«eoTgia  Imp.  Co.,  83  Ga.  61  ;  also 
35 


cases  in  next  note.  See  Fry^s  Ex^r 
0.  Lexington,  etc.,  R.  R.  Co.,  2  Mete. 
(Ky.)  314;  Richmond  Street  R.  R. 
Co.  V.  Reed,  83  Ind.  9. 

3  Hartford  and  N.  H.  R.  R.  Co.  v. 
Croswell,  5  Hill  (N.  Y.),  383;  Mid- 
dlesex Turnpike  Co.  v.  Locke,  8 
Mass.  268;  Carlisle  v.  Terze  Haute, 
etc.,  R.  R.  Co.,  6  Ind.  316;  McCray 
V.  Junction  R.  R.  Co.,  9  Ind.  358; 
Booe  0.  Same,  10  Ind.  93;  Hoey  o. 
Henderson,  32  La.  Ann.  1069. 

>  See  §§  450  et  seq. 

4  See  Chapman  v.  Mad  Riyer,  etc., 
R.  R.  Co.,  6  O.  St  119,  137;  and 
§557. 
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§  533.]         THE  LAW  OF  PBIVATB  C0EP0BATI0K8.    [CHAP.  IX. 

be  allowed  to  claim  a  release  as  long  as  there  are  other  non- 
oonsenting  shareholders  who  do  not  wish  to  be  released,  but 
desire  to  have  the  original  corporate  enterprise  adhered  to. 
The  plain  remedy  in  such  a  case  is  to  enjoin  the  acceptanoe  of 
the  amendment ;  ^  a  step  which  should  be  immediately  takeo, 
and  by  those  shareholders  who  wish  the  original  enterprise 
adhered  to,  and  w^ish  to  preserve  their  rights  against  other  sab- 
scribers  who  may  dissent  from  the  change,  but,  rather  than 
enjoin  it,  prefer  a  release ;  as  under  such  circumstances  it 
would  certainly  be  unreasonable  to  look  to  subscribers,  who 
merely  desire  a  release,  to  take  the  initiative  in  expensive 
litigation  to  enjoin  a  change.' 

§  533.  If,  however,  under  a  power  reserved  to  itself,  the 
Power ».  state  radically  changes  the  constitution  of  a  corpo- 
aerved  to      ration,  it  would  seem  that,  unless  the  change  conld 

state  to 

alter  and  be  held  to  have  been  contemplated  by  the  subscriber 
^^  '  on  subscribing,  such  altered  contract  could  not  be 
enforced  against  him;^  for  a  state  cannot  make  a  contract 
between  its  citizens.  Kevertheless,  in  order  that  a  right  to 
rescind  result,  the  amendment  must  radically  change  the 
nature  of  the  enterprise.  For  instance,  it  has  been  held  in 
New  York,  that  an  alteration  by  the  legislature  of  the  charter 
of  a  plank  road  or  railroad  corporation,  in  pursuance  of  powers 
reserved,  by  changing  its  name,  increasing  its  capital,  and 
extending  its  road,  does  not  discharge  a  subscriber  from  lia- 
bility on  his  subscription.^  These  were  changes,  however, 
which  the  shareholder  might  be  held  to  have  contemplated  on 
subscribing.     As  the  court  said  in  Buffalo  and  New  York  City 


1  Fry^s  Ex'r  v.  LexiDgtoa,  etc., 
R.  R.  Co.,  2  Mete.  (Ky.)  314.  See, 
also,  Mississippi,  etc.,  R.  R.  Co.  o. 
Cross,  20  Ark.  443;  Mississippi,  etc., 
R.  R.  Co.  V,  Gaster,  24  Ark.  96.  But 
see  Thompson  v.  Guion,  5  Jones,  Eq* 
(N.  C.)  113. 

^  Where  an  amendment  to  a  char- 
ter is  passed  by  the  legislature,  but 
its  acceptance  is  enjoined  by  a  share- 
holder,   subscribers   remain   liable; 

546 


not  having  been  injured.  Rutland, 
etc.,  R.  R.  Co.  V.  Thrall,  35  Vt  686. 

*  But  a  shareholder  (see  §  5Q2) 
will  be  estopped  from  objecting  if 
he  impliedly  assents  to  the  amend- 
ment by  acting  (as  a  director)  under 
the  amended  charter.  Ross  o.  Chi- 
cago, B.  and  Q.  R.  R.  Co.,  T7  III.  IS*- 

•Schenectady,  etc..  Plank  Koad 
Co.  c.  Thatcher,  11  N.  Y.  102;  Buffalo 
and  N.  Y.  City  R.  R.  Co.  v.  Dudley. 
14  N.  Y.  330. 


QHAP.  iX.]        CO&PO&ATION  AKD  SHABEH0LD£B8.  [§  534. 

R.  S.  Co.  V,  Dudley :  ^  '^  The  change  is  not  fundamental.  The 
new  powers  conferred  are  identical  in  kind  with  those  origi- 
oally  given.  They  are  enlarged  merely,  the  general  objects 
and  purposes  of  the  corporation  remaining  still  the  same.  It 
may  be  admitted  that  under  this  reserved  power  to  alter  and 
repeal,  the  legislature  would  have  no  right  to  change  the  fun- 
damental character  of  the  corporation  and  convert  it  into  a 
different  legal  being,  for  instance,  a  banking  corporation,  with- 
out absolving  those  who  did  not  choose  to  be  bound." 

§  534.  With  like  effect  Durfee  v.  Old  Colony,  etc.,  R.  R. 
Co.,'  holds  that  a  shareholder  in  a  corporation,  the  charter  of 
which  is  subject  to  alteration  and  repeal,  cannot  maintain  a 
bill  in  equity  to  restrain  the  corporation  from  engaging  in  a 
new  enterprise  in  addition  to  that  contemplated  in  the  charter, 
but  of  the  same  kind,  if  the  new  enterprise  is  sanctioned  by 
express  legislation,  and  by  a  vote  of  the  majority  of  share- 
holders. In  this  case  the  ''  new  enterprise "  was  a  consider- 
able extension  of  the  railroad.  Giving  the  opinion  of  the  court, 
Chief  Justice  Bigelow  said : — 

"  Whatever  may  be  the  authority  which  is  [by  a  reservation 
of  the  right  to  alter,  amend,  or  repeal]  retained  by  the  legisla- 
ture to  modify  or  change  the  charters  of  corporations  without 
or  against  their  consent,  there  wonld  seem  to  be  no  reason  to 
doubt  that,  with  the  concurrence  of  the  corporation  manifested 
in  the  mode  pointed  out  by  law,  the  legislature  may  make  any 
alteration  in,  or  addition  to  the  power  and  authority  conferred 
by  the  original  act  of  incorporation,  and  not  foreign  to  the 
purposes  and  objects  for  which  it  was  enacted,  and  which  it 
was  designed  to  accomplish,  which  may  seem  to  be  expedient 
or  necessary.  No  breach  of  contract  would  be  thereby  occa- 
sioned. Such  action  would  be  in  precise  accordance  with  the 
terms  on  which  the  grant  of  the  franchise  was  made.  .  .  . 
The  stockholder  cannot  say  that  he  became  a  member  of  the 
corporation  on  the  faith  of  an  agreement  made  by  the  legisla- 
ture with  the  corporation,  that  the  original  act  of  incorporation 
should  undergo  no  change,  except  with  his  assent.  .  .  .  The 
real  contract  into  which  the  stockholder  enters  is,  that  he 
agrees  to  become  a  member  of  an  artificial  body,  which  is 

*  14  N.  Y.  348.  I     >  6  AUen,  230. 
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§  536.]  THE  LiAW  OF  PBIVATE  COBPOBATIONS.  [CHAP.  IX. 

created  and  has  its  existence  by  virtue  of  a  contract  with  the 
legislature,  which  may  be  amended  or  changed  with  the  con- 
sent of  the  company,  ascertained  or  declared  in  the  mode 
pointed  out  by  law.  .  .  .  All  that  we  mean  to  determine  is 
that  the  obligation  of  the  contract  which  subsists  between  the 
corporation  and  a  stockholder,  by  virtue  of  his  being  a  pro- 
prietor of  shares  in  the  cor|K>rdte  stock,  is  not  impaired  by  an 
act  of  the  legislature  which  amends  and  alters  the  charter,  and 
authorizes  the  corporation  to  undertake  new  and  additional 
enterprises  of  a  nature  similar  to  those  embraced  within  the 
original  grant  of  power,  if  such  act  is  accepted  by  a  majority 
of  the  stockholders  in  the  mode  provided  by  law."  ^ 

§535.  A  somewhat  different  view  was  taken  in  the  New 
Jersey  case  of  Zabriskie  v.  Hackensack,  etc.,  R.  R.  Co.,*  where 
Chancellor  Zabriskie  said :  ^  ^'  There  is  no  other  alternative  to 
the  proposition  that  while  the  power  reserved  authorizes  the 
legislature,  within  certain  limits,  to  make  such  alterations  as 
they  choose  to  impose,  it  gives  no  authority  when  the  legis- 
lature does  not  impose  them,  for  the  majority  to  adopt  such 
alterations  or  enter  upon  such  enterprises  as  are  allowed  by  the 
legislature.  Again  the  power,  of  the  legislature  has  its  limits. 
It  can  repeal  or  suspend  the  charter ;  it  can  alter  or  modify  it ; 
it  can  take  away  the  charter;  but  it  cannot  impose  a  new  one, 
and  oblige  the  stockholders  to  accept  it.  It  can  alter  or  mod- 
ify the  old  one ;  but  the  power  to  alter  or  modify  anything  can 
never  be  held  to  imply  a  power  to  substitute  a  thing  entirely 
different.  It  is  not  the  meaning  of  the  words  in  their  usoally 
received  sense." 

Nevertheless,  it  is  hard  to  see  why  the  power  to  alter  and 
amend,  the  power  to  impose  new  terms,  does  not  include  the 
power  to  make  the  alteration  subject  to  the  will  of  a  majority 
of  the  shareholders.  What  the  legislature  could  do  without 
the  assent  of  this  majority  it  surely  could  do  with  it,  and  in 
this  respect  Durf ee  v.  Old  Colony,  etc.,  R.  R.  Co.  is  more  satis- 
factory than  Zabriskie  v,  Hackensack,  etc.,  R.  R.  Co.^ 

§  536.  Without  special  authority  a  corporation  cannot  con- 


Durfee  c.  Old  Colony,  etc.,  R.  R. 
Co.,  5  Allen,  230,  243  et  seq.  See 
AtchisoD,  T.  and  S.  F.  R.  R.  Co.  v, 
Fletcher,  35  Kans.  230. 
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« 18  N.  J.  Eq.  178. 
»Ib.  192. 

«  See,  also,  Bish  v.  Johnson,  21  Ind. 
299. 


CHAP.  TX.]       CORPORATION  ANll  SHAREHOLDERS. 


[§  536. 


solidate  with  another ;  and  an  attempted  wrongful 
consolidation  may  be  enjoined  by  a  shareholder,  like  cpnsoUd*- 
any  other  ultra  vires  act.*    Nevertheless,  that  an  un-    ^^' 
authorized  consolidation,  if  actually  effected,  will  release  a  dis- 
senting subscriber,  has  been  held  in  more  than  one  instance.^ 
E?ery  subscription,  however,  must  be  regarded  as  made  with 
reference  to  any  statute  in  force  at  the  time  allowing  consoli- 
dation, and  therefore  by  a  consolidation  will  not  be  released  ;^ 
and  if  the  original  sulxscriptions  were  conditional,  the  consoli- 
dated  company  may  entitle  itself  to  sue  by  performing  the  con- 
dition.*   Further,  when  a  corporation  is  formed  under  a  law 
respecting  which  the  right  to  alter  and  repeal  is  reserved  to 
the  state,  a  consolidation  authorized  by  an  amendment  will  not 
release  a  subscriber,  when  the  consolidation  takes  place  with 


^  Mowrey  v.  Indianapolis,  etc.,  R. 
K.  Co.,  4  Hiss.  78.  Though  it  be 
authorized  by  a  statute  subsequent 
to  the  charter.  Botts  v.  Turnpike 
Co.,  88  Ky.  64.  See  §§  419  et  seq. 
Bat  tlie  shareholder  may  be  estopped 
when  be  has  taken  part  in  the  con- 
solidation proceedings.  Bradford  v. 
Frankfort,  etc.,  R.  R.  Co.,  141  Ind. 
383. 

'  McCray  v.  Junction  R.  R.  Co.,  0 
Ind.  358  ;  SUte  v.  Bailey,  16  Ind. 
46 ;  ShelbyTille,  etc..  Turnpike  Co.  t, 
Barnes,  42  Ind.  408. 

A  railroad  company  authorized  to 
do  so,  may  transfer  its  property  to 
another  company  and  dissolve  ;  thus 
effecting  a  consolidation.  A  share- 
holder cannot  prevent  this,  as  he 
cannot  prevent  the  majority  from 
dissolving.  But  lie  cannot  be  forced 
into  a  new  enterprise,  nor  can  he  be 
compelled  to  take  in  payment  for  his 
stock  the  stock  of  the  consolidated 
company,  and  he  may  enjoin  the  pro- 
ceeding until  he  has  received  secu- 
rity. Lanman  v.  Lebanon  Valley  R. 
R.  Co.,  30  Pa.  St.  42.  See  Hamilton 
Hat  Ids.  Co.  v.  Hobart,  2  Gray,  543  ; 
Gkmlner  o.  Hamilton  Mat.  Ins.  Co., 
88  N.  T.  421. 


When  a  consolidation  is  effected 
wrongfully,  and  against  the  protest 
of  a  shareholder  who  has  partially 
paid  up  his  shares,  the  consolidated 
company  is  liable  to  him  for  the  value 
of  them.  International,  etc.,  Rail- 
road Co.  n,  Bremond,  53  Tex.  96. 
See  §§  323,  324. 

>  Bish  D.  Johnson,  21  Ind.  290; 
Sparrow  v.  Evansville,  etc.,  R.  R.  Co., 
7  Ind.  360  ;  Edwards  v.  People,  88  IlL 
340 ;  Mansfield,  etc.,  R.  R.  Co.  v. 
Brown,  26  Ohio  St.  233  ;  Compare 
Same  v.  Stout,  ib.  241.  Otherwise, 
if  the  consolidation  effects  a  ittdical 
change  in  the  nature  of  the  enter- 
prise, and  a  practical  abandonment 
of  the  original  scheme.  Illinois 
Grand  Trunk  R.  R.  Co.  v.  Cook,  20 
111.  237.  Where  a  corporation,  with- 
out authority,  issues  a  scrip  dividend 
in  fraud  of  another  corporation  with 
which  it  was  about  to  consolidate, 
the  scrip  may  be  declared  void  at  the 
suit  of  shareholders  in  the  latter 
corporation  ;  and  even  bona  fide  pur- 
chasers of  the  scrip  may  have  to  re- 
turn it.  Bailey  v.  Citizens*  Gas 
Light  Co.,  27  N.  J.  Eq.  106. 

4  Mansfield,  etc.,  R.  R.  Co.  v. 
Stout,  26  O.  St.  241. 
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another  corporation  of  the  same  character,  and  does  not  work 
a  fandamental  change  in  the  nature  of  the  original  objects  of 
incorporation.* 

§  537.  When  a  person  has  sabscribed  for  shares  in  a  de 
When  sub-  f^^  existing  corporation,  he  cannot  plead  to  a  suit 
sCTibercan-  brought  on  his  subscription  that  there  axe  irregalar- 
nui  tiei  ities  in  the  organization  of  the  company  ;  e?en 
cwTporaiion,  though  the  irregularities  are  such  as  would  be  fatal 
on  a  q^io  warranto?  Thus,  it  is  no  defence  to  an  action  by  a 
railroad  corporation  to  recover  a  subscription  that  the  articles 
of  association  were  defective  in  not  stating  definitely  the  ter- 
mini of  the  road  and  the  counties  through  which  it  passed.' 
Moreover,  the  signature  of  the  defendant  to  a  subscription  to 
shares  in  the  stock  of  an  alleged  corporation  reciting  that  a  cor- 
poration had  been  formed  under  the  general  enabling  act,  and 
that  articles  of  association  with  the  necessary  affidavits  bad 
been  filed,  is  conclusive  evidence  of  incorporation  as  against 
such  subscriber.* 

§  538.  When,  however,  a  person  signs  articles  of  association 


>  Sprague  v.  lUinois  River  R.  R. 
Co.,  19  lU.  174;  HaDDa  o.  Cincinnati, 
etc. ,  R.  R  Co. ,  20  Ind.  30.  See  Bishop 
V.  Brainerd,  28  Conn.  289.  Compare 
Illinois  River  R.  R.  Co.  v.  Zimmer, 
20  111.  654. 

>  Cliubb  V.  Upton,  Assignee,  95 
U.  S.  665;  Sanger  o.  Upton,  Assignee, 
91  U.  S.  56;  Home  Stock  Ins.  Co.  v, 
Sherwood,  72  Mo.  461 ;  Monroe'  «. 
Fort  Wayne,  etc.,  R.  R.  Co.,  28 
Mich.  272;  Montpelier,  etc.,  R.  R 
Co.  V.  Langdon,  46  Vt.  284;  Mc- 
Carthy o.  Lavashe,  10  Chi.  Leg.  N. 
342;  Ossfpee  Hosiery,  etc.,  Co.  r. 
Canney,  54  N.  H.  295;  McHose  o. 
Wheeler,  45  Pa.  St.  32;  Freeland  u. 
Pennsylvania  Central  Ins.  Co.,  94  Pa. 
St.  504;  Buffalo,  etc.,  R.  R.  Co.  v. 
Cary,  26  N.  Y.  75;  Eaton  d.  Aspin- 
wall,  19  X.  Y.  120;  Mead  «.  Keeler, 
24  Barb.  20;  see  Oregon  Centml  R.  R. 
Co.  0.  Sooggin,  3  Greg.  161 ;  Hunt  v. 
Kansas,  etc..   Bridge  Co.,  11  Kans. 
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412 ;  Weinman  v.  Passenger  Ry.  Ca , 
118  Pa.  St  192;  Cotton  Mills  Co.  o. 
Bums,  114  N.  C.  353;  Fish,  R6c*r,  t. 
Smith,  73  Conn.  877;  Anderson  v. 
Thompson,  51  La.  Ann.  727.  A  sub- 
scriber to  shares,  vrho  has  accepted 
the  charter  and  assisted  in  putting 
it  in  opei-ation,  cannot  plead  to  a 
suit  on  his  subscription  that  the 
charter  had  been  obtained  by  fraud. 
Smith  V.  Heidecker,  39  Mo.  157.  See 
Slocum  0.  Providence  Steam  and  Gas 
Pipe  Co.,  10  R.  L  112;  Slocum  v. 
Wan-en,  lb.  116.  Compare  Occidental 
Ins.  Co.  0.  €ranzhom,  2  Mo.  App.  206. 
See,  also,  §§  738,  and  145  et  seq. 

<  Cayuga  Lake  R.  R.  Co.  v.  Kyle, 
64  N.  Y.  185. 

«  Black  River,  etc.,  R.  R  Co.  v. 
Clarke,  25  N.  Y.  208.  Compare 
Road  Co.  V.  Creeger,  5  Har.  A  J. 
(Md.)  122;  St  Charles  MTg  Oo.  «. 
Britton,  2  Mo.  App.  890. 


CHAP.  IX.]       COBPORATION  AND  SHAREH0LDBR8. 


[§  589- 


and  subscribes  for  shares,  the  organization  of  the 
corporation  not  being  at  the  time  completed,  he  is  ^^^'^ 
not  afterwards  estopped  thereby  from  pleading  to 
an  action  on  his  subscription,  that  the  steps  necessary  to  com- 
plete the  organization  of  the  corporation  have  not  been  taken.^ 
"  The  ground  upon  which  a  party  who  has  contracted  with  a 
coqx)ration  as  such  is  estopped  to  deny  its  existence  is,  that  by 
his  contract  he  has  recognized  the  existence  of  the  corporation. 
The  contract  in  question,  instead  of  purporting  to  be  made 
with  an  existing  corporation,  utterly  excludes  the  idea  of  pres- 
ent existence,  but  contemplates  the  future  organization  of  the 
corporation  to  which  he  was  to  pay  the  amount  of  his  subscrip- 
tion."* 

§  539.  On  not  dissimilar  principles  a  subscriber  to  the  stock 
of  a  railroad  corporation  may,  in  a  suit  brought  against  him 
for  assessments  by  a  new  corporation  formed  by  the  consolida- 
tion of  the  original  corporation  with  another,  question  the  con- 
solidation proceedings  in  which  he  has  taken  no  part,  although 
they  be  sufficient  to  constitute  the  consolidated  company  a 
corporation  de  facto?  For  in  an  action  brought  by  a  consoli- 
dated corporation  to  recover  subscriptions  to  the  stock  of  one 
of  the  original  corporations  based  on  the  right  of  succession 
under  the  statute,  it  is  essential  that  a  consolidation  in  accord- 
ance with  the  statute  be  proved ;  and  it  is  not  enough  that  the 
consolidated  company  be  shown  to  be  a  corporation  de  facto} 


^  Rikhoff  0.  Brown's  Sewing  Mach- 
ioe  Co.,  es  iDd.  388  ;  Indianapolis 
Furnace,  etc.,  Co.  o.'  Herkimer,  46 
iDd.  142 ;  Schloss  v.  Montgomery 
Trade  Co.,  87  Ala.  411;  Caps  ».  Pro- 
specting Co.,  40  Neb.  470.  But  such 
labscriber  may  estop  himself  by  tak^ 
ing  part  in  corporate  proceedings. 
Hinoesota  Gas  Light  Company  v. 
Denslow,  46  Minn.  171;  see  Knight 
V.  Flatrock,  etc.,  Tarnpike  Co.,  45 
lod.  134 ;  Jackson  n.  Crown  Point 
Hiniog  Co.,  21  Utah,  1. 

'Indianapolis  Furnace,  etc.,  Co. 
V.  Herkimer,  46  Ind.  142,  149.  See 
Boflbnell  v.  Consolidated  Ice  Co., 
138  ni.  67. 


It  has  been  held  that  a  shareholder 
is  not  estopped  by  his  subscription 
to  deny  the  lawful  existence  of  a  cor- 
poration prohibited  by  the  state  con- 
stitution. St.  Louis  Colonization 
Ass'n  V.  Hennessy,  11  Mo.  App.  555. 
Contraj  McCarthy  v.  Lavashe,  10 
Chic.  Leg.  N.  342. 

>  Tuttle  0.  Michigan  Air  Line  R. 
R.  Co.,  35  Mich.  247.  See  Rodgers  v. 
Wells,  44  Mich.  411. 

« Mansfield,  etc.,  R.  R.  Co.  v. 
Drinker,  30  Mich.  124;  Same  o. 
Brown,  26  Ohio  St.  223;  Same  v. 
Stout,  ib.  241. 
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§  541.]  THE  LAW   OF   PRIVATE  CORPOBATIONS.  [CHAP.  IX. 


§  540.  To  a  suit  for  calls,  unless  affected  with  some  special 
Shareholder  ^^PP^'j  *  shareholder  may  plead  that  the  officers 
may  plead  making  them  were  not  legally  officers  of  the  corpo- 
making  ration.  Accordingly,  where  the  notice  of  a  meeting 
noUwiUy  contained  nothing  about  electing  directors,  directors 
elected.  chosen  at  that  meeting  are  not  validly  elected,  and 
an  assessment  or  call  made  by  them  is  void.  These  facts  a 
shareholder  may  plead.^ 

§  541.  When  a  corporation  increases  its  capital  stock  and 
Subecribers  ^^^^  further  shares,  a  subscriber  to  them,  when 
to  shares  sued  on  his  subscription,  cannot  avail  himself  of  any 
OT^egaiiy  irregularities  in  their  issue,  if  he  has  acquiesced  or 
issued.  taken  part  in  the  proceedings  by  which  they  were 
issued,^  or  has  paid  voluntarily  an  assessment  on  his  new 
shares,^  or  has  subscribed  subsequently  to  their  issue  and  may 
be  presumed  to  have  waived  any  irregularities.*  But  when 
the  subscriber  has  done  nothing  by  which  he  may  be  held 
estopped,  he  may  decline  to  receive  stock  improperly  issued,' 


^  People's  Mut.  Ins.  Co.  v.  West- 
cott,  14  Gray,  44|0.  Accord,  How- 
beach  Coal  Co.  V.  Teague,  5  H.  <&  N. 
161.  Compare  Ginrich  v.  Patrons* 
Mill  Co.,  21  Kan.  61;  and  §  529. 

In  a  suit  to  recover  a  subscription 
it  will  be  presumed,  in  the  absence 
of  proof  to  the  contrary,  that  the 
meeting  of  directors  authorizing  the 
assessment  was  legally  noticed. 
Chouteau  Ins.  Co.  o.  Holmes,  68  Mo. 
601 ;  see,  also,  §  190. 

«  Clarke  v.  Thomas,  34  Ohio  St. 
46;  Kansas  City  Hotel  Co.  o.  Harris, 
51  Mo.  464;  Barrows  v,  Natchaug 
Silk  Co.,  72  Conn.  658.  So  a  trans- 
feree, even  one  who  has  taken  the 
shares  as  collateral,  may  be  estopped. 
Pullman  v,  Upton,  96  U.  S.  328. 

»  Delano  v.  Butler,  118  U.  S.  634. 

*  Kansas  City  Hotel  Co.  v.  Hunt, 
67  Mo.  126. 

^  See  American  Tube  Works  v. 
Boston  Machine  Co.,  139  Mass.  5; 
Reed  o.  Boston  Machine  Co.,  141 
Mass.    454.      Holders    of    increased 
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shares  have  no  standing  in  court  to 
contest  the  validity  of  other  (pre- 
ferred) shares  issued  at  the  same 
time,  on  the  ground  that  formalities 
required  by  the  statute  authoris- 
ing the  increase  had  not  been  com- 
plied with.  Columbia  National 
Bank's  Appeal,  16  Weekly  Notes  of 
Cases  (Pa.),  357.  A  sale  of  stock  in 
a  railroad  company  by  the  directors 
at  a  less  i*ate  than  that  fixed  by  the 
charter  is  a  fraud  in  law.  The  issu- 
ing of  a  bond  convertible  into  stock 
has  the  same  effect  as  issuing  stock; 
and  the  sale  of  such  a  bond  at  a  dis- 
count is  unlawful;  and  this  though 
the  charter  contain  no  prohibition 
against  taking  a  subscription  at  less 
than  the  charter  price.  These  facti 
constitute  a  defence  to  an  action  on 
an  executory  contract  to  take  such 
stock,  when  the  subscriber  has  acted 
in  good  faith  and  without  notice. 
Sturges  V.  Stetson,  1  Bias.  246.  Com- 
pare Fosdick  V.  Sturges,  1  Biss.  255. 
When    a  statute  exists   forbidding 


CHAP.  Et.]      COBPOBATION  AND  SHABBHOLDKKS. 


[§  542. 


and  may  be  in  a  position  to  defend  in  a  suit  brought  to  enforce 
his  snlKicription  to  it.^  Further,  when  the  capital  stock  is 
limited  by  the  charter,  all  stock  issued  in  excess  of  such  limit 
is  void,  and  a  holder  thereof  is  not  entitled  to  the  rights  of 
a  shareholder,^  nor  is  he  estopped  from  setting  up  its  invalidity 
as  a  defence  to  an  action  in  the  interest  of  creditors,  brought 
to  recover  the  balance  unpaid  thereon."  But  when  the  corpo- 
ration has  become  bankrupt,  the  holder  of  void  stock  is  not 
entitled  to  have  money  paid  thereon  applied  as  a  credit  on  the 
unpaid  balance  due  on  authorized  stock  held  by  him/  In  an 
action  by  a  corporation  to  recover  a  subscription,  the  fact  that 
it  has  taken  subscriptions  in  excess  of  its  limit  does  not  itself 
bar  a  recovery,  if  the  corporation  has  retained  a  sufficient 
amount  of  its  authorized  stock  which  it  is  ready  and  able 
U)  issue.' 

§  542.  Insolvency  of  the    corporation  is   no  defence  to  a 
suit  brought  to  collect  a  subscription.*      And  the 

.   ,,  '^  ^.  ,     ,       Insolvency 

assignee  or  receiver  of  the  corporation  succeeds  to  of  corpora- 
all  its  rights  and  may  recover  unpaid  subscriptions  L^el^Ca^ 
for  the  benefit  of  shareholders  and  creditors.^  But  ^fy^^' 
a  receiver  cannot  enforce  the  payment  of  a  subscrip- 


the  issue  of  shares  below  par,  and 
deciaring  yoid  shares  so  issued,  a 
subscriber  to  stock  at  less  than  par 
is  in  pan  delicto  with  the  corporation 
and  cannot  sue  on  the  contract  to 
force  it  to  issue  such  stock  to  him, 
Qor  can  he  sue  to  recover  back 
moneys  paid  on  account.  Clarke  v. 
Lincoln  Lumber  Co.,  50  Wis.  665. 
Compare  §  522c. 

'  See  last  note. 

«N.  Y.  Aj  N.  H.  R.  R.  Co.  V, 
Schuyler,  34  N.  Y.  30;  Scoville  v, 
Thayer,  105  U.  S.  143;  Oler  v.  Balto. 
&  Bandallstown  R.  R.  Co.,  41  Md. 
583;  Grangers'  L.,  etc.,  Ins.  Co.  v. 
Kamper,  73  Ala.  325. 

'  Scoville  V.  Thayer,  supra ;  Clark 
e.  Turner,  73  Ga.  1  ;  Kampman  n, 
Tarver,  87  Tex.  491 ;  Railroad  v. 
Sneed,  99  Tenn.  1. 


*  Scoville  V,  Thayer,  supra, 
^  Oler  0.  Balto.  <&  Randallstown 
R.  R.  Co.,  41  Md.  583.  That  the  cor- 
poration had  illegally  increased  its 
stock,  is  no  defence  to  a  note  given 
for  a  subscription,  when  it  is  not 
alleged  that  the  illegal  cannot  be 
distinguished  from  the  legal  stock. 
Merrill  v.  Reaver,  50  Iowa,  404.  But 
an  innocent  person  buying  void  stock 
from  a  corporation  may  recover  the 
price.  Lincoln  i7.  Express  Co.,  45 
La.  Ann.  729. 

«Dill  r.  Wabash  Valley  R  R.  Co., 
21  III.  91 ;  Shuey  v.  Holmes,  22  Wash. 
193.  It  is  no  defence  to  a  suit  on  a 
subscription  to  its  stock,  brought  by 
a  railroad  company,  that  the  gov- 
ernor of  the  state  had  seized  the 
road.  Mullins  v.  North  and  South 
R.  R.  Co.,  54  Ga.  580.    The  fact  that 


^  For  note  7  see  p.  554. 
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§  643.]  THE  LAW  OF  PEIVATE  CORPOEATION8.  [CHAP.  IX. 

tion  which  the  corporation  coald  not  have  enforced  at  the 
time  of  his  appointment;^  for  the  corporation  or  corporate 
management,,  just  as  much  as  a  receiver,  represents  the  inte^ 
ests  of  all  persons,  creditors  as  well  as  shareholders,  the  main 
difference  being  that,  as  a  receiver  is  ordinarily  appointed 
only  when  the  corporation  is  insolvent,  the  rights  of  creditors 
in  the  corporate  funds  are  then  especially  prominent;  and  a 
receiver  is  more  apt  to  be  regarded  as  the  representative  of 
creditors.*  "  A  receiver  is  appointed  upon  a  principle  of  jus- 
tice for  the  benefit  of  all  concerned.  Every  kind  of  property 
of  such  a  nature  that,  if  legal,  it  might  be  taken  on  execution, 
may,  if  equitable,  be  put  into  his  possession.  Hence  the 
appointment  has  been  said  to  be  an  equitable  execution.  He 
is  virtually  a  representative  of  the  court,  and  of  all  the  parties 
in  interest  in  the  litigation  wherein  he  is  appointed."  ^ 

It  has  been  held  that  to  a  suit  by  a  receiver  to  collect  an 
unpaid  subscription,  a  shareholder  may  aver  that  the  receiver 
was  improperly  appointed  by  a  decree  not  binding  on  the 
shareholder.'*  But  this  doctrine  may  perhaps  be  of  question- 
able correctness,  or  at  least  application,  since  the  shareholder 
could  have  intervened  in  the  proceeding  by  which  the  receiver 
was  appointed.' 

§  543.  The  discretionary  authority   of  directors  to   make 


a  railroad  has  not  been  and  is  not 
likely  to  be  completed  is  no  defence 
to  an  action  on  an  unconditional  sub- 
scription. Smith  V.  Gower,  2  Duv. 
(Ky.)17. 

T  Sawyer  u.  Hoag,  17  Wall.  610; 
Upton  V.  Tribiloock,  91  U.  S.  45; 
Shockley  q.  Fisher,  75  Mo.  498; 
Lionberger  t>.  Broadway  S'v'gs  B*k, 
10  Mo.  App.  499;  Great  Western 
Tel.  Co.  V,  Gray,  122  111.  630;  Gainey 
0.  Gilson,  149  Ind.  58;  Belknap, 
Rec*r,  o.  Adams  A  Rice,  49  La.  Ann. 
1360;  Wyman  t>.  Williams,  58  Neb. 
670. 

1  Cutting  V.  Damerel,  88  N.  Y. 
410;  Billings  v.  Robinson,  28  Hun, 
122. 
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>A  receiver  represents  not  only 
the  corporation,  but  also  creditors 
and  shareholders,  and  in  his  char* 
acter  of  trustee  for  the  latter,  may 
disaffirm  illegal  and  fraudulent 
transfere  of  corporate  property,  and 
recover  its  funds  and  securities  mis- 
applied. Attorney-General  o.  6ns^ 
dian  Mut.  Ins.  Co.,  77  N.  Y.  272. 
Compare  Ellis  v.  Little,  27  Kan.  707. 

*  Davis  V.  Gray,  16  Wall.  203,  218. 

«  Chandler  v.  Brown,  77  lU.  333. 
Semble  contra^  Hemstad  v.  Hall,  M 
Minn.  133. 

^  Sohoonoverv.  Hinckley,  4B  lows, 
82;  Fish,  Reo'r,  o.  Smith,  73  Ckmn. 
377. 


CHAP.  IX.]       CORPOBATION  AND  8HABEHOLDEB8. 


[§  546. 


calls  cannot  be  delegated,  for  instance,  to  the  treas- 
urer of  the  corporation.^    And  there  is  also  a  case  cannot 
in  which  it  is  said  that  although  a  corporation  may  aath^i^ 
assign  a  call  already  due  on  a  stock  note,  it  cannot  ^u^^^en 
commit   to  the  assignee   the  discretion  of  makine:  calls  un- 

P  ^1    •       -r^  1  *    .1  .  1      .^    necessary. 

fature  calls.'  But  the  scope  of  this  remark,  if 
sound  at  aU,  is  very  limited,  for  after  a  corporation  is  insol- 
vent,  and  has  ceased  to  be  a  going  concern,  that  a  call  should 
be  made  by  the  corporate  authorities  is  no  longer  prerequisite 
to  the  collection  of  a  subscription ;  ^  and  an  insolvent  corpora- 
tion can  include  in  an  assignment  for  the  benefit  of  creditors 
its  right  to  the  unpaid  balance  of  subscriptions  for  which  no 
call  has  been  made.^ 

§  544.  [545.]  It  has  also  been  held  that  in  the  absence  of 
special  authorization,  a  railroad  company  cannot  purchase  sub- 
scription notes  given  by  shareholders  in  another  corporation, 
and  enforce  them  against  the  subscribers ;  and  the  fact  that  one 
railroad  company  has  bought  the  road-bed  of  another,  intend- 
ing to  complete  the  road,  gives  the  purchaser  no  right  to  buy 
and  enforce  the  vendor's  stock  subscriptions.' 

§  546.  The  corporation  or  the  corporate  management  may 
forfeit  shares  for  non-payment  of  calls,  when  power  to  do  so 
is  given  by  the  constitution  of  the  corporation.^    Since,  how- 
ever, by  a  valid  forfeiture  of  shares  the  relations  Forfeiture 
between  the  shareholder  and  tlie  corporation  are  ter-  ?'  shares 

J  .  .        .  1  lornon- 

minated,  the  corporation  can   maintain   no  subse-  payment  of 
qnent  action  for  calls.^    But  the  power  to  forfeit  as 


*  Silver  Hook  Road  v,  Greene,  12 
R.  I.  184.    See  §$  23.3,  234. 

*  Schultz  V.  Sutter,  3  Mo.  App.  137. 
After  the  whole  amount  of  the  sub- 
scription has  been  called,  it  may  be 
anigned.  Wells  o.  Rogers,  50  Mich. 
2W;  Schultz  v.  Sutter,  8upra,  See 
Morris  r.  Cheney,  51  111.  451. 

■  See  §§  703. 

*  Eppright  V,  Nickerson,  78  Mo. 
482.  Compare  Wooldridge  v. 
Holmes,  78  Ala.  568. 

'  West  End  R.  R.  Co.  v.  Dameron, 


4  Mo.  App.  414.  See,  also,  Minne- 
apolis Hai-yester  Works  v.  Libbey, 
24  Minn.  327.  Compare  Wells  v. 
Rodgers,  50  Mich.  294. 

^  A  corporation  cannot  by  a  by- 
law subject  shares  to  forfeiture,  un- 
less the  power  is  expressly  granted. 
Matter  of  Long  Island  R  R.  Co.,  19 
Wend.  37;  compare  Bergman  v,  St. 
Paul  Mutual  Building  Association, 
20  Minn.  275;  Gorman  v.  Guardian 
Savings  Bank,  4  Mo.  App.  180.  See 
Budd  V.  Street  R^y  Co.,  15  Oregon, 


^  For  note  7  see  p.  556. 


556 


§  547.]  THE  LAW   OF   PRIVATE  CORPORATIONS.  [CHAP.  IX. 


long  as  unexercised  does  not  impliedly  preclude  the  corpora- 
tion from  suing  for  calls  instead  of  declaring  a  forfeiture.^ 

§  547.  To  the  validity  of  a  forfeiture  of  shares  it  is  essential 
that  all  the  conditions  precedent  should  have  been  strictly  com- 
plied with.'-^  A  reasonable  notice,  which  should  specify  the 
place  of  sale,^  must  first  be  given  to  the  dellnqnent  share- 
holder ;  *  and  all  statutory  provisions,  and  provisions  in  the  by- 


413;  Cartwiight  v.  Dickinson,  88 
Tenn.  476.  But  it  has  been  held 
that  a  stock  corporation  not  having 
express  power  to  declare  a  forfeiture 
of  shares  for  non-payment  of  calls, 
may  sue  for  the  amount  due,  and  on 
failure  to  collect  on  its  judgment  the 
whole  amount,  may  collect  the  res- 
idue by  a  sale  of  the  shares.  Chase 
0.  Railroad  Co.,  5  Lea  (Tenn.),  415. 

7  Small  9.  Herkimer  Mfg.  Co.,  2 
N.  Y.  330.  When  a  corporation  for- 
feits shares,  it  cannot  recover  on  a 
note  given  for  a  prior  unpaid  assess- 
ment. Ashton  V,  Burbank,  2  Dill. 
435.  The  power  to  sue  a  shareholder, 
after  a  forfeiture,  may  be  given  by 
statute.  Lexin^on,  etc.,  K.  R.  Co. 
9.  Chandler,  13  Mete.  (Mass.)  311; 
Troy,  etc.,  R.  R.  Co.  v.  Newton,  1 
Gray,  544;  Mandel  v.  Swan  Land  Co., 
154  111.  177;  Great  Northern  Ry.  Co. 
V.  Kennedy,  4  Exch.  417;  or  by  by- 
law. Cotton  Mills  9.  Dunstan,  121 
N.  C.  12. 

^  Delaware,  etc..  Navigation  Com- 
pany 9.  Sausom,  1  Binn.  (Pa.)  70; 
Freeman  9.  Winchester,  18  Miss.  577; 
Goshen  Turnpike  Road  9.  Hurtin,  0 
Johns.  217;  Dutchess  Cotton  Manu- 
factory 9.  Davis,  14  Johns.  238;  New 
Hampshire  Central  R.  R.  Co.  9. 
Johnson,  80  N.  H.  390;  Rutland,  etc., 
R.  R.  Co.  9.  ThraU,  35  Vt.  536; 
Beene  9.  Cahawba,  etc.,  R.  Co.,  3 
Ala.  660;  Selma,  etc.,  R.  R.  Co.  9. 
Tipton,  5  Ala.  787;  Instone9.  Frank- 
fort Bridge  Co.,  2  Bibb  (Ky.),576; 
Mann  9.  Cooke,  20  Conn.  178;  Stokes 
9.    Lebanon,   etc.,   Turnpike  Co.,  6 
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Humph.  (Tenn.)  241;  Troy  Turn- 
pike and  R.  R.  Co.  9.  M'Chesney,  21 
Wend.  296;  Buffalo  and  N.  Y.  City 
R.  R,  Co.  9.  Dudley.  14  N.  Y.  336; 
Sagory  9.  Dubois,  3  Sandf.  Ch. 
(N.  Y.)466. 

Contra,  aemble,  Chester  Glass  Co. 
9.  Dewey,  16  Mass.  94;  though  the 
doctrine  of  this  case  is  rather  to  the 
effect  that  there  is  no  implied  prom- 
ise to  pay,  than  that  any  implied 
promise  is  excluded  by  an  ezpren 
power  of  forfeiture.  See,  also, 
Franklin  Glass  Co.  9.  Alexander,  2 
N.  H.  380;  Giles  9.  Hutt,  3  Exch.  18; 
Richboro  Dairymen's  Association  v. 
Ryan,  16  Weekly  Notes  (Pa.),  883. 
Where  the  charter  of  a  railroad  com- 
pany provides  that  on  the  failure  of 
subscribers  to  pay  calls,  the  company 
may  sell  the  sharesat  public  auction, 
and  sue  the  subscriber  for  the  bal- 
ance, if  any,  the  company  may  sue 
the  subscriber  without  making  such 
sale.  Western  R.  R.  Co.  v.  Avery, 
64  N.  C.  491. 

^  Johnson  9.  Lyttle*s  Iron  Agency, 
46  L.  J.  Eq.  786;  see  G«i*mantowD, 
etc.,  R.  R.  Co.  9.  Fitler,  60  Pa.  St 
124;  Mitchell  9.  Vermont  M'g  Co., 
40  N.  Y.  Super.  Ct.  406;  Eastern 
Plank  Road  Co.  9.  Yaughan,  20  Barb. 
157;  Knight's  Case,  L.  R  2  Ch.  321. 

>  Lexington,  etc.,  R.  R.  Co.  9.  Star 
pies,  5  Gray,  520. 

*  Lewey's  Island  R,  R.  Co.  9.  Bol- 
ton, 48  Me.  451 ;  Hughes  9.  Antietam 
MTg  Co.,  34  Md.  317;  Matter  of 
Long  Island  R.  R.  Co.,  19  Wend.  37. 


CHAP.  IX.]   CORPOBATION  AND  SHABEHOLDEBS.      [§  549. 

la\rs,  that  may  apply  regulating  the  nature  and  contents  of  the 
notice^  and  the  manner  of  conducting  the  sale,  must  be  strictly 
followed.'  A  forfeiture  declared  by  illegally  chosen  directoi-s 
may  be  set  aside ;  ^  or  one  declared  by  a  board  composed  of  a 
less  number  of  directors  than  are  authorized  by  the  articles  of 
association  to  transact  business  for  the  company.^  And  a  sale 
of  shares  for  the  nonpayment  of  several  assessments,  one  of 
which  is  illegal,  is  void.' 

§  548.  The  option  to  declare  a  forfeiture  rests  with  the  cor- 
poration, and  cannot  be  exercised  by  the  delinquent 
shareholder.*    "  The  power  to  forfeit,  like  the  power  forfeitures, 
to  manage  all  the  affairs  of  the  corporation,  is  vested 
in  the  directors,  upon  the  assumption  that  they  will  exercise  it 
in  the  best  manner  practicable  for  the  promotion  of  the  inter- 
ests of  the  company  and  its  creditors ;  that  they  will  not  for- 
feit the  stock  unless  the  interest  of  all  will  be  promoted  thereby. 
Should  they  forfeit  it  for  the  purpose  of  defrauding  the  corpo- 
ration, or  any  creditor,  such  forfeiture  would,  for  that  reason, 
be  set  aside."  ^ 

§  549.  It  is  incompetent  for  the  directors,**  or  for  the  body 


^  Munis  9.  Land  Co.,  164  Pa.  St.  326; 
WatooD  V.  Bales,  23  Beav.  204;  Van 
Diemen^s  Land  Co.  v.  CockereU,  1 
C.  B.  N.  S.  732. 

> Portland,  etc.,  R.  R.  Co.  v.  Gra- 
bam,  11  Mete.  (Mass.)  1;  York,  etc., 
R.  R.  Co.  V.  Ritchie,  40  Me.  425. 

•Garden  Gully  Wg  Co.  v,  Mc- 
Lister,  L.  R.  1  App.  Cas.  39.  A 
shareholder  may  enjoin  illegally 
chosen  directors  from  selling  his 
shares.  Moses  v.  Tompkins,  S4  Ala. 
613. 

*In  re  Alma  Spinning  Co.,  29 
W.  R.  133. 

^Stoneham  Branch  R.  R.  Co.  v. 
Gould,  2  Gray,  277;  Lewey's  Island 
H.  a  Co.  V.  Bolton,  48  Me.  451. 

•Klein  v.  Alton,  etc.,  R.  R.  Co., 
13  111.  514;  Railroad  Co.  v.  Rod- 
rigues,  10  Rich.  L.  (S.  C. )  278. 

^  Mills  V.  Stewart,  41  N.  Y.  884, 


390.  Collusive  forfeitures  may  be 
set  aside.  Richmond's  Case,  4  Kay 
<&  J.  305,  323;  Gower's  Case,  L.  R. 
6  Eq.  77;  In  re  St.  Marylebone 
B'k'g  Co.,  Stanhope's  Case,  8  De  G. 
A  Sm.  198. 

8  Chouteau  Ins.  Co.  v,  Floyd,  74 
Mo.  286;  Hughes  v.  Antietam  M*rg 
Co.,  34  Md.  316;  Bedford  R.  R.  Co. 
V.  Bowser,  48  Pa.  St.  29;  Cartwright 
V.  Dickinson,  88  Tenn.  476 ;  Hall's 
Case,  L.  R.  5  Ch.  707.  See  Thomas's 
Case,  L.  R.  13  Eq.  437. 

A  plea  to  an  action  on  a  subscrip- 
tion that  the  directors  released  the 
defendant,  is  bad  on  demurrer,  un- 
less it  avers  a  considex*ation,  and  that 
there  were  no  creditors  of  the  corpo- 
ration at  the  time.  Zirkel  v.  Joilet 
Opera  House  Co.,  79  111.  334;  World's 
Fair  Ex.  Co.  v.  Gasch,  162  111.  402. 
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§  550.]  THE  LAW  OF  PRIVATE  COBPOBATIOJb^S.    [CHAP.  IX. 

Bel  of  ^^^rporate/  to  permit  the  holder  of  partially  paid-up 
sniwcriber  shares,  or  shares  to  the  ownership  of  which  individ- 
ual liability  attaches,  to  withdraw  in  any  way  not 
authorized  by  the  constitution  of  the  corporation.  Such  per- 
mission is  plainly  uUra  viresj  and  will  ordinarilj*^  affect  the  rights 
only  of  those  assenting  to  it.'  The  question,  whether  the  release 
or  withdrawal  of  a  shareholder  is  valid,  may  arise  between  the 
withdi*awing  shareholder  and  the  corporation ;  or  formally  be- 
tween such  shareholder  and  other  shareholders;^  or  between 
such  shareholder  and  creditors  of  the  corporation ;  ^  or,  finally, 
as  is  frequently  the  case,  between  such  shareholder  and  a  re- 
ceiver or  assignee  of  the  corporation  when  insolvent,  who  rep- 
resents creditors  as  well  as  shareholders.^ 

§550.  A  leading  English  case  in  point  is  Spackman  v. 
Evans.*  There  the  directors  granted  to  a  dissenting  share- 
holder leave  to  retire  from  the  company  on  conditions  which 
they  deemed  prudent  and  advantageous  to  be  granted  in  his 
case,  but  which  were  not  in  accordance  with  the  deed  of  settle- 
ment. The  shareholder  performed  the  conditions,  his  name 
was  for  years  removed  from  the  list  of  shareholders,  the 
company  changed  its  business  without  his  knowledge,  and 
dividends  were  received,  in  which  he  did  not  participate. 
Nevertheless,  it  was  held  that  his  name  should  be  inserted  in 
the  list  of  contribntories  on  the  final  winding  up  of  the  com- 
pany.' 

So  in  Tuckerman  v.  Brown,^  where  for  the  purpose  of  increas- 


1  See  Mann  v.  Cook,  20  Conn.  178, 
188. 

3  See  Whltaker  v.  Grummond,  68 
Mich.  249,  a  case  tending  towards 
recognizing  a  power  in  dii'ecton  to 
oompromise  a  subscription.  Tlie 
case  held  that  shareholders  who 
complained  were  under  the  circum- 
stances estopped. 

'  See  §  779. 

*  As  in  Slee  v.  Bloom,  19  Johns. 
(N.  Y.)  456;  Chicago  B'ld'g  A  WVg 
Co.  V.  Summerous,  101  Ga.  820. 

^  S.  g,,  as  in  Upton  v.  Tribilcock, 
91    U.S.   45. 

•  L.  K.  3  H.  L.  171. 
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^The  decision  in  Spackman  o. 
Evans  is  perhaps  extreme,  and  Lords 
St.  Leonard  and  Romilly  dissented. 
In  this  case  the  real  rights  demand- 
ing the  insertion  of  defendant*! 
name  as  a  contributory  were  those 
of  the  shareholders  who  had  not 
consented  to  his  withdrawal  (though 
they  might  have  been  estopped  by 
their  laches)  and  those  of  creditors. 
In  such  cases,  however,  the  rights 
of  creditors  seem  to  be  less  regarded 
in  England  than  with  as.  See  Dix- 
on's Case,  L.  R.  6  Ch.  79. 

«83N.  Y.  297. 


CHAP.  IX.]       CORPORATION  AND  SHABEUOLDEBS. 


[§  562. 


ing  the  capital  stook  of  the  corporatioa  to  the  amount  required 
by  law^,  in  order  that  the  corporation  might  pass  the  examina- 
tioa  of  the  commissioners  appointed  by  the  comptroller,  a  pre- 
mium note  was  given  upon  an  agreement  that  after  the  examina- 
tion the  note  might  be  withdrawn  and  a  lesser  one  substituted, 
it  was  held  that  the  agreement  was  a  fraud,  and  that  the  maker 
of  the  note  continued  liable  thereon,  although  it  had  been  with- 
drawn and  destroyed.^ 

§  551.  A  person  who  has  subscribed  for  shares  cannot  annul 
his  subscription  by  giving  notice  to  the  agent  with  whom  he 
contracted.'  The  circumstances  of  a  late  Pennsylvania  case, 
which  may  be  regarded  as  authority  on  this  point,  were  note- 
worthy. A  person  was  active  in  soliciting  subscriptions  to  build 
a  raUroad.  He  took  a  subscription  book  from  the  agent  of  the 
company,  subscribed  therein,  persuaded  others  to  do  so,  and 
kept  the  book  about  six  months.  Then,  because  of  a  difference 
with  the  company's  agent  in  regard  to  bis  remuneration,  he  cut 
out  his  own  name,  and  returned  the  book  to  the  company.  The 
company  sued  him  on  his  subscription,  and  it  was  held,  that 
he  had  perfected  a  contract  with  the  company  and  was  bound 
as  much  as  if  he  had  left  his  name  in  the  book.^ 

§  552.  If  the  corporation  is  in  failing  circumstances,  or  if 
for  any  other  reason  it  cannot  legally  acquire  its  own  shares,  a 
shareholder  will  not  avoid  any  liability  he  may  be 
subject  to,  by  surrendering  his  shares  to  it;  even  of  shams 
though  the  corporation  reissue  them ;  *  and  whatever  ^ratfoS?^" 
money  or  property  he  receives  from  the  corporation 
in  payment  for  his  shares  transferred  to  it,  he  will  hold  subject 
to  the  claims  of  its  creditors.^ 


Utwas  held  in  Teasdale's  Case, 
L.  R.  9  Gh.  54,  that  a  company 
might  by  special  resolution  Tary  its 
articles  so  as  to  give  itself  the  power 
to  accept  surrenders  of  old  shares  in 
exchange  for  new. 

^Lowe  9.  E.  and  K.  R.  R.  Co.,  1 
U«ad  (Tenn.),  659;  Rider  v.  Morri- 
son, 54  Md.  429;  Chicago  B'ldg  <ft; 
Mfg.  Co.  V,  Lyon,  10  OkL  704. 

'Greer  9.  ChartieTB R'y  Co.,  96  Pa. 
St  391. 


«  Matter  of  Reciprocity  Bank,  22 
N.  Y.  9.  For  the  power  of  a  corpo- 
ration to  purchase  its  own  shares, 
see  §  134,  and  for  the  effect  of  such 
a  purchase  on  the  relations  between 
the  shareholder  and  creditors,  see 
§747. 

^  Crandall  v.  Lincoln,  52  Conn.  73, 
100.  Compare  Columbian  Bank^s 
Estate,  147  Pa.  St.  422;  and  see  Hall 
V.  Henderson,  126  Ala.  449. 
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§  558.]  THE  LAW  OF  PRIVATB  COBPOBATIUNS.   [CHAP.  IX. 

§  558.  As  against  all  persons,  so  as  against  the  individual 
shareholders,  or  a  minority  of  shareholders,  the  cor- 
the  oorpo-  poration  has  the  right  to  carry  on  the  corporate  en- 
^n^uhe  terprise  in  the  manner  and  for  the  purposes  set  forth 
en^riM  ^^  ^^  Constitution ;  and  within  the  scope  of  their 
powers  the  reasonable  and  fair  discretion  of  the 
board  of  directors  can  be  controlled,  if  at  all,  only  through 
action  of  a  majority  of  shareholders  taken  in  the  manner  indi- 
cated by  the  corporate  constitution.*  "  Each  and  every  share- 
holder contracts  that  the  will  of  the  majority  shall  govern  in 
all  matters  coming  within  the  limits  of  the  act  of  incorpora- 
tion ;  and  in  cases  involving  no  breach  of  trust,  but  only  error 
or  mistake  of  judgment  on  the  part  of  directors  who  represent 
the  company,  individual  stockholders  have  no  right  to  appeal 
to  the  courts  to  dictate  the  line  of  policy  to  be  pursued  by  the 
corporation."  *^ 

C)r,  as  Chief  Justice  Bigelow  said  in  Durfee  v.  Old  Colony 
liailroad  Co. :  ^  '^  We  suppose  it  may  be  stated  as  an  indisput- 
able proposition,  that  every  person  who  becomes  a  member  of 
a  corporation  aggregate  by  purchasing  and  holding  shares, 
agrees  by  necessary  implication  that  he  will  be  bound  by  all 
acts  and  proceedings  within  the  scope  of  the  powers  and 
authority  conferred  by  the  charter,  which  shall  be  adopted  and 
sanctioned  by  a  vote  of  the  majority  of  the  corporation  duly 
taken  and  ascertained  according  to  law.  This  is  the  unavoid- 
able result  of  the  fundamental  principle  that  the  majority  of 
shareholders  can  regulate  and  control  the  lawful  exercise  of 
the  powers  conferred  on  a  corporation  by  its  charter.  A 
holder  of  shares  in  an  incorporated  body,  so  far  as  his  individual 
rights  and  interests  may  be  involved  in  the  doings  of  the  cor- 
poration, acting  within  the  legitimate  sphere  of  its  corporate 
power,  has  no  legal  control  over  them  save  that  which  he  can 
exercise  by  his  single  vote  in  the' meetings  of  the  company."* 


^  GraTenstine's  Appeal,  40  Pa.  St. 
310;  Smith  r.  Prattville  MTg  Co., 
29  Ala.  503.    See  chap.  12. 

*  Dudley  v.  Kentucky  High  School, 
9  Bush  (Ey.),  576,  57S. 

*  5  Allen,  230,  242.    See  §  534. 
*See,  also,  Newhall  v.  Galena,  etc., 
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R.  R.  Co.,  14  111.  273;  Joslyn  c.  Pa- 
cific Mall  S.  S.  Co.,  12  Abb.  Pr.  N. 
S.  (N.  Y. )  329;  Gifford  v.  New  Jeney 
R.  R.  Co.,  10  N.  J.  Eq.  171, 174;  New 
Orleans,  etc.,  R.  R.  Co.  v.  Harris,  87 
Miss.  517, 587;  Fluker  o.  Railway  Co., 
48  Kao.  577. 


CHAP.  IX.]       COBPUKATION  AND  SUAKBHOLDBB8. 


[§655. 


§554.    Accordinglj'',  a  court  will  not  ordinarily  interfere 
Tfith  the  corporate  management  in  matters  respect- 
ing the  internal   administration   of   the  corporate  Sttotei^ 
affairs ;  *  nor  examine  into  the  affairs  of  a  corpora-  J^  *J  ^^^ 
tion  to  determine  the  expediency  of  its  action,  or  its  share- 
motives,  as  long  as  the  action  itself  is  lawful.^    And 
a  shareholder  cannot  enjoin  the  corporation  from  doing  what 
is  in  direct  furtherance  of  the  objects  of  its  incorporation  and 
beneficial  to  shareholders  as  such,  because  the  contemplated 
action  will  injure  him  in  another  character.' 

§  555.  To  warrant  the  interference  of  a  court,  at  the  instance 
of  a  shareholder,  to  restrain  an  act  intended  by  the  Unless  to 


restrain 


body  corporate  or  the  corporate  management,  the  acts  which 
act  should  be  beyond  the  corporate  powers ;  or,  if  JJJl^'ojJ* 
intended  by  the  corporate  management,  a  manifestly   constitute 
improper  act  which  the  body  corporate  is  not  in  a  trust. 
position  to  prevent,  owing  perhaps  to  the  fact  that  the  man- 
agement cannot  be  changed  in  time.^ 

The  reasons  for  this  are  thus  stated  in  Foss  v.  Harbottle:' 
"Whilst  the  court  may  be  declaring  the  acts  complained  of  to 
be  void  at  the  suit  of  the  present  plaintiffs,  who  in  fact  may 
be  the  only  proprietors  who  disapprove  of  them,  the  governing 
body  of  proprietors  may  defeat  the  decree,  by  lawfully  resolv- 
ing upon  the  confirmation  of  the  very  acts  which  are  the  sub- 
ject of  the  suit.  ...  In  order  then  that  the  suit  may   be 


>  Carlen  v.  Drury,  1  Ves.  A  B.  154; 
Fuss  «.  Harbottle,  2  Hare,  461 ;  Moz- 
ley  V.  Alston,  1  Phil.  790;  Bailey  v. 
Birkenhead,  etc.,  R^  Co.,  12  Beav. 
433;  Bach  v.  Pac.  Mail  S.  S.  Co.,  12 
Abb.  Pr.  N.  S.  (N.  Y.)  373;  Miller 
V.  Murray,  17  Col.  408.  See  2  Lind- 
ley  on  Part.,  895-902;  Hawes  v.  Oak- 
land, 104  U.  S.  450.  The  power  of  a 
shareholder  to  sue  on  a  right  of 
action  belonging  to  the  corporation 
is  discussed  in  §§  138  et  seq. 

*  Oglesby  v,  Attrill,  105  U.  S.  605; 
Shaw  V.  Davis,  78  Md.  308.  See 
Mayor,  etc.,  of  Baltimore  o.  Balto. 
ft  0.  &  iL  Co.,  21  Md.  50,  92;  Cates 
0.  Sparkman,  73  Tex.  619;  Lamar  v, 
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Lanier  House  Co.,  76  Ga.  641;  Bur- 
den V.  Burden,  159  N.  Y.  287. 

*  Baltimore  and  Ohio  K.  R.  Co.  v. 
Wheeling,  13  Gi^tt.  (Va.)  40.  See 
Thompson  v.  Erie  Ry.  Co.,  11  Abb. 
Pr.  N.  S.  (N.  Y.)  188. 

*  See  Hersey  v.  Veazie,  24  Me.  9; 
Cogswell  V.  Bull,  39  Cal.  324;  Leo  v. 
Union  Pac.  R'y  Co.,  19  Fed.  Rep. 
283.  A  shareholder  may  restrain  an 
act  which,  if  done,  would  be  a  ground 
of  forfeiture  of  the  charter.  Ren- 
dall  V.  Crystal  Palace  Co.,  4  Kay  and 
J.  326.  See  Ponca  Mills  Co.  v.  Mike- 
sell,  55  Neb.  98. 

«  2  Hare,  493,  494. 
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§  656.]  THE  LAW   OF   PEIVATB  COBPORATIONS.    [CHAP.  IX. 


sastainedy  it  must  be  shown  either  that  there  is  no  such  power 
as  I  have  supposed  remaining  in  the  proprietors,  or  at  least 
that  all  means  have  been  resorted  to  and  found  ineffectual  to 
set  that  body  in  motion."  * 

§  556.  The  legal  effect  of  tdtra  vires  acts  was  discussed  in  a 
previous  chapter.*  A  single  shareholder  has  ample  power  to 
restrain  the  corporation  from  diverting  the  corporate  funds 
from  the  purposes  for  which  they  were  subscribed,  and  ordi- 
narily can  prevent  the  doing  of  any  tdtra  vires  act;'  provided, 
he  is  not  chargeable  with  acts  or  omissions  by  which  his  rights 
can  be  held  waived  or  forfeited.*  Thus,  a  shareholder  in  a 
railroad  corporation  may  enjoin  the  carrying  out  of  an  tdtra 
vires  lease  of  the  road;''  or  the  performance  of  an  illegal  con- 
tract.* 

A  minority  or  a  single  shareholder  may  restrain  the  corpora- 
tion, or  the  corporate  management,  from  diverting  the  corporate 
funds  to  unauthorized  purposes.'  Accordingly,  a  shareholder 
may  enjoin  a  railroad  corporation  from  using  its  funds  or 
pledging  its  credit  in  order  to  extend  its  road  beyond  the 


^  See  Railway  Co.  v,  Allerton,  18 
WaU.  283;  Dimpfell  v.  Ohio,  etc.,  R. 
Co.,  110  U.  S.  209,  §  140. 

s  Chap.  7,  part  iii. 

*  Natusoh  V.  Irving,  Gow  on  Part., 
ed.  8,  App.  576;  Const  v.  Hams, 
Turn.  <&  R.  496;  Gifford  r.  New  Jer- 
sey R.  R.  Co.,  10  K.  J.  £q.  171;  Dodge 
V.  Woolsey,  18  How.  331;  Stewart  v. 
Erie,  etc..  Trans.  Co.,  17  Minn.  372, 
398;  Carson  v.  Gaslight  Co.,  80  Iowa, 
638.  See  AngeU  and  Ames  on  Corp., 
§  398;  Coleman  v.  Eastern  Counties 
R^y  Co.,  10  Beay.  1;  March  v.  Eastern 
R.  R.  Co.,  40  N.  H.  648;  Schwarz- 
welder  v.  German  Mut.  Ins.  Co.,  59 
N.  J.  Eq.  589;  Ely  ton  Fund  Co.  v. 
DowdeU,  113  Ala.  177 ;  Morris  v. 
Elyton  Fund  Co.,  125  Ala.  263. 

^See  Dimpfell  v.  Ohio,  etc.,  R. 
Co.,  110  U.  S.  209;  Cozart  v.  Georgia 
R.  R.  etc.,  Co.,  54  Ga.  379;  Gray  v. 
Chaplin,  2  Russ.  126;  Graham  v.  Bir- 
kenhead R'y  Co.,  2  Mac.  A  G.  146; 
e.  p.,  laches,  see  above  cases,  and 
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Alexander  r.  Searcy,  81  Ga.  536; 
Burgess  v.  St.  Louis  Ry.  Co.,  99  Mo. 
496;  Snow  v.  Boston  Blank  Book  Co., 
158  Mass.  325;  Babe  v.  Dunlap,  25 
Atl.  Rep.  959  ( N.  J. ) ;  Willis  b.  Porter, 
132  Cal.  516.     Also,  §  213. 

^  Board,  etc.,  Tippecanoe  County 
V.  Lafayette,  etc.,  R.  R.  Co.,  50  Ind. 
85;  Mills  v.  Central  R.  R.  Co.,  41 
N.  J.  Eq.  1. 

^Morrill  v.  Boston  and  Maine 
R.  R.,  55  N.  H.  531;  Sandford  r. 
Railroad  Co.,  24  Pa.  St.  378;  Cum- 
berland Valley  IL  R.  Co.'s  Appeal, 
62  Pa.  St  218;  Charlton  t.  New- 
castle, etc.,  R*y  Co.,  5  Jur.  N.  S. 
1096. 

^  March  v.  Railroad,  43  N.  H.  515; 
Ashton  V.  Dasbaway  Ass'n,  84  Cal. 
61;  Rothwell  v.  Robinson,  39  Minn. 
1;  Simpson  v.  Westminster  Palace 
Hotel  Co.,  8  H.  L.  Cas.  712;  Lyde 
V,  Eastern  Bengal  R'y  Co.,  36  Bear. 
10;  State  v.  Holmes,  60  Neb.  39. 


CHAP.  IX.]       CORPORATION  AND  SHAREHOLDERS. 


[§  557. 


termini  designated  by  the  charter ;  ^  or  from  purchasing,  with- 
out authority  to  do  so,  stock  in  another  raihroad  company.^ 
And  a  company,  incorporated  to  manufacture  pig  iron,  may  be 
enjoined  by  one  of  its  shareholders  from  erecting  a  corn  and 
flour  mill.^ 

§  657.  Unless  the  right  to  alter  and  repeal  is  reserved  to  the 
state,*  or  some  express  provision  in  the  original  con- 
stating  instrument  covers  .the  matter,  the  charter  or  sharehoid- 
the  articles  of  association  cannot,  against  the  will  of  ec^^the 
a  single  shareholder,  be  substantially  altered  by  the  ^f  ^^**"*^ 
legislature,*  even  with  the  consent  of  the  majority.*  *^®^<^- 
And  a  shareholder  has  his  remedy  by  injunction  to 
restrain  the  acceptance  of  a  radical  amendment.^     Accordingly, 
in  a  case  where  a  person  subscribed  for  shares  in  the  stock  of 
a  railroad  corporation,  which  afterwards,  by  a  vote  of  a  major- 
ity of  shareholders,  accepted  legislation  transferring  all  its  fran- 
chises and  rights  to  another  corporation,  the  legislation  and 
the  transfer  depending  on  it  were  alike  held  void,  and  the  latter 
corporation  failed  to  enforce  the  subscription.^    But  the  legis- 
lature may  confer  on  the  corporation  such  additional  powers 
as  tend  to  facilitate  the  accomplishment  of  the  original  pur- 
poses of  incorporation;  and  acts  done  in  pursuance  of  such 
powers  will  ordinarily  be  binding,  unless  they  conflict  with 
vested  rights  or  impair  the  obligation  of  some  contract.'* 


^SteTenB  v.  Rutland,  etc.,  R.  R. 
Co.,  29  Yt  545.  Compare  Durfee 
V.  Old  Colony y  etc.,  R.  R.  Co.,  ante, 

'Central  R.  R.  Co.  v,  CoIIIdb,  40 
6a.  582;  see  Pratt  o.  Pratt,  33  Conn. 
416. 

*  Cherokee  Iron  Co.  v.  Jones,  52 
Ga.276. 

«SeeS§52d,  534. 

*See  §§450  6^869. 

•New  Orleans,  etc.,  R.  R.  Co.  v. 
Harrii,  27  Miss.  517;  Black  v.  Dela- 
ware and  Raritan  Canal  Co.,  24 
^'  J.  £q.  455;  Mowrey  v.  Indianap- 
olis, etc.,  R.  R.  Co.,  4  Biss.  78.  See 
Hope  Mut.  Fire  Ins.  Co.  v.  Beck- 
tnaan,  47  Ho.  93,  97;  Alexander  v, 
AU.  ft  W.  P.  R.  R.  Co.,  108  Ga.  151. 


7  Mowrey  v.  Indianapolis,  etc.,  R. 
R.  Co.,  4  Biss.  78.  But  he  must  be 
guilty  of  no  laches.  Chapman  v. 
Mad  River  and  L.  E.  R.  R.  Co.,  6 
O.  St.  119. 

•New  Orleans,  etc.,  R.  R.  Co.  v, 
Hanis,  27  Miss.  517. 

•  Gifford  V.  New  Jersey  R.  R.  Co., 
10  N.  J.  Eq.  171.  See  §  227.  Mower 
V.  Staples,  32  Minn.  284,  holds  that 
a  majority  of  shareholders  can  ac- 
cept an  amendment  to  the  charter 
increasing  the  number  of  directors 
from  five  to  nine.  In  this  case  the 
charter  was  subject  to  alteration  and 
amendment;  see  Laws  of  Minn.  1851, 
p.  22. 

It  has  been  held  that  shaieholders 
may  be  bound  by  provisions  not  ao- 
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§  669.]         THE  LAW   OF   PRIVATE  CORPORATIONS.   [CHAP.  IX. 

§  558.  It  is  the  duty  of  the  corporate  management  to  con- 
Corporate  ^"^^  *^®  affairs  of  the  corporation  in  the  interests  of 
aeFairs  must  the  shareholders  as  such ;  ^  and  the  management  is 
aged  in  in-  not  justified  in  promoting  the  outside  interests  of  a 
th^hiSL  niajority  of  shareholders  in  disregard  of  the  interests 
guch?"  "  ^  ^^^  corporate  enterprise  of  a  minority.  A  court 
will  interfere  at  the  suit  of  a  minority  when  the  ma- 
jority seek  to  appropriate  the  assets  of  the  company,  or  to 
obtain  for  themselves  advantages  not  shared  by  the  minority.* 

§  569.  In  the  case  of  Goodin  v,  Cincinnati,  etc.,  Canal  Co.,* 
a  railroad  company,  having  purchased  a  majority  of  the  stock 
of  a  canal  company,  elected  for  the  latter  a  board  of  directors 
in  their  own  interest ;  and  then  with  the  assent  of  such  board 
appropriated  the  entire  property,  including  the  canal,  of  tlje 


tually  found  in  the  charter,  when  the 
charter  authorizes  the  directors  to 
make  by-laws,  not  contrary  to  the 
law  of  the  land,  for  the  general  ad- 
ministration of  the  corporate  affairs. 
Union  Hank  v.  Guice,  2  La.  Ann.  249. 

1  Compare  Baltimore  and  Ohio  R. 
R.  Co.  V.  Wheeling,  13  Gratt.  (Va.) 
40. 

3  Menier  v.  Hooper's  Telegraph 
Works,  L.  R.  9  Ch.  350.  See  Jones 
V.  Morrison,  31  Minn.  140;  Ervin  r. 
Oregon  R'y,  etc.,  Co.,  23  Blatchf. 
517;  Gamble  v.  Water  Co.,  122  N. 
Y.  91,  99;  Memphis,  etc.,  R.  R.  Co. 
9.  Woods,  88  Ala.  630;  Mack  v.  Coal 
Co.,  90  Ala.  396;  Port  Royal,  etc., 
Ry.  Co.  V.  Branch,  78  Ga.  113.  A 
complaint  alleged  that  the  officers  of 
a  corporation  wera  membera  of  one 
family,  owned  a  majority  of  the 
stock,  had  combined  to  appropriate 
the  profits  of  the  corporation  in  the 
shape  of  salaries,  and,  through  a 
contract  with  a  firm  in  which  some 
of  the  officers  were  partnera,  had 
obliged  the  corporation  to  take  all 
its  contracts  in  the  firm^s  name; 
that  the  plaintiff  did  not  know  the 
terms  of  this  contract,  and  was  ex- 
cluded from  inspecting  the  corporate 
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books,  and  that,  though  the  profits 
were  large,  the  dividends  were  small. 
The  complaint  was  held  to  have 
stated  a  sufficient  ground  for  equita- 
ble ralief.  Sellers  v.  Phoonix  Iron 
Co.,  13  Fed.  Rep.  20.  See,  also,  Jones 
V.  Morrison,  31  Minn.  140,  and  §f  608, 
609.  Compare  Metropolitan  Elevated 
R.  R.  Co.  V.  Manhattan  Elevated  B.  R. 
Co.,  11  Daly  (N.  T.),  373,  516. 

In  dealing  with  the  relations  be- 
tween the  corporation  and  its  officers 
on  the  one  hand,  and  sharebolders 
on  the  other,  courts  of  equity  will 
look  beyond  the  mere  observance  of 
the  forms  of  law.    At  the  instance 
of  shareholders  they  will  restrain 
acts  even  within  the  scope  of  corpo- 
rate powers,  if  such  acts,  when  done, 
would,  under  the  particular  circnm- 
stances,  amount  to  a  breach  of  the 
very  trust  upon  which  the  authority 
was  conferred.     And  a  court  will 
relieve  an  injured  shareholder  even 
after  the  act  is  done,  unless  Uie  su- 
perior equities  of  innocent  persons 
have,  in  the  meanwhile,  attached. 
Wright  V.  Oroville  M'g  Co.,  40  Cal 
20. 

>  18  O.  St  169. 


CHAP.  IX.]       CORPORATION  AND  SHAREHOLDERS.  [§  659. 

canal  company  as  a  railroad  track,  paying  a  price  agreed  on 
between  the  directors  of  the  two  companies,  which  was  far 
below  the  value  of  the  property.  It  was  held  that  the  share- 
holders and  creditors  of  the  canal  company  could  not,  after  the 
road  had  been  completed,  reclaim  the  property  or  enjoin  its 
ose ;  but  could  compel  the  railroad  company  to  pay  them  the 
difference  between  the  value  of  the  property  and  the  price 
which  the  railroad  company  paid  for  it. 

Justice  Welsh  said,  giving  the  opinion  of  the  court :  "  To 
undertake  by  getting  control  of  the  company,  and  then,  under 
pretence  of  acting  as  agents  and  trustees  for  all  the  stock- 
holders and  creditors,  deliberately  to  trample  under  foot  the 
rights  of  the  minority,  is  rather  a  sharp  practice,  and  one  which 
a  court  of  equity  will  never  tolerate.  A  director  whose  per- 
sonal interests  are  adverse  to  those  of  the  corporation,  has  no 
right  to  act  as  a  director.  As  soon  as  he  finds  that  he  has 
interests  in  conflict  with  those  of  the  company,  he  ought  to 
resign,  no  matter  if  a  majority  of  stockholders,  as  well  as  him- 
self, have  personal  interests  in  conflict  with  the  company.  He 
does  not  represent  them  as  persons,  or  represent  their  personal 
interest.  He  represents  them  as  stockholders,  and  their  inter- 
ests as  such.  He  is  trustee  for  the  company,  and  whenever  he 
acts  against  its  interests — no  matter  how  much  he  thereby 
benefits  foreign  interests  of  the  individual  stockholders,  or  how 
many  of  the  individual  stockholders  act  with  him — he  is  guilty 
of  a  breach  of  trust,  and  a  court  of  equity  will  set  his  acts 
aside,  at  the  instance  of  stockholders  or  creditors  who  are  dam- 
nified thereby.  Any  act  of  the  directors  by  which  they  inten- 
tionally diminish  the  value  of  stock  or  property  of  the  company 
is  a  breach  of  trust,  for  which  any  of  the  stockholders  or  cred- 
itors may  justly  complain,  although  all  the  other  stockholders 
and  creditors  are  benefited  in  some  other  way  more  than  they 
are  injured  as  such. "  * 


^  Goodin  v,  Cincinnati,  etc.,  Canal 
Co.,  18  Ohio  St.  160,  182.  See  Davis 
».  U.  S.  Electric,  etc.,  Co.,  T7  Md.  35. 
See,  also,  State  v.  Brown,  64  Md.  199, 
206;  Memphis,  etc.,  R.  R.  Co.  v. 
Woods,  88  Ala.  630.  One  corpora- 
tion  cannot  purchase  majority  of 
■tock  in  another,  obtain  control  of 


its  affairs,  and  so  divert  business 
from  it  as  to  cause  it  to  default  in 
the  payment  of  its  obligations,  and 
then  institute  an  action  in  equity  to 
enforce  those  obligations,  all  for  the 
purpose  of  obtaining  control  to  the 
injury  of  a  minority  of  shareholders. 
Farmers'  L.  &  T.  Co.  v.  N.  Y.,  etc., 
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§  5596.]        THE  LAW   OF   PRIVATE  COEPORATION8.   [CHAP.  IX. 

§  569a,   Frequently  a  majority  of  shareholders  may  be  in 
accord  as  to  a  certain  corporate  policy  which  the 
•  among  minority  may  disapprove.     Such  is  a  not  unusual 

hotderaaA  state  of  affairs.  And  it  has  been  held  that  when  a 
to  control,  corporation  is  to  be  formed  according  to  statute  and 
with  lawful  objects,  there  is  no  reason  why  parties  starting  the 
enterprise  should  not  enter  into  an  agreement  as  to  its  future 
management  and  control,  provided  the  modes  of  corporate 
management  outlined  in  the  statute  are  not  to  be  thereby  con- 
travened.^ On  the  other  hand,  the  courts  will  not  sustain 
agreements  made  by  a  majority  of  shareholders,  who  either 
are  themselves  directors,  or  control  the  board,  that  the  corpo- 
rate enterprise  shall  be  managed  by  certain  persons.* 

§  569J.  Undoubtedly  it  is  the  duty  of  directors  to  manage 
Bight  of  the  corporate  enterprise  for  the  benefit  of  the  cor- 
holders  to  poratiou,  and  with  equitable  regard  to  the  interests 
thef/own  ^^  ^^^  ^^^  shareholders,*  But  as  for  shareholders, 
interests.  it  is  neither  to  be  expected  nor  required  that  they 
should  not  sometimes  vote  in  corporate  meetings  according  to 
individual  interests  of  their  own.* 

It  has  been  held  that  a  shareholder  may  vote  in  a  corporate 
meeting,  upon  a  measure  as  to  which  he  has  a  personal  interest, 
apart  from  the  other  shareholders;*  and  that  a  shareholder  in 
a  domestic  corporation  cannot  enjoin  a  foreign  coporation 
from  voting  a  majority  of  the  domestic  corporation's  stock, 
when  it  does  not  clearly  appear  that  the  interests  of  the  two 
corporations  are  antagonistic*  The  question  would  seem  to 
be  whether  the  majority  have  fraudulently  or  inequitably 
disregarded  the  rights  and  interests  of  the  rest.  There  is  a 
border  line  of  cases  where  directors  have  made  contracts  with 
themselves.  Can  the  same  persons  by  their  votes  as  share- 
holders holding  a  majority  of  stock,  ratify  such  contracts  when 


R.  R.  Co.,  150  N.  Y.  410.  See  §§  627 
et  neq, 

1  King  V.  Barnes,  109  N.  Y.  267. 

a  Wilbur  v,  Stoepel,  82  Mich.  344. 
See  West  v.  Camden,  135  U.  S.  597  ; 
Fennersy  v.  Ross,  5  N.  Y.  A  pp.  Div. 
342  ;  Snow  v.  Church,  13  lb.  108  ;  but 
see  §  580. 
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8  See  §  692. 

«  See  Nye  o.  Storer,  168  Mass.  53. 

*  Gamble  r.  Water  Co.,  123  N.  Y. 
91.  Compare  Chicago  Hansom  Cab 
Co.  V.  Yerkes,  141  lU.  320. 

^  American  Refrigerating  Co.  «. 
Linn,  93  Ala.  610. 


CHAP.  IX.]      CORFOBATIOK  AND  SHAR1SH0LDBBS. 


[§  661. 


otherwise  fair  and  unobjectionable  ?    The  better  view  is  that 
they  cannot ;  *  but  there  are  cases  which  hold  that  they  may.* 

§  560.  A  minority  of  shareholders,  on  behalf  of  themselves 
and  other  shareholders,  may,  for  conspiracy   and 
fraud,  whereby  their  interests  have  been  sacrificed,  shwo-*^ 
maintain  a  bill  in  equity  against  the  corporation,  its  sue^the  Sr- 
officers  and  others  who  have  participated  in   the  ^J^^ 
wrongful  acts.*    But  a  bill  in  equity  brought  by  officers  for 
shareholders  against  the  corporation,  and  persons 
who  were  its  directors  in  former  years,  for  fraud  and  conspiracy 
whereby  the  interests  of  the  corporation  had  been  sacrificed, 
cannot  be  maintained  unless  the  bill  show  either  that  an  effort 
has  been  made  by  an  application  to  the  directors  in  ofiice  at 
the  time  of  bringing  the  bill  to  set  the  corporation  in  motion 
to  redress  the  wrong,  or  that  such  application  would  have  been 
ikseless.    And  this  requirement  is  not  satisfied  by  an  allegation 
that  a  majority  of  directors  are  acting  in  the  interests  and 
pnder  the  control  of  persons  charged  with  the  fraud.*    A 
formal  application  and  refusal  need  not  be  alleged,  however,  if 
enough  appear  to  show  that  such  an  application  would  be  un- 
availing.    And  allegations  that  individual  defendants  control 
the  majority  of  the  stock  and  the  proceedings  at  the  corporate 
meetings,  and  that  a  majority  of  the  directors  are  knowingly 
and  fraudulently  colluding  with  them  to  continue  to  them  the 
control  of  the  corporation  and  its  property,  sufficiently  show 
that  no  redress  can  be  obtained  through  the  corporation  or  its 
directors.* 

§  561.  A  shareholder,  in  matters  outside  of  his  relationship 


*  Chicago  Hansom  Cab  Co.  v, 
Yerkes,  141  IH.  320.  See  §§640- 
644. 

'  Northwest  Trana.  Co.  o.  Beatty, 
L.  R.  12  App.  Cas.  589;  Bjorngaard 
0.  County  Bank,  40  Minn.  483. 

*Peabody  v.  Flint,  6  Allen,  62. 
Unless  by  nnreasonable  delay  they 
forfeit  their  right  to  equitable  re- 
lief,   lb. 

*  Cases  in  next  note.  But  see 
Wayne  Pike  Co.  v.  Hammons,  129 
lod.  368. 

*  Brewer  v,    Boston  Theatre,   104 


Mass.  378;  fischweiler  v.  Stowell,  78 
Wis.  316;  Dunphy  v.  Newspaper 
Ass'n,  146  Mass.  495;  Rogers  v. 
Lafayette  Agricultural  Works,  52 
Ind.  296;  Pond  r.  Vermont  Valley 
R.  R.  Co.,  12  Blatchf.  280.  See 
Heath  v,  Erie  R'y  Co.,  8  Blatchf. 
347;  Moyle  v.  Lander's  Adm^rs,  83 
Cal.  579.  For  the  right  of  share- 
holders to  sue  on  behalf  of  the  cor- 
poration, see  §§  138-142;  for  their 
right  to  sue  improperly  acting  offi- 
cers of  the  corporation,  see  §§  685- 
691.     Compare  Cannon  v.  Trask,  L. 
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§  662.]       THE  LAW  OF  PRIVATE  CORPORATIONS.      [CHAP.  IX. 


as  such,  has  the  same  capacity  to  sue  the  oorporation 
sidera,  a  as  any  other  person  having  a  right  of  action  against 
^d^r  may  ^^-^  Thus  a  shareholder,  who  is  also  an  officer,  may 
poration^'"  sue  the  corporation  for  injuries  caused  by  the  negli- 
gence of  the  corporation  in  allowing  a  ditch  belong- 
ing to  it  to  break  and  overflow  his  lands ;  he  having  often  pro- 
tested against  the  mode  in  which  the  ditch  was  constructed, 
and  having  offered  to  reconstruct  it  himself,  which  the  corpo- 
ration would  not  permit.* 
§  562.  From  what  has  preceded  it  appears  that,  as  long  as 
the  corporation  carries  on  its  business,  the  general 
right  of  individual  shareholders  in  the  corporate 
funds  is  to  have  them  applied  to  the  purposes  of 
to^adiv^^*  incorporation  in  a  reasonable  and  proper  manner,  so 
'*^fite  ^^^^^  ^^^  regard  being  had  to  the  continuing  sol- 

vency of  the  corporation,  profits  may  accrue.  When 
profits  have  arisen  from  corporate  transactions,  shareholders 
have  no  unconditional  right  to  their  immediate  distribution  as 
dividends.''  For  it  ordinarily  lies  within  the  discretion  of  the 
corporate  management  to  decide  whether  profits  shall  be  dis- 
tributed among  the  shareholders,  or  whether  they  shall  be 
applied  to  the  payment  of  the  debts  of  the  corporation  or  be 
retained  as  a  surplus  f  und.^  Should  the  question  arise  of  ap- 
plying the  profits  to  a  substantial  extension  of  the  corporate 

0.  Richmond,  etc.,  R.  R.  Co.,  78  Ya. 


Share- 
holdera 
have  no 
uncondi* 


R.  20  Eq.  669;  Merchants  and 
Planters^  Line  v.  Waganer,  71  Ala. 
581. 

^  firinham  o.  Wellersburg  Coal  Co., 
47  Pa.  St.  43;  Life  Association  o. 
Levy,  38  La.  Ann.  1203;  Barker  v. 
Cairo,  etc.,  R.  R.  Co.,  3  T.  A  C. 
(N.  Y.)  328.  See  CriswelPs  Appeal, 
100  Pa.  St.  488. 

3  Burbank  o.  West  Walker  River 
Ditch  Co.,  13  Nev.  431.  See  also 
O' Conner  v.  North  Truckee  Ditch 
Co.,  17  Nev.  246. 

'  Phelps  0.  Farmers^  and  Mechan- 
ics' Bk.,  26  Conn.  269;  Goodwin  v, 
Hai-dy,  57  Me.  145;  Minot  v.  Paine, 
99  Mass.  101 ;  Beveridge  v.  N.  Y.  E. 
R.  Co.,  112  N.  Y.  1;  Spooner  v, 
Phillips,  62  Conn.  62.  See  Gordon 
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501,  518.  An  unconditional  agree- 
ment to  pay  a  shareholder  a  specified 
dividend  each  year  is  ultra  viret,  and 
cannot  be  enforced  against  the  cor- 
poration. Elevator  Co.  o.  Memphie, 
etc.,  R.  R.  Co.,  85  Tenn.  703. 

*  Ely  V.  Spragne,  Clarke,  Ch.  (N. 
Y.)  351;  SUte  of  Louisiana  t.  Bank 
of  Louisiana,  6  La.  746;  see  Pratt  v. 
Pratt,  33  Conn.  446;  Karnes  t>. 
Rochester,  etc.,  R  R  Co.,  4  Abb. 
Pr.  N.  S.  (N.  Y.)  107;  Barry  v,  Mcr- 
chants'  Exchange  Co.,  1  Sandf.  Ch. 
(N.  Y.)  280,  303;  Smith  v.  Prattville 
M'f'g  Co.,  29  Ala.  503;  Howell  o. 
Chicago  and  N.  W.  R'y  Co.,  61  Barb. 
378;  Hunter  v,  Roberts,  88  Mich.  63. 


CHAP.  IX.]       CORPORATION  AOT)  SHAREHOLDERS.  [§  663. 


business,  its  decision  would  probably  rest  with  the  body  corpo- 
rate; and  if  the  extension  is  within  the  powers  of  that  body, 
and  a  majority  in  a  duly  summoned  meeting  decide  in  favor 
thereof,  the  minority  cannot  prevent  the  application  of  the 
corporate  funds  thereto.^ 

§  563.  A  court  of  equity,  however,  may  interfere  when  there 
is  a  palpably  wrongful  refusal  to  declare  a  dividend ;  2  ^^^  ^^^^ 
especially  when  a  certain  percentage  of  dividends  is  "^^^  ^^^ 
promised  or  guaranteed  on  certain  shares.     "  While,  interfere, 

•        esDeciAll7 

as  a  general  rule,  courts  of  equity  will  not  exercise  in  favor  of 
visitorial  powers  over  a  corporation,  and  its  officers  ^^^ 
are  the   sole  judges  of   the  propriety  of  declaring  Golden. 
dividends,  and  in  this  respect  the  court  will  not  interfere  with 
a  proper  exercise  of  their  discretion,  yet  where  the  right  to 
the  dividend  is  clear  and  fixed  by  the  contract,  and  requires 
the  directors  to  take  action  before  it  can  be  asserted  in  a  court 
of  law,'  and  a  restraint  by  injunction  is  essential  to  maintain 
the  right  of  the  stockholder,  the  injunction  of  a  court  of  equity 
is  a  proper  exercise  of  its  power,  and  should  be  opheld."  *    In 
general  it  may  be  said,  with  regard  to  the  payment  of  divi- 
dends on  preferred  shares,  that  the  decision  of  the  directors  is 
not  conclusive ;  and  if  the  corporation  has  funds  applicable  to 
the  payment  of  dividends,  preferred  shareholders  may  compel 


^  See  Durfee  0.  Old  Colony,  etc., 
B.  R.  €k).,  ante,  §  534. 

'  Scott  V.  Eagle  Fire  Co.,  7  Paige 
(N.  T.),  198,  203.  See  Been  v. 
Bridgeport  Spring  Co.,  42  Conn.  17; 
Browne  v.  Monmouthshire  R'j  Co., 
13  Beay.  32. 

If  the  body  corporate  by  vote  in* 
stmeto  the  directors  to  pay  a  divi- 
dend at  some  future  day  specified, 
if  the  corporation  shall  then  have 
sufficient  funds  applicable  to  the 
payment  of  dlyidends,  though  a 
court  will  give  due  weight  to  the 
decision  of  Uie  directors  on  the  point 
of  the  corporation's  ability  to  pay 
the  dividend,  the  court  will  not  treat 
that  decision  as  conclusive.  Bam- 
ud  V.  Yermont,  etc.,  R.  R.  Co.,  7 


Allen,  512;  Richardson  9.  Railroad 
Co.,  44  Vt.  613. 

'In  general,  a  shareholder  can- 
not sustain  au  action  for  a  dividend 
without  proof  of  a  making  of  the 
dividend  and  a  demand  of  payment. 
Scott  V.  Central  Railroad,  etc.,  Co., 
52  Barb.  45. 

*  Board  man  v.  Lake  Shore,  etc., 
Ry.  Co.,  84  N.  Y.  157,  180.  See  Park 
V.  Grant  Locom've  Wks.,  40  N.  J. 
£q.  114.  Where  the  certificate  of 
incorporation  provides  for  dividends 
at  a  certain  rate  on  the  preferred 
stock  and  the  share  certificates  are 
so  issued,  a  stockholder  may  enjoin 
the  alteration  of  the  organization 
certificate  which  reduces  the  divi- 
dend rate.  Pronick  v.  Spirits  Dist. 
Co.,  58  N.  J.  Eq.  97. 
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a  payment  in  accordance  with  the  terms  on  which  the  preferred 
shares  were  issued.^ 
§  564.  That  dividends  on  preferred  shares  are  ^'  goaranteed/^ 
aathorizes  the  interpretation  that  they  are  cumula- 
dividends  tive ;  and  the  arrears  must  be  paid  before  any  divi- 
cumaiative.  ^^^^  ^^^  rightfully  be  paid  on  the  common  stock.' 

§  565.  Rightfully,  dividends  can  only  be  paid  ont  of  profits ; 


*  Boardman  v.  Lake  Shore,  etc., 
Ry.  Co.,  84  N.  Y.  157;  Westchester, 
etc.,  R.  R.  Co.  o.  Jackson,  77  Pa.  St 
821 ;  Bates  v,  Androscoggin,  etc.,  R. 
R.  Co.,  49  He.  401;  Nickals  v  New 
York,  L.  £.  (&  W.  R.  Co.,  16  Fed. 
Rep.  575;  see  St.  John  v,  Erie  R.  R. 
Co.,  22  Wall.  136;  compare  Willlston 
V.  Michigan  South.,  etc.,  R.  R.  Co., 
13  Allen,  400;  Belfast  A  M.  L.  R.  R. 
Co.  V.  Belfast,  77  Me.  445;  Field  v. 
Lamson,  etc.,  Co.,  162  Mass.  388; 
McLean  o.  Plate  Glass  Co.,  159  Pa. 
St  112. 

The  holders  of  common  stock  are 
not  necessary  parties  to  an  action  hy 
preferred  shareholder  to  compel  the 
payment  of  dividends  claimed  to  be 
due  the  latter.  Thompson  v,  Erie  R. 
R.  Co.,  46  N.  Y.  468. 

It  has  been  held,  however,  that  an 
agi'eement  between  two  corporations 
whereby  one  guarantees  to  the  other 
a  certain  specified  annual  dividend 
on  its  capital  stock,  is  not  a  guaranty 
to  the  shareholders  individually,  but 
only  to  the  corporation;  that  the 
respective  boards  of  directors  have 
power  to  modify  such  an  agreement; 
and  that  a  court  of  equity  will  not 
interfere  if  that  power  is  fairly  ex- 
ercised. Flagg  V.  Manhattan  R'y 
Co.,  10  Fed.  Rep.  413;  S.  C,  20 
Blatchf.  142  and  21  Am.  Law  Reg. 
N.  S.  775;  Beveridgo  v.  N.  Y.  E.  R. 
Co.,  112  N.  Y.  1;  People  ».  Metro- 
politan Ry.  Co.,  26  Hun,  82.  See 
Sheffield  Nickel  Plated  Co.  v.  Unwin, 
86  L.  T.  N.  S.  246;  S.  C,  L.  R.  2  Q. 
B.  Div.  214. 
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>  Boardman  v.  Lake  Shore,  etc, 
R'y  Co.,  84  N.  Y.  157;  Westchester, 
etc.,  R.  R  Co.  0.  Jackson,  77  Pa.  St 
321;  Bates  v.  Androscoggin,  etc., 
R.  R  Co.,  49  Me.  491;  Pronty  e. 
Michigan  Southern,  etc.,  R  R  Co., 
1  Hun,  666.  Compare  Williston  e. 
Same,  13  Allen,  400;  New  York,  L. 
B.  and  W.  R  R  Co.  v.  Nickals,  119 
U.  S.  206. 

The  right  of  preferred  shardholdon 
is  substantially  a  right  to  interest  at 
the  stipulated  rate  chargeable  ex- 
clusively on  profits,  and  payable, 
with  arrears,  before  anything  be 
divided  among  ordinary  sharehold- 
ers. Henry  v.  Great  Northern  R*y 
Co.,  3  Jur.  N.  S.  1133.  But  it  may 
be  provided  expressly  that  the  divi- 
dends on  preferred  shares  are  not  to 
be  cumulative.  See  Bailey  v.  Rail- 
road Co.,  17  Wall.  96.  Or  this  may 
be  inferred  from  the  language  of 
the  by-law  providing  for  the  divi- 
dends on  the  preferred  shares.  Bel- 
fast and  M.  L.  R  R  Co.  v.  Belfast 
77  Me.  446;  Hazel  tine  o.  Railroid 
Co.,  79  Me.  411.  For  the  respective 
rights  of  preferred  and  common 
shareholders  on  dissolution,  see 
§  786.  Where  by  by-law  the  divi- 
dends on  preferred  stock  are  not 
cumulative,  but  can  be  paid  only 
from  net  earnings  of  each  year, 
the  preferred  shareholders  iiave  a 
stronger  standing  to  compel  d  irectoi« 
to  declare  a  dividend  when  earned. 
Hazeltine  o.  Railroad  Co.,  79  Ha 
411. 


CHAP.  K.]       CORPORATION  AND  SHAREHOLDERS. 


[§  565. 


and  the  distribution  in  dividends  of  the  capital  of  Dividends 
the  oorporation  may  be  enjoined  by  a  shareholder.*  S?y  wit^^ 
"Net  earnings,"  said  Judge  Blatchford,  with  refer-  profits- 
ence  to  a  railroad  company,  "  are,  properly,  the  gross  receipts, 
less  the  expenses  of  operating  the  road  to  earn  such  receipts. 
Interest  on  debts  is  paid  out  of  what  thus  remains,  that  is, 
out  of  net  earnings.  Many  other  liabilities  are  paid  out  of 
net  earnings.  When  all  the  liabilities  are  paid,  either  out 
of  gross  receipts  or  out  of  the  net  earnings,  the  remainder 
is  the  profit  of  the  shareholders,  to  go  towards  dividends, 
which  in  that  way  are  paid  out  of  the  net  earnings."  *    Even 


1  Carpenter  v.  N.  T.  A  N.  H.  Ry. 
Co.,  5  Abb.  Pr.  (N.  Y.)  277;  Mac- 
dongaU  9.  Jersey  Imperial  Hotel  Ck>., 
2  Hem.  and  M.  52S;  Bloxamv.  Metro- 
politan Ky.  Co.,  L.  R.  3  Oh.  337.    See 
Fawcett  v.  Laurie,  1  Dr.  and  Sm. 
192;  Carlisle  v.  So.  Eastern  Kj  Co., 
1  Mac.  N.  and  Q.   689;  Browne  v. 
Monmouthshire  Ry.   Co.,   13   Beay. 
82;   Coates    v.   Nottingham   Water- 
works Co.,  30  Beav.  86.     **  By  loss 
ormisfortuoe  or  misconduct  of  the 
managing  officers  of  a  corporation, 
its  capital  stock  may  be  reduced  be- 
low the  amount  limited  by  its  char- 
ter; but  whatever  property  it  has  up 
to  that  limit  must  be  regarded  as  its 
capital  stock.     When   its   property 
exceeds  that  limit,  then  the  excess 
is  surplus.    Such  surplus  belongs  to 
the  oorporation,  and  is  a  portion  of 
its  property,  and,  in  a  general  sense, 
may  be  regarded  as  a  portion  of  its 
capital,  but  in  a  strictly  legal  sense, 
it  is  not  a  portion  of  its  capital,  and 
is  always  regarded   as   surplus    or 
profits.  .  .  .   The   surplus    may   be 
in  cash,  and  then  it  may  be  divided 
in  cash;  it  may  be  in  property,  and 
if  the  property  is  so  situated  that  a 
diTision  thereof  among  the  stock- 
holders is  practicable,  a  dividend  in 
property  may  be  declared,  and  that 
Quiy  be   distributed  among   stock- 
holders." Williams  v,  W.  U.  Tel.  Co., 


98  K.  Y.  162,  188.  Cf.  Bose  v.  Bar- 
clay, 191  Pa.  St.  694.  A  dividend 
may  be  paid  out  of  current  profits, 
though  the  capital  of  the  company 
is  impaired  by  depreciation  of  its 
property.  Yemer  v,  Qeneral,  etc., 
Trust,  L.  R.  Oh.  Div.  1894,  II.  239. 
(The  company  did  not  appear  to  be 
insolvent. ) 

«St.  John  ©.  Erie  R'y  Co.,  10 
Blatchf.  271,  279;  S.  C,  22  Wall.  136. 
See  Commonwealth  v.  Railroad,  164 
Pa.  St.  252;  Mobile,  etc.,  R.  R.  v. 
Tennessee,  153  U.  S.  486.  Compare 
Excelsior  Water  Co.  o.  Pierce,  90  Cal. 
131.  It  does  not  necessarily  follow 
that  all  debts  of  a  floating  character 
should  be  paid  before  a  dividend  is 
declared;  only  such  need  be  paid  as 
good  judgment  requires  under  the 
circumstances.  Belfast  A  M.  L.  R. 
R.  Co.  V.  Belfast,  77  Me.  445.  See 
also  as  to  payment  of  dividends  when 
the  corporation  is  indebted.  Mills 
V.  Northern  R'y  Co.,  L.  R.  6  Ch.  631. 
In  estimating  projlts  for  purposes  of 
Federal  taxation,  earnings  are  not  to 
be  included,  unless  they  represent 
profits  of  the  company  in  its  business 
as  a  whole,  i.  e.,  the  excess  of  the 
aggregate  of  gains  from  all  sources 
over  the  aggregate  of  losses.  The 
burden  of  proof  is  on  the  United 
States  to  show  what  is  due.  Little 
I  Miami,    etc.,   R.  R.   Co.  v.    United 
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a  holder  of  '^  preferred  and  guaranteed  "  stock  is  entitled  to  be 
paid  his  guaranteed  percentage  only  out  of  the  profits  of  the 
corporation  legally  applicable  to  the  payment  of  dividends.* 
He  is  not  a  creditor,  it  being  really  a  dividend  and  not  a  debt 
that  is  guaranteed.^    Thus,  in  a  recent  case  in  the  Federal 


States,  108  U.  S.  277.  ''  As  a  general 
proposition,  net  earnings  are  the  ex- 
cess of  the  gross  earnings  over  ex- 
penditures defrayed  in  producing 
them,  aside  from  and  exclusive  of  the 
expenditure  of  capital  laid  out  in  con- 
structing and  equipping  the  works 
themselves."  Union  Pacific  R.  R. 
Co.  V.  United  States,  99  U.  S.  402, 420; 
opinion  of  tlie  court  per  Bradley,  J. 
See,  also,  Sioux  City  and  P.  R.  R.  Co. 
V.  United  States,  110  U.  S.  205.  See 
also  regarding  what  constitutes  **  net 
earnings.*'  Union  Pac.  R.  R.  Co.  v. 
United  States,  99  U.  S.  402;  United 
States  9.  Central  Pac.  R.  R.  Co.,  ib. 
449;  Same  o.  Kansas  Pac.  K'y  Co.,  ib. 
455.  A  solvent  corporation  may  pay 
dividends  out  of  its  receipts,  over 
and  above  expenses,  in  the  ordinary 
course  of  business,  though  its  assets 
consist  of  property  which  in  the  na- 
ture of  things  will  thereby  be  ex- 
hausted, like  a  mine  or  a  patent. 
Lee  V,  Neuchatel  Asphalte  Co.,  41 
Ch.  D.  1. 

^St.  John  o.  Erie  Railway  Co., 
supra.  Taft  v.  Hartford,  etc.,  R.  R. 
Co.,  8  R.  I.  310;  Chaffee  o.  Rutland 
R.  R.  Co.,  55  Yt  110.  See  Miller  v. 
Ratterman,  47  O.  St.  141.  Compare 
Oordon  v.  Richmond,  F.  and  P.  R 
R.  Co.,  78  Ya.  501,  517.  A  contract 
by  the  corporation  to  pay  annual 
dividends  to  preferred  shareholders, 
without  reference  as  to  whether 
there  are  earnings  (i.  e.,  an  implied 
agreement  to  pay  dividends,  al- 
though there  are  no  profits),  is  op- 
posed to  public  policy  and  void. 
Lockhart  v.  Yan  Alstyne,  31  Mich. 
76.    See  Elevator  Co.  o.  Memphis, 
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etc.,   R.  R.  Co.,  85  Tenn.  703.    But 
the  terms  on  which  *'  preferred  share- 
holders^^ receive  their  interest  may 
be  such  that  courts  will  regard  them 
as  creditors;  e.  g.  when  they  have 
no  right  to  vote,  and  four  per  cent 
annually  is  guaranteed  them,  with 
repayment  of  the  principal  at  a  time 
specified,  and  a  mortgage    is  exe- 
cuted to  secure  them.    Burt  v.  Bat- 
tle, 31  Ohio  St   116;  see  Tottenv. 
Tison,  54  Ga.   139.    Compare  West 
Chester,  etc.,  R.  R.  Co.  e.  Jackson, 
77  Pa.  St   321;  Williston  v.  Michi- 
gan Southern,  etc.,   R.   R.  Co.,  13 
Allen,  400.    In  a  late  Maasachnsetts 
case,  a  statute  authorizing  a  corpo- 
ration to  issue   **  preferred  stock  ^* 
provided:  (1)  '*  the  said  company  to 
give  its  guaranty  that  each  share  of 
said  stock  shall  receive  semi-annual 
dividends  of  four  dollars  on  each 
share;   provided,  that  no  share  of 
such  preferred  stock  shaU  be  issued 
until  the  said  company  shaU  receive 
one  hundred  dollars  therefor.*'    (S) 
**  No  dividends  more  than  four  dol- 
lars per  share  semi-annually  to  be 
paid  on  said  stock  under  any  ci^ 
cumstances,  but  any  holder  may  ex- 
change for  common  stock  share  for 
share.'*    (3)  '*  In  case  of  dissolution 
.  .  .  .  the  holders  of  preferred  stock 
shall  be  entitled  to  payment  of  the 
same  in  full  next  after  payment  of 
the  debts  of  the  company,  and  be- 
fore any  payments  to  the  holders  of 
stock  not  preferred."    Bdd,  that  the 
guaranty  of  dividends  was  not  con- 
ditional on  the   earning  of  profits. 
Williams  v.  Parker,  136  Mass.  204. 
3  Taft  V.  Hartford,  etc,  R  B.  Co., 


CHAP.  IX.]       CORPORATION  AND  SHAREHOLDERS. 


[§  667. 


Saprenoie  Court,  preferred  shares  had  been  issued  with  certifi- 
cates in  the  following  form:  "The  preferred  stock  is  to  be 
and  remain  a  first  claim  upon  the  property  of  the  corporation 
after  its  indebtedness,  and  the  holder  thereof  shall  be  entitled 
to  receive  from  net  earnings  of  the  company  seven  per  cent 
per  annam,  payable  semi-annually,  and  to  have  such  interest 
paid  in  full  in  each  and  every  year  before  any  payment  of  divi- 
dend upon  the  common  stock."  The  holders  of  these  shares 
were  held  to  be  merely  shareholders,  and  entitled  to  no  lien  on 
the  property  of  the  corporation  prior  to  the  lien  of  the  corpo- 
rate indebtedness  contracted  after  their  issue ;  but  were  enti- 
tled only  to  a  priority  over  the  common  shares.^ 

§  566.  If  a  dividend  has  been  paid  from  funds  of  the  cor- 
poration other  than  those  out  of  which  dividends  „ 
may  l^;ally  be  paid,  the  corporation  may  recover  it  diyidendA 
back.    Thus  an  insurance  corporation  is  not  justifi-  pJSr  ^ 
able  in  treating  premiums  received  upon  unexpired 
risks  as  profits  subject  to  division  when  it  has  no  independent 
fund  sufficient  to  meet  all  liabilities  that  may  accrue  on  pend- 
ing risks.    And  dividends  paid  from  such  a  source  may  be 
reclaimed  by  the  corporation.* 

§  567.  A  share  has  been  defined  as  ^'  a  right  to  partake, 
according  to  the  amount  of  the  party^s  subscription, 
of  the  surplus  profits  obtained  from  the  use  and  dis-  Soc^®' 
posal  of  the  capital  stock  of  the  company  to  those 
purposes  for  which  the  company  is  constituted."^    It  is  to 
be  noted  that  a  share  is  called  a  right  to  partake  in  profits 


8  B.  I.  310;  Branch  v.  JesBup,  106 
U.  S.  46S;  Belfast  and  M.  L.  R.  R. 
Co.  V.  Belfast,  77  Me.  445.  Compare 
preceding  note. 

^Warren  v.  King,  lOS  U.  S.  380. 

*  Lexington  Life,  etc.,  Ins.  Co.  v. 
Pikge,  17  B.  Mod.  (Ky.)  412;  Daven- 
port, Rec'r,  V.  Lines,  74  Conn.  118. 
The  statnte  of  limitations  runs  in 
favor  of  shareholders  bona  fide  re- 
ceiving such  dividends,  from  the 
time  they  were  declared,  as  against 
the  corporation  and  its  creditors.  lb. 
Compare,  also,  Scott  v.  Eagle  Fire 
Co.,  7  Pidge,    108;  De  Peyster  v. 


American  Fire  Ins.  Co.,  6  Paige,  486; 
see,  also,  §  708. 

'  Angell  and  Ames  on  Corp.,  §  667. 

*'  The  capital  stock  is  that  money 
or  property  which  is  put  into  a  sin- 
gle corporate  fund,  by  those  who  by 
subscription  therefor  become  mem- 
bers of  the  corporate  body.  Tliat 
fund  becomes  the  property  of  the 
aggregate  body  only.  A  share  of 
the  capital  stock  is  the  right  to  par- 
take according  to  the  amount  put 
into  the  fund  of  the  surplus  profits 
of  the  corporation,  and  ultimately  on 
the  dissolution  of  it,  of  so  much  of 
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^^  obtained  from  the  use  and  disposal  of  the  capital  stock 
....  to  those  purposes  for  which  ths  company  is  constitvUedr 
Should  the  capital  be  employed  for  unauthorized  purposes,  the 
shareholders  might  not  be  absolutely  entitled  to  the  profits 
arising  from  such  use  even  after  they  had  been  declared  in  the 
form  of  a  dividend ;  for  circumstances  are  conceivable  under 
which  the  shareholders  might,  at  least  to  the  extent  of  divi- 
dends received  by  them,  be  called  on  to  meet  any  liability 
subsequently  arising  from  the  improper  employment  of  the 
capital.  And  those  directors  or  shareholders  who  had  actively 
participated  in  the  improper  acts  might  possibly  be  held  liable 
personally  to  persons  injured  thereby. 

§  568.  After  a  dividend  has  been  declared  each  shareholder 
Rights  of  has  as  against  the  corporation  an  unconditional  right 
hoMere  ^  ^^'^  portion  of  it ;  *  but  cannot  sue  the  corporation 
afteradivi-  for  it  without  a  provious  demand.^    The  discretion 

dend  has  '' 

beeude-       of  the  Corporate  management  is  exhausted  in  de- 
claring the  dividend ;  thereupon  their  only  function 
is  to  pay  it  to  the  shareholders.^    But  it  has  been  held  that 


the  fund  thus  created  as  remains  un- 
impaired, and  is  not  liable  for  tlie 
debts  of  the  corporation.*^  BurraH 
«.  Bush  wick  R.  R.  Co.,  75  N.  Y.  211, 
216.  Compare  State  v.  Morristown 
Fire  Ass'n,  23  N.  J.  L.  195;  WiUiams 
V.  Western  Union  Tel.  Co.,  03  N.  Y. 
162,  188. 

An  attachment  of  shares  does  not 
encumber  the  property  of  the  com- 
pany or  prevent  the  company  from 
assigning  it.  (Gottfried  v.  Miller, 
104  U.  S.  521.  Compare  Van  Nor- 
man V.  Jackson,  Circuit  Judge,  45 
Mich.  204.  A  shareholder  has  no 
interest  in  real  estate  owned  by  his 
corporation  that  will  entitle  him  to 
a  vendor's  lien  thereon  as  against  a 
company  formed  by  the  consolida- 
tion of  his  company  with  another. 
Cross  V.  B.  and  S.  W.  R.  Co.,  58 
Iowa,  62. 

Shares  are  not  *  *  securities.  ^ '  Camp- 
bell V.  Morgan,  4  111.  App.  100;  Ogle 
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V.  Enipe,  L.  R.  8  £q.  434;  Collins  q. 
Collins,  L.  R  12  £q.  455;  Hudleston 
0.  Gouldsbury,  10  Beav.  547.  Shares 
are  choses  in  action.  Eeyser  r.  Hitz, 
2  Mackey  (Dist  of  Col.),  473;  Webb 
V.  Balto.,  etc.,  R.  R.  Co.,  77  Md.  itt. 
Shares  are  personal  property.  Tre- 
gear  v.  Water  Co.,  76  Cal.  537. 

1  Beers  v.  Bridgeport  Spring  Co., 
42  Conn.  17;  King  v.  Patterson,  etc., 
R.  R.  Co.,  20  N.  J.  L.  82.  See  Mat- 
ter of  Le  Blanc,  14  Hun,  8;  afTd  75 
X.  Y.  698;  Albany  Fertilizer  Co.  t. 
Arnold,  103  Ga.  145.  But  when  a 
corpoi*ation  declares  a  second  divi- 
dend to  be  substituted  for  the  former 
one,  a  shareholder  accepting  the  sec- 
ond is  estopped  to  claim  the  former 
one.  Albany  Fertilizer  Co.  v.  Ar- 
nold, 103  Ga.  145. 

s  State  V.  Baltimore  and  O.  R.  R. 
Co.,  6  Gill  (Md.),  363;  cf.  Armantr. 
Railroad  Co.,  41  La.  Ann.  102a 

*  It    has    recently  been    held   in 
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when  a  corporatioii  has  voted  to  issue  farther  stock  out  of 
sorplus  profits — in  effect  to  declare  a  stock  dividend^ — but 
has  taken  no  further  steps  to  file  a  certificate  of  the  increase  or 
to  issue  certificates  of  stock,  a  shareholder  who  stands  by  for  a 
year  until  many  shares  have  changed  hands  cannot  compel  the 
issae  to  him  of  his  proportionate  number  of  shares/^  It  ap- 
peared in  this  case  that  the  increase  had  been  voted  for  a 
special  purpose  which  had  become  impracticable.  The  com- 
plainant argued  that  a  stock  dividend  was  like  a  cash  dividend, 
and  that  he  acquired  a  vested  right  to  it  from  the  moment  of 
the  vote.  Bat  the  court  said : '  '^  There  is  a  difference  between 
a  cash  and  a  stock  dividend.  The  former  is  created  by  a  sim- 
ple vote  of  the  directors,  and  the  amount  thereby  becomes 
severed  from  the  general  fund  and  belongs  to  the  stockholders 
pro  rata.  The  latter  can  be  initiated  only  by  a  vote  of  the 
stockholders.  That  is  followed  by  issuing  the  stock,  and  the 
increase  can  only  be  completed  legally  by  filing  with  the  town 
clerk  and  with  the  secretary  of  state  the  certificates  required 
bj  law.  .  .  .  Again,  a  cash  dividend  entitles  the  stockholder 
to  so  much  money,  the  ordinary  way  in  which  he  receives  from 
time  to  time  the  fruits  of  his  investment.  Such  dividends  do 
not  materially  affect  the  value  of  the  stock.  A  stock  dividend 
is  exceptional.  It  does  not  add  to  his  ready  cash,  but  changes 
the  form  of  his  investment  by  increasing  the  number  of  shares, 
thereby  diminishing  the  value  of  each  share,  leaving  the  aggre- 


HanachuMtts,  that  after  a  dividend 
luM  been  declared  by  vote  of  direct- 
on,  bat  payable  at  a  future  time, 
ibe  tote  may  be  rescinded  at  a  sub- 
sequent directors'  meeting  held  be- 
fore the  time  when  the  dividend 
becomes  payable,  if  the  fact  that 
tbe  dividend  has  been  declared  has 
not  been  made  public  or  communi- 
<«ted  to  the  shareholders,  and  no 
fond  has  been  set  apart  for  its  pay- 
ment Ford  9.  E.  Thread  Co.,  158 
^B8.  84.  But  see  Dock  o.  Cordage 
Co.,  167  Pa.  St.  370.  See,  also.  Hunt, 
Beer.,  V.  O'Shea,  Assignee,  69  N.  H. 
000,  where  it  is  held  that  the  mere 
tieclaration  of  a  dividend  does  not 


create  a  trust  fund.  Until  some 
specific  sum  is  set  apart  for  the  pur- 
pose of  paying  the  dividend,  the  re- 
lation of  the  stockholders  to  the 
corporation  with  respect  thereto  is 
that  of  debtor  and  creditor. 

^  A  corporation  having  earned  a 
dividend,  and  having  power  to  in- 
crease its  capital  stock,  may  make  a 
stock  dividend.  Howell  v.  Chicago 
and  N.  W.  R'y  Co.,  51  Barb.  378; 
Williams  r.  Western  Union  Tel.  Co., 
03  N.  Y.  162. 

^  Terry  v.  Eagle  Lock  Co.,  47  Conn. 
141. 

<  47  Conn.  164. 

676 


§  669,]  THE  LAW  OF  PRIVATE  COBPOBATIONS.    [CHAP.  IX. 


Right  to 
subscribe 
toaddi- 
tioDal 
shares  on 
an  increase 


gate  value  of  his  stxx^k  substantially  the  same.  It  is  of  no  spe- 
cial importance  whether  that  value  be  divided  into  a  few  or 
many  shares."  * 
§  569.  The  power  of  a  corporation  to  purchase  its  own 
shares  or  increase  or  decrease  its  capital  stock  has 
already  been  discussed.'  If  the  capital  stock  is 
increased  by  the  proper  authorities,  the  right  to  take 
the  additional  shares  vests  in  the  shareholders  pro 
of  the'capi-  Tata?  This  right  may  be  waived ;  but  the  directors 
tai  stock,  cannot  deprive  a  shareholder  of  it/  nor  burden  it 
with  conditions  unauthorized  by  the  charter  or  enabling  act^  as 
for  instance,  the  payment  of  so  much  per  share  for  the  privi- 
lege of  subscribing.^  Accordingly,  when  a  corporation  is 
issuing  new  stock  generally  and  refuses  to  issue  to  a  share- 
holder his  due  proportion,  he  can  compel  it  to  do  so  by  a  suit 
in  equity ;  at  least  so  long  as  there  remains  stock  undisposed 
of.*    And  when  new  stock  is  issued  to  share  equally  with  the 


^StiU  the  decision  of  this  case 
seems  reallj  to  have  turned  on  the 
plaintiffs  own  laches. 

'  §  133. 

'  Real  Estate  Trnst  Co.  v.  Bird,  90 
Md.  220,  When  a  corporation  in- 
creases its  shares  on  the  basis  of  its 
property  already  owned,  and  not 
with  a  view  to  sell  them  to  raise 
more  money,  the  increase  belongs  to 
the  shai-ehulders  in  proportion  to 
their  holdings.  Knapp  o.  Publishers, 
etCt  Co.,  127  Mo.  53. 

^  Humboldt  Driying  Park  Ass^n  v. 
Stevens,  34  Neb.  528;  Eidman  o.  Bow- 
man, 58  111.  444;  Hart  v.  St  Charles 
St  R.  R.  Co.,  30  La.  Ann.  Pt  I.  758; 
Jones  V.  Morrison,  31  Minn.  140.  In 
the  last  case  the  stock  of  a  corpora- 
tion was  all  held  by  a  few  holders, 
tlio  plaintiff  owning  about  one-third 
of  i  t.  While  he  was  absent  in  Europe, 
a  vote  was  passed  (as  was  competent) 
to  increase  the  stock,  which  was 
worth  much  more  than  par,  and  to 
allow  the  old  shareholders  to  sub- 
scribe in  proportion  to  their  shares. 
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This  privilege  was  limited  in  time  to 
a  shorter  period  than  was  possible 
for  the  plaintiff  to  act  in  the  matter, 
as  the  rest  knew.  It  was  held  that 
he  had  a  right  to  subscribe  after  such 
period  had  expired.  See  also  Ark. 
y.  Ag.  SoG.  V.  Eichholtz,  45  Kan.  164. 

^  Cunningham* s  Appeal,  106  Pa. 
St.  546.  See  De  La  Caesta  o.  Insnr- 
ance  Co.,  136  Pa.  St  62;  compare 
Reading  Tr.  Co.  o.  Reading  L 
Works,  137  Pa.  St  283;  Electric 
Co.  of  Am.  0.  Edison  Electric  Co., 
200  Pa.  St.  516. 

*  Dousman  o.  Wisconsin,  etc.,  ITg 
Co.,  40  Wise.  418.  It  seems,  also, 
that  the  shareholder  could  bare 
maintained  an  action  for  damages 
against  the  corporation.  lb.  Cf. 
Way  0.  American  Grease  Co.,  67  X. 
J.  £q.  263;  Merideth  o.  Zinc  A  Iron 
Co.,  55  K.  J.  Eq.  211. 

When  a  corporation  has  issued 
the  full  number  of  shares  autho^ 
ized,  no  court  can  compel  it  to  issue 
further  shares  unless  some  of  the 
shares  originally  issued  were  Toid. 
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existing  stock,  it  is  the  right  of  each  shareholder  that  it  shall 
be  so  distributed  as  not  to  divest  him  of  his  vested  proportion- 
ate right  in  the  corporate  property,  including  the  accumulated 
profits.^  But  this  rule  is  held  not  to  apply  to  old  stock  pur- 
chased by  the  company,  on  which  the  right  to  vote  is  merely 
suspended.  Such  stock  directors  in  their  discretion  may  re- 
issue or  sell  for  the  benefit  of  the  corporation.'^  A  corporation 
having  the  power  to  issue  further  stock,  may  issue  it  in  ex- 
change for  an  equal  amount  of  its  indebtedness ;  and  no  par- 
ticular form  of  subscription  is  necessary.® 

§  570.  Conversely,  when  a  national  bank  under  the  United 
States  Revised  Statutes,  §  5143,  reduces  the  amount  ^,  ^^ 

**  Rights  on  a 

of  its  capital  stock,  it  must  return  to  the  shareholders  decrease  of 
pro  rata  the  amount  of  capital  set  free,  and  cannot 
retain  a  portion  of  it  for  a  surplus.*  When  a  corporation  com- 
petently reduces  the  amount  of  its  capital  stock,  a  shareholder 
cannot  restrain  the  division  among  the  shareholders  of  the 
surplus  over  and  above  the  amount  to  which  the  stock  is 
reduced,  provided  that  amount  exceeds  the  liabilities  of  the 
company ;  even  though  the  statute  authorizing  the  reduction 
makes  no  provision  for  such  division.' 

§571.  Whether,  when  not  specially  authorized,  a  corpora- 
tion on  the  first  issue  of  its  stock  may  divide  the   ^ 

•^  Power  to 

same  into  classes,  and  issue  a  portion  as  preferred  issue 
stock,  is  not  altogether  settled  by  authority.     There  SaresT 
seems  to  be  no  decision  in  this  country,  however, 
forbidding  a  corporation  to  issue  preferred  shares  provided  it 
keep  within  the  limits  of  the  stock  which  it  is  authorized  to 
issue,  and  does  not  in  any  way  impair  the  vested  rights  of  any 
shareholder.*     And  it  has  been  held  that  where  it  appears 


Smith  v.  North  Am.  M*g  Co.,  1 
Nev.423.    See  §541. 

^Stater.  Smith,  48  Vt.  266;  Gray 
V.  Portland  Bank,  3  Mass.  364. 

'  State  0.  Smith,  48  V t.  266.  See 
SUte  Bank  v.  Fox,  3  Blatchf.  431; 
Williams  9.  Savage  MTg  Co.,  3  Md. 
Ch.  418. 

'  Lobman  o.  New  York  and  Erie 
R.  R.  Co.,  2  Sandf.  (N.  Y.  )  89.  See 
cases  in  last  note. 

37 


*Seely  d.  New  York  Nat  Exch. 
Bk.,  8  Daly,  400;  S.  C,  4  Abb.  N. 
C.  (N.  Y.)61. 

'Strang  t?.  Brooklyn  Gross-town 
R.  R.  Co.,  93  N.  Y.  426.  As  to  the 
division  of  surplus  assets  of  a  mu- 
tual insurance  company,  see  Carlton 
9.  Southern  Mutual  Ins.  Co.,  72  Ga. 
371. 

^Hazelhnrst  o.  Savannah,  etc.,  R. 
R.  Co.,  43  Ga.  18.    See  for  wliat  was 
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necessary  to  raise  farther  capital  and  to  issue  preferred  shares, 
the  legblature  may  authorize  the  issue  on  a  vote  of  the  holders 
of  common  shares,  and  a  dissenting  shareholder  cannot  prevent 
the  issue  of  preferred  shares  nor  the  payment  of  dividends 
thereon.^  Nevertheless,  nnless  the  right  to  alter  and  repeal  is 
reserved  to  the  legislature,  it  Avuuld  seem  that  no  constitutional 
legislation  could  authorize  the  issue  of  preferred  shares  when 
such  an  issue  would  impair  the  rights  of  any  shareholder  in  the 
corporate  funds. 

§572.  A  leading  case  on  the  power  of  a  corporation  to 
issue  preferred  shares  is  Kent  v.  Quicksilver  Mining  Co.;'  a 
case  in  which  a  number  of  appeals,  taken  in  actions  brought 
to  determine  the  validity  of  certain  preferred  shares,  were 
heard  together  before  the  New  York  Court  of  Appeals.  The 
following  somewhat  extended  citation  is  from  the  opinion  of 
that  court  delivered  by  Judge  Folger :  "  "We  know  nothing  in 
the  constitution  or  the  law  that  inhibits  a  corporation  from 
beginning  its  corporate  action  by  classifying  the  shares  in  its 
capital  stock  with  peculiar  privileges  to  one  share  over  another, 
and  thus  offering  its  stock  to  the  public  for  subscription  there- 
to. No  rights  are  got  until  a  subscription  is  made.  Each 
subscriber  would  know  for  what  class  of  stock  he  put  down 
his  name,  and  what  right  he  got  when  he  thus  became  a  stock- 
holder. There  need  be  no  deception  or  mistake ;  there  woald 
be  no  trenching  upon  rights  previously  acquired ;  no  contract, 
express  or  implied,  would  be  broken  or  impaired. 

^^  This  corporation  did  otherwise.  A  by-law  was  duly  made, 
which  declared  the  whole  value  of  its  property  and  the  whole 
amount  of  its  capital  stock,  and  divided  the  whole  of  it  into 
shares  equal  in  amount,  and  directed  the  issuing  of  certificates 
of  stock  therefor.  It  is  not  to  be  said  that  this  by-law  author- 
ized anything  but  shares  equal  in  value  and  in  right ;  or  that 
the  taker  of  one  did  not  own  as  large  an  interest  in  the  oorpo- 


held  authority  to  issue  preferred 
shares,  Gtordon  v.  Richmond,  etc.,  K. 
R  Co.,  78  Va.  501. 

^  City  of  CoYiDgton'v.  GoTington, 
etc.,  Bridge  Co.,  10  Bush  (Ky.),  09. 
This  on  the  principle  that  such 
amendments  to  the  charter  may  be 
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made  by  the  legislature  as  are  neces- 
sary to  enable  the  original  enterprise 
to  be  carried  out  lb.  See  also  Rut- 
land, etc.,  R.  R.  Co.  V.  ThraU,  85  Vt. 
5S6. 
«78N.  Y.  159. 
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ration,  its  capital,  affairs,  and  profits  to  come,  as  any  other 
holder  of  a  share.  Certificates  of  stock  were  issaed  under  this 
by-law,  that  gave  no  expression  of  anything  different  from  that. 
When  that  by-law  was  adopted,  it  was  as  much  the  law  of  the 
oorporation  as  if  its  provisions  had  been  a  part  of  the  charter. 
(Presbyterian  Church  v.  City  of  New  York,  5  Cow.  538.)  So 
it  is  said  in  Grant  on  Corporations,  page  80,  in  a  qualified  way. 
Thereby,  and  by  the  certificate,  as  between  it  and  every  stock- 
holder, the  capital  stock  of  the  company  was  fixed  in  amount, 
in  the  number  of  shares  into  which  it  was  divisible,  and  in  the 
peculiar  and  relative  value  of  each  share.  The  by-law  entered 
into  the  compact  between  the  corporation  and  every  taker  of 
a  share ;  it  was  in  the  nature  of  a  contract  between  them. 
The  holding  and  owning  of  a  share  gave  a  right  which  could 
not  be  divested  without  the  assent  of  the  holder  and  owner ; 
or  unless  the  power  so  to  do  had  been  reserved  in  some  way. 
(Mech.  Bank  v.  N.  Y.  and  N.  H.  R.  R.  Co.,  13  N.  Y.  599-627.) 
Shares  of  stock  are  in  the  nature  of  chases  in  action^  and  give 
the  holder  a  fixed  right  in  the  division  of  the  profits  or  earn- 
ings of  a  company  so  long  as  it  exists,  and  of  its  effects  when 
it  is  dissolved.  That  right  is  as  inviolable  as  is  any  in  prop 
erty,  and  can  no  more  be  taken  away  or  lessened  against  the 
will  of  the  owner  than  can  any  other  right,  unless  power  is 
reserved  in  the  first  instance,  when  it  enters  into  the  constitu- 
tion of  the  right ;  or  is  properly  derived  afterwards  from  a 
saperior  lawgiver.  The  certificate  of  stock  is  the  muniment 
of  the  shareholder's  title,  and  evidence  of  his  right.  It  ex- 
presses the  contract  between  the  corporation  and  bis  co-stock- 
holders and  himself ;  and  that  contract  cannot,  he  being  un- 
willing, be  taken  away  from  him  or  changed  as  to  him  without 
his  prior  dereliction,  or  under  the  conditions  above  stated. 
Kow  it  is  manifest  that  any  action  of  a  corporation  which  takes 
hold  of  the  shares  of  its  capital  stock  already  sold  and  in  the 
hands  of  lawful  owners,  and  divides  them  into  two  classes,  one 
of  which  is  thereby  given  prior  right  to  a  receipt  of  a  fixed 
sum  from  the  earnings  before  the  other  may  have  any  receipt 
therefrom,  and  is  given  an  equal  share  afterwards  with  the 
other  in  what  earnings  may  remain,  destroys  the  equality  of 
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the  shares,  takes  away  a  right  which  originally  existed  in  it, 
and  materially  varies  the  effect  of  the  certificate  of  stock.* 

"  It  is  said  that  when  a  corporation  can  lawfully  buy  prop- 
erty or  get  money  on  loan,  any  known  assurance  may  be  ex- 
acted and  given,  which  does  not  fall  within  the  prohibition, 
express  or  implied,  of  some  statute  (Curtis  v.  Leavitt,  15  N.  Y. 
66-67) ;  and  that  is  sought  to  be  applied  here.  But  the  prohi- 
bition to  such  action  as  this  is  found,  not,  indeed,  in  a  statute 
commonly  so  called,  but  in  the  constitutional  provision  which 
forbids  the  impairment  of  vested  rights,  save  for  public  pur- 
poses and  on  due  compensation.  The  right  which  a  stock- 
holder gets  on  the  purchase  of  his  share  and  the  issue  to  him 
of  the  certificate  therefor  is  such  a  vested  right. 

"  It  is  contended  that  the  power  so  to  do  is  an  incidental  and 
implied  power  necessary  to  the  use  of  the  other  powers  of  the 
corporation,  and  is  a  legitimate  means  of  raising  money  and 
securing  the  agreed  consideration  therefor.  We  have  already 
conceded  that  it  is  legitimate  to  borrow  money,  and  to  secure 
the  repayment  of  it,  with  a  compensation  for  the  use  of  it. 
But  that  is  when  it  is  done  in  such  way  as  to  put  the  burthen 
upon  every  share  of  stock  alike,  and  to  enable  every  share  of 
stock  to  be  relieved  therefrom  alike,  in  such  way  as  to  preserve 
the  equality  of  right  and  privilege  and  value  of  the  shares, 
and  maintain  intact  the  contract  thereto  with  the  stockholder. 

"  Citations  are  made  to  us  for  the  converse  of  this,  but  they 
do  not  come  up — sometimes  in  their  facts,  sometimes  in  their 
declarations — to  the  necessity  of  the  proposition.  Either  it  is 
where  the  capital  is  not  limited  and  it  is  new  shares  that  may 
be  issued  with  a  preference,  and  where  there  is  express  power 


^  In  the  absence  of  authority  in  its 
articles  of  association,  a  company 
cannot  authorize  the  directors  to 
issue  the  unallotted  shares  as  pre- 
ferred stock,  against  the  wishes  of 
a  minority;  and  a  sharehohier  may 
enjoin  such  issue.  Hutton  v.  Scar- 
borough Cliff  Hotel  Co.  (Limited), 
4  De  G.,  J.  <fc  S.  672;  Melhado  o. 
Hamilton,  28  L.  T.  N.  S.  578.  Com- 
pare Harrison  v.  Mexican  R^y  Co., 
L.  R.  19  £q.  358.  Authority  to  issue 
an  increased  amount  of    preferred 

580 


Stock  does  not  authorize  the  issue  of 
partly  preferred  and  partly  common 
stock.  Covington,  etc.,  Bridge  Co. 
V.  Sargent,  1  Cin.  Sup.  Ct  (Ohio) 
354.  That  a  corporation  has  ac- 
cepted an  amendment  to  its  charter, 
authoiizing  it  to  issue  preferred 
shares,  besides  its  common  stock, 
does  not  release  a  dissenting  sub- 
scriber to  the  common  stock  from 
his  subscription.  Everhart  o.  Phil- 
adelphia and  W.  C.  a  R  Co.,  28  F*. 
St.  339.     q;ii(j^t  r 
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to  borrow  on  bond  and  mortgage  (2  Redf.  on  Railways,  chap. 
33,  sec.  4,  §  237 ;  Harrison  v.  Mex.  R.  W.,  12  Eng.  Rep.  793), 
or  the  amount  of  the  capital  has  not  been  reached,  and  such 
stock  is  issued  therefrom  (Hazelhurst  v.  Savannah  R.  R.,  43  Ga. 
53;  Tottan  v.  Tison,  54  ib.  139),  or  there  was  legislative  au- 
thority (Davis  V.  Proprietors,  8  Metcf.  321 ;  Rutland  R.  R.  Co. 
V,  Thrall,  35  Yt.  545),  or  a  restriction  to  authorized  capital,  and 
there  was  unanimous  consent  of  the  stockholders  (Prouty  v,  M. 
S.  and  N.  I.  R.  R.,  1  Hun,  663 ;  43  Ga.  53,  8upra\  or  there  was 
power  to  redeem,  which  was  a  transaction  in  the  nature  of  a 
debt  (Westchester,  etc.,  R.  R.  Co.  v.  Jackson,  77  Penn.  St.  321), 
or  the  opinion  was  obiter  (Bates  v.  Androscoggin  R.  R.  Co.,  49 
Maine,  491),  or  it  was  the  case  of  a  subscription  for  stock  with 
a  condition  for  interest  until  the  corporation  was  in  operation 
(Richardson  v.  Vt.  and  Mass.  R.  R.  Co.,  44  Vt.  613),  or  it  was 
an  action  on  a  subscription  more  favorable  to  defendant  than  to 
other  subscribers,  and  it  was  held  that  defendant  could  not  set 
up  the  lack  of  equality  (Evansville  R.  R.  Co.  v,  Evansville,  15 
lod.  395),  or  a  solemn  determination  of  this  question  was  not 
necessary  for  the  disposal  of  the  case  (Williston  v,  M.  S.  and 
N.  I.  R.  R.  Co.,  13  Allen,  400),  or  the  issue  was  authorized  by 
the  articles  of  association  (In  re  A.  D.  St.  Nav.  and  Col.  Co.,  20 
L  R.  [Eq.]  339),  or  there  was  full  knowledge  on  the  part  of  all 
concerned  (Lockhart  v.  Van  Alstyne,  31  Mich.  81),  or  the 
power  in  the  corporate  body  was  conceded,  and  it  was  denied 
that  it  existed  in  the  directors  (McLaughlin  v.  D.  and  M.  R.  R., 
8  ib.  100).  ...  It  needs  not  that  we  consider  the  position 
that  the  issue  of  the  preferred  stock  was  an  authorized  increase 
of  the  capital  and  so  legal.  It  did  not  profess  to  be,  nor  was 
it  in  fact.  For  each  share  of  preferred  stock  given  out  a  share 
of  common  stock  was  taken  in,  so  that  the  gross  amount  of  the 
capital  was  still  the  same,  and  so  were  the  number  of  shares 
and  the  nominal  value  of  each  share."  * 


1  Kent  V.  Quicksilver  Mg.  Co.,  78 
2f.  Y.  159,  179  et  seq. 

It  18  held  that  a  corporation  is  not 
*  trustee  for  preferred  any  more 
than  for  common  shareliolders,  and 
the  former  have  no  special  control 
over  the  corporation  and  its  man- 


agement.     Thompson   v.  Erie    R*y 
Co.,  11  Abb.  Pr.  N.  S.  (N.  Y.)  188. 

When  a  company  disables  itself 
from  issuing  preferred  stock  suIh 
scribed  for,  the  subscriber  may  re- 
fuse to  take  common  stock,  and  may 
recover   his  subscription    as  for   a 

681 


§  574.]  THE  LAW  OP   PRIVATE  CORPORATIONS.  [cHAP.  IX. 


§  573.  Each  shareholder  has  a  right  to  have  the  corporate 
funds  managed  and  applied  in  the  manner  prescribed 
throorpo-^'  by  the  constitution  of  the  corporation.  It  is  his 
Noti"'  right  that  the  directors  shall  act  regularly  by  a 
proper  quorum :  ^  that  corporate  meetings  shall  be 
summoned  and  shall  act  regularly,^  and  that  he  shall  receive 
due  notice  of  them.'  "  It  is  not  only  a  plain  dictate  of  reason 
but  a  general  rule  of  law,  that  no  power  or  function  entrusted 
to  a  body  consisting  of  a  number  of  persons  can  be  legally 
exercised  without  notice  to  all  of  the  members  composing  such 
body."  *  The  notice  should  specify  the  time  and  place  of  the 
meeting,  the  nature  of  the  business  to  be  transacted,  and,  if  the 
constitution  of  the  corporation  contains  provisions  as  to  the 
manner  of  giving  notice,  they  should  be  followed.* 

§  574.  The  time  of  the  meeting  should  be  stated  with  pre- 
cision,* and  no  business  should  be  transacted  before  the  time 
set,^  nor  after  the  meeting  has  apparently  adjourned.^  A  meet- 
ing held  at  a  different  place  from  the  one  notified  is  irregular;' 
and  the  notice  should  be  reasonable  in  every  respect,  and, 


fftilui*e  of  consideration.  Coving- 
ton,  etc.,  biidge  Co.  c.  Sargent,  1 
CiD.  Sup.  Ct.  (Obio)  354. 

iSee§  184. 

s  See  Langdon  v,  Patterson,  158  Pa. 
St  476;  Stow  v.  Wyse,  7  Conn.  214; 
Stevens  v.  Eden  Meeting-house  Soc'y, 
12  Vt.  688.  Compare  Citizens'  Ins. 
Co.  V.  Sortwell,  8  Allen,  217;  Sargent 
V,  Webster,  13  Mete.  (Mass.)  497; 
Mntnal  Fire  Ins.  Co.  v.  Farquar,  86 
Md.  668. 

>  The  King  v.  Theodorick,  8  East, 
543;  see  Shortz  v.  Unangst,  3  W.  ft 
S.  (Pa.)  45;  Commonwealth  v.  Cul- 
len,  13  Pa.  St.  133. 

*  People  V.  Batchelor,  22  N.  Y. 
128,  134;  see  Hex  o.  Langhorn,  4  A. 
&  £.  538;  Reilley  v.  Oglebay,  25  W. 
Va.  36. 

^  Stockholdei*s,  etc.,  v.  Louisville, 
etc.,  R.  R.  Co.,  12  Bush  (Ky.),  62; 
Johnston  v.  Jones,  23  N.  J.  £q.  216; 
Stevens  V.  Eden  Meeting-house  Soc'y, 
12  Yt.  688;  People's  Ins.  Co.  v.  West- 
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cott,  14  Gray,  440.  *'  Provisions  in 
statutes  and  by-laws  requiring  the 
election  of  directors  to  be  had  on  a 
specific  day  are  regarded  as  direo* 
tory,  and  the  election,  if  not  held 
on  a  regular  day,  may  be  held  at 
a  later  day,  and  the  directors  then 
chosen,  if  there  be  no  other  irregu- 
larity or  infirmity  in  their  title,  will 
be  directors  de  JureV  Beardsley  t. 
Johnson,  121  N.  Y.  224,  228.  Opin. 
of  Ct  per  Earl,  J. 

*  San  Buenaventura  M^fg  Co.  «. 
Yassault,  50  Cal.  534. 

"  People  V.  Albany,  etc.,  R  R  Co., 
55  Barb.  344. 

s  State  V.  Bonnell,  35  Ohio  St  10; 
see  South  School  Dist  v.  Blakeslee, 
13  Conn.  227;  compare  Hardenbaigh 
x>,  Farmers\  etc.,  Bank,  2  Green  (3 
N.  J.  Eq.),  68. 

»  Miller  v.  English,  21  K.  J.  L.  317; 
Den  V.  Pilling,  24  X.  J.  L.  658;  com- 
pare McDaniels  v.  Flower  Brook  X. 
Co.,  22  Vt  274;  Corbett  «.  Wood- 


CHAP.  IX.]      COKtOBATtON  AND  SHAREHOLDERS.  [§  576. 


unless  otherwise  provided,  served  in  person  on  the  sharehold- 
ers.* The  notice  of  a  special  or  extraordinary  meeting  should 
specify  the  proposed  business,  and  at  such  a  meeting  business 
not  referred  to  in  the  notice  cannot  properly  be  transacted.* 
Bat  no  notice  of  the  business  to  be  transacted  at  a  stated 
meeting  is  necessary,  unless  the  business  be  of  an  extraordi- 
nary nature.  Nor  need  further  notice  be  given  of  an  adjourned 
meeting  where  there  is  transacted  only  such  business  as  was 
duly  notified  for  the  meeting  which  was  adjourned.^  And  .in 
general  no  notice  at  all  need  be  given  of  a  stated  meeting,  for 
which  the  time  and  place  are  set  either  by  usage  or  by  the 
constitution  of  the  corporation.* 

§  575.  The  meetings  must  be  called  by  the  proper  authori- 
ties.'   In  business  corporations  when  there  is  no  pro- 
vision  for  calling  meetings  the  managing  agents  may   call  meet, 
call  them.'    Generally,  however,  the  charter,  arti- 
cies  of  association,  or  by-laws,  specify  the  manner  of  calling 
meetings,  and  such  directions  should  be  followed.'^    Conse- 
quently, the  president  cannot  call  a  meeting  to  elect  officers 
when  authority  to  call  meetings  is  vested  by  the  by-laws  in 
the  trustees.®    But  even  where  from  the  by-laws  other  officers 


ward,  6  Sawyer,  403.  Meetings  of 
shareholders  cannot  be  held  outside 
the  state.    §  382. 

»Stow  V.  Wyse,  7  Conn.  214;  Wig- 
gin  9.  Freewill  Baptist  Cimrch,  8 
Uetc.  301;  Matter  of  Long  Island 
R.  R.  Co.,  19  Wend.  37.  See  Tuttle 
V.  Michigan  Central  Air  Line  R.  R. 
Co.,  35  Mich.  247,  252. 

'  Atlantic  De  Laine  Co.  v.  Mason, 
5  R  I.  463;  People's  Mut.  Ins.  Co.  v. 
Westcott,  14  Gray,  440;  Howbeach 
Coal  Co.  «.  Teagne,  6  H.  A  N.  151; 
In  re  Bridport  Old  Brewery  Co., 
L.  R.  2  Ch.  191;  In  re  Silkstone  Fall 
Colliery  Co.,  L.  R.  1  Ch.  D.  38. 

•Warner  v.  Mower,  11  Vt.  885. 
But  see  Thompson  v.  Williams,  76 
Cal.  153. 

*  State  V.  Bonnell,  35  Ohio  St.  10, 
15;  People  v,  Batchelor,  22  New  York, 
128;  Morrill  v.  Manufacturing  Co.,  53 


Minn.  371.  Notice  of  a  meeting  is 
immaterial  when  the  party  raising 
the  question  was  present  by  proxy 
and  voted.  Jones  v.  Milton,  etc.. 
Turnpike  Co.,  7  Ind.  547;  see  Zabris- 
kie  V.  Claveland,  etc.,  R.  R.  Co.,  23 
How.  381;  Troy  Mining  Co.  v.  White, 
10  S.  D.  475. 

«  Reilly  r.  Oglebay,  25  W.  Va.  36; 
Congregational  Society  v.  Sperry,  10 
Conn.  200.  The  proper  officers  may 
be  compelled  by  mandamus  to  call  a 
meeting.  State  v,  Wright,  10  Ner. 
167;  People  v.  Board  of  Governors, 
61  Barb.  397;  McNeely  ».  Woodruflf, 
13  N.  J.  L.  352;  compare  Gould ing 
V.  Clark,  34  N.  H.  148. 

^  Stebbins  v.  Merritt,  10  Cush.  27. 

'  See  Evans  v.  Osgood,  18  Me.  213, 
and  §  573. 

*  State  V.  Petteinli,  10  Nev.  141. 
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§  577.]  THE   LAW   OF   PRIVATE  CORPORATIONS.  [CHAP.  IX. 


have  power  to  call  meetings,  the  managing  board  has  also  that 
power.^ 

§  576.  The  methods  of  voting  and  of  conducting  the  meet- 
By-laws.  ings  may  be  regulated  by  by-laws,^  provided  the  by- 
irreguSiy  laws  are  not  inconsistent  with  the  terms  of  the 
transacted,  (ji^arter  or  other  statutes  applicable.'  And  generally 
business  transacted  in  disregard  of  the  required  formalities 
may  be  set  aside,  unless  the  divergence  was  trivial,  or  the  rights 
of  .outsiders  who  have  acted  without  notice  of  the  irregularities 
intervene.* 

§  577.  At  common  law  each  member  of  a  corporation  was 
entitled  to  one  vote ;  and  this  rule  is  still  of  general 
Baclffiiare-  application  to  corporations  other  than  stock  corpora- 
^m^y*^  tions.  With  regard  to  the  latter,  by  statute  and  by- 
shares^  laws,  and  by  custom  so  general  as  to  amount  to 
Cumuiative  accepted  law,  a  shareholder  is  entitled  to  as  many 
votes  as  he  holds  shares.'  Shareholders  cannot  be 
deprived  of  the  right  to  vote,  nor  can  it  be  changed  by  legisla- 


1  Citizens'  Mut.  Fire  Ins.  Co.  v. 
Sortwell,  8  Allen,  217.  Cumpare 
Chamberlain  v.  PalDesville,  etc.,  R. 
R.  Co.,  15  Ohio  St.  225. 

2  Commonwealth  v.  Woelper,  3 
S.  &  R.  (Pa.)  20;  .Inker  v.  Common- 
wealth, 20  Pa.  St.  484;  People  v. 
CroBsley,  69  111.  195.  See  Matter  of 
Long  Island  R.  R.  Co.,  19  Wend.  37. 

«  When  the  statute  prescribes  the 
mode  of  electing  directors,  it  cannot 
be  changed  by  by-law.  Brewster  v. 
Hartley,  37  Cal.  15.  When  the  char- 
ter  provides  that  annual  meetings 
shall  be  held  by  the  shareholders 
or  the  election  of  directoiis,  the  di- 
rectors cannot  by  a  by-law  so  change 
the  time  of  holding  the  annual  elec- 
tion that  they  will  continue  them- 
selves in  office  more  than  a  year 
against  the  wishes  of  a  holder  of  a 
majority  of  stock.  Elkins  v,  Cam- 
den and  Atlantic  R.  R.  Co.,  36  N.  J. 
Eq.  467.  Compare  S.  C.  on  Appeal, 
37  N.  J.  Eq.  273,  which  further  holds 
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that  directors  who  are  in  office  can- 
not dispute  the  rights  of  shareholdei-s 
to  obtain  a  new  election,  in  accord- 
ance with  the  by-laws,  and  tlins  pro- 
long their  own  authority,  on  the 
ground  that  the  proposed  election 
is  a  step  towards  the  illegal  and  im- 
pro]>er  control  of  the  property  or 
business  of  the  corporation,  and  that 
the  complainant  stockholder,  who 
holds'  a  majority  of  the  stock,  has 
bought  it  with  the  money  of  rival 
companies  and  means  to  use  his 
rights  for  purposes  detrimental  to 
the  corpoi*ation.  Camden  and  A.  K. 
R.  Co.  r.  Elkins,  37  N.  J.  Eq.  273. 
Compare  Ryder  o.  Alton,  etc.,  R.  R< 
Co,  13  in.  516;  State  v.  Coonan,  23 
Nev.  437. 

*  People  V.  Albany,  etc.,  R  R.  Co., 
55  Barb.  344.    See  §  184. 

»  See  Proctor  C'l  Co.  c.  Finley,  98 
Ky.  405.  The  old  rule  was  applied 
to  a  stock  corporation  in  Taylor «. 
Griswold,  14  N.  J.  L.  2^,  237.    In 


CHAP.  IX.]       CORPORATION  AND  SHAREHOLDERS.  [§  577a. 

tion  unless  the  charter  of  the  corporation  be  subject  to  altera- 
tion and  repeal.^ 

In  some  states  there  are  constitutional  or  legislative  provi- 
sions the  object  of  which  is  to  enable  a  minority  of  shareholders 
to  obtain  through  their  votes,  a  minority  representation  on  the 
board  of  directors,  and  in  this  way  to  have  some  voice  in  the 
management  of  the  corporation.  This  is  called  cumulative 
voting.  The  typical  provision  is  that  of  the  Pennsylvania 
constitution  of  1874,  (article  16,  sec.  4),  which  is  as  follows :  "  In 
all  elections  for  directors  or  managers  of  a  corporation,  each 
member  or  shareholder  may  cast  the  whole  number  of  his  votes 
for  one  candidate,  or  distribute  them  upon  two  or  more  can- 
didates." Commenting  upon  this  section  the  Pennsylvania 
Supreme  Court  say  :  "  This  section  to  us  seems  very  plain  and 
unambiguous.  If  there  are  six  directors  to  be  elected,  the 
single  shareholder  has  six  votes,  and,  contrary  to  the  old  rule, 
he  mav  cast  those  six  votes  for  a  sin^^le  one  of  the  candidates, 
or  he  may  distribute  them  to  two  or  more  of  such  candidates 
as  he  may  think  proper.  He  may  cast  two  ballots  for  each  of 
three  of  the  proposed  directors,  three  for  two,  or  two  for  one, 
and  one  each  for  four  others,  or  finally  he  may  east  one  vote 
for  each  of  the  six  candidates."  ^^ 

It  is  clear  that  legislation  cannot  impose  cumulative  voting 
upon  a  corporation  whose  charter  is  not  subject  to  alteration.^ 
But  when  power  to  alter  and  repeal  is  reserved,  a  state  legis- 
lature may  so  amend  its  corporation  laws  as  to  permit  a  share- 
holder in  an  existing  corporation  to  "cumulate"  his  votes.^ 

§  577a.  It  is  the  right  of  every  shareholder  that  the  elections 


Illinois,  under  construction  of  stat- 
uteSf  directors  must  be  stockholders, 
aod  must  be  elected  solely  by  vote 
of  stockholders;  a  by-law  giving 
bondholders  a  right  to  vote  at  cor- 
porate meetings  is  void.  Durkee  v. 
i'eople,  165  111.  354. 

^  Hays  V.  Oommonwealtb,  82  Pa. 
^^  518;  State  v.  Greer,  78  Mo.  188; 
Lowenthal  o.  Rubber  Co.,  52  N.  J. 
li.  440.  Compara  Everhart  c.  Phila. 
&  W.  C.  R.  R.  Co.,  28  Pa.  St.  339, 
holding  that  a  shareholder  was  not 
released  from  his  subscription  by  an 


amendment  accepted  by  the  corpora- 
tion, changtnc;  the  voting  power. 

2  Pierce  u.  The  Commonwealth, 
104  Pa.  St.  150.  For  the  New  York 
statute,  see  section  20  of  the  General 
Corporation  Law  as  amended  by  laws 
of  1901,  chapter  355. 

^  Cases  in  last  note  but  one.  Di- 
rectors cannot  accept  such  an  amend- 
ment. Baker^s  Appeal,  109  Pa.  St. 
461. 

*  Looker  u.  Maynard,  179  U.  S.  46. 
For  other  cases  upon  special  instan- 
ces of  cumulative  voting,  see  Horton 
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§  577a.]       THE  LAW  OF  PBIVATB  GOBPOKATIONS.    [CHAP.  IX. 


Blection  of 
officers. 


of  corporate  officers  shall  be  condacted  legally ;'  and 
that  only  the  shareholders  shaU  vote  who  are  right< 
fully  entitled  to  do  so.  But  an  election  of  officers  will  not  be 
set  aside  because  illegal  votes  were  admitted,  if  their  rejection 
would  not  have  changed  the  result.^  Votes  cast  for  an  ineligible 
candidate  will  not  be  thrown  away,  so  as  to  elect  a  candidate 
having  a  minority  of  votes,  unless  the  persons  casting  sach 
votes  knew  that  the  person  for  whom  they  voted  was  disquali- 
fied.^   And  persons  who  at  an  election  have  a  minority  only 


V,  Wilder,  48  Ran.  222  ;  Gross  v.  W. 
Va.  R.  R.  Co.,  36  W.  Va.  174  ;  Wright 
V.  Cent.  Cal.  C.  W.  Co.,  67  Cal.  632  ; 
Gregg  V,  Granby  M^s  Co.,  164  Ho. 
616.  In  regard  to  the  camulative 
voting  for  public  officers,  see  People 
V.  Kenney,  06  N.  Y.  294;  State  o. 
Coastantine,  42  O.  St.  437. 

1  In  re  £  lection  of  St.  Lawrence 
Steamboat  Co.,  44  N.  J.  L.  529  ;  San 
Buenaventura  MTg  Co.  v.  Yassault, 
50  Cal.  534  ;  Matter  of  Long  Island 
R.  R.  Co.,  19  Wend.  37;  State  r.  New 
Orleans,  etc.,  R.  R.  Co.,  20  La.  Ann. 
489. 

The  appointment  of  a  receiver  does 
not  affect  the  right  of  shareholdera  to 
elect  directoi-s.  At  a  meeting  to  elect 
directors  the  right  of  choosing  in- 
spectors is  in  the  shareholders,  not  in 
the  directora.  State  v.  Merchant,  37 
Ohio  St.  251. 

The  corporation  should  be  made  a 
party  to  an. application  to  set  aside  an 
election.  Matter  of  Pioneer  Paper 
Co.,  36  How.  Pr.  ( N.  Y.)  102. 

A  person  who  becomes  a  share- 
holder after  an  election,  receiving  his 
certificate  of  stock  from  a  person 
who  took  part  therein,  has  no  stand- 
ing in  court  { under  a  certain  statute), 
to  compel  a  new  election.  In  re  Ap- 
plication of  Syracuse,  etc.,  R.  R.  Co., 
91  N.  Y.  1. 

3  Ex  parte  Chenango  County  Mut. 
Ins.  Co.,  19  Wend.  635;  McNeely  v. 
Woodruff,  13  N.  J.  L.  (1  Green) 362; 
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Argus   Company,    Petition   of,  138 
N.  Y.  667. 

That  inspectors  were  not  sworn  as 
prescribed  by  statute  is  no  ground  to 
set  aside  an  election.  Ex  parte 
Mohawk,  etc.,  R  R.  Co.,  19  Weod. 
iS5;  Ex  parte  Chenango  County  Mut 
Ins.  Co.,  supra.  Nor  the  fact  that 
votes  were  received,  wliich,  though 
legal,  wei*e  not  properly  proved  to  be 
so.  Conant  v,  Millandoii,  5  La.  Ann. 
542.  Nor  that  certain  persons  were 
excluded  from  voting  by  the  injunc- 
tion of  a  court  of  competent  juris- 
diction. Brown  v.  Pacific  Mail  S.  S. 
Co.,  6  Blatchf.  525. 

'  In  re  Election  of  St.  Lawrence 
Steamboat    Co.,    44   N.  J.   L.  .529; 
Jordy  V.  Hebrard,  18  La.  Anu.  456. 
See  Reg.  v.  Mayor  of  Tewkesbury, 
L.   R.  3  Q.   B.  629.     Yet  in  Baker's 
Appeal,  109  Pa.  St.  461,  it  was  held 
that  the  court  should,  in  deterroinini; 
who  were  elected,  disregard  votes  im- 
properly (cumulatively)  cast.    At  a 
shareholders'    meeting   a   majority 
vote  of  those  voting  is  good,  though 
the  vote  so  cast  is  not  a  majority  of 
all   the  stock.    State   v.  Chnte,  34 
Minn.  135.     But  see  In  re  Election  uf 
Cape  May,  etc..  Navigation  Co.,  51 
N.  J.  L.  78;  Granger  v,  Gmbb»  7 
Phila.  (Pa.)  360;  Manufacturing  Co. 
V.  Faunce,  79  Me.  440.    Wheu  seven 
directors  are  voted  for,  yet  only  fiv« 
obtain  the  requisite  pluralities  (un- 
der the  cumulative  system  of  voting)i 
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r§  578. 


of  the  votes  received  by  the  judges  of  the  election,  cannot  on 
a  quo  warranto  proceeding  brought  to  oust  the  improperly 
elected  officers,  be  declared  elected  and  inducted  into  office, 
although  it  appear  that  enough  legal  votes  to  have  given  them 
a  majority  were  offered  in  their  favor  and  rejected  by  the 
judges  of  election.* 

§  578.  The  general  rule  is  that  the  transfer  books  of  the  cor- 
poration are  the  evidence  as  to  the  persons  who  are  entitled 
to  the  rights  and  privileges  of  shareholders,  including  the  right 
to  vote.^    And  the  inspectors  of  election  need  not  and,  per- 
haps, cannot  go  behind  the  transfer  books  to  ques-  xranafer 
tion  the  right  to  vote  of  one  who  appears  by  them  to  ^*"  ®p" 
be  a  holder  of  legally  issued  stock.'    But  the  books  right  to 
are  not  under  all  circumstances  or  for  all  purposes 


their  election  is  valid.  Wright  v. 
Commonwealth,  109  Pa.  SL  560.  Un- 
less otherwise  provided,  those  who 
auemhle  at  a  shareholders*  meeting 
coostitute  a  qiioram,  although  a 
minority  of  the  stock.  Morrill  v. 
MTg  Co.,  53  Minn.  871. 

^  State  TO.  McDaniel,  22  Ohio  St. 
354.  Persons  who  take  part  in  the 
election  of  officers  and  the  formation 
of  the  company,  knowing  of  the  non- 
fulfillment of  conditions  precedent, 
cannot  afterward  hring  quo  warranto 
on  these  grounds  against  the  officers. 
Oole  «.  Dyer,  29  Ga.  434. 

'7s  re  Blection  of  St.  Lawrence 
Steamboat  Co.,  aujyra ;  People  p. 
Kobmson,  64  Cal.  373;  State  v. 
Ferris,  42  Conn.  560,  568;  Hopkin 
V.  Bnfluin,  9  R.  I.  513.  See  Wilson 
t.  Proprietors,  ib.  590;  In  re  Cedar 
Grove  Co.,  61  N.  J.  L.  422.  A  regis- 
tered shareholder  may  vote  though 
be  has  not  paid  for  his  shares. 
Sayage  r.  Ball,  17  N.  J.  Eq.  142; 
Downing  p.  Potts,  23  N.  J.  L.  66. 
Transferee  of  shares  cannot  vote 
fiQtii  the  transfer  is  registered. 
McNeil  r.  Tenth  Nat.  Bk.,  46  N.  Y. 
^,  332.  An  assignment  of  shai^es, 
with  power    of  attorney,    executed 


by  a  foreign  executor,  is  valid,  and 
the  company  is  bound  to  record  the 
transfer;  it  is  not  necessary  that 
lettera  testamentary  should  be  taken 
out  here.  Middlebrook  v.  Merchants' 
Bank,  3  Keyes  ( N.  Y. ),  135. 

^  In  re  Election  of  St.  Lawrence 
Steamboat  Co.,  supra ;  Ex  parte  Long 
Island  R.  R.  Co.,  19  Wend.  37; 
Morrsseaux  v.  Urquhart,  19  La.  Ann. 
482;  Morrill  v.  Mfg.  Co.,  53  Mich. 
371. 

A  shareholder  may  vote  though 
he  has  hypothecated  his  shares.  Ex 
parte  Willcox,  7  Cow.  (N.  Y.)  402; 
Ex  parte  Barker,  6  Wend.  509.  But 
the  pledgee  may  vote  when  the 
shares  have  been  transferred  to  his 
name.  In  re  Argus  Printing  Co.,  1 
Nor.  Dak.  434;  cf.  State  of  Oregon 
V.  Smith,  15  Oregon,  98.  A  peraon 
may  vote  on  shares  standing  in  his 
name  as  trustee.  Ex  parte  Barker, 
supra.  See  Ex  parte  North  Shore, 
etc.,  Ferry  Co.,  63  Barb.  556.  See 
also  McHenry  v,  Jewett,  90  N.  Y. 
58;  Johnston  v.  Jones,  23  N.  J.  Eq. 
216,  228.  An  administrator  can  vote. 
In  the  Matter  of  the  North  Shore 
Staten  Island  Ferry  Co.,  63  Barb. 
(N.  Y.)  .556.    A  bankrupt  may  vote 
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conclusive  as  to  the  right  to  vote ;  *  nor  are  they  conclusive 
evidence  of  the  qualification  of  directors,  where  a  statute  re- 
quires that  directors  shall  be  hana  fide  holders  of  stock.' 
Shares  held  by  the  corporation,  or  in  trust  for  it,  cannot  be 
voted  on.* 

§  579.  It  is  held  that  shareholders  have  no  implied  right  to 
vote  by  proxy ,^  but  it  is  competent  for  a  corporation 
pro^  by  a  by-law  to  authorize  votes  to  be  cast  in  that  man- 
ner.' And  inspectors  cannot  reject  a  vote  offered  by 
proxy  because  the  written  proxy  is  not  acknowledged.  A 
shareholder  must  give  his  agent  such  written  evidence  of  the 
agent's  right  to  act  as  ^vill  reasonably  assure  the  inspectors  that 
the  agent  is  acting  by  the  authority  of  the  principal.  But  the 
power  of  attorney  need  not  be  in  any  particular  form,  or  exe- 
cuted with  any  particular  formality.*  A  shareholder  repre- 
sented by  proxy  at  a  meeting  is  chargeable  with  knowledge  of 
facts  connected  with  the  proceedings  of  that  meeting  known  to 
his  proxy.* 

§  580.  A  number  of  shareholders  may  by  agreement  combine 


on  shares  standing  in  bis  name,  with 
the  assent  of  his  assignee  in  bank- 
ruptcy. State  17.  Ferris,  42  Conn. 
560. 

1  Strong  x>.  Smith,  15  Hun,  222. 
A  shareholder  cannot  vote  on  shai'es 
previously  assigned,  but  not  trans- 
ferred on  the  books  of  the  company, 
even  with  the  assent  and  in  the 
presence  of  the  assignee.  Common- 
wealth 0.  Woodward,  4  Phila.  124. 
Compare  U.  S.  R.  S.,  §5144. 

Holders  of  illegally  issued  stock 
are  not  entitled  to  vote  thereon. 
McManus  v.  Philadelphia,  etc.,  R. 
R.  Co.,  58  Pa.  St.  380. 

3  In  re  Election  of  St  Lawrence 
Steamboat  Co.,  supra. 

»McNeely  v.  Woodruff,  13  N.  J. 
L.  (1  Green)  352;  Brewster  r.  Hart- 
ley, 37  Cal.  15 ;  Ex  parte  Holmes,  5 
Cow.  (N.  Y.)  426;  Ex  parte  Des- 
doity,  1  Wend.  98.    See  §§  136,  185. 

*  ('ommon wealth  v.  Bringhurst, 
108  Pa.  St.  134;  Philips  o.  Wickham, 
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1  Paige  (N.  Y.),  590,  598;  People  r. 
Twaddle,  18  Hun,  427;  Craig  v.  First 
Presbyterian  Church,  88  Pa.  St  42; 
Taylor  ».  Griswold,  14  N.  J.  L.  222. 
None  of  these  cases,  except  the  first 
and  last,  were  cases  of  stock  corpo- 
rations. 

»  People  V.  Crossley,  69  lU.  195; 
State  V.  Tudor,  5  Day  (Conn.),  329. 
See  Philips  v.  Wickham,  1  Paige, 
590,  598;  Walker  o.  Johnson,  17  D. 
C.  A  pp.  C,  144.  Contra^  Taylor  «. 
Griswold,  14  N.  J.  L.  222,  228. 

^  In  re  Election  of  St  Lawrence 
Steamboat  Co.,  supra;  'Matter  of 
Cecil,  36  How.  Pr.  (N.  Y.)  477. 

An  irrevocable  power  of  attorney 
or  proxy  to  a  trustee,  execated  by 
a  number  of  shareholders,  is  not 
against  public  policy.  Brown  v. 
Pacific  Mail  S.  S.  Co.,  5  Blatckf. 
525. 

7  Thames  v.  Central  City  Ins.  Co., 
49  Ala.  577. 


CHAP.  IX.J        CORPORATION  AND  SHAREHOLDERS.  [§  581. 

to  control  a  corporate  election   and   elect   proper 
officers  in  the  best  interests  of  the  corporation.*    But  Sons^o?*^ 
it  has  been  held  that  such  afireements  raust  not  con-  ?^?^ 
tain  provisions  restricting  the  right  of  shareholders  voting 
to  alienate  their  shares  and  vote  by  proxy /^    And  in 
Massachosetts  it  is  held  that  an  agreement  between  sharehold- 
ers to  vote  for  one  of  them  or  for  a  third  pereon  as  manager, 
and  to  vote  to  increase  the  salaries  of  all  the  officers,  including 
the  manager,  is  void  as  against  public  policy ;  at  least  unless 
assented  to  by  all  the  shareholders.' 

§  581.  A  court  of  law  is  the  proper  tribunal  to  determine 
the  validity  of  a  corporate  election.  For,  unless  ^  ^  . 
specially  authorized  by  statute,  a  court  of  equity  has  law  the  tn- 
no  authority  to  try  this  question,  and  pronounce  teruoiueth^ 
judgment  of  amotion.*  But  when  the  question  of  TOrpomte^' 
the  validity  of  a  corporate  election  necessarily  arises  fictions. 

•'  *  '^  Injunctious 

in  the  determination  of  a  suit  properly  cognizable 
by  a  court  of  equity,  it  will  determine  that  question  as  it  would 
any  other  question  of  law  or  fact  necessary  to  be  decided  in 
order  to  settle  the  rights  of  the  parties.'^  And  a  court  of  equity 
has  jurisdiction  of  a  bill  brought  by  a  shareholder  to  procure  the 
cancellation  of  illegal  shares  and  incidentally  to  restrain  the 

^  Fluids  V.  Yates,  57  III.  516;  I  Mass.  501.  See  §  788.  On  so-caUed 
HaTemeyer  r.  Havemeyer,  11  J.  &  I '*  voting  trusts/'  see  article  byK.  L. 
S.  d06;  affirmed  86  New  York,  618; '  Cutting  in  Albany  Law  Journal, 
Beitman  p.  Steiner,  98  Alabama,  241 ;  June,  1902.  For  New  York  statute 
■ee  Barnes  v.  Brown,  80  New  York,  on  this  subject  see  section  20  of  the 
527,537.     Shareholders  may   place  '  General  Corporation  Lhw  as  amended 


their  atock  in  the  hands  of  a  deposi- 
tary, with  directions  to  vote  it  as  di- 
rected by  a  committee  appointed  by 
themselves  and  subject  to  their  con- 
trol. Railway  Co.  r.  State,  49  O.  St. 
668.  See,  also,  Chapman  r.  Bates,  60 
N.  J.  Eq.  17;  Clowes  v.  Miller,  ib. 
179;  Kreissl  v.  Distilling  Co.,  47  Atl. 
l^p.  471.  Compare  Brightman  v. 
Davis,  175  Mass.  105.    See  §  559a. 

*  Fisher  r.  Bush,  46  Hun  (N.  Y.), 
641.  But  see  Argus  Company,  Peti- 
tion of,  138  N.  Y.  557. 

*Woodruflf  r.  Wentworth,  133 
^bss.  309;   Guernsey  v.   Cood,  120 


by  chapter  355  of  the  laws  of  1901. 

*  Mechanics'  National  6k.  v.  Bur- 
nett Manuf.  Co.,  32  N.  J.  Eq.  2:^6; 
Owen  V.  Whitaker,  20  N.  J.  Eq.  122; 
Kean  ».  Union  Water  Co.,  52  N.  J. 
Eq.  813;  Neall  v.  Hill,  16  Cal.  146; 
Supreme  Lodge  v,  Simering,  88  Md. 
276;  Triesler  r.  Wilson,  89  Md.  169; 
Whitehead  v.  Sweet,  126  Cal.  67. 

^  Mechanics^  Nat.  Bank  v.  Burnett 
Manuf rMng  Co.,  supra.  Compare 
New  England  Mut.  Life  Ins.  Co.  v. 
Phillips,  141  Mass.  535;  Walker  v, 
Johnson,  17  D.  C.  App.  Ca.  144. 
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holders  from  voting  on  tbem.^  Similarly,  an  injunction  may 
be  granted,  at  the  suit  of  shareholders,  restraining  other  share- 
holders from  voting  shares  in  a  manner  contrary  to  the  purport 
of  a  provision  in  the  charter.^  But,  it  is  submitted,  courts 
should  be  chary  of  granting  injunctions  at  the  suit  of  share- 
holders restraining  other  shareholders  from  voting  at  corporate 
elections ;  and  certainly  a  preliminary  injunction  should  not  be 
granted  so  near  the  time  of  an  election  as  to  take  away  the 
votes  of  shareholders  without  giving  them  a  chance  to  be 
heard.' 

§  582.  Every  stock  corporation  has  the  implied  power  to 
make  by-laws  for  the  reflation  of  its  affairs :  ^  and 
^1^.  the  m4ority  may  competently  pass  any  reasonable 
^^*'  by-law  within  the  general  scope  of  the  corporate 

purposes  that  is  calculated  to  effect  them.'  The  power  to 
make  by-laws  is  in  the  shareholders  (not  in  the  board  of 
directors)  when  there  is  no  law  or  valid  usage  to  the  con- 
trary.* 

§  583.  By-laws  must  be  reasonable,^  and  not  in  contraven- 
tion of  the  law,  written  or  unwritten,  and  particularly  must 


1  Wood  V.  Church  B'ld'g  Ass'n,  63 
Wis.  9.  But  it  has  been  held  that 
an  injunction  will  not  be  granted 
restraining  shareholders  from  vot- 
ing on  alleged  illegal  stock,  at  least 
unless  irreparable  (threatened)  in- 
jury to  the  plaintiff  or  the  company 
be  shown.  Reed  v,  Jones,  6  Wis. 
680. 

'^Webb  V.  Ridgely,  38  Md.  364. 
An  election  of  officers  may  be  legal 
though  less  than  one-half  of  the 
stock  be  voted  thereat,  the  other 
shares  being  excluded  by  injunc- 
tion. Brown  v.  Pacific  Mail  S.  S. 
Co.,  6  Blatchf.  525. 

>Hilles  V.  Parish,  14  N.  J.  £q. 
380.    Compare  §  704. 

«  Martin  v.  Nashville  B'ld'g  Ass'n, 
2  Coldw.  ( Tenn. )  418.  See,  also,  §§  6, 
12,  15,  20.  Where  a  general  statute 
gives  corporations  power  to  make 
by-laws  for  certain  specified  pur- 
poses, a  by-law  for  a  purpose  not 
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specified  is  invalid  regardless  of  its 
reasonableness.  Ireland  v.  Globe 
Milling  Co.,  19  R.  I.  180. 

*See  Carne  v.  Brigbam,  39  Me. 
35;  State  v.  Tudor,  5  Day  (Conn.), 
329;  McFadden  v.  County  of  Los 
Angeles,  74  Cal.  571.  By-laws  con- 
tained in  a  book  issued  to  share- 
holders are  evidence  against  a 
shareholder  in  an  action  by  Uie  re- 
ceiver of  the  corporation  to  collect  a 
subscription.  Frank  o.  Morrison,  58 
Md.  423. 

«  Morton  Gravel  Road  Co.  t.  Wy- 
song,  51  Ind.4;  Carroll  o.  Mullanpliy 
S'Vgs  B'k,  8  Mo.  App.  249. 

"^  Cartan  v.  Father  Matthew  Soc'y, 
3  Daly,  20;  State  e.  MerchanU*  Ex- 
change, 2  Mo.  App.  96.  Whether  a 
by-law  is  unreasonable  or  not  is  s 
question  solely  for  the  court;  but  its 
unreasonableness  must  be  demon- 
strated. Hibemia  Fire  Engine  Co. 
V.  Harrison,  93  Pa.  St  264. 
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[§  584. 


not  contravene  the  charter  or  enabling  act  and  articles  of  asso- 
ciation.^ A  bj-law  that  would  deprive  a  shareholder  of  vested 
rights  is  invalid,*  as,  for  instance,  one  prohibiting  a  share- 
holder from  alienating  his  shares.'  And  a  majority  cannot  by 
a  by-law  impose  on  shareholders  individual  liability  for  corpo- 
rate indebtedness.^  A  by-law  consisting  of  several  distinct 
and  independent  parts  may  be  valid  in  one  part  and  void  in 
another.' 

§  694,  The  authority  which  is  competent  to  enact  by-laws  is 
competent  to  repeal  them ;'  but  no  more  can  their  repeal  than 
their  passage  affect  a  vested  right.^ 


0.  yashyiHe  B*ld*g  Ab8*ii, 
2  Coldw.  (Tenn.)  418;  State  v.  Gar- 
tis,  0  Xey.  325;  Andrews  v.  Union 
Mat.  Fire  Ins.  Co.,  37  Me.  256; 
Seneca  County  Bank  v.  lAmb,  26 
Barb.  595;  Bergman  o.  St.  Paul 
Mut  B'ld'g  Ass'n,  29  Minn.  275. 
See  Adley  v.  Reeves,  2  Maule  A  S. 
53;  Gordon  v.  Muchler,  34  La.  Ann. 
604.  Compare  Goiidard  v.  Mer- 
cliaaU'  Exchange,  9  Mo.  App.  290; 
aird  78  Mo.  609;  Kolff  v,  St.  Paul 
Fael  Exchange,  48  Minn.  215.  As 
to  by-laws  in  restraint  of  trade,  see 
Matthews  v.  Associated  Press,  136 
N.  Y.  333;  Trowbridge  o.  Hamilton, 
18  Wash.  686;  Bailey  v.  Master 
Plumbers,  103  Tenn.  99. 

*SeeKento.  Quicksilver  M'g  Co., 
18  N.  T.  159,  182;  Pentz  v.  Citizens' 
Fire  Ins.  Co.,  35  Md.  73;  Holyoke 
Bldg.  Ass'n  V.  Lewis,  1  Col.  App.  127. 
But  it  is  lield  that  a  person  becoming 
a  member  of  a  corporation  (not  a 
•tock corporation),  may  be  bound  by 
U)  agreement  that  his  relations 
tliereto  shall  be  subject  to  by-laws 
then  in  force  or  thereafter  to  be  en- 
acted. Supreme  Commandery  v. 
Ainsworth,  71  Ala.  436;  cf.  May- 
nard  o.  Interstate  Ass'n,  112  Ga. 
443,  oTerrnled  in  Interstate  Ass'n  v. 
Wooten,  113  Ga.  247.  Pain  r.  Soci^t^ 
St.  Jean  Baptists,   172    Mass.  319. 


But  see  Parish  «.  N.  Y.  Produce  Ex- 
change, 169  N.  T.  34. 

>  Moore  o.  Bk.  of  Commerce,  52  Mo. 
377;  In  re  E^aus,  67  Wis.  401;  Ire- 
land V.  Globe  Milling  Co.,  21  K.  1.  9. 
Compare  Spur  lock  o.  Pacific  Rail- 
road, 61  Mo.  319.  See  McNulU  v. 
Corn  Belt  Bk.,  164  111.  427.  A  by- 
law providing  that  a  shareholder  who 
wishes  to  sell  his  shares  must  first 
give  other  shareholders  an  oppor- 
tunity to  buy  at  the  price  which  he 
can  get,  is  invalid.  Bloede  Co.  v. 
Bloede,  84  Md.  129.  See,  also.  Trust, 
etc.,  Co.  V,  Lumber  Co.,  118  Mo.  447. 
Compare  New  Eng.  T.  Co.  v.  Abbott, 
162  Mass.  148. 

*  Reid  V.  Eatonton  MTgCo.,  40  Ga. 
98;  Trustees  v.  Flint,  13  Mete.  539. 
As  to  the  reasonable  construction 
that  should  .be  placed  on  by-laws,  see 
In  re  Dunkerson,  4  Biss.  227;  State 
V.  Conklin,  34  Wis.  21. 

^Amesbury  r.  Bowditch  Mut.  Pii-e 
Ins.  Co.,  6  Gray,  596;  State  v.  Cui*ti8, 
9  Nev.  325,  337. 

•Smith  tj.  Nelson,  18  Vt.  511;  Un- 
derbill V.  Santa  Barb.  Land  Co.,  93 
CaL  300. 

7 See  Kent  v.  Quicksilver  M'g  Co., 
78  N.  Y.  159,  182;  Parish  ©.  N.  Y. 
Produce  Exchange,  169  N.  Y.  34; 
Savage  v.  People's  B.  &  L.  Assn.,  45 
W.  Va.  276. 
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§585.  A  shareholder  has  a  right  to  inspect  the  corporate 
books  at  reasonable  intervals  ;^  and  may  enforce  this 
£pect^  right  by  mandamus?  His  right  of  inspection  may 
ow^rate  \^  exercised  through  an  expert  or  an  agent  when  he 
is  himself  too  ignorant  to  exercise  it  intelligently.' 
And  where  shareholders  are  permitted  by  the  articles  to  in- 
s[)ect  the  register,  a  shareholder  (an  attorney)  may  ins|)ect  it, 
although  he  is  really  acting  in  the  interests  of  his  clients  who 
are  in  litigation  with  the  company.* 

§  586.  On  a  transfer  of  shares  legal  relations  ordinarily 
cease  to  subsist  between  the  corporation  and  the 
shareholder  transferring  his  shares,  and — ^a  nova- 
tion taking  place — attach  themselves  to  the  trans- 
feree.* It  is  the  American  doctrine,  however,  that 
a   transfer  of  shares  in   an  insolvent  corporation. 


Transfer 
of  shares. 
Efifect. 
When  cor- 
ration  is 
Ivent. 


pors 
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^  Deodeiick  o.  Wilson,  8  Bax.  f  Tenn.) 
108;  Stone  o.  Kellugg.  Iti5  ill.  192; 
State  ex  rel.  o.  Paciiic  Brew'g  Co.,  21 
Wash.  451.  See  Angell  and  Ames  on 
Corp.,  §681 ;  2  Lindley  on  Part.  809- 
814.  Cases  in  next  note.  Penalties 
are  sometimes  attached  by  statute  to 
a  refusal  of  corporate  officers  to  al- 
low a  shareholder  to  inspect  the 
books.  See  Lewis  v.  Brainard,  53 
Vt.  510. 

^Cockbarn  v.  Union  Bk.,  13  La. 
Ann.  289;  Commonwealth  v.  Phoo- 
nix  Iron  Co.,  105  Pa.  St  111; 
Stettauer  v.  N.  Y.  etc.,  Cons. 
Co.,  42  N.  J.  £q.  46;  Matter  of 
Steinway,  159  N.  Y.  250;  People  c. 
Lake  Shore,  etc.,  R.  R.  Co.  11  Hun, 
1;  People  V.  Pacific  Mail  S.  S.  Co.,  50 
Barb.  280;  Foster  c.  White,  86  Ala. 
467;  Weihenmeyer  v.  Bittner,  88 
Md.  325.  See,  Boundette  v,  Sreinard, 
52  La.  Ann.  1333;  Cinn.  Volksblatt, 
Co.  0.  Uoffmeister,  62  Oli.  St.  189. 
The  granting  of  the  writ  is  discre- 
tionary and  not  reviewable  on  ap- 
peal. Matter  of  Sage,  70  N.  Y.  221; 
Matter  of  Tattle  v.  Iron  Nat.  B'k, 
170  N.  Y.  9.  See  Lyon  v,  Amer. 
Screw  Co.,   16  R.   I.  472.    But  the 
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shareholder  is  not  entitled  to  an 
action  for  damages  against  a  corpu- 
i-ation  fur  an  improper  refusal  of  its 
officers  to  permit  him  to  inspect  the 
books.  Legend  re  v.  Brewing  Ass'n, 
45  La.  Ann.  669. 

« State  V.  Bienville  Oil  Works  Co., 
28  La.  Ann.  204;  Phoenix  Iron  Co.  c. 
Commonwealth,  113  Pa.  St.  563. 

*  Rfigina  v.  Wilts,  etc..  Canal  Navi- 
gation, 29  L.  T.  N.  S.  922;  Weihen- 
meyer 0.  Bittner,  88  Md.  325. 

^  This  principle  is  sometimes  de- 
clared by  statute,  as  in  regard  to  na- 
tional banks,  U.  S.  Rev.  SUt  §  5139. 
**  When  an  original  subscriber  to  the 
stock  of  an  incorporated  company, 
who  is  bound  to  pay  the  instalments 
on  his  subscription  from  time  to 
time  as  they  are  called  in  by  the 
company,  tranters  his  stock  to  an- 
other person,  such  other  pei-son  is 
substituted  not  only  to  the  rights, 
but  to  the  obligations  of  the  original 
subscriber;  and  he  is  bound  to  pay 
up  the  instalments  called  for  after 
the  transfer  to  him.  The  liability 
to  pay  up  instalments  is  shifted  from 
the  outgoing  to  the  incoming  share- 
holder.   A  privity  is  created  between 
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made  to  an  irresponsible  person  for  the  purpose  of  getting  rid 
of  liability  on  the  shares,  is  void  both  as  to  the  corporation 
and  a3  to  its  creditors.^  The  English  cases,  on  the  other  hand, 
hold  that  a  shareholder,  for  the  sole  purpose  of  escaping  liabil- 
ity, may  transfer  his  shares  to  a  man  of  straw  for  a  nominal 
consideration  or  as  a  mere  gift,  even  when  the  company  is  in 
a  failing  condition;  and  if  the  transfer- be  absolute,  the  trans- 
ferrer will  be  freed  from  his  liability.*  Not  so,  however,  if  the 
transfer  be  merely  colorable,  so  that  the  transferee  as  between 
himself  and  his  transferrer  remains  a  trustee  for  the  latter.^ 


the  two  by  the  assignment  of  the  one 
and  the  acceptance  of  the  other;  and 
also  between  them  and  tlie  corpora- 
tion, for  it  would  be  absurd  to  say 
upon  general  reasoning,  that  if  the 
original  subscribers  have  the  power 
of  assigning  their  shares,  they  should, 
after  disposing  of  them,  be  liable  to 
the  burdens  which  are  thrown  upon 
the  owners  of  the  stock.**  Angell 
aod  Ames  on  Corp.,  §534;  Hartford, 
etc.,  R.  R.  Co.  V,  Boorman,  12  Conn. 
530;  Idann  v.  Currie,  2  Barb.  204; 
Isbam  V.  Buckingham,  40  N.  Y.  216; 
Cowlee  0.  Cromwell,  25  Barb.  ( N.  Y. ) 
413.  See  Biilings  v.  Robinson,  94 
X.  Y.  415 ;  Kochester  &  K.  F.  Ry.  Co. 
f.  Raymond,  158  N.  Y.  576;  Rafferty 
t.  Donald,  197  Pa.  St.  423;  Stewart  v. 
Printing  Co.,  1  Wash.  521. 

>  Nathan  v.  Whitlock,  9  Paige  (N. 
Y.),  1.52;  Maiccy  o.  Clark,  17  Mass. 
330;  Rider  v.  Morrison,  54  Md.  429; 
Welch  V.  Sargent,  127  Cal.  72.  See 
§749.  A  corporation  was  indebted 
bejood  tlie  amount  of  its  assets. 
The  defendant,  an  original  subscriber 
to  its  stock,  and  a  director,  objected 
to  the  management,  threatening  to 
bring  proceedings  for  a  winding  up. 
Thereupon,  with  the  consent  of  the 
^nuteesaud  all  the  shareholders  who 
bad  made  any  payments  on  their 
^res,  he  transferred  his  shares, 
which  were  not  fully  paid  up,  and 
resigned  from  his  position  as  trustee, 
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which  was  taken  by  his  transferee, 
who  on  his  part  agreed  to  indemnify 
defendant  from  further  liability  on 
his  subscription  or  to  craditora,  and 
loaned  to  the  corporation  enough 
money  to  make  it  solveot.  The 
transfer  was  recorded  on  the  books 
.of  the  corporation.  That  the  pur- 
pose of  the  whole  transaction  was  to 
free  defendant  from  all  further  lia- 
bility was  understood  by  all.  Held, 
that  the  receiver  could  not  recover 
from  the  defendant  the  unpaid  por- 
tion of  the  shares  dubscribed  for  by 
him.  The  court  said  that  there  were 
no  creditors  having  equities  against 
defendant  by  vii'tue  of  his  having 
been  a  shareii older,  and  that  the  re- 
ceiver represented  only  the  corpora- 
tion which  had  assented  to  the  sub- 
stitution of  the  transferee's  liability 
for  that  of  defendant.  Billings  v. 
Robinson,  94  N.  Y.  415. 

'^In  re  London,  etc.,  Assurance 
Co.,  Jessopp's  Case,  2  De  G.  A  J. 
638;  In  re  Mexican,  etc.,  Co.,  De 
Pass's  Case,  4  De  G.  <&  J.  544;  Har- 
rison*s  Ciise,  L.  R.  6  Ch.  286;  King's 
Case,  ib.  196;  Master's  Case,  L.  R. 
7  Ch.  296,  note;  Williams's  Case,  1 
Ch.  Div.  576.  See  Thompson's  *»  Li- 
ability of  Stockholdei-s,"  §  213. 

'Chinnock's  Case,  Johns.  (Eng. 
Ch.)  714;  In  re  Mexican,  etc.,  Co., 
Hyman's  Case,  1  De  G.,  F.  &  J.  75; 
In  re  Mexican,  etc.,  Co.,  Costello*s 
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§  587.]         THE  LAW  OF  PJBIVATB  COEPOKATION8.    [CHAP.  IX. 

A  transfer  to  an  infant  does  not  divest  the  transferrer  of  his 
liability ;  ^  nor  a  transfer  to  the  company  or  to  its  directors  on 
its  account,^  or  to  a  mere  nominee  of  the  directors.^ 

§  587.  The  transferee  (on  the  books  of  the  corporation)  of 
shares  that  are  not  fully  paid  up  is  liable  for  calls 
of  trans-       made  for  the  unpaid  portion  during  his  ownership.^ 
leree.  ^  person  becomes  legally  entitled  to  shares  by  hav- 

ing them  transferred  to  him  on  the  books  of  the  corporation; 
a  certificate  being  but  evidence.^  It  is  also  held  that  an  assign- 
ment and  delivery  of  the  stock  certificate  will  pass  the  legal 
title  to  shares  transferable  only  on  the  books  of  the  company, 
though  there  be  no  such  transfer.*  And  a  transferee  of  shares, 
who  procures  a  transfer  to  be  made  to  himself  on  the  books  of 
the  corporation,  is  liable  to  the  assignee  in  bankruptcy  of  the 
corporation,  for  the  unpaid  balance  on  the  shares,  although  he 
merely  holds  them  as  collateral  security  for  the  debt  of  his 
transferrer.^ 


Case,  2  DeG.,  F.  <&  J.  802;  Payne's 
Case,  L.  K.  9  £q.  228;  In  re  Bank 
of  Uiodustan,  Ex  parte  Kintrea,  L. 
K.  5  Gh.  95;  Gilbert's  Case,  ib.  569. 

iSymon's  Case,  L.  R.  5  Ch.  298; 
Weston's  Case,  ib.  614;  Costello's 
Case,  L.  R.  8  £q.  604. 

3  Richmond's  Ez'i*s'  Case,  8  De  G. 
A  Sm.  96;  In  re  Newcastle,  etc.,  Ins. 
Co.,  Ex  parte  Henderson,  19  Beav. 
]07;  Daniell's  Case,  22  Beay.  43. 
In  America,  however,  unless  the  cor* 
poration  were  insolvent,  a  transfer 
to  it  would  be  valid  for  most  pur- 
poses.    See  §§  134,  135,  747. 

«  Eyre's  Case,  31  Beav.  177. 

*  Webster  r.  Upton,  91  U.  S.  65; 
Hartford  and  N.  H.  R.  R.  Co.  v. 
Boorman,  12  Conn.  530;  Bend  v. 
Susquehanna  Bridge  Co.,  6  Har.  A 
J.  (Md.)  128;  Hall  o.  United  States 
Ins.  Co.,  5  Gill  (Md.),  484;  Merri- 
mac  M'g  Co.  r.  Bagley,  14  Mich. 
501;  Huddersfield  Canal  Co.  v. 
Buckley,  7  T.  R.  36;  Cowles  v, 
Cromwell,  25  Barb.  413;  Fouche  v. 
Merchants    Nat.    B'k,  110   Ga.  827; 
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Efird  V,  Piedmont,   etc.,   Land  Co., 
65  S.  C.  78. 

A  contrary  doctrine  seems  to  pre- 
vail in  Pennsylvania.  Pittsburgh, 
etc.,  Coal  Co.  v.  Otterson,  4  Weekly 
Notes  of  Cases,  545 ;  Frank's  Oil  Co. 
t?.  McCIeary,  63  Pa.  St.  317;  Palmer 
c.  Ridge  M'g  Co.,  34  Pa.  St  288; 
Canal  Co.  v.  Sansom,  1  Binney,  70, 75. 
See  Messersmith  v.  Sharon  S'v'gs 
Bk.,  96  Pa.  St.  440;  Finletter  v.  Ap- 
pelton,  195  Pa.  St.  349.  Compare 
Pittsburgh  and  Connellsville  R.  R- 
Co.  V.  Clarke,  29  Pa.  St.  146;  Graif  v. 
Pittsburgh  and  Steuben vi lie  R.  R. 
Co.,  31  Pa.  St.  489. 

6  Hawley  v,  Upton,  102  U.  S.  314; 
Agricultural  Bank  v.  Burr,  24  Me. 
256.  See  Agricultural  Bank  r.  Wil- 
son, ib.  273;  Firet  Nat.  Bk.  ».  Gif- 
ford,  47  Iowa,  575,  583;  Russell, 
Rec'r,  V.  Easterbrook,  71  Conn.  50. 

«  Leitch  V.  Wells,  48  N.  Y.  585; 
Robinson  o.  National  Bank,  95  N.  Y. 
637;  Ash  ton  v.  Zeila  Mining  Co.,  134 
Cal.  408. 

7  PuUman  o.  Upton,  96  U.  S.  828; 
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§  588.  In  a  recent  New  York  case  a  person  transferred  his 
shares  by  delivery  of  the  certificate  with  a  power  of  attorney, 
the  name  of  the  transferee  was  entered  on  the  dividend  hook^ 
and  the  corporation  paid  him  dividends  for  four  years.  The 
stock  was  not  transferred  on  the  transfer  book,  but  no  pro- 
vision in  the  constitution  or  by-laws  required  it.  The  court 
held  that  the  corporation  could  not  recover  of  the  transferrer, 
having  so  long  recognized  th^  transfer,  and,  the  corporation 
being  insolvent,  the  receiver  stood  in  no  better  position.^ 

§  589.  The  constitution  or  by-laws  of  the  corporation  may 
contain  provisions  reflating  the  transfer  of  shares. 
If  these  provisions  a.^  not   observed,  neither  the  ]^^, 
shareholder  nor  his  transferee  may  take  advantage 
of  their  non-observance,^  though  on  the  one  hand  the  corpora- 
tion may  refuse  to  recognize  an  irregular  transfer,^  and  in  most 
cases  of  irregular  transfers  the  shareholder  will  not  divest  him- 
self of  any  liability  toward  creditors,^  although  liability  may 


National  Bank  v.  Case,  00  U.  S.  628; 
FoQche  V.  Merchants  Nat.  B^k,  110 
6a.  827.  So  the  executor  of  a  share- 
holder may  become  liable.  See 
Diven  u.  Duncan,  41  Barb.  520.  See 
§741. 

1  Catting  V.  Damerel,  88  K.  Y.  410. 
Compare  Yale  Mills  v.  Spalding,  62 
N.  H.  605. 

>  Johnson  v.  Underhill,  52  N.  Y. 
203;  Bank  of  Utica  v.  Smalley,  2 
Cow.  (N.  Y.)  770;  Quiner  r.  Marble- 
head  Social  Ins.  Co.,  10  Mass.  476; 
Pfcrrott  V.  Byers,  40  Cal.  614;  New- 
berry ».  Detroit,  etc.,  MTg  Co.,  17 
Mich.  141;  Duke  v.  Cahawba  Nay. 
Co.,  10  Ala.  82;  Cheltenham,  etc., 
R*y  Co.  JO,  Daniel,  2  Eng.  R'y  Cas. 
728.  Compare  Weston  v.  Bear  River, 
etc..  Water  and  M'g  Co.,  5  Cal.  186; 
S.  C,  6  Cal.  425;  Naglee  v.  Pacific 
Wliarf  Co.,  20  Cal.  529. 

Holbrook  r.  Fauquier,  etc.,  Turn- 
pike Co.,  3  Cranch,  Cir.  Ct.  425;  Hall 
t.  Rose  Hill  Road  Co.,  70  111.  673; 
Helm  r.  Swiggett,  12  Ind.  196;  com- 
pare State  V.  New  Orleans  Gas  Light 


Co.,  25  La.  Ann.  413;  Townsend  v. 
Mclver,  2  S.  C.  25.  A  consent  of  the 
board  of  directors  to  the  transfer  of 
stock  must,  when  made  necessary, 
be  evidenced  by  a  recorded  resolu- 
tion of  the  board.  Pittsburgh  and 
Connellsville  R.  R.  Co.  v.  Clarke,  29 
Pa.  St.  146;  semble  contra^  Ellison  v. 
Schneider,  25  La.  Ann.  435.  See, 
also,  regarding  the  consent  of  direct- 
ors to  a  transfer,  Shepherd*s  C<vse, 
L.  R.  2  Eq.  564;  Slee  r.  International 
Bank,  17  L.  T.  N.  S.  425;  In  re 
Gresham  Life  Assurance  Soc;  Ex 
•parte  Penney,  L.  R.  8  Ch.  446. 

*  Shellington  v.  Rowland,  53  N.  Y. 
371;  see  §  748.  Still  it  is  held  in 
England  that  if  the  transferrer  has 
done  all  in  his  power  to  perfect  the 
transfer,  he  is  discharged  from  his 
liability  as  shareholder.  Shortridge 
v.  Bosanquet,  16  Beav.  84;  Nation^s 
Case,  L.  R.  3  Eq.  77;  Fyfe*s  Case, 
L.  R.  4  Ch.  768;  Ward  A  Garfit's 
Case,  L.  R.  189.     But  see  §  748. 

Prima  facie  a  person  whose  name 
appears  on  the  books  of  the  corpo- 

595 


[§  590.    THE  LAW  OF  PRIVATE  CORPOKATIONS.  [CHAP.  IX. 


attax^h  to  his  transferee.*  If,  however,  the  corporation,  or 
those  of  its  officers  who  have  charge  of  the  transfers  of  shares, 
recognize  a  transfer  made  in  good  faith,  though  irregularly, 
the  corporation  may  be  estopped  from  denying  its  validity.' 
And  if  the  corporation,  on  the  demand  of  a  transfereei  of 
shares,  refuses  without  legal  reason,  i.  6.,  wrongfully,  to  reg- 
ister a  transfer,  it  will  be  deemed  to  have  waived  the  require- 
ment that  transfers  shall  be  registered,  and  the  transferee,  as 
against  the  corporation,  will  have  the  full  rights  of  a  share- 
holder.* 

§  690.  The  following  is  from  the  opinion  of  the  New  York 
Court  of  Appeals  by  Judge  Davis  in  New  York  and  New 
Haven  R.  R.  Co.  v.  Schuyler :  *  "  Where  the  stock  of  a  corpora- 
tion is  by  the  terms  of  its  charter  or  by-laws  transferable  only 
on  its  books,  the  purchaser  who  receives  a  certificate  with 
power  of  attorney,  gets  the  entire  title,  legal  and  equitable,  as 
between  himself  and  his  seller,  with  all  the  rights  the  latter 
possessed ;  but  as  between  himself  and  the  corporation  he  ac- 
quires only  an  equitable  title  which  they  are  bound  to  recog- 
nize and  permit  to  be  ripened  into  a  legal  title,  when  he  presents 
himself,  before  any  effective  transfer  on  the  books  has  been 
made,  to  do  the  acts  required  by  the  charter  or  by-laws  in  order 
to  make  a  transfer.^  Until  those  acts  be  done  he  is  not  a  stock- 
holder, and  has  no  claim  to  act  as  such,  but  possesses  as  between 
himself  and  the  corporation,  by  virtue  of  the  certificate  and 
power,  the  right  to  make  himself,  or  whomsoever  he  chooses,  a 
stockholder  by  the  prescribed  transfer.  The  stock  not  having 
passed  by  the  delivery  of  the  certificate  and  power  of  attorney, 
the  legal  title  remains  in  the  seller,  so  far  as  affects  the  com- 
pany and  subsequent  honajide  purchasers  who  take  by  transfers 
duly  made  on  the  books.     And  hence  a  buyer  in  good  faith  of 


ration  is  a  shareholder  as  to  it  and 
as  to  the  public.  State  r.  Ferris,  42 
Conn.  560;  Holyoke  Bank  v.  Bum- 
ham,  11  Cash.  183;  Skowhegan  Bank 
9.  Cutler,  40  Me.  315;  Matter  of 
Empii-e  City  Bank,  18  N.  Y.  200; 
Stanley  v,  Stanley,  26  Me.  191 ; 
Worrall  v,  Judson,  5  Barb.  210. 

^  Upton  V.  Barnham,  3  Bias.  431 ; 
Straffon'8  Ex'r's  Case,  1  De  G.,  M.  A 
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G.  576;  Cheltenham,  etc.,  K*y  Go.  v. 
Daniel,  2  Eng.  R'y  Gas.  72& 

3  Isham  V.  Buckingham,  49  N.  Y. 
216;  Bargate  v.  Shortridge,  5  H.  L. 
C.  297 ;  Scripture  o.  Franoestown 
Soapetone  Co.,  50  N.  H.  571. 

>  Robinson  v.  National  Bank,  95 
N.  Y.  637. 

*  34  N.  Y.  30,  80. 

*  Townsend  o.  Mclver,  8  S.  C.  85. 
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a  person  in  whose  name  the  stock  stands  on  the  books,  who 
takes  a  transfer  in  conformity  to  the  charter  or  by-laws,  per- 
mitted to  be  made  by  the  authorized  otlicer  of  the  corporation, 
becomes  vested  with  a  complete  title  to  the  stock,  and  cuts  off 
all  the  rights  and  equities  of  the  holder  of  the  certificate  to  the 
stock  iUdf.  What  other  rights  and  equities  he  may  possess  is 
another  question,  but  if  the  transferee  has  taken  in  good  faith, 
and  for  value,  the  stock  is  gone  beyond  his  reach,  and  beyond 
recall  by  the  corporation." 

§  591.  The  case  from  which  the  above  citation  is  taken 
decided  that  a  corporation  is  liable  in  damages  to  the 
lima  fide  holder  of  certificates  of  shares  issued  by  the  oorponSion 
proper  corporate  officers  in  due  form,   but  fraud-  'fye^SSs. 
ulently  and  in  excess  of  the  amount  .of  capital  stock 
authorized  by  its  charter.^ 


1  New  York  aod  N.  H.  R.  R.  Co. 
9.  Schuyler,  34  N.  Y.  30  ;  accord, 
WiUis  0.  Pry,  13  Phila.  (Pa.)  33; 
Titos  c.  Great  WesterD  Turnpike 
Road,  5  Lans.  ( N.  Y. )  251.  See,  also, 
AUen  V.  Soutli  Boston  R.  R.,  150 
Mass.  200;  First  Ave.  Land  Co. 
V.  Parker,  111  Wis.  1.  Compare 
Wright's  Appeal,  09  Pa.  St.  425.  See 
f598. 

But  a  corporation  cannot  be  com- 
pelled to  transfer  stock  issued  in 
contravention  to  the  act  of  incorpo- 
ration. People  V.  Sterling  Mfg.  Co., 
82  111.  457.  A  corporation  is  liable 
to  a  bona  fide  holder  for  ralue  of  a 
stock  certificate  on  which  the  name 
of  the  president  was  forged  by  a  per- 
son who  was  the  secretary,  treasurer, 
and  transfer  agent  of  the  corpora- 
tion, having  charge  of  its  books  re- 
lating to  the  issue  and  transfer  of 
stock.  The  said  person  had  also 
countersigned  the  certificate  as  treas- 
urer and  transfer  agent,  and  the  cer- 
tificate seemed  regular.  The  holder 
had  made  inquiry  at  defendant's  of- 
fice, and  was  told  by  the  person  in 


charge  (the  forger)  that  the  certifi- 
cate was  good.  Fifth  Av.  Bk.  v. 
Forty-Second  St  R.  R.  Co.,  137  N.  Y. 
*231.  See  Jarvis  v,  Manhattan  Beach 
Co.,  148  N.  Y.  652. 

But  the  same  court  held  that  a  cor- 
poration is  not  liable  when  its  presi- 
dent signs  as  transfer  agent,  and 
dates  the  cei'tificate  at  a  time  in  the 
past  when  he  was  transfer  agent;  it 
was  forgery.  Manhattan  Life  Ins. 
Co.  V.  Forty-Second  St.  R.  R.  Co., 
139  N.  Y.  146.  See,  also,  Hill  v. 
Jewett  Pub.  Co.,  154  Mass.  172.  A 
corporation  is  not  liable  to  an  inno- 
cent purchaser  for  raissue  of  surren- 
<dered  stock  certificates  by  manager 
who  has  no  authority  to  issue  certi- 
ficates for  any  purpose,  and  who  has 
not  been  invested  with  apparent  au- 
thority or  indicia  of  ownership  by 
the  corporation.  Knox  v.  Eden 
Musee,  148  N.  Y.  441.  The  fact  that 
in  this  instance  a  by-law  requiring 
immediate  cancellation  of  surren- 
dered certificates  was  not  observed, 
does  not  make  the  company  liable, 
lb. 
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§  592.  In  registering  transfers  the  corporation  owes  to  the 
Liability  of  individual  shareholders  the  duty  to  act  carefully, 
conwration  and  if  it  fails  to  exercise  proper  vlmlance  it  will  be 

m  register-  *•      *  ^ 

iugtrana-  liable  to  the  shareholder  injured.^  Likewise  if  the 
corporation  has  notice  that  the  nominal  holder  is  an 
executor  or  trustee,  it  will  be  affected  with  notice  of  the  terms 
of  his  trust  and  will  be  liable  to  the  beneficiaries  if  it  permit 
a  wrongful  transfer  to  be  entered  on  its  books.^  But  when  an 
executor  has  unrestricted  power  to  transfer  the  assets  of  his 
estate,  a  corporation  is  not  bound  to  see  that  he  is  not  defraud- 
ing the  estate  in  making  transfers  of  its  stocks.^ 

§  593.  A  corporation  is  liable  to  the  lawful  owner  if  it 

transfers  shares  on  a  forged  order.*    Thus,  a  bank 

teanrfere  *^'    which  has  permitted  a  transfer  of  shares  to  be  made 

on  foiled      on  a  forged  power  of  attorney,  may  be  compelled  to 

issue  new  certificates  to  the  shareholder  to  whom 

the  shares  belonged,  and  account  to  him  for  dividends  paid  on 


1  PeDDsylvania  R.  R.  Co.'s  Appeal, 
86  Pa.  St.  80;  Caulkins  v.  Gas  Light 
Co.,  85  Tenn.  683;  Woodliouse  v. 
Crescent  Mut  Ins.  Co.,  35  La.  Ann. 
238.  Plaintiff  need  not  sue  to  have 
the  transfer  set  aside,  but  may  sue 
the  corporation  for  the  value  of  his 
stock.  lb.  See  KeppePs  Admr's  v. 
Petersburg  R.  R.  Co.,  Chasers  Dec. 
167;  Tel.  Co.  v.  Davenport,  97  U.  S. 
369;  Sewall  v.  Boston  Water  Power 
Co.,  4  Allen,  277. 

^  Stewart  v.  Firemen^s  Ins.  Co.,  53 
Md.  564;  Lowry  v.  Commercial,  etc., 
Bk.,  Taney's  Dec.  310;  Webb  v, 
Graniteville  Mfg.  Co.,  11  S.  C.  396; 
Caulkins  v.  Gas  Light  Co.,  85  Tenn. 
683;  Magwood  v.  Railroad  Bk.,  5  S. 
C.  379.  See  Peck  v.  Providence  Gas 
Co.,  17  R.  I.  275.  Compare  Smith  u. 
Railroad,  91  Tenn.  221.  A  corpora- 
tion is  not  liiible  in  damages  for  re- 
fusal to  transfer  stock,  standing  in 
name  of  decedent,  where  the  right 
of  the  executors  to  sell  is  doubtful, 
or  where  they  have  impeached  their 
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right  to  transfer.     Livezey  o.  Pacific 

tR.  R.  Co.,  157  Pa.  St.  75. 

»  Crocker  v.  Old  Colony  R.  R.  Co., 
137  Mass.  417;  Hughes  r.  Drovers 
Bank,  86  Md.  418.  Compare  Peck  t. 
Providence  Gas  Co.,  17  R.  I.  275.  A 
corporation  cannot  require  an  execu- 
tor to  leave  with  it  certified  copies 
of  the  will,  etc.,  which  he  fumisbei 
as  proof  of  his  authority.  Biiti  v. 
Chicago,  etc,  R.  R.  Co.,  137  Mass. 
428. 

^  Brisbane  o.  Delaware,  etc.,  R.  K. 
Co.,  94  N.  Y.  204;  Midland  R'y  Co. 

^v.  Taylor,  8  H.  L.  C.  751;  Sewall  c. 
Boston  Water  Power  Co.,  4  Allen, 
276;  Pratt  v.  Taunton  Copper  Co., 
123  Mass.  110;  Loring  v.  Salisbury 
Mills,  125  Mass.  138;  Machinists' 
Nat  Bk.  V.  Field,  126  Mass.  345; 
Pratt  0.  Boston  and  Albany  R  R. 
Co.,  lb.  443;  Chicago  Edison  Co. «. 
Fay,  164  111.  323;  Swan  o.  North 
British,  etc.,  Co.,  7  H.  A  N.  603;  8.  C, 
on  Appeal,  2  H.  <ft  C.  175;  Kraft 
County  Bank  v.  Bank,  183  OaL  61 


CHAP.  tX.]      CORPORATION  AND  SHAREHOLDERS. 


[§  695. 


them.'  And  if  A.  in  good  faith  purchases  shares  from  a  share- 
holder who  himself  has  bought  on  the  faith  of  forged  transfers 
which  the  company  had  registered,  and  the  company  registers 
A.  as  a  shareholder,  but,  subsequently,  discovering  the  forgery, 
erases  his  name,  he  will  be  entitled  as  against  the  company  to 
be  placed  in  as  good  a  position — by  award  of  damages  or 
delivery  of  other  shares — as  he  would  have  been  in  had  the 
transfers  been  valid.'  But  the  simple  fact  that  the  company 
has  roistered  a  forged  transfer,  using  due  care,  does  not  estop 
it  from  contesting  the  validity  of  the  certificate  which  it  has 
forwarded  to  the  purchaser,^  for  in  such  a  case  the  purchaser 
did  not  act  on  the  faith  of  the  company's  action.* 

§  594.  A  corporation  will  also  be  liable  to  the  holder  of  a 
stock  certificate  for  damages  arising  from  a  transfer 
which  it  permits  to  be  made  in  violation  of  it  own  oF^^aws!" 
regolations.  Thus,  where  stock  is  transferable  on 
the  books  of  the  company  only  on  surrender  of  the  certificates, 
and  a  by-law  further  provides  that  no  new  certificate  shall  be 
Lssaed  until  the  previous  certificate  shall  have  been  cancelled, 
if  the  corporation  issues  new  certificates  to  a  former  holder 
who  represents  that  he  has  lost  his  certificates,  but  who  has 
reallv  transferred  them  for  a  valuable  consideration,  the  cor- 
poration  will  be  liable  to  the  transferee  for  the  value  of  the 
stock,  but  not  for  dividends,  as  a  production  of  certificates 
was  not  required  for  their  collection.' 

§  595.  If,  however,  a  corporation  using  proper  care  and  vio- 
lating none  of  its  regulations,  transfers  shares  un-  indisre- 
wittingly  in  disregard  of  rights  with  notice  of  which   §^^^^j 
it  is  in  no  way  affected,  it  will  not  be  liable."    Thus,  ^nich  cor- 
where  shares  standing  on  the  bogks  of  the  corpora-  has  no 
tion  in  the  name  of  a  judgment  debtor,  are  sold  by   "®**°®' 


*  Pollock  t>.  National  Bank,  7  N.  Y. 
274;  Blaisdell  o.  Bohr,  6S  Ga.  66; 
Penna.  Co.  r.  Ins.  Co.,  181  Pa.  St.  40. 

'  In  re  Bahia,  etc.,  R'y  Co.,  37  L. 
J.  Q.  B.  176.  See  Sayings  Bank  v. 
Baltimore,  63  Md.  6. 

•  Waterhouse  u.  London  and  S.  W. 
R.  Co.,  41  L.  T.  N.  S.  553;  see,  also. 


Simm  r.  Anglo-American  Telegraph 
Co.,  5  Q.  B.  Div.  188. 

^  Simm  V.  Anglo-American  Tele- 
graph Co.,  supra  ;  see  §§  597,  698. 

^  Cleveland  and  Mahoning  R.  R. 
Co.  V.  Bobbins,  85  Ohio  St.  483; 
Banko.  Lanier,  11  Wall.  369;  Conk- 
lin  V.  Second  Nat.  Bk.,  45  N.  Y.  665; 


<  For  note  6  see  page  600. 
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§  596.]  THIS  LAW  OF  PBtVATB  CORPORATJOltS,   [CHAP.  tX. 


the  sheriff  as  the  debtor's  property,  and  a  court  of  last  resort, 
after  a  fair  contest  by  the  corporation,  orders  the  stock  to  be 
transferred  to  the  purchaser  under  the  sheriff's  sale,  the  corpo- 
ration is  not  liable  to  the  holder  of  the  certificate  who  took  no 
steps  to  protect  himself.^  Again,  if  the  plaintiff  is  the  equita- 
ble owner  of  shares  standing  in  the  name  of  another  who 
claims  to  be  the  absolute  owner  of  them,  the  plaintiff  cannot 
recover  their  value  from  the  corporation  on  its  refusal  to  issue 
certificates  to  him.  Under  such  circumstances  the  corporation 
is  not  bound  to  take  on  itself  the  peril  of  issuing  the  certifi- 
cates, and  thus  deciding  between  rival  claimants.'  In  a  suit 
against  a  corporation  by  a  person  who  claims  to  be  the  owner 
of  stock  standing  in  the  name  of  another,  and  alleged  to  have 
been  illegally  transferred  on  the  books  of  the  company,  the 
demand,  if  for  damages,  must  be  bsised  on  allegations  of  wrong- 
ful acts  on  the  part  of  the  corporation ;  and  if  the  demand  is 
for  the  recovery  of  the  stock  itself,  the  person  to  whom  it  has 
been  transferred  is  a  necessary  party .^ 

§  596.  Accordingly,  a  corporation  may  maintain  a  bill  of 
interpleader  against  two  opposing  claimants  of  a 
dividend  due  on  shares  of  its  capital  stock  origi- 
nally held  in  trust  for  one  of  them  by  a  third  person 
who  had  fraudulently  transferred  them  to  the  other  through 
mesne  conveyances.  Upon  such  bill  the  court  may  determine 
which  claimant  is  entitled  to  the  dividend,  but  not  whether  the 
corporation  is  liable  to  the  one  defrauded,  for  permitting  the 
transfer  to  be  made.*    A  corporation  cannot,  however,  sustain 


Inter- 
pleader. 


Strange  v,  H.  and  T.  C.  R.  R.  Co., 
63  Tex.  162  ;  Tafft  v.  Prsesidio,  etc., 
R.  R.  Co.,  84  Cal.  131 ;  Supply  Ditch 
Co.  V.  Elliot,  10  Col.  327.  See  Baker 
V.  Wasson,  lb.  150 ;  Cushman  v. 
Thayer  MTg  Co.,  76  N.  Y.  365; 
Joslyn  V,  Distilling  Co.,  44  Minn. 
183. 

^  See  Williams  v.  Mechanics^  Bank, 
5  Bl.itchf.  59  ;  Smith  v.  Railroad,  91 
Tenn.  221.  Compare  Dickinson  v. 
Central  National  Bank,  129  Mass. 
279. 

1  Friedlander  v.  Slaughter  House 
Co.,  31  La.  Ann.  523. 
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*^  National  Bank  r.  Lake  Shore, 
etc.,  R.  R.  Co.,  21  Ohio  St.  221. 
Compare  Baker  v,  Marshall,  15 
Minn.  177. 

A  judgment  decreeing  against  a 
corporation  that  the  plaintiff  is  the 
owner  of  stock  eyidenced  by  a  lost 
certificate,  should  provide  for  indem- 
nity from  the  plaintiff  to  the  corpo- 
ration. Galveston  City  Co.  v.  Sibley, 
56  Tex.  269. 

*  Reid  V,  Commercial  Ins.  Co.,  82 
La.  Ann.  546. 

4  Salisbury  Mills  o.  Townsend,  109 
Mass.  115. 


CUAP.  IX.J      GOliPOiSATiOl^  AKD  SHABB&fiOLt)£RS. 


t§  697. 


a  bill  of  interpleader  to  force  opposing  claimants  to  contest 
with  each  other  the  ownership,  of  shares,  when  the  corporation 
has  already  issued  a  certificate  to  one  of  them ;  since,  under 
such  circumstances,  having  to  admit  that  as  to  one  of  the  con- 
testants it  is  a  wrong-doer,  it  is  not  entitled  to  that  form  of 
remedy.* 

§  597.  If  a  corporation  by  mistake  or  in  ignorance  of  ma- 
terial facts  registers  an  improper  transfer  or  issues  a 
certificate,  it  is  not  precluded  from  denying  as  against  J*^*"^  ^ 
the  transferee  his  title  as  shareholder.^  But  it  can-  misteke. 
not  impugn  his  title  under  such  circumstances  to  the  injury  of 
subsequent  purchasers  who,  on  the  faith  of  the  company's  ac- 
tion, have  bought  the  shares  without  notice  of  any  impro- 
priety.^ In  a  recent  Maryland  case  a  savings  bank  made  a 
loan  on  the  security  of  a  stock  certificate  on  which  the  indorse- 
ment for  transfer  was  forged.  The  borrower  afterwards  ap- 
plied for  a  further  loan,  and  the  bank  assented  on  condition 
that  the  corporation  should  make  out  a  new  certificate  to  the 
bank.    This  the  corporation  did,  and  the  bank  on  the  security 


1  Mount  Holly  Turnpike  Co.  v. 
Ferre*,  17  N.  J.  Eq.  117. 

<  Wright*8  Appeal,  99  Pa.  St.  425 ; 
Houston,  etc.,  R^y  Co.  v. Van  Alstyne, 
56  Tex.  439;  Centi*al  R.  R.  Co.  v. 
Ward,  S7  6a.  515;  Hare  v.  London 
and  N.  W.  R*y  Co.,  Johns.  (Eng.) 
722. 

In  a  Massachusetts  case  the  de- 
fendant, in  good  faith,  presented  to 
plaintiff  for  a  transfer  a  certificate 
of  plaintiff's  stock,  on  which  the 
owner^s  name  to  the  power  of  at- 
torney on  the  back  had  been  forged. 
Afterwards  defendant  sold  the  stock 
to  a  third  person,  to  whom,  on  de- 
fendant's request,  the  plaintiff  issued 
a  new  certificate.  Thus  the  plain- 
tiff had  no  remedy  against  such 
third  person,  being  estopped  as  to 
him ;  and  haying  been  forced  to 
issue  equiTalent  certificates  to  the 
real  owner,  was  damaged.  IfeZd,  it 
could  maintain  an  action  against  de- 
fendant,   and    as    damages   could 


recover  the  costs  and  expenses  of  the 
suit  (exclusive  of  counsel  fees)  by 
which  plaintiff  had  been  forced  to 
issue  new  certificates  to  the  real 
owner,  plaintiff  having  notified  de- 
fendant to  defend  that  suit;  also  the 
amount  paid  in  good  faith  by  plain- 
tiff for  the  equivalent  shares  with 
which  it  replaced  the  shares  trans- 
feiTed  on  the  forgery,  and  this 
although  the  stock  was  then  of  a 
higher  value  in  the  market  than  at 
the  time  when  the  forgery  was  com- 
mitted ;  and  also  the  dividends  which 
plaintiff  had  had  to  pay  the  real 
owner.  Boston  and  A.  R.  R.  Co.  v, 
Richardson,  135  Mass.  473. 

*See  Ward  v.  South  Eastern  R'y 
Co.,  2  E.  <&  E.  812;  Hart  v,  Fron- 
tino,  etc.,  Mining  Co.,  L.  R.  5  Ex. 
Ill;  Boston  and  A.  R.  R.  Co.  o. 
Richardson,  135  Mass.  473;  Metro- 
politan Savings  Bank  v.  Baltimor«f 
63  Md.  6. 

601 


§  598.]  THE  LAW  OF   PRIVATE  CORPORATIONS.    [CHAP.  IX. 


of  the  new  certificate  made  a  further  loan.     When  the  forgery 
was  discovered  the  bank  brought  suit  against  the  corporation, 
and  was  allowed  to  recover  the  amount  of  the  second  loan,  but 
not  the  amount  of  the  first.^ 
§  598.  Accordingly,  a  certificate  of  stock  in  a  corporation, 

under  the  corporate  seal,  and  signed  bv  the  officers 
co^ra^  ^  authorized  to  issue  certificates,  estops  the  corpora- 
certificate.    ^^^^  ^  deny  its  validity   as  against  one  who  has 

taken  it  for  value  without  knowledge  or  notice  of 
any  fact  tending  to  show  that  it  has  been  irregularly  issued.' 


^Metropolitan  Savings  Bank  o. 
Baltimore,  63  Md.  6. 

'Moores  o.  Citizens^  National 
Bank,  111  U.  S.  156,  165.  In  this 
case  the  plaintiff  lent  money  to  the 
cashier  of  a  bank  for  his  own  use, 
and  took  from  him  as  security  a 
certificate  of  stock  written  by  him 
on  one  of  the  printed  forms  which 
the  president  had  signed  and  left 
with  the  cashier  to  be  used  if  needed 
in  the  president's  absence.  The  cer- 
tificate certified  that  the  plaintiff 
was  the  owner  of  the  stock  *^  trans- 
ferable only  on  the  books  of  the 
bank  on  the  surrender  of  this  cer- 
tificate,^* and  the  by-laws  did  in  fact 
provide  that  certificates  should  be 
issued  only  on  surrender  of  the 
former  certificate.  The  cashier 
falsely  reprcRented  to  the  plaintiff 
that  he  owned  the  stock  in  question 
and  had  titinsferred  it  to  the  plain- 
tiff. The  casliier  did  not  surrender 
any  certificate  to  the  bank,  or  make 
any  transfer  on  its  books  to  the 
plaintiff;  he  never  repaid  the  money 
loaned  and  was  insolvent.  The 
bank  never  ratified  or  received  any 
benefit  from  the  transaction,  ffeldj 
on  the  refusal  of  the  bank  to  recog- 
nize the  certificate  as  valid,  the 
plaintiff  could  not  recover  from  the 
bank  its  value,  and  could  not  sus- 
tain her  case  by  evidence  that  in  one 
or  two  other  instances  the  cashier 
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had  issued  certificates  without  any 
certificate  being  surrendered. 

The  court  further  held  that  tbe 
representations  of  the  cashier,  be- 
yond those  in  the  certificate,  were 
made  by  him  personally,  and  not  on 
behalf  of  the  bank.     ''  The  daty  of 
transferring  his  stock  to  the  plaintiff 
before  taking  out  a  new  certificate 
in  her  name  was  a  duty  that  he  and 
not  the  bank  owed  to  the  plaintiff. 
The  making  of  such  a  transfer  was 
an  act  to  be  done  by  him  in  his  own 
behalf  as  between  him  and  the  plain- 
tiff, and  in  the  plaintiff's  behalf  as 
between  her    and   the    bank.    The 
very  form  of  the  certificate  was  such 
as  to  put  her  on  her  guard."    Plain- 
tiff **  was  not  applying  to  the  bank 
to  take  stock  as  an  original  snb- 
scriber  or  otherwise;  but  she  was 
bargaining  with  the  cashier  for  his 
stock,  which  she  supposed  him  to 
hold  as  his  own;  she  knew  that  she 
had  not  lield  or  surrendered  any  cer- 
tificate, and  she  never  asked  to  see 
his  certificate  or  a  transfer  thereof 
to  her;  and  he  in  fact  made  no  8a^ 
render  to  the  bank  or  transfer  on  its 
books;  she  relied  on  his  personal 
representation    as    the   party  with 
whom  she  was  dealing  that  he  had 
such  stock;  and  she  trusted  him  as 
her  agent  to  see  the  proper  transfer 
thereof  made  on  the  books  of  the 
bank.    Having  distinct  notice  that 


CHAP.  IX.]       CORPORATION  AND  SHAREHOLDERS. 


li  599. 


Aod  consequently,  as  a  general  rule,  a  person  purchasing 
shares  need  not,  in  the  absence  of  circumstances  putting  him 
on  his  inquiry,  look  beyond  the  certilicate  delivered  to  him 
for  the  title  of  his  vendor.*  For  if  a  corporation  competently 
issues  a  certificate  in  which  it  affirms  that  the  person  named 
therein  is  entitled  to  a  certain  number  of  shares,  it  holds  out 
to  all  who  may  deal  with  him  in  good  faith,  that  he  owns  and 
has  capacity  to  transfer  them.^ 

§  599.  The  purchaser  of  a  stock  certificate  regular  on  its 
face,  who  is  willing  to  comply  with  the  corporate  rj^ijuoi 
regulations  respecting  the  transfer  of  shares,  may  purchaaer 
maintain  an  action  in  equity  against  the  corporation  fer;  to 
to  compel  it  to  transfer  the  jrtiares  to  him.'*    Or,  on  ^*™**^- 


the  surrender  and  transfer  of  a 
former  certificate  were  prerequisites 
totlie  lawful  issue  of  a  new  one,  and 
having  accepted  a  certificate  that  she 
owned  stock,  without  taking  any 
steps  to  assui-e  herself  that  the  legal 
prerequisites  to  the  validity  of  her 
certificate,  which  were  to  be  fulfilled 
by  the  former  owner  and  not  by  the 
bank,  had  been  complied  with,  she 
does  not,  as  against  the  bank,  stand 
in  the  position  of  one  who  receives  a 
certificate  of  stock  from  the  proper 
officers  without  notice  of  any  facts 
impeaching  its  validity/'  Moores  v. 
Citizens*  National  Bank,  111  U.  S. 
156, 104,  opinion  of  court  per  Gray,  J. 
Ace.  Farrington  v.  South  Boston  R. 
R.  Co.,  150  Mass.  406. 

1  Salisbury  Mills  v.  Townsend,  109 
Mass.  115;  Lowry  v.  Commercial, 
etc.,  Bank,  Taney*s  Dec.  310;  Ameri- 
can Wire  Nail  Co.  v.  Bayless,  91  Ky. 
H  See  Western  Mainland  R.  R. 
Co.  V.  Franklin  Bank,  60  Md.  36; 
Souder  tj.  Columbia  Nat.  Bk.,  156 
P^  St  874.  But  see  Shropshire 
Union  R'y  Co.  «.  The  Queen,  L.  R. 
7  H.  L.  496.  A  stock  certificate  is 
transferable  by  a  blank  indorsement 
which  the  holder  may  fill  up  by 
writiDg  an  assignment  and    power 


of  attorney  above  it.  Kortright  v. 
Buffalo  Commercial  Bank,  20  Wend. 
91;  Leavitt  v.  Fisher,  4  Duer  (N.  Y.), 
1.  But  see  Dunn  o.  Commercial 
Bank,  11  Barb.  580.  Compare  Shaw 
0.  Spencer,  100  Mass.  382.  A  power 
of  attorney  executed  in  blank  is  au- 
thority to  the  holder  to  fill  up  the 
blank  and  demand  a  transfer.  Ger- 
man Un.  B'ld^g  Ass*n  o.  Sendmeyer, 
50  Pa.  St.  67. 

'  Holbrook  v.  New  Jersey  Zino 
Co.,  57  N.  T.  616;  Tome  v.  Parkera- 
burg  Branch  R.  R.  Co.,  39  Md.  36; 
Shaw  V.  Port  Philip,  etc.,  M'g  Co., 
13  Q.  B.  Div.  103.  See  Western 
Maryland  R.  R.  Co.  v,  Franklin  Bank, 
60  Md.  36.  Compare  Mechanics' 
Bank  v.  New  York  and  N.  H.  R.  R. 
Co.,  13  N.  Y.  599;  Central  R.  R.  Co. 
0.  Ward,  37  Ga.  515;  Kisterbock's 
Appeal,  127  Pa.  St.  601;  Northwood 
Union  Shoe  Co.  t?.  Pray,  67  N.  H.  436; 
see  §  591. 

*  Driscoll  V.  West  Bradley,  etc., 
M'f  g  Co.,  59  N.  Y.  96;  Cushman  v, 
Thayer  MTg  Co.,  76  N.  Y.  865; 
Hill  V.  Rockingham  Bank,  44  N.  H. 
567;  Dayton  Nat.  Bk.  v.  Merchants' 
Nat.  Bk.,  37  Ohio  St  208;  Sibley  v. 
Quinsigamond  Nat.  Bk.,  133  Mass. 
515;  Iron  R.  R.  Co.  v.  Fink,  41  Ohio 
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§  599.]  THE  LAW   OF  PBIVATB  CORPORATIONS.  [CHAP.  IX. 

the  refusal  of  the  corporation  to  make  the  transfer,  he  may  sae  it 
for  damages,^  and  as  damages  recover  the  market  value  of  the 
shares  at  the  time  of  its  refusal.^  If,  however,  the  rehef  de- 
manded is  in  the  alternative  for  specific  performance  or  for 
damages,  a  judgment  for  damages  is  improper  unless  it  appears 
that  the  corporation  is  unable  to  deliver  the  shares  or  similar 
ones.'  And  when  a  person  whom  a  corporation  refuses  to 
recognize  as  a  shareholder,  elects  to  treat  such  refusal  as  a 
conversion  of  the  shares  and  sues  for  damages  in  trover,  he 
can  maintain  no  action  for  dividends  declared  after  the  com- 
mencement of  his  suit.^    The  great  preponderance  of  autbority 


St.  321.  And  a  corporation,  or  an 
organization  like  one,  cannot  refuse 
a  transfer  on  the  ground  that  the 
person  asking  to  l)ecome  a  share- 
holder is  hostile  to  the  corporation. 
Rice  V.  Rockefeller,  134  N.  Y.  174. 
(At  least  if  a  recovery  of  damages 
for  a  refusal  to  transfer  would  be 
inadequate.)  See  Townsend  v.  Mo- 
Iver,  2  S.  G.  25.  The  corporation 
and  the  person  in  whose  name  the 
shares  stand  are  always  necessary 
parties  to  a  suit  to  compel  a  transfer. 
St  Louis  A  S.  F.  Ky.  Go.  o.  Wilson, 
114  U.  S.  60.  A  bill  in  equity  to 
compel  a  transfer  of  shares  on  the 
books  of  a  corporation  does  not  lie 
when  by  statute  plain  tiff  ^s  title  is 
oomplete  without  a  transfer.  Lip- 
pett  0.  American  Wood  Paper  Go., 
14  R.  L  301. 

^  Kortright  v.  Buffalo  Gom.  Bk., 
20  Wend.  91;  S.  G.,  22  Wend.  348; 
Bk.  of  Attica  v.  Manufrs  Bk.,  20  N. 
T.  505;  De  Gomeau  v.  Guild  Farm 
Oil  Co.,  3  Daly,  218;  N.  Amer.  Bldg. 
Ass'n  V.  Sutton,  35  Pa.  St.  463;  Ger- 
man Union  Bldg.  Ass*nv.  Sendmeyer, 
50  Pa.  St.  67;  Helm  v.  Swiggett,  12 
Ind.  194;  Galbraith  v.  Bldg.  Ass'n, 
43  N.  J.  L.  389;  Durham  v.  Monu- 
mental Silver  Mfg.  Go.,  9  Greg.  41; 
SUte  v.  Rombauer,  46  Mo.  155;  Balti- 
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more  City  Pass.  Ry.  Co.  o.  SeweU,35 
Md.  238;  Protection  Life  Ins.  Co.  v. 
Osgood,  93  111.  69;  Case  v.  Bank,  100 
U.  S.  446.  See  Arnold  v.  Suffolk 
Bank,  27  Barb.  424.  An  improper 
refusal  of  a  corporation  to  transfer 
shares  is  a  conversion.  Ralston  v. 
Bk.,  112  Cal.  208,  and  cases  aboTe 
cited. 

^  German  Union  Building  Ass'n  «. 
Sendmeyer,  50  Pa.  St  67;  Van  Die- 
men's  Land  Co.  v,  Cockerell,  1  C.  a 
K.  S.  732;  Cattle  Co.  o.  Barns,  82 
Tex.  50.  See  West  Branch,  etc., 
Canal  Go.'s  Appeal,  *81  Pa.  St  19. 
Ti*over  lies  against  a  corporation  for 
the  conversion  by  it  of  shares  of  its 
stock  belonging  to  plaintiff.  Badd  a 
Street  Ry.  Co.,  12  Greg.  271.  The 
measure  of  damages  when  the  con- 
veraton  is  not  fraudulent  is  the  high- 
est value  of  shares  between  the  time 
of  conversion  and  a  reasonable  time 
after  the  owner  has  received  notice 
of  it.  Galigher  o.  Jones,  129  U.  & 
193;  Wright  v.  Bk.  of  Metropolis, 
110  N.  Y.  2:57;  Citizens'  St  RR.Co. 
V.  Bobbins,  144  Ind.  671. 

*  Otter  o.  Brevoort  Petroleum  Co., 
50  Barb.  247. 

^  Hughes  0.  Vermont  Copper  ITg 
Co.,  72  N.  Y.  207. 


CHAP.  IX.]       CORPORATION  AND  SHAREHOLDERS. 


[§  601. 


is  that  mandamus  will  not  lie  to  compel  a  corporation  to  trans- 
fer shares.^ 

§  600.  A  corporation  has  no  implied  lien  on  its  shares  for 
calls  or  other  debts  owing  it  from  shareholders,  and 
consequently  no  implied  right  to  refuse  to  register  a  corporation 
transfer  because  the  transferrer  is  indebted  to  it.^    It  i^ues. 
has  been  held,  however,  that  a  shareholder  in  a  bank 
who  borrows  money  of  it  with  full  notice  of  its  usage  not  to 
permit  a  transfer  of  shares  while  the  holder  is  indebted  to 
it,  is  bound  by  such  usage,  and  neither  he  nor  his  assignees 
under  a  voluntary  general  assignment  can  maintain  an  action 
against  the  bank  for  refusing  to  permit  a  transfer  under  such 
drcnmstances.' 

§  601.  As  to  whether  a  corporation  has  the  implied  power  to 
pass  a  by-law  giving  itself  a  lien  on  its  shares  for  the  holders' 
indebtedness  to  it,  the  authorities  conflict.  A  mumber  of 
decisions  hold  it  competent  for  a  corporation  to  pass  such  a 


1  The  King  v.  6k.  of  England,  2 
Doagl.  524;  Ex  parte  Fireman's  Ins. 
Co.,  6  UiU,  243;  Galbraith  v.  Bldg. 
Afs'n,  43  K.  J.  L.  3S9;  State  o. 
Bombaaer,  46  Mo.  166;  Baker  v. 
Marshall,  15  Minn.  177;  Townes  v, 
Nichols,  73  Me.  515;  Freon  v.  Car- 
riage Ck>.,  42  Ohio  St.  30;  State  v. 
Carpenter,  61  Ohio  St  83. 

Contra,  Green  Mount,  etc.,  Tpk 
Co. «.  Bulla,  45  Ind.  1 ;  Bumsville 
Tpk  Go.  V,  State,  119  Ind.  382.  Per- 
haps a  mandamus  might  be  sustained 
[t  the  plaintiff's  right  to  the  shares 
were  clear,  and  it  appeared  that  he 
would  be  injured  unless  he  were  al- 
lotted the  very  shares  demanded. 
Durham  o.  Monu.  Silver  M'g  Co.,  9 
Oreg.  41;  Townes  o.  Nichols,  73  Me. 
515.  In  State  v.  Cheraw,  etc.,  R.  R. 
Co.,  16  S.  C.  524,  mandamus  was 
granted  to  compel  a  railroad  com- 
ptny  to  issue  sharea  of  preferred 
stock  to  a  county. 

'Steamship  Dock  Co.  o.  Heron's 
Idmr'x,  62  Pa.  St  280;  DrisoolU. 


W.  Bradley,  etc.,  Mfg.  Co.,  59  N.  Y. 
96;  Mobile  Mut.  Ins.  Co.  v,  Cullum, 
49  Ala.  558;  Farmers',  etc.,  Bk.  o. 
Wasson,  48  Iowa,  336;  Gemmell  v. 
Davis,  75  Md.  546;  Dearborn  v.  Wash- 
ington Sav.  B*k,  18  Wash.  8;  Wil- 
liams 0.  Lowe,  4  Neb.  382,  398,  and 
cases  in  following  notes.  A  share- 
holder in  a  bank  died  insolvent  and 
indebted  to  the  bank.  After  his 
death  the  bank  went  into  liquidation 
and  asserted  a  right  to  retain  the 
decedent's  pro  rata  share  of  its  as- 
sets on  account  of  his  indebtedness. 
But  it  was  held  that  the  bank,  hav- 
ing no  lien  by  its  charter,  could  not 
hold  the  money  as  against  the  ad- 
ministrator of  the  decedent's  estate, 
who  claimed  it  for  distribution 
among  decedent's  creditors.  Mer- 
chants' Bank  v.  Shouse,  102  Pa.  St. 
488. 

*  Morgan  v.  Bank  of  North  Amer- 
ica, 8  S.  <&  R.  (Pa.)  73.  See,  also, 
Yansands  v.  Middlesex  County 
Bank,  26  Conn.  144. 
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§  602.]  THE  LAW  OF  PRIVATE  CORPORATIONS.  [CHAP.  IX. 

by-law,^  and  the  preponderance  of  authority  is  certainly  to  the 
effect  that  a  general  power  possessed  by  a  corporation  to  regu- 
late the  transfer  of  its  shares  authorizes  it  to  create  by  a  by-law 
a  lien  on  them  in  its  own  favor.^  But  even  this  last  proposi- 
tion has  been  disapproved ;  ^  and  many  cases  strenuously  deny 
any  implied  power  in  a  corporation  to  pass  a  b3''-law  which 
creates  a  lien  on  its  shares,  or  in  any  material  way  interferes 
with  their  transferability.^  But  in  order  to  decide  some  of  the 
cases  where  the  opinion  of  the  court  in  terms  denies  the  power 
of  a  corporation  to  pass  a  by-law  of  this  character,  it  was  only 
necessary  to  hold  (what  these  cases  also  hold  with  perfect 
justice  on  their  side,  and  little  or  no  authority  against  them), 
that  the  rights  of  a  person  purchasing  shares  without  actual 
notice  of  such  a  by-law  are  not  affected  by  it.* 

§  602.  It  may  also  be  held  contrary  to  public  policy  to  allow 
certain  corporations  to  acquire  a  lien  on  their  shares.  Thus,  a 
national  bank  organized  under  the  act  of  1864,  cannot  even  by 
provisions  in  its  articles  of  association  and  by-laws,  acquire  a 
lien  on  its  own  shares  for  debts  owing  it  from  shareholders ; 


1  Child  V.  Hudson's  Bay  Co.,  2  P. 
Wms.  207;  In  re  BachmaD,  12  Nat- 
B'k'y  Reg.  223;  Tuttle  c.  Walton,  1 
(ra.  43  ;  Gerer  v.  Insurance  Co.,  3 
Pittsburgh,  41.  See  Brent  v.  Bank 
of  Washington,  10  Pet.  596,  616; 
Costello  r.  Brewing  Co.,  69  N.  H.  405. 

>  Lockwood  V.  Mechanics'  Nat. 
B'k,  9  R.  I.  308;  Pendergast  t?.  Bank 
of  Stockton,  2  Sawyer,  108;  Cun- 
ningham V.  Alabama  Life  Ins  Co., 
4  Ala.  652;  Geyer  v.  Ins.  Co.,  3  Pitts- 
burgh, 41;  Graflin  County  u.  Wood- 
side,  87  Md.  146. 

» See  Driscoll  v.  West  Bradley, 
etc.,  M'f  g  Co.,  59  N.  Y.  96;  Chou- 
teau Spring  Co.  V.  Harris,  20  Mo. 
382;  Moore  v.  Bank  of  Commerce, 
52  Mo.  377. 

*  Mobile  Mutual  Insurance  Com- 
pany V.  Cullum,  49  Alabama,  558; 
Bank  v.  Durfee,  116  Missouri,  431; 
Driscoll  V,  West  Bradley,  etc.,  MTg 
Co.,  supra  ;  Bank  of  Attica  v.  Manu- 
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facturers'  Bank,  20  N.  Y.  505;  Byron 
V.  Carter,  22  La.  Ann.  98;  People  «. 
Crockett,  9  Cal.  112;  Moore  v.  Bauk 
of  Commerce,  52  Mo.  377;  Farmers', 
etc..  Bank  v.  Wasson,  48  Iowa,  336. 
See  Steamship  Dock  Co.  e.  Heron's 
Administratrix,  52  Pa.  St  280;  Nes- 
mith  V.  Washington  Bank,  6  Pick. 
324;  Weston's  Case,  L.  R.  4  Cb.  20; 
Robinson  v.  Chartered  Bank,  L.  R  1 
Eq.  32;  Anglo  California  Bank  v« 
Granger's  Bank,  63  Cal.  359.  Com- 
pare Walker's  Case,  L.  R.  2  £q.  654. 
*  Farmers',  etc..  Bank  r.  Wasson, 
48  Iowa,  536;  Driscoll  v.  West  Brad- 
ley, etc.,  MTg  Co.,  59  N.  Y  96; 
Bank  of  Attica  v.  Manufacturers' 
Bank,  20  N.  Y.  505;  Bank  of  Holly 
Springs  v.  Pinson,  58  Miss.  421.  See 
People  V.  Crockett,  9  Cal.  112.  For 
the  general  rule  is  that  outsiders  are 
not  affected  with  notice  of  the  by- 
laws of  a  corpoimtion.  See  H196, 
197. 


CHAP.  IX.]      CORPORATION  AND  SHAREHOLDERS. 


[§  604. 


as  that  would  be  against  the  spirit  and  policy  of  the  act.^ 
Bat  a  national  bank  may  have  a  right  to  hold  a  cash  dividend 
as  pledged  for  a  debt  owing  it  from  a  shareholder.^ 

§603.  When  by  statute  a  corporation  has  a  lien   on  its 
^res  for  debts  owing  it  from  shareholders,  its  lien 
is  binding  as  to  shareholders,  their  creditors  and  uenT^^ 
assignees  in  insolvency,  and  also  as  to  persons  who 
parchase  shares  from  prior  holders^  or  take  them  as  collateral 
security  ;^  and  every  purchaser  of  a  certificate  is  affected  with 
notice  of  the  lien.'    Accordingly,  if  a  corporation  has  a  statu- 
tory lien  on  its  shares  for  unpaid  subscriptions,  it  may  refuse 
a  certificate  to  a  purchaser  for  value  from  a  prior  holder  until 
the  subscription  due  on  the  shares  purchased  is  paid.     Under 
sach  circumstances  the  purchaser  acquires  as  against  the  cor- 
poration only  the  rights  of  the  prior  holder.* 

§  604.  Unless  expressly  restricted  to  a  certain  class  of  debts, 
a  statutory  lien  covers  all  debts  owing  from  the 
shareholder  to  the  corporation.^    A  provision  in  the       '^^* 
articles  of  a  bank  that  the  shares  of  its  stock  should  not  be 
transferable  until  the  shareholder  should  discharge  all  debts 


1  Ballard  v.  Bank,  IS  Wall.  580; 
Buffalo  Germ.  Ins.  Co.  v.  Third  Nat 
B^k,  162  y.  Y.  171 ;  Delaware,  L.  A 
W.  R.  R.  Co.  r.  Oxford  Iron  Co.,  38 
N.  J.  £q.  340.  But  see  Toung  v, 
Yoagh,  23  N.  J.  Eq.  826.  Compare 
Bank  V.  Lanier,  11  Wall.  369;  Conk- 
liD  V.  Second  Nat.  B'k,  45  N.  Y.  655. 

*Hager  v.  Union  Nat.  Bank,  63 
Me.  509.  A  corporation  may  set 
off  a  debt  due  from  a  shareholder 
against  his  right  to  a  dividend,  but 
not  as  against  the  assignee  (a 
pledgee)  of  the  shares,  if  the  divi- 
dend is  declared  after  the  assign- 
ment Gemmell  v,  Davis,  75  Md. 
546. 

'  Union  Bank  v.  Laird,  2  Wbeaton, 
390;  HcCready  v.  Rumsey,  6  Duer 
(N.  Y.),  574;  Tnttle  «.  Walton,  1 
Ga.  48.  See  .Dobbins  v.  Walton,  37 
6a.  614.    Compare   St.   Louis  Per- 


petual Ins.  Co.  V.  Goodfellow,  9  Mo. 
149;  Bryon  v.  Carter,  22  La.  Ann.  98. 

*  Mount  Holly  Paper  Co.^s  Appeal, 
99  Pa.  St.  513;  Piatt  v.  Birmingham 
Axle  Co.,  41  Conn.  255;  Bradford 
Banking  Co.  o.  Briggs,  31  Cli.  Div. 
19.  Such  a  lien,  given  by  statute, 
will  be  recognized  and  given  effect 
to  in  another  state.  Bishop  v.  Globe 
Co.,  185  Mass.  132. 

^  Hammond  o.  Hastings,  134  U.  S. 
401.  The  same  holds  when  the  lien 
is  given  by  the  charter  (t.  e.  by  a 
special  statute),  Kenton  Ins.  Co.  v. 
Bowman,  84  Ey.  430. 

^  McCready  v,  Runiisey,  6  Duer, 
574.  See,  also,  Spurlock  v.  Pacific 
Railroad,  61  Mo.  319;  cf.  Dorr  v. 
Life  Ins.  CI.  Co.,  71  Minn.  38. 

7  Mobile  Mut.  Ins.  Co.  v,  Cullom, 
49  Ala.  558.  See  Schmidt  v.  Hen- 
nepin, etc.,  Co.,  35  Minn.  511.  But 
see  Boyd  v.  Redd,  120  N.  C.  335. 
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§  606.]  THE  LAW   OF   PRIVATB  CORPORATIONS.  [CHAP.  DC. 


dt^  by  him  to  the  bank,  includes  liabilities  not  yet  matured, 
and  creates  a  valid  lien  as  against  an  assignee  of  the  shares, 
who  takes  with  notice  while  the  shareholder  is  under  a  contin- 
gent liability  as  indorser,  and  does  not  inform  the  bank  of  his 
claim  until  after  the  indorser's  liability  has  become  fixed.^ 
And  when  a  bank  has  a  lien  on  its  shares  for  all  indebtedness 
of  the  shareholder,  its  lien  covers  not  only  the  indebtedness  of 
the  legal  holder,  but  also  of  a  subsequent  transferee  whose 
title  has  not  yet  been  perfected,  but  who  has  become  the 
equitable  owner.' 

§  605.  After  a  bank,  which  has,  by  its  charter,  a  lien  an  its 
shares,  has  applied  the  proceeds  arising  from  a  sale  of  shares 
to  the  satisfaction  of  a  debt  due  from  the  holder,  it  will  be 
postponed  until  the  general  creditors  of  the  holder  shall  have 
been  made  equal  out  of  his  other  estate,  the  residue  of  which 
will  thereupon  be  distributed  pro  rata? 
§  606.  By  issuing  a  new  certificate  to  a  transferee  of  shares 
in  which  certificate  is  expressly  stated  that  the 
shares  are  transferable  after  the  liabilities  of 
the  holder  to  the  bank  are  discharged,  a  bank 
waives  any  lien  it  may  have  had  for  the  debts  of  the  prior 
holder.*  But  when  a  bank  has  a  lien  by  its  charter,  it  does  not 
waive  its  lien  by  using  stock  certificates  (on  their  face  trans- 
ferable only  on  the  books  of  the  bank)  which  make  no  mention 
of  the  lien ;  for  a  person  purchasing  or  lending  money  on  the 
security  of  the  shares  is  aflfected  with  notice  of  the  lien.'  When 
a  bank  releases  its  lien  for  a  specified  time,  and  within  that  time 
the  shares  are  pledged  for  a  debt,  the  right  of  the  bank  after 
the  expiration  of  the  time  to  rcnacquire  its  lien  is  subordinate 
to  the  right  of  the  pledgee,  until  the  debt  for  which  the  shares 
were  pledged  is  paid,  or  the  pledge  released.® 


Waiver  of 
lien. 


1  Leggett  V,  Bank  of  Sing  Sing,  24 
N.  Y.  283.  Compare  Eahn  v.  Bank 
of  St.  Joseph,  70  Mo.  262;  Bank  of 
K'y  r.  B(»nnie  Bros.,  102  Ey.  343; 
Battey  v.  Eui-eka  Bank,  62  Eas.  384. 

^Planters*,  etc.,  Mut.  Ins.  Oo.  o. 
Selma  Savings  Bank,  63  Ala.  5S5. 

'German  Seonrity  Bank  o.  Jeffer- 
son, 10  Bosh  (Ey.),  826.  Compare 
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Petersburg  Savings,  etc.,  Go.  v.  Lams- 
den,  75  Va,  327. 

*  Hill  r.  Pine  R'r  Bk.,  45  N.  H.  300. 

*  Bolimer  v-  City  Bank,  77  Va,  445. 
0  Bank  of  Amer.  e.  McNeil,  10 Bull 

(Ey.),  54.  When  a  corporation  is 
affected  with  notice  of  a  pledge  of 
shares  it  cannot  enforce  its  lien  for  a 
debt  to  itself  subsequently  arising. 


CHAP.  DL]   GOBPOBATION  AND  SHABEHOLDEBS. 


[§  607. 


§  607.  In  another  case  a  bank  charter  contained  the  follow- 
ing provision :  ^^  The  stock  of  the  bank  shall  be  assignable  and 
transferable  on  the  books  of  the  corporation  only,  and  in  the 
prasence  of  the  president  or  cashier,  in  such  manner  as  the  by- 
laws shall  ordain ;  but  no  stockholder  indebted  to  the  bank  for 
a  debt  actually  due  and  unpaid  shall  be  authorized  to  make  a 
transfer  or  receive  a  dividend  until  such  debt  is  discharged,  or 
security  to  the  satisfaction  of  the  directors  given  for  the 
same.''  A.,  a  shareholder  indebted  to  the  bank,  delivered  his 
stock  certificate  with  power  of  sale  to  B.  as  collateral  security 
for  a  debt.  On  default  of  payment,  B.  sent  the  certificate  to 
the  cashier,  who  made  the  requisite  entries  on  the  stock- 
ledger,  where  it  was  his  practice  to  keep  account  of  transfers 
without  consulting  in  each  case  the  directors,  who  had  adopted 
no  by-law  regulating  the  matter.  The  cashier  then  sold  a  por- 
tion of  the  shares  for  B.  on  B.'s  power  of  attorney,  having  told 
6.  that  he  needed  no  certificate.  Subsequently  A.  became 
insolvent,  being  indebted  to  the  bank.  It  was  held  that  as 
between  A.  and  B.  the  title  to  the  shares  passed  by  A.'s 
delivery  of  the  certificate ;  also,  that  the  acts  of  the  cashier 
were  binding  on  the  bank,  and  the  transfer  made  by  him  on  the 
stock-ledger  vested  in  B.  a  complete  and  unincumbered  title 
to  the  shares  with  a  right  to  the  usual  certificate;  and  it  was 
further  held  that  even  if  B.  had  acquired  merely  an  equity 
based  on  an  executory  contract  for  a  transfer,  the  right  of  the 
bank  to  assert  its  lien  was  lost  by  its  laches,  and  the  enforce- 
ment of  its  lien  would  have  operated  as  a  fraud.' 


Birmingham  T.  A  8.  Co.  v.  Louisiana 
Kat  Bk.,  99  Ala.  380.  See,  also, 
Loan  A  Trust  Co.  v.  Bank,  97  Iowa, 
068.  A  clause  in  a  charter  that  no 
ihsraholder  shall  sell  his  shares 
without  giving  the  corporation  ten 
days*  refusal  of  them,  applies  only 
to  Toluntary  sales ;  and  does  not 
affect  the  rights  of  a  purchaser  at  a 
sheriifs  sale  on  an  execution.  Bar- 
rows V.  National  Rubber  Co.,  12  R.  I. 
173,  A  railroad  company  issued 
conditional  stock  certificates,  for 
which  ordinary  stock  certificates 
were  to  be   exchanged   when  the 
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notes  given  to  secure  the  payment 
of  the  subscription  were  paid.  It 
negotiated  these  notes,  and  after- 
wards issued  unconditional  certifi- 
cates to  the  original  subscribers, 
who  were  the  makers  of  the  notes. 
The  makers  failed  to  pay  the  notes, 
and  the  company  was  held  liable  to 
pay  the  judgments  i*ecovered  by  the 
holders  against  the  makers,  to  the 
extent  of  the  value  of  the  uncon- 
ditional certificates.  Houston,  etc., 
Ry.  Co.  V,  Bremond,  (56  Tex.  159. 

1  National    Bank    v,   Watsontown 
Bank,  105  U.  S.  217. 
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BightB  of 
abare- 
holden  in 
respect  of 
wiuding 
up. 


§  608.  Although  it  would  soem  that  there  is  no  method  hy 
which  a  shareholder  can,  against  the  will  of  the  ma- 
jority, force  the  corporation  to  continue  its  opera- 
tions, a  shareholder  has  important  rights  respecting 
the  manner  of  discontinuing  the  business  and  winding 
up  the  corporate  affairs.^  On  the  dissolution  of  a 
corporation,  as  by  expiration  of  its  charter,  any  shareholder 
ordinarily  may  insist  that  its  assets  shall  be  turned  into 
money ;'  and  where  a  statute  provides  a  way  for  winding  up  a 
company  or  reducing  its  capital  stock,  the  company  cannot  in 
a  way  unauthorized  by  the  statute,  against  the  will  of  a  dis- 
sentient shareholder,  purchase  il;s  own  shares  with  a  view  to 
dividing  its  assets ;  and  in  such  a  case  a  clause  in  the  articles 
of  association,  that  the  shares  of  any  shareholder  who  begins 
directly  or  indirectly  a  suit  against  the  company  or  the 
directors,  shall  be  forfeited  on  payment  to  him  of  their  fall 
market  value,  cannot  avail  the  company.^  It  has  also  been 
held  that  the  directors  and  a  majority  of  shareholders  cannot 
sell  out  the  entire  property  of  a  solvent  and  paying  railroad 
company  against  the  consent  of  a  minority.^     And  a  railroad 


^  But  a  subscriber  who  has  never 
paid  anything  on  his  shares,  and 
whose  shares  have  been  forfeited, 
has  no  standing  as  a  shareholder  to 
object  to  the  disposition  made  of 
corporate  funds  on  dissolution.  St. 
Louis,  etc.,  Goal,  etc.,  Go.  v,  Sando- 
val Goal,  etc..  Go.,  110  111.  170. 

^  Mason  v.  Pewabic  M'g  Go.,  1S3 
U.  S.  60. 

'Hope  0.  International  Financial 
Society,  L.  R.  4  Gh.  Div.  327. 

^Kean  v,  Johnson,  9  N.  J.  £q. 
401.  See  People  v.  Ballard,  134 
N.  T.  260;  Morris  v.  Ely  ton  Land 
Go.,  125  Ala.  263;  Plant  e.  Macon  Oil 
<fe  Ice  Co,,  103  6a.  666;  Fon-ester  v. 
B.  db  M.  Min.  Go.,  21  Mont.  544. 
But  see  Waldoborough  o.  Railroad 
Go.,  84  Me.  469. 

The  owners  of  a  majority  of  shares 
of  a  corporation  under  the  form  of 
dissolving  it  and  disposing  of    its 
property  and  distributing  the  pro- 1 
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ceeds,  became  the  purchasers  of  such 
property  at  an  unfair  price,  through 
a  new  corporation,  in  which  they 
were  shareholders,  to  the  exclusion 
of  the  minority  shareholders  in  the 
old  corporation.  In  a  suit  in  equity 
by  the  latter  against  the  new  corpo- 
ration, it  was  held  that  plaintifiDi  had 
a  lien,  to  the  extent  of  the  moneys 
of  which  they  had  been  deprived  by 
the  sale,  on  the  property  of  the  old 
corporation  in  the  hands  of  the  new. 
Ervin  v,  Oregon  Ry.,  etc.,  Co.,  23 
Blatchf.  517.  The  court  followed 
the  idea  that  when  a  majority  com- 
bine, they  constitute  themselves  the 
corporation,  and  so  are  bound  to  ex- 
ercise their  powers  with  due  regard 
to  the  interests  of  the  minority. 
See,  also.  Meeker  o.  Winthrop  Iron 
Go.,  17  Fed.  Rep.  48;  cf.  Phillips  r. 
Providence  S.  K  Co.,  21  R  L  302; 
Bartholomew  «•  Derby  RnbberCo., 
69  Conn.  521. 


CHAP.  IX.]       CORPORATION  AND  SHAREHOLDERS. 


[§  6ia, 


companj  has  no  authority  to  sell,  or  lease  in  perpetuum,  sM 
its  property  and  business  to  another  corporation,  and  compel  a 
dissenting  shareholder  to  accept  stock  in  the  other  company, 
or  a  fixed  and  arbitrary  price  per  share  of  its  own  stock.^ 

§  609.  Nevertheless,  if  under  the  authority  of  the  board  of 
directors,  whose  action  is  ratified  by  the  holders  of  all  the  stock 
represented  at  a  shareholders'  meeting,  a  conveyance  is  made 
of  the  total  assets  of  a  corporation  in  payment  of  its  sole  debt, 
the  conveyance  will  be  valid  as  against  other  shareholders, 
when  there  is  no  fraud  and  a  continuance  of  the  business  would 
have  been  ruinous.^ 

§  610.  The  majority  of  shareholders,  moreover,  acting  as  the 
body  corporate,  may,  when  the  rights  of  the  state  Power  of 
do  not  prevent,  dissolve  the  corporation  and  wind  Sl^fJ.^;  S 
up  its  affairs."  Likewise  it  is  held  competent  for  minority, 
the  shareholders  by  a  by-law  adopted  at  their  first  meeting 
to  limit  the  term  of  the  corporate  existence.^  But  a  minority 
cannot  compel  a  dissolution  unless  there  exist  more  substantial 
reasons  against  the  further  prosecution  of  the  corporate  enter- 
prise;' nor  has  the  minority,  in  the  absence  of  fraud  or  wrong- 


^  Bocton  A  ProY.  R.  R.  Co.  v.  New 
York  A  N.  E.  R.  R.  Co.»  13  R.  I.  260; 
Mason  o.  Pewabic  M'g  Co.,  25  Fed. 
Rep.  882;  Byrne  v.  Schuyler,  etc., 
Co.,  65  Conn.  836.  See,  also,  Froth- 
ingham  9.  Barney,  6  Hun,  366;  Tay- 
lor V.  ISarle,  8  Hun,  1 ;  Lauman  v. 
Lebanon  YaUey  R.  R.  Co.,  30  Pa.  St. 
42;  In  re  Empire  Assor.  Co.,  Ex 
parte  Bagshaw,  L.  R.  4  Eq.  341; 
Clinch  V.  Financial  Co.,  L.  R.  4  Ch. 
117;  McCurdy  v,  Myers,  44  Pa.  St. 
535.  Compare  Buford  v.  Keokuk 
Xorthem  Packet  Co.,  3  Mo.  App. 
159.  But  see  Sawyer  v.  Dubuque 
Printing  Co.,  77  Iowa,  242. 

*  Hancock  v.  Ho)  brook,  0  Fed. 
Itep.  353.  See,  also,  Buford  v.  Keo- 
kuk Northern  Packet  Co.,  3  Mo. 
App.  159;  Sheldon  Hat  Blocking, 
Co.  9.  Eickemeyer  Hat  Blocking, 
etc.,  Co.,  90  N.  Y.  607. 

*TreadweU  v.  Salisbury  MTg  Co., 
7  Gray,  393;    Lauman  v.   Lebanon 


Valley  R.  R.  Co.,  30  Pa.  St.  42; 
Merchants,'  etc..  Line  v.  Wagner,  71 
Ala.  581;  Trisconi  v.  Winship,  43 
La.  Ann.  45;  Berry  v.  Broach,  65 
Miss.  450;  Skinner  v.  Smith,  134  N. 
Y.  240.  See  Webster  v.  Turner,  12 
Hun,  264;  Ervin  o.  Oreg.  Ry.,  etc., 
Co.,  23  Blatchf.  517;  Price  o.  Hoi- 
comb,  89  Iowa,  123;  Pringle  v,  EU- 
ingham  Cons.  Co.,  49  La.  Ann.  301. 
In  regard  to  national  banks  the  stat- 
ute (U.  S.  Rev.  St.,  §  5220)  provides 
that  they  may  go  into  liquidation 
and  be  closed  by  a  vote  of  the  share- 
holders owning  two>thirds  of  the 
stock. 

*  Merchants,*  etc.,  Line  c.  Wagner, 
71  Ala.  581. 

^  See  Matter  of  Pyrolusite  Man- 
ganese Co.,  29  Hun,  429;  O'Connor 
0.  Hotel  Co.,  93  Tenn.  708,  in  which 
demurrer  to  complaint  Wcis  over- 
ruled. It  has  been  held  that  an  in- 
solvent corporation  may  be  dissolved 
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§  611.]  THE   LAW   OF  PRIVATE  CORPORATIONS.  [CHAP.  IX. 

doing  on  the  part  of  the  directors,  an  absolute  right  to  have  a 
receiver  of  the  corporate  property  appointed,  although  the 
corporation  be  utterly  insolvent ;  this  last  being  discretionary 
with  the  court.^  Thus,  it  is  no  ground  for  dissolving  a  manu- 
facturing corporation  on  the  petition  of  shareholders — a  ma- 
jority in  number  though  a  luiuority  in  interest — that  a  person 
owning  a  majority  of  stock  has  for  many  years  controlled  the 
election  of  oflScers  and  elected  himself  agent;  and  that  he 
has  for  a  long  time  ^'  managed  the  affairs  of  said  corporation 
according  to  his  own  will  and  choice,  regardless  of  the  wishes 
and  interests  of  the  other  stockholders ; "  that,  according  to 
his  statement,  the  corporation  had  been  doing  a  losing  business, 
that  he  refuses  to  purchase  the  shares  of  complainants,  and 
that  if  the  affairs  of  the  corporation  were  properly  managed 
the  business  might  be  a  source  of  profit  to  all. ' 

§  611.  Independent  of  statute,  moreover,  a  court  of  equity 
tion^**^  has  no  power  to  dissolve  a  corporation  and  divide  its 
equity.  property  at  the  suit  of  a  shareholder,^  or  remove 
corporate  officers.^  ITnder  statutes  in  some  of  the  states,  bow- 
ever,  an  information  in  the  nature  of  a  qtto  warranto  may  be 
filed  at  the  relation  of  a  shareholder  against  an  illegally  eidst- 


at  the  suit  of  a  shareholder.  Masters 
V.  Eclectic  Life  Ins.  Co.,  6  Daly,  455. 
But  see  Denike  v.  New  York,  etc.. 
Lime  Co.,  80  N.  Y.  590;  Hardon  o. 
Newton,  14  Blatchf.  370. 

^  Denike  t?.  New  York,  etc.,  Lime 
Co.,  80  N.  Y.  599.  See  Hardon  v, 
Newton,  14  Blatchf.  876. 

a  Pratt  v.  Jewett,  0  Gray,  34.  See, 
also,  Burnham  v,  S.  F.  Fuse  Mfg.  Co., 
76  Cal.  24. 

s  Strong  V.  McCagg,  55  Wis.  624; 
Bayless  v.  Orne,  1  Freem.  Ch.  (Miss.) 
161;  Howe  v.  Deuel,  43  Barb.  504; 
Belmont  c.  Erie  Ry.  Co.,  52  Barb. 
637;  Waterbury  v.  Merchants*  Un. 
Exp.  Co.,  50  Barb.  157;  Fountain 
Fry  Tr'npk  Co.  v.  Jewell,  8  B.  Mon. 
(Ky.)  140;  Morrows  v.  Edwards, 
20  Dist.  Col.  475;  Coquard  v.  Nat. 
L.  O.  Co.,  171  111.  480.  See  Gibson 
0.  Thornton,  107  Ga.  545;  Oldham  9. 
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Mt  Sterling  Imp.  Co.,  103  Ky.  629. 
Compare  Baker  o.  Backus,  82  111.  79; 
Terhune  o.  Midland  R.  R.  Co.,  S8  N. 
J.  £q.  423;  Baker  v.  Louisiana  Port- 
able R.  R.  Co.,  34  La.  Ann.  754. 
Compare  Hitch  v.  Hawley,  182  K.  Y. 
212.  It  has  recently  been  held  that 
a  court  of  equity,  when  a  siiareholder 
is  aggrieved  by  oppressive  and  fraad- 
ulent  action  of  the  officers  and 
holders  of  a  majority  of  shares,  may, 
in  entertaining  his  suit  for  relief,  if 
carrying  on  the  business  is  impracti- 
cable, proceed  and  appoint  a  receiver 
and  wind  up  the  corporation.  Miner 
V.  Ice  Co.,  03  Mich.  07.  Compsre 
Benedict  o.  Columbus  Cons.  Go.i 
40  N.  J.  L.  23;  Ulmer  v.  Maine  R.  E. 
Co.,  93  Me.  324. 

«  Neall  0.  Hill,  16  CaL  146^    Set 
§58L 


CHAP.  IX.]       CORPORATION  AND  SHAREHOLDERS.  [§  611. 

ing  corporation  to  oom{)el  a  dissolution.  And,^  finally,  a  court 
has  power,  on  the  application  of  a  shareholder,  to  open  or 
vacate  a  judgment  dissolving  a  corporation,  although  the  share- 
bolder  was  not  a  party  to  the  action  instituted  by  the  attorney- 
general,  when  it  is  shown  the  court  that  there  is  reasonable 
ground  to  believe  that  there  was  fraud  or  collusion  in  obtaining 
the  judgment  operating  to  the  injury  of  the  shareholder.^ 

1  See  Albert  v.  Stote,  66  Ind.  418.    |     >  People  v.    Hectograph   Co.,  10 

Abb.  N.  C.  (N.  Y.)358. 
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CHAPTER  X. 

LEGAL  RELATIONS  BETWEEN  THE  CORPORATION  AND 

ITS  OFFICERS. 


Fiduciary  position  of  oorporste  offi- 
cers, §§  612,  618. 

Liability  to  pay  for  qualification 
shares,  §  614. 

Directors^  duties  enforceable  by  the 
corporation  or  its  receiver.  Join- 
der, §  615. 

Liability  of  directors  for  fraud, 
neglect  of  duty,  and  acts  in  viola- 
tion of  by-laws,  §  616. 

Ordinary  care  required,  §§  617- 
610. 

Directors  not  liable  for  errors  of 
judgment,  §§  620,  621. 

Liability  for  ultra  viren  acts,  §§  622, 
623. 

Liability  of  directors  for  the  acts  of 
other  corporate  agents,  §§  624-626. 

Corporate  officers  should  not  place 
their  interests  in  opposition  to 
those  of  the  corporation,  §  627. 


They  cannot  contract  with  them- 
selves, §  628. 

Secret  profits,  f  629. 

Transactions  fraudulent  as  a  matter 
of  law,  §  630. 

Remedies  of  the  corporation,  J  631. 

Loans  by  directors  to  the  corpora- 
tion, §§  632-^34. 

Invalidity  of  ti-ansactions  in  which 
officers  are  interested,  §§  635-637. 

Railroad  construction  companies,  §§ 
638,  6.39. 

Transactions  in  which  officers  act 
for  two  adversely  interested  cor- 
porations, §§  640-643. 

Common  boards  of  directors,  J  644. 

Directors'  authority;  their  right  to 
indemnification,  §  645. 

Compensation  of  directors  and  other 
agents,  §§  646-648. 

I^moval  of  officers,  §§  649,  650. 


§  612.  Directors  and  other  corporate  officers  and  agents 
Fiduciary  occupy  towards  the  corporation  which  they  repre- 
oolroorote'  ^"^  positions  of  trust  and  confidence,  and  owe  to  it 
officers.  the  duties  which  persons  occupying  such  positions 
ordinarily  owe  to  their  cestuia  que  trtuterU}    And  the  duties 


1  See  Warden  v.  Railroad  Co.,  103 
U.  S.  651 ;  Wickersham  v.  Crittenden, 
93  Cal.  17;  Lagarde  v.  Anniston  L. 
<&  S.  Co.,  126  Ala.  496;  Morgan  v. 
King,  27  Colo.  539.  This  can  hardly 
apply  when  the  directors  are  the 
only  shareholders.  See  e.  y.  Higgins 
V.  Lansingh,  154  111.  332;  Manufac- 
turing Co.  V.  Peabody,  21  N.  Y.  A  pp. 
247.  Thus  directors  issued  the  en- 
tire stock  of  a  corporation  to  them- 

614 


selves  in  payment  for  property  trans- 
ferred to  the  corporation,  and  then 
sold  the  stock  to  innocent  outsiden. 
The  issue  of  the  stock  was  such  as 
was  authorized*  by  statute,  and  tiie 
directors  at  the  time  of  the  issue 
were  the  only  shareholders.  It  was 
held  that  the  proceeding  could  give 
no  cause  of  action  to  the  corporation. 
Foster  v.  Seymour,  23  Blatchf.  107. 
See,  also,  Schilling  o.  Schneider,  110 


CHAP.  X.]  COKPORATION  AND  OFFICERS.  [§  613. 

* 

of  corporate  officers — at  least  directors — ^are  more  compli- 
cated than  those  of  ordinary  agents  of  individuals.  Pri- 
marily they  are  accountable  for  the  proper  performance  of  their 
duties  to  the  corporation  or  body  corporate  as  such.  But  it 
must  be  remembered  that  the  body  corporate  not  only  repre- 
sents the  interests  of  all  the  shareholders,  but  is  also  bound  to 
regard  the  interests  of  the  creditors  of  the  corporation,  whom 
in  a  certain  sense  it  also  represents;  and  the  directors,  of 
course,  are  affected  with^knowledge  of  the  fact  that  the  powers 
of  the  body  corporate  must  be  exercised  with  due  regard  to 
the  interests  of  all  persons  in  any  way  interested  in  the  corpo- 
rate enterprise. 

§  613.  The  powers  of  directors  are  either  given  them  directly 
by  the  constitution  of  the  corporation,  or  delegated  to  them 
by  the  majority  of  shareholders.^  It  would  seem,  accordingly, 
that  those  powers  which  directors  receive  directly  from  the 
constitution  must  be  exercised  with  due  regard  for  the  interests 
of  all  persons  entitled  to  rely  on  its  provisions,  and  that  the 
powers  which  directors  receive  by  vote  of  a  majority  of  share- 
holders must  also  be  exercised  with  due  regard  for  the  interests 
of  all,  because  that  majority  was  bound  to  exercise  iU  powers 
for  the  interests  of  all,  and,  therefore,  only  in  the  interests  of 
all  could  it  delegate  power  to  others.  Accordingly,  the  direct- 
ors cannot  act  with  blind  devotion  for  the  interests  of  the 
majority  of  shareholders,^  or  even  of  all  the  shareholders,* 
but  must  regard  at  the  same  time  the  interests  of  creditors.^ 
And  the  truth  of  this  is  not  affected  by  the  fact  that  ordinarily 
in  the  first  instance  directors  are  accountable  for  the  abuse  of 
their  powers  only  to  the  body  corporate ;  because,  as  before 


Mo.  88;  Barr  «.  N.  Y.,  L.  E.  <&  W. 
R.  R.  Co.,  125  X.  Y.  263.  Compare 
Metropolitan  Elevated  R.  R.  Co.  v. 
Manhattan  Elevated  R.  R.  Co.,  11 
Daly  (N.  Y. ),  373,  516.  Since  direct- 
ors are  trustees  for  the  corporation, 
u  under  an  express  trust,  the  statute 
of  limitations  does  not  run  against 
the  demands  of  its  receiver  for  mis- 
appropriation of  moneys.  Ellis  v. 
Ward,  137  111.  509;  Masonic,  etc.. 
Life  Ass'n  Co.  v.  Sharpe  [1892],  1  Ch. 
154.    See  §  626,  note. 


1  See  §§  219  tt  aeq. 

'See  Goodin  v.  Cincinnati,  etc., 
Canal  Co.,  18  Ohio  St.  169,  J  559. 

'  Certain  corporate  funds,  t.  e., 
those  properly  applicable  to  the 
payment  of  dividends,  may  be  man- 
aged exclusively  in  the  interests 
of  shareholders  or  paid  over  to 
them,  and  the  creditors  have  no 
ground  to  complain.    See  §  760. 

^  See  §§  756  et  aeq. 
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§  614.]  THE   LAW    OF   PRIVATE  CORPORATIONS.     [CHAP.  X. 

pointed  out,  it  is  to  this  body  as  representing  all  the  interests 
in  the  corporate  enterprise  that  they  are  accountable,  and  if 
this  body  fails  to  enforce  the  rights  of  all  persons  against  the 
directors,  the  persons  injured  may  themselves  take  action  to 
bring  the  directors  to  account.^ 

To  such  an  extent  may  the  duties  of  directors  become  com- 
plicated  by  the  divergency  in  interest  of  the  different  persons 
to  whom  they  owe  duties,  that  it  may  often  be  difficult  f<»r 
them  to  discriminate  properly,  and,  by  giving  due  and  propor- 
tionate consideration  to  the  rights  of  all  persons,  keep  them- 
selves free  from  liability.  It  is  only  by  acting  always  in 
accordance  with  the  corporate  constitution,  where  that  appears 
silent  using  a  sound  and  honest  discretion,  and  in  all  cases  of 
difficulty  taking  the  advice  of  counsel,  that  directors  may  keep 
themselves  free  fix>m  liability  and  carry  out  the  trusts  imposed 
upon  them. 

§  614.  By  accepting  the  office  of  director  a  person  impliedly 
undertakes  to  discharge  its  duties,  and  assumes  the 
pay  for  liabilities  attached  to  it.  Accordingly,  where  by  the 
Smi^rfiM«fl.  constitution  of  the  corporation,  the  ownership  of  a 
certain  number  of  shares  is  a  condition  precedent  to 
eligibility  as  a  director,  anyone  accepting  the  office  and  acting 
therein  is  liable  to  pay  for  the  requisite  number  of  shares.'  A 
person,  however,  who  has  merely  accepted  the  office  of  director, 
but  has  not  acted  as  one,  and  without  laches  has  retracted  his 
acceptance  on  the  ground  of  misrepresentations  made  to  him  by 
the  promoters,  will  not  be  held  liable  as  contributory  on  the 
qualification  shares,  if  as  a  matter  of  fact  he  has  never  taken 
them ;  for  the  acceptance  of  the  office  of  director  merely  im- 


*  Se6  §§  686,  687,  757,  758. 

3  Fowler*s  Case,  L.  R.  14  £q.  316; 
Leeke's  Case,  L.  R.  6  Ch.  469;  Har- 
ward'R  Case,  L.  R.  13  £q.  30;  Sidney's 
Case,  L.  R.  13  £q.  228;  HiUer's  Case, 
3  Ch.  D.  661.  Compare  De  Ruvigne's 
Case,  5  Ch.  D.  306;  Piinting,  etc.,  Co., 
in  re,  L.  R.  Ch.  Div.  1894,  vol.  ii. 
892. 

There  is  no  genei*a1  rule  of  law 
making  the  holding  of  shai*e8  an  in- 
dispensable qualification  to  the  office 
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of  director.  State  v.  McDaniel,  22 
Ohio  St.  a54;  Wight «.  Springfield  A 
New  Lond.  R.  R.  Co.,  117  Mass.  226; 
In  re  Election  of  St.  Lawrence  Steam- 
boat Co.,  44  N.  J.  L.  629;  Florida^s 
Savings  Bk.  v.  Rivers,  36  Fla.  576; 
Bristol,  etc.,  Trust  Co.  v.  Jonesboro, 
etc.,  Trust  Co.,  101  Tenn.  646.  The 
Civil  Code  requires  it  in  California. 
Rosecrans  Gold  Mining  Co.  v.  Uorej, 
111  Cal.  114.  And  in  Oregon,  S^liby 
t.  Strang,  38  Or.  8d. 


CHAP.  X.] 


CORPORATION  AND  OFFIOBRS. 


[§  616. 


pUes  an  agreement  to  take  the  requisite  number  of  shares 
within  a  reasonable  time  after  assuming  the  office.^  A  director, 
moreover,  is  not  bound  to  take  the  shares  directly  from  the 
company,  but  may  acquire  them  by  purchase  or  gift  from  some 
prior  holder.' 

§  615.  Directors'  duties  are  ordinarily  enforceable  in  the 
name  of  the  corporation ; '  as  it  is  only  after  failure  , 

or  neglect  on  the  part  of  the  corporation  to  enforce  duties  en- 
the  rights  which  it  represents  that  the  creditors  or  by^he  cor- 
shareholders  may  themselves  proceed  to  enforce  such  ^receiver, 
rights  as  pertain  to  them  respectively.  A  receiver,  Joinder, 
however,  or  an  assignee  of  the  corporation  has  all  the  rights 
and  capacities  of  action  possessed  by  the  corporation  against  its 
officers.'  And  in  suits  against  them  for  damages  arising  from 
their  negligent  or  wrongful  acts  or  omissions  all  the  guilty 
officers  may  be  joined,  or  any  one  of  them  may  be  sued  sepa- 
rately.* 

§  616.  In  brief,  then,  the  duties  of  directors  and  other  officers 
towards  the  corporation  are  to  act  for  the  furtherance   ^ .  ^.„ 

*  XI  I  i.    •  1.1.  .Liability  of 

of  the  complex  mass  of  interests  which  it  possesses  directors 
or  represents,  and  to  do  no  act  infringing  the  rights  of  negiec?of 
the  possessors  of  any  of  those  interests ;  these  duties  f?^lif!Jii^ 
include  all  the  duties  considered  in  their  correlations  J***?^  ®' 
and  due  proportions  owed  by  the  directors  to  any  of 
the  classes  of  persons  interested  in  the  corporate  enterprise. 
For  the  consequences  of  a  breach  of  this  trust  on  their  part, 
the  officers  are  liable  in  damages ;  and  first  of  all,  for  any  fraud 
or  unfair  dealing  towards  the  corporation;*  then  for  gross 


1  Karnth^B  Case,  L.  R.  20  £q.  506. 
See  Hewitt^s  Case,  25  Ch.  Div.  283. 

*Sute  V.  Leete,  16  Nev.  242; 
Dent*8  A  Forbe's  Case,  L.  R.  8  Ch. 
768;  Brown's  Case,  L.  R.  0  Ch.  102. 
See  Chapman's  Case,  L.  R.  2  £q. 
567;  Austin's  Case,  L.  R.  2  £q.  435; 
Jenner's  Case,  7  Ch.  D.  132.  See, 
also,  §  578.  But  see  In  re  Carriage 
Co-operative  Supply  Ass'n,  27  Ch. 
DiT.  323. 

*  Hersey  v.  Veazie,  24  He.  0;  Smith 
t.  Hurd,  12  Mete.  371. 

*  Hun  V.  Carey,  82  New.  York,  65; 


Mason  o.  Henry,  152  New  York,  529; 
Shultz  V,  Christman,  6  Mo.  App.  338; 
Austin  V.  Daniels,  4  Den.  (New  York) 
290. 

6  Hun  u.  Cary,  82  N.  Y.  65. 

e  First  Nat.  Bk.  v.  Reed,  36  Mich. 
263.  See  Shultz  c.  Christman,  6  Mo. 
App.  338;  Metropolitan  El.  Ry.  Co. 
r.  Kneeland,  120  N.  Y.  134;  Gores  v. 
Day,  99  Wis.  276.  If  a  treasurer 
misappropriates  funds  of  his  corpo- 
ration and  lends  them  to  a  third 
person,  an  action  of  contract  brought 
by  the  corporation  against  tlie  bor- 
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§617.]  THE  LAW  OP  PBIVATB  CORPORATIONS.     [CHAP.  X. 


Ordinary 

careie- 

quired. 


ii^gUgenoe  in  attending  to  the  corporate  affairs,  or  gross  mis- 
management whereby  the  corporate  assets  are  wasted-/  for 
any  acts  in  violation  of  the  by-laws  that  occasion  loss  to  the 
corporation  ;^  and  for  acts  forbidden  by  statute  which  occasion 
loss,  though  the  statute  impose  no  penalty.' 
§  617.  *^  The  first  question  to  be  considered  is  the  measure 
of  fidelity,  care,  and  diligence  which  such  trustees 
[trustees  of  a  savings  bank]  owe  to  such  a  bank  and 
its  depositors.  The  relation  existing  between  the 
corporation  and  its  trustees  is  mainly  that  of  principal  and 
agent,  and  the  relation  between  the  trustees  and  the  depos- 
itors is  similar  to  that  of  trustee  and  cestui  que  trust.  The 
trustees  are  bound  to  observe  the  limits  placed  upon  their 
powers  in  the  charter,  and  if  they  transcend  such  limits  and 
cause  damage,  they  incur  liability.  If  they  act  fraudulently, 
or  do  a  wilful  wrong,  it  is  not  doubted  that  they  may  be  held 
for  all  the  damage  they  cause  to  the  bank  or  its  depositors. 
But  if  they  act  in  good  faith,  within  the  limits  of  powers  con- 
ferred, using  proper  prudence  and  diligence,  they  are  not 
responsible  for  mere  mistakes  or  errors  of  judgment.  That  the 
trustees  of  such  corporations  are  bound  to  use  some  diligence 
in  the  discharge  of  their  duties  cannot  be  disputed.  All  the 
authorities  hold  so.    What  degree  of  care  and  diligence  are 


rower  is  not  a  ratification  of  the 
treasurer's  unauthorized  act,  and 
does  not  discharge  him  from  his  lia- 
bility to  the  corporation.  Goodyear 
Dental  Vulcanite  Co.  v.  Caduc,  144 
Mass.  85. 

» Austin  V.  Daniels,  4  Den.  (N.  Y.) 
209;  Citizens'  Loan  Ass'n  v.  Lyon, 
29  N.  J.  Eq.  110.  See  Merchants' 
Bank  v.  Jeffries,  21  W.  Va.  504;  Nix 
V.  Miller,  26  Colo.  203;  Bank  v.  Hill, 
148  Mo.  380;  Warren  v,  Robinson,  19 
Utah,  289. 

>  Citizens'  Building  Ass'n  v. 
Coriell,  34  N.  J.  £q.  383;  Williams 
o.  Riley,  34  N.  J.  Eq.  398;  Oakland 
Bank  v.  Wilcox,  60  Cal.  126.  An 
officer,  e.  (7.,  a  cashier,  is  not  liable  I 
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to  the  corporation  for  acts  done  in 
good  faith,  but  in  Tiolation  of  a  by- 
law, when  the  board  of  directors, 
who  have  power  to  make  by-laws 
and  prescribe  his  duties,  practically 
disregard  the  by-law  which  be  bas 
violated,  and  render  his  obserrance 
of  it  impossible.  Thus,  where  a  by- 
law provided  that  the  cashier  should 
consult  a  committee  of  directors  in 
making  discounts,  he  is  not  liable 
for  neglecting  to  consult  such  com- 
mittee when,  with  the  acquiescence 
of  the  board  of  directors,  it  holds  no 
meetings.  Second  National  Bank  t. 
Burt,  93  N.  Y.  233. 

>  Thompson    v.  Greeley,    107  Ho. 
577;  Thompson  0.  Swain,  ib.  694. 


CHAP.  X.] 


CORPORATION  AND  OFFICERS. 


[§  618. 


they  boand  to  exercise  ?  ^  Not  the  highest  degree,  not  such 
as  an  extremely  vigilant  and  very  careful  person  would  exer- 
cise. ...  It  would  not  be  proper  to  answer  the  question  by 
saying  the  lowest  degree.  .  .  .  When  one  deposits  money  in 
a  savings  bank,  or  takes  stock  in  a  corporation,  thus  divest- 
ing himself  of  the  immediate  control  of  his  property,  he  has 
the  right  to  expect  that  the  trustees  or  directors,  who  are 
chosen  to  take  his  place  in  the  management  and  control  of  his 
property,  will  exercise  ordinary  care  and  prudence  in  the  trusts 
committed  to  them — the  same  degree  of  care  and  prudence 
that  men  prompted  by  self-interest  generally  exercise  in  their 
own  affairs.  When  one  voluntarily  takes  the  position  of 
trustee  or  director  of  a  corporation,  good  faith,  exact  justice, 
and  public  policy  unite  in  requiring  of  him  such  a  degree  of 
care  and  prudence,  and  it  is  a  gross  breach  of  duty — crassa 
negligentia — not  to  bestow  them."* 

§  618.  Like  directors,  other  corporate  officers  and  agents  are 
boand  to  observe  the  utmost  good  faith  towards  the  corpora- 
tion; and,  perhaps,  may  be  held  to  even  a  stricter  performance 
of  their  duties ;  for  agents  and  officers,  other  than  directors, 
usually  receive  salaries,  and  are  supposed  to  devote  a  greater 
portion  of  their  time  to  the  service  of  the  corporation ;  ^  and, 
generally,  all  agents  and  servants  of  a  corporation  are  bound 
to  act  with  care  and  diligence,  and,  while  engaged  in  the  per- 


'  Not  keeping  property  of  the  cor- 
poration insured  is  not  per  se  negli- 
gence on  the  part  of  directors:  the 
complaint  in  such  a  case  sliould 
allege  facts  showing  that  the  direct- 
ors Ttolated  their  duty  in  not  keep- 
ing it  insured.  Charleston  Boot, 
etc.,  Co.  V.  Dansmore,  60  N.  H.  85. 

a  Hun  r.  Caiy,  82  N.  Y.  65,  70. 
Opinion  of  the  court  per  Earl,  J. 
See  Citizens'  Building  Ass'n  v,  Cori- 
ell,  34  N.  J.  Eq.  383.  Directors  are 
liable  only  for  gross  negligence, 
Jones  V.  Johnson,  86  Ky.  530, 
which  ia  absence  of  that  diligence 
which  ordinarily  prudent  business 


men  would  have  exercised  in  their 
business.  Savings  Bk.  v.  Caperton, 
87  Ky.  306. 

'Commercial  Bank  v.  Ten  Eyck, 
48  N.  Y.  305;  Austin  v.  Daniels,  4 
Den.  (N.  Y.)  299;  East  N.  Y.,  etc., 
R.  R.  Co.  c.  Elmore,  5  Hun,  214; 
Pangbom  v.  Citizens'  Building  Ass'n, 
35  N.  J.  Eq.  341;  First  Nat.  B'k  t. 
Reed,  36  Mich.  263.  For  disobeying 
an  order  of  court  regarding  invest- 
ment  of  funds  of  a  savings  bank,  its 
president  may  be  punished  for  con- 
tempt, though  the  bank  suffer  no 
loss.  Una  v.  Dodd,  39  N.  J.  Eq. 
173. 
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§  619.]  THE   LAW  OF  PRIVATE  CORPORATIONS.     [CHAP.  X. 


formance  of  their  fanctions,  to  act  wholly  and  entirely  in  its 
interests.^ 

^  619.  An  admirable  exposition  of  the  liability  of  directors 
to  the  corporation  for  neglect  of  their  duties  is  contained  in  a 
case  decided  by  the  greatest  of  England's  chancellors  as  long 
ago  as  the  year  1742.  The  facts  of  Charitable  Corporation  «. 
Sutton '  were  briefly  as  follows :  The  committee-men  (direct- 
ors), into  whose  hands  the  general  charge  of  the  corporate 
affairs  had  been  confided,  had  been  guilty  either  of  positive 
frauds  and  breaches  of  trust,  or  of  gross  negligence.  The 
corporation  had  been  formed  for  the  purpose  of  lending  on 
pledges,  and,  in  contravention  of  its  rules  or  by-laws,  its  affairs 
and  the  whole  power  and  discretion  of  lending  were  left  in 
charge  of  one  or  two  persons  in  such  a  way  as  to  afford  them 
abundant  opportunity  to  defraud  the  corporation,  of  which 
opportunity  they  took  every  advantage. 

In  his  opinion,  Lord  Hardwicke  said  :^  ^^  The  grounds  upon 
which  the  plaintiffs  found  their  relief  against  the  committee- 
men are  these :  1.  That  they  have  been  guilty  of  manifest 
breaches  of  trust,  or,  at  least,  of  such  supine  and  gross  negli- 
gence of  their  duty,  and  so  often  repeated,  that  it  will  amount 
to  a  breach  of  trust.  These  are  great  and  important  questions. 
It  will  be  proper  to  state  what  are  the  actual  breaches  of  trust: 
1st.  Passing  of  notes,  etc.  2dly.  Signing  notes  for  loans 
upon  pledges,  called  renewal  pledges,  though  they  knew  at 
the  same  time  that  the  money  originally  lent  was  not  paid. 
3dly.  Signing  notes  of  John  Thompson,  warehouse-keeper. 
4thly.  Taking  off  all  checks  upon  him,  etc.     5thly.  Making 


1  A  railroad  company  had  a  rule 
that  persons  not  buying  tickets  be- 
fore entering  should  pay  ten  cents 
extra.  A  conductor  did  not  collect 
this  extra  fare,  but  receiyed  the  or- 
dinary fare,  bought  tickets  himself, 
and  punched  and  gave  them  in,  con- 
cealing the  facts.  It  was  held  that 
this  did  not  constitute  a  payment, 
and  that  the  railroad  company  could, 
notwithstanding,  recover  the  fares 
collected  by  him  in  assumpsit  as 
money  had  and  i*eceived.    Concord 
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R.  R.  Co.  V.  Clough,  49  N.  H.  257. 
Compare  Taylor  v,  Ttiylor,  74  He. 
582.  The  cashier  of  a  bank,  though 
authorized  to  loan  its  funds  with  or 
without  security,  is  liable  for  money 
loaned  without  security  to  an  indi- 
vidual, and  not  entered  up  for  sev- 
eral years;  such  loan  being  evidently 
concealed  from  the  trustees.  Sao 
Joaquin  Valley  Bank  v.  Boon,  (K 
Cal.  247. 

s  2  Atkyns,  400. 

*  2  Atkyns,  403  et  seg. 


CHAP.  X.]  COBPOBATION  AND  OFFIGBB8.  [§  619. 

Beveral  orders  to  pat  it  in  the  power  of  Thompson,  Wooley, 
and  Warren  to  commit  those  frauds. 

^'  As  to  the  three  first,  they  are  actaal  breaches  of  trust,  and 
the  oomraittee-men  are  clearly  guilty  who  have  been  concerned 
in  them.  The  by-law  prescribes  that  when  notes  were  to  be 
issued  by  the  cashier,  they  should  be  signed  by  one  of  the  com- 
mittee-men, and  intended  as  a  check  upon  the  warehouse-keeper 
and  cashier.  Now  several  notes  have  been  issued  without  ob- 
serving this  rule,  which  is  an  express  contravention  of  the  by- 
law. ...  As  to  the  third  breach  of  trust,  the  committee-men's 
behavior  with  regard  to  Thompson,  their  warehouse-keeper.  It 
is  such  a  notorious  fraud,  or  at  least  gross  inattention  to  suffer 
him,  who  was  to  set  a  value  upon  all  the  pledges,  to  borrow 
money  upon  them  himself,  that  I  shall  direct  those  who  shall 
appear  to  be  guilty  of  it,  to  make  good  the  loss. 

'*  As  to  the  fourth  and  fifth  breach  of  trust,  the  taking  off 
all  checks  upon  Thompson,  and  making  several  orders  to  put 
it  in  the  power  of  Thompson,  Wooley,  and  Warren  to  commit 
those  frauds.  These  are  not  so  clearly  breaches  of  trust,  though 
at  the  same  time  they  appear  to  me  to  have  tended  greatly  to 
the  loss  and  prejudice  of  the  corporation.  But  whether  they 
are  criminal  will  be  the  question.  Now  I  think  the  persons 
present  are  only  liable  who  issued  out  the  orders,  which  invested 
Thompson,  Wooley,  and  Warren  with  such  powers. 

^But  then  another  head  of  charge  has  been  made  under  the 
crasm  negligentia^  which  has  been  divided  into  these  several 
branches:  1st.  The  committee-men's  non-attendance  upon 
their  employment ;  2dly.  Their  not  observing  the  by-law  of 
laying  the  balance  of  cash  regulai'ly  before  them ;  3dly.  Not 
taking  any  notice  of  forfeited  pledges ;  4thly.  Never  once  in- 
specting the  warehouse  to  see  what  number  of  real  pledges 
were  there;  5thly.  Putting  the  whole  power  into  the  hands 
of  Thompson,  Wooley,  and  Warren.  Now  from  all  these  an 
accumulated  charge  is  made  against  the  whole  body  of  direct- 
ors or  committee-men.  Consider  first  the  foundation  of  this 
general  charge.  .  .  .  Committee-men  are  most  properly 
agents  of  those  who  employ  them  in  this  trust,  and  who  em- 
power them  to  direct  and  superintend  the  affairs  of  the  corpo- 
ration. In  this  respect  they  may  be  guilty  of  acts  of  com- 
mission or  omission,  of  malfeasance  or  non-feasance.       Vide 
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§  619.]         THE  LAW  OF  PBIVATB  GOBPOBATIONS.     [CHAF.  X. 

Domat's  Civil  Law  apon  this  head  (2  B.  Tit.  3,  §§  1  and  2). 
Now  where  acts  are  executed  within  their  aathority,  as  repeal- 
ing by-laws  and  making  orders,  in  such  cases,  though  attended 
with  bad  consequences,  it  will  be  very  difficult  to  determine 
that  these  are  breaches  of  trust.  For  it  is  by  no  means  just 
in  a  judge,  after  bad  consequences  have  arisen  from  such  exe- 
cutions of  their  power,  to  say  that  they  foresaw  at  the  time 
what  must  necessarily  happen;  and,  therefore,  were  guilty 
of  a  breach  of  trust. 

^^Next  as  to  malfeasance  and  non-feasance.  For  instance, 
in  non-attendance,  if  some  persons  are  guilty  of  gross  non- 
attendance,  and  leave  the  management  entirely  to  others,  they 
may  be  guilty  by  this  means  of  the  breaches  of  trust  that  are 
conunitted  by  others.  By  accepting  of  a  trust  of  this  sort  a 
person  is  obliged  to  execute  it  with  fidelity  and  reasonable 
diligence ;  and  it  is  no  excuse  to  say  that  they  had  no  benefit 
from  it,  but  that  it  was  merely  honorary ;  and,  therefore,  they 
are  within  the  case  of  a  common  trust.^ 

^^  Another  objection  has  been  made,  that  the  court  can  make 
no  decree  upon  these  persons  which  will  be  just ;  for  it  is  said 
every  man's  non-attendance  or  omission  of  his  duty  is  his  own 
default,  and  that  each  particular  person  must  bear  such  a  pro- 
portion as  is  suitable  to  the  loss  arising  from  his  particular 
neglect,  which  mi^es  it  a  case  out  of  the  power  of  this  court 
Now,  if  this  doctrine  should  prevail,  it  is,  indeed,  laying  the 
axe  at  the  foot  of  the  tree.    But,  if  upon  inquiry  before  the 
master,  there  should  appear  to  be  a  supine  negligence  in  all  of 
them,  by  which  a  gross  complicated  loss  happens,  I  will  never 
determine  that  they  are  not  all  guilty.    Nor  will  I  ever  deter- 
mine that  a  court  of  equity  cannot  lay  hold  of  every  breach 
of  trust,  let  the  person  be  guilty  of  it  either  in  a  private  or 
public  capacity.     The  tribunals  of  this  kingdom  are  wisely 
formed,  both  of  courts  of  law  and  equity,  and  so  are  the  tribu- 
nals of  most  other  nations ;  and  for  this  reason  there  can  be 
no  inquiry  but  there  must  be  a  remedy  in  all  or  some  of  them ; 
and  therefore  I  will  never  determine  that  frauds  of  this  kind 
are  out  of  the  reach  of  courts  of  law  or  equity,  for  an  intoler- 
able grievance  would  follow  from  such  a  determination.    In 

1  Citing  Goggs  V.  Bernard,  1  Salk.  26. 
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[§  621. 


the  present  case  one  thing  is  clear  [those  who  were  engaged 
in  the  confederacy  to  divert  the  funds  of  the  corporation],  are 
certainly  liable  to  make  good  the  losses  which  the  corporation 
have  sostained  in  the  first  place,  and  the  committee-men  who 
were  not  partners  in  this  affair  are  liable  in  the  second  place 
only.  Therefore,  in  the  present  case,  I  am  of  opinion,  if  there 
is  no  evidence,  to  charge  the  committee-men  of  being  privy  to 
the  original  design,  yet  they  will  be  guilty  in  the  second 
degree,  by  conniving  at  the  affair,  and  not  making  use  of 
the  proper  power  invested  in  them  by  the  charter,  in  order 
to  prevent  the  ill  consequences  arising  from  such  a  confed- 
eracv."  * 

§  620.  Directors  acting  in  good  faith  are  not  liable,  in  the 
absence  of  gross  negligence,  for  doing  what  they  Directow 
have  been  authorized  to  do,  even  though  it  was  yotuabie 

°  for  errors 

imprudent;^  nor  for  errors  in  judgment  in  matters  ofjudg- 
within  the  scope  of  their  discretion,  even  when  the  ™®^  " 
errors  seem  palpable,  and  such  as  men  of  ordinary  prudence 
would   not    have  committed.'     They  ordinarily  receive  no 
salary,*  are  required  to  exercise  only  reasonable  care  and  pru- 
dence, and  cannot  be  presumed  to  devote  all  their  time  to  the 
service  of  the  company ; '  and  under  any  circumstances,  in  the 
absence  of  negligence,  to  hold  them  liable  for  the  consequences 
of  mere  errors  of  judgment  would  add  an  undue  hardship  to 
the  already  onerous  responsibilities  of  their  position. 
§  621.  The  circumstances  of  a  Tennessee  case  are  of  interest. 


^See,  also,  Briggs  v.  Spaulding,  141 
U.  8.  132;  North  Hudson  B'ld^g 
Aas'n  9.  Childs,  82  Wis.  460;  Henry 
V.  Jackson,  37  Vt.  431;  Wilkinson 
«.Dodd,  40  N.  J.  Eq.  123;  aff'd  41 
X.  J.  Eq.  566;  Williams  o.  McKay, 
40  N.  J.  Eq.  189;  Deader ick  v.  Bank, 
100  Tenn.  457;  Utley  v.  Hill,  155  Mo. 
232;  Warren  v.  Robinson,  19  Utah, 
289. 

'Overend  V.  Gumey,  L.  R.  4  Ch. 
701;  S.  C,  sub  nom,  Overend  and 
Gurney  Co.  v.  Gibb,  L.  R.  5  H.  L. 
480.  See  International,  etc.,  R.  R. 
Co.  V.  Bremond,  53  Tex.  96.  Direct- 
on  of  a  savings  bank  are  not  lia- 


ble for  not  requiring  the  president 
to  furnish  a  bond,  when  the  charter 
leaves  this  to  their  discretion.  Wil- 
liams V.  Halliard,  38  N.  J.  Eq.  373. 

«Spering»s  Appeal,  71  Pa.  St.  11; 
Godbold  V.  Bi*anch  Bank  of  Mobile, 
11  Ala.  191;  Citizens'  Building  Ass'n 
V.  Gonell,  35  N.  J.  Eq.  383;  Hun  v. 
Gary,  82  N.  Y.  65,  §617;  Gharitar 
ble  Corporation  v.  Sutton,  supra ; 
Excelsior  Petroleum  Co.  v.  Lacey,  63 
N.  Y.  422;  Vance  v.  Phoenix  Ins. 
Co.,  4  Lea  (Tenn.),  385. 

«  See  §  646. 

«  Percy  v.  MiUardon,  8  Mart.  N.  S. 
(La.)  68. 
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§  622.]  THE  LAW  OF  PBIVATE  COBPOBATIONS.     [CHAF.  X. 


The  by-laws  of  a  corporation  provided  that  the  directors  shonld 
elect  a  secretary,  whose  term  of  office  should  be  twelve  months, 
or  until  his  successor  was  elected ;  and  provided  further  that 
the  secretary  should  give  a  bond  with  sureties  for  the  faithful 
performance  of  his  duties.  The  board  elected  a  secretary,  took 
the  prescribed  bond,  and  afterwards  re-elected  the  same  person 
for  the  two  following  years,  but  took  no  new  bond,  deciding 
without  legal  advice  and  erroneously,  though  after  a  discussion 
of  the  matter,  that  the  bond  already  taken  was  a  continuing 
security.  In  the  third  year  the  secretary  became  a  defaulter, 
and  it  was  held  that  the  directors  having  acted  in  good  faith 
were  not  liable  to  make  good  the  loss.' 

§  622.  If,  however,  directors  do  an  act  even  honestly,  which 
LUbiuty  ^  clearly  beyond  their  powers,  or  ultra  vires  the  cor- 
poration, they  will  be  liable  to  the  corporation  for 
any  damages  resulting.'  As  Baron  Lindley  says: 
^'  Directors  are  responsible  for  the  loss  of  the  company's  assets 
if  that  loss  is  attributable  to  the  emploj'ment  of  the  assets  in  a 
manner  and  for  purposes  not  warranted  by  the  constitution.'^' 
Thus,  a  director  of  a  savings  bank,  who  acts  with  its  president 
in  making  a  loan  on  security  pal{>ably  worth  less  than  double 


for  ultra 
virtB  acts. 


1  Vance  v.  PhoBnix  Ins.  Co.,  4  Lea 
(Tenn.),  885. 

'  As  where  directors  without  au- 
thority return  deposits  to  subscrib- 
ers; Williams  v.  Page,  26  Beav.  654; 
or  cancel  subscriptions  irragalarly 
and  purchase  shares  (in  England)  in 
the  stock  of  the  corporation  with 
corporate  funds.  Hodgkinson  v. 
National  Live  Stock  Ins.  Co.,  26 
Beav.  473;  Joint  Stock  Discount  Co. 
V.  Brown,  L.  R.  3  Eq.  130;  8.  C,  L. 
R.  8  Eq.  381;  or,  against  the  pro- 
visions of  the  statute  allot  shares  to 
infants.  In  re  Crenver,  etc.,  M'g 
Co.,  Ex  parte  Wilson,  L.  R.  8  Ch.  45. 
See  Lester  v.  Howard  Bank,  33  Md. 
558.  Trustees  of  a  sayings  bank  are 
liable  to  the  receiver  for  dividends 
paid  by  them  which  were  not  earned.  I 
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Van  Dyek  u.  McQuade,  45  N.  Y. 
Super.  Ct.  620;  2  Lindley  on  Part, 
794;  Evans  v.  Coventry,  8  DeG.,  M. 
&  G.  835;  see  the  decree,  clause  4. 
But  see  Excelsior  Petroleum  Co.  r. 
Lacy,  63  N.  Y.  422.  Compare  Tur- 
quand  v.  Marshall,  L.  R  4  Ch.  376; 
Stringer's  Case,  L.  R.  4  Ch.  47S; 
Ranee's  Ciise,  L.  R.  6  Ch.  104.  It  Is 
competent  for  a  corporation  to  re- 
lease a  director  from  its  claims 
ngainst  him  on  account  of  an  uUraL 
nire»  act  of  his  done  on  its  bekall 
Pneumatic  Gas  Co.  o.  Berry,  113  U. 
S.  322.  See  Holmes  o.  Willard,  ISo 
N.  Y.  75. 

«2  Lindley  on  Part,  692.  Tom- 
pare  Pickering  «.  Stephenson,  L.  & 
14  Eq.  822,  342. 


CUAF.  X.] 


COEPORATION  AND  OFFICERS. 


[§  623. 


the  amount  of  the  loan,  and  so  violates  a  provision  in  the 
charter  of  the  bank,  will  be  liable  for  any  loss.^ 

§  623.  But  it  has  been  held  that  when  the  powers  of  direct- 
on  are  uncertain  or  difficult  to  ascertain,  and  they  act  honestly 
under  the  advice  of  counsel,  they  will  not  be  personally  liable, 
even  though  their  acts  be  afterwards  declared  beyond  their  au- 
thority and  ultra  vires}  "  In  regard  to  whether  the  defendants 
[directors]  should  be  held  responsible  for  any  of  their  acts  and 
investments  as  %Utra  viresy  it  might  be  sufficient  to  notice  the 
fact  that  the  charter  of  this  corporation  was  a  very  compli- 
cated one,  made  up  by  comparing  together  no  less  than  sixteen 
acts  of  incorporation  or  supplements.  ...  To  have  mistaken 
the  extent  of  their  powers  under  such  circumstances  would  not 
have  been  matter  of  surprise  even  in  the  most  timid  and 
cautious.  We  may  adopt  on  this  point  the  language  of  Green, 
C.  J.,  in  Hodges  v.  New  England  Screw  Co.,  1  R.  I.  312 :  *  In 
considering  the  question  of  the  personal  responsibility  of  the 
directors  we  shall  assume  that  they  violated  the  charter  of  the 
Screw  Company.  The  question  then  will  be,  Was  such  viola- 
tion the  result  of  mistake  as  to  their  powers,  and  if  so,  did 
they  fall  into  the  mistake  from  want  of  proper  care,  such  care 
as  a  man  of  ordinary  prudence  practices  in  his  own  affairs? 
(or  if  the  mistake  be  such  as  with  proper  care  might  have 
been  avoided,  they  ought  to  be  liable.  If,  on  the  other  hand, 
the  mistake  be  such  as  the  directors  might  well  make,  notwith- 
standing the  exercise  of  proper  care,  and  if  they  acted  in  good 
faith  and  for  the  benefit  of  the  Screw  Company,  they  ought  not 
to  be  liable.'  We  may  say  in  this  case,  conceding  that  the 
directors  did  violate  the  charter,  it  was  a  question  upon  which 
with  all  due  care  they  might  have  made  an  honest  mistake ; 
and  moreover,  it  appears  by  the  evidence  and  is  so  reported, 
that  they  acted  throughout  by  the  advice  of  their  counsel.  It 
is  well  settled  that  trustees  will  be  protected  from  responsibil- 
ity under  such  circumstances." ' 

Still,  it  may  be  suggested  that  as  to  transactions  within  the 


1  WmUuns  V.  McDonald,  42  N.  J. 
Eq.8a2. 

*Spering'8  Appeal,  71  Pa.  St. 
11;  Hodges  v.  New  England  Screw 
Co.,  1  B.  L  312;   S.  C,  3  R.  I.  9. 

40 


Compare  Williams  v.  McDonald,  37 
N.  J.  Eq.  409.  ^ 

•Spering's  Appeal,  71  Pa.  St.  11; 
opinion  of  the  court  per  Sharswood, 
C.  J. 
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§  624.]  THE  LAW  OF  PRIVATE  CORPOBATIONS.    [CHAP.  X. 

powers  of  the  corporation,  but  possibly  beyond  the  powers  of 
the  directors,  directors  may  act  in  safety  by  procuring  before- 
hand the  consent  of  a  majority  of  shareholdei*s  in  a  corporate 
meeting;  and  that  as  to  acts  which  are  vUra  vires,  it  may  be 
unwise  to  permit  directors  in  a  great  corporation  to  shield 
themselves  from  responsibility  behind  even  the  most  '^un- 
purchasable  opinions"  of  counsel.  The  maxim  Ignorantia 
leffis  neminem  excusat  is  one  of  the  pillars  of  corporation 
law.* 

§  624.  As  appears  from  Charitable  Corporation  v.  Sutton,' 
LUbUity  of  if  the  directors  improperly  surrender  duties,  which 
foMhe  MtB  they  ought  themselves  to  perform,  into  the  hands  of 
oomomte  ^°®  ^^  more  of  their  number,  or  into  the  hands  of 
ageutB.  other  agents  of  the  corporation,  they  may  render 
themselves  liable  for  damages  arising  to  the  corporation  from 
such  frauds  and  wrongful  acts  as  the  persons,  into  whose  hands 
they  have  improperly  surrendered  their  duties,  commit  in  the 
performance  of  them.  It  is  even  conceivable  that  directors, 
by  improperly  intrusting  to  any  person  discretionary  powers 
confided  to  them  to  be  exercised  only  by  themselves,  might 
make  themselves  liable  for  errors  of  discretion  committed  in 
good  faith  by  that  person ;  even  for  such  errors  as  the  directors 
would  not  have  been  liable  for  had  they  themselves  committed 
them  in  the  discharge  of  their  duties.  Moreover,  if  it  is  the 
duty  of  directors  to  watch  over  the  conduct  of  each  other,  and 
of  other  agents  and  clerks  of  the  corporation,  and  they  grossly 
neglect  this  duty,  they  will  be  liable  for  the  damages  arising 
from  wrongful  acts  which,  had  it  not  been  for  their  n^lect, 


^The  English  courts  have  re- 
cently expressed  themselves  as  to 
these  points  as  follows:  Directors 
are  not  to  he  held  liable  on  the 
strict  rules  applied  to  trustees  in 
the  English  Court  of  Chancery ;  for 
they  are  not  in  the  position  of 
trustees  in  whose  name  property 
stands,  and  who  deal  with  it  as 
principal  and  owner,  subject  only  to 
account  to  some  cestui  que  trust.  If 
directors  apply  funds  of   the   oor^ 
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poration  to  clearly  ultra  vires  pur- 
poses, they  are  liable;  otherwise  a 
strong  and  clear  case  of  misfeasance 
must  be  made  out  Fauro  Electric 
Accumulator  Co.,  In  re,  40  Ch.  D. 
141 ;  see  Liverpool  Household  Stores 
Ass'n,  In  re,  69  L.  J.  Ch.  616;  Cul- 
leme  v.  London,  etc.,  BMd^g  Soc.,  25 
Q.  B.  D.  485;  Masonic,  etc.,  Life 
As8*n  Co.  V.  Sharpe  [1882],  1  Ch.  IM. 


CHAP.  X.]  COBPOBATION  AND  OFFICERS.  [§  626. 

the  other  directors  and  agents  would  have  been  unable  to 
commit.^ 

§  625.  On  the  other  hand,  if  directors  have  been  guilty  of 
no  Q^lect  of  duty,  they  are  not  responsible  for  the  wrongful 
acts  or  omissions  of  other  directors  or  officers  of  the  corpora- 
tion; nor  for  the  acts  of  inferior  agents  appointed  by  them< 
selves ;  provided,  in  the  selection  of  the  last,  they  have  used 
dne  care.  Directors  and  other  officers  are  responsible  for  the 
performance  of  their  own  duties,  and  cannot  be  held  liable  for 
wrongs  which  others  have  committed,  unless  the  commission 
of  sacb  wrongs  is  in  some  way  due  to  an  omission  of  duty  on 
their  own  part.^ 

§  626.  The  following  admirable  statement  of  the  liability  of 
directors  for  the  acts  of  persons  other  than  themselves  is  taken 
from  Baron  Lindley's  work  on  Partnership.^  "  The  most  diffi- 
calt  question  which  arises  with  reference  to  the  liability  of 
directors  is  the  extent  to  which  each  is  liable  for  the  acts  of 
the  other.  The  following  appear  to  be  the  principles  applicable 
to  this  subject : — 

'^  1.  All  those  directors  who  are  actually  implicated  in  a  breach 
of  trust  by  misapplying  the  company's  money  (even  although 
they  only  sign  checks  prepared  by  others)  are  jointly  and  sev- 
erally liable  for  the  losses  arising  therefrom.^ 

"  2.  Directors  who  know  of  and  sanction  such  a  breach  of 
trust  are  implicated  in  it  within  the  meaning  of  this  rule,  al- 
though they  do  not  actively  take  part  in  it.^ 

"  3.  So  are  directors  who  know  of  the  breach  of  trust,  but 
take  no  steps  to  prevent  it,  beyond  writing  a  letter  of  disap- 
proval.® 

1  Horn  Silver  M*g  Co.  v.  Ryan,  42 
Minn.  196. 

>  Batchelor  v.  Planters'  Nat.  Bk., 
78  Ky.  435,  446;  Williams  v.  Hal- 
liard, 38  N.  J.  Eq.  373.  In  re  Den- 
ham  A  Co.,  25  Ch.  D.  752.  See 
Lewis  V.  Montgomery,  145  111.  30; 
SaTings  Bank  v.  Gaperton,  87  Ky. 
906;  Wallace  v.  Lincoln  S'v'gs  Bk., 
89  Tenn.  630.  Unless  their  liability 
is  extended  by  statute;  see,  e.  g.y 
Cona'n  of  California,  1879,  art.  xii. 
{3.    A  receiving  teller,  who  know- 


ingly aids  the  cashier  in  abstracting 
money  from  the  bank,  is  liable  there- 
for to  the  bank,  though  he  gets  none 
of  the  money  himself.  Hobart  v. 
Dovell,  38  N.  J.  Eq.  553. 

3  2  Lindley  on  Part.,  595,  596. 

«  Citing,  Joint  Stock  Discount  Co. 
V.  Brown,  L.  K.  8  Eq.  381;  Land 
Credit  Co.  v.  Fermoy,  L.  R.  5  Ch. 
763. 

*  Citing,  Liiud  Credit  Co.  c.  Fer- 
moy, supra. 

^  Citing,  Joint  Stock  Discount  Cu. 
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§  626.]  THE  LAW   OP  PRIVATE  C^OEPOBATIONS.    [caA?.  X. 


'^  4.  Where  the  liability  is  to  account  for  profits  improperly 
received  by  them,  they  are  only  severally  liable  for  their  own 
receipts,  and  are  not  jointly  and  severally  liable  for  each 
other's  receipts.^  But  it  is  submitted  that  their  liability  is 
joint  and  several  if  there  has  been  a  joint  receipt  by  them  all, 
and  then  a  division  amongst  themselves  of  what  they  have  all 
received  ;  or  if  they  have  all  been  implicated  in  some  joint 
breach  of  trust  resulting  in  profit  to  them  alL 

"  6.  It  has  been  decided  that  a  director  who  is  not  cognizant 
of  a  breach  of  trust  committed  by  his  co-directors  and  who 
takes  no  part  in  it  is  not  liable  for  it.'  This  pointy  however, 
involves  the  question  whether  a  director  is  not  bound  to  make 
himself  acquainted  with  what  his  co-directors  are  doing,  and 
to  take  such  steps  as  may  be  in  his  power  to  prevent  them  from 
doing  wrong.  On  this  question  opinions  differ,  and  it  can 
scarcely  be  considered  as  settled.  If,  indeed  (as  often  hap- 
pens), the  constitution  of  the  company  is  such  as  to  justify  a 
director  in  leaving  certain  matters  to  his  co<iirectors,  or  some 
of  them,  he  is  justified  in  trusting  them  with  such  matters, 
and  is  not  responsible  for  breaches  of  trust  committed  by  them 
and  concealed  from  him.  But  in  other  cases  his  irresponsibility 
is  by  no  means  so  clear. 

^'  6.  Nor,  it  seems,  is  a  director  liable  for  breaches  of  trust 
committed  by  his  co-directors  before  he  became  a  director,  bat 
afterwards  discovered  by  him.  In  this  case  the  new  director  s 
liability,  if  any,  can  only  be  for  the  loss  sustained  by  the  com- 
pany by  reason  of  his  omission  to  make  known  what  he  has 


0.  Brown,  wpra.  The  statute  of 
limltatioDS  runs  against  any  liability 
of  dirtotors  for  the  wrongful  acts  of 
otbar  directors  and  officers,  from 
tbtf  time  of  the  commission  of  the 
wrongful  acts.  Spering's  Appeal, 
71  Pa.  St.  11,  26;  Williams  v.  Hal- 
liard, 88  N.  J.  Eq.  373.  See  Link  v, 
MoLeod,  194  Pa.  St.  566,  holding  that 
where  directors  are  charged  with 
haying  made  an  unlawful  payment 
pursuant  to  an  unlawful  resolution 
the  statute  runs  from  the  date  of  the 
^solution.  See  {  612,  note. 
^  Citing,  Parker  v.  McKenna,  L.  R. 
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10  Ch.  96;  General  Exchange  Bank 
V.  Horner,  L.  R.  9  Eq.  480.  If  oae 
or  more  direotora  improperly  dis- 
pose of  corporate  funds,  they  are  re- 
sponsihle  individually;  but  toaftect 
them  with  joint  responsibility,  it 
must  appear  that  the  act  complained 
of  was  done  by  the  board  or  a 
majority  thereof.  Franklin  Ids.  Co. 
V,  Jeukins,  3  Wend.  130. 

'  Citing,  Ashhont  o.  Hason,  L.  K 
20  Sq.  225.  Accord,  Re  Montrotier 
Asphalts  Co.,  Ferry's  Case,  34  L.  T. 
N.  S.  716. 


CHAP.  X.] 


CORPORATION  AND  0FFIG£B8. 


[§  627. 


disooyered,  aod  to  compel  the  real  delinquents  to  make  good 
their  breach  of  trust ;  and  it  is  very  questionable  whether  an 
incoming  director  is  liable   in  point  of   law  for  such  omisr- 


75 


SIODS. 

§  627.  It  may  be  stated  as  a  general  rule  that  directors  and 
other  corporate  officers  should  do  no  acts  that  are  ^ 

^  Ckyrporate 

likely  to  render  their  personal  interests  anta£:onistic  offloen 
to  those  of  the  corporation.^  And  when  a  corporate  piac«  their 
officer  finds  his  personal  interests  substantially  op-  ^^^^on* 
posed  to  those  of  the  corporation,  then,  not  only  on  J^*^  ®' 
account  of  the  rights  of  the  corporation  and  his  »tion. 
duties  to  it,  but  also  for  the  sake  of  his  own  security,  the 
plainest  course  for  him  is  to  resign.'  For,  under  such  circum- 
stances, every  step  he  takes  may  be  subjected  to  the  most 
searching  and  harassing  investigation  at  the  instance  of  any 
person  interested  in  the  corporate  enterprise,  and  he  will  find 
himself  seriously  hampered  in  the  assertion  of  even  his  honest 
rights,  if  sach  he  happen  to  possess.  Thus,  for  instance,  it 
has  been  held  that  directors  of  a  railroad  company  cannot  ac- 
quire an  interest  in  the  profits  of  a  contract  for  the  construc- 
tion of  the  road,  that  will  give  them  a  standing  in  a  court  of 
equity  to  interpose  an  objection  to  the  consummation  of  a  com- 
promise between  the  railroad  company  and  its  contractors.'    In 

Co.  V.  Blakie,  1  Macq.  461.  The 
president  of  a  corporatioOf  to  whom 
a  bond  has  been  delivered  by  the 
board  for  sale,  cannot  convert  such 
bond  to  his  own  use  in  payment  of  a 
claim  due  him  from  the  corporation. 
Gas  Co.  V,  Reis,  54  Ohio  St.  549.  Cf. 
Hall  V.  Goodnight,  138  Mo.  576. 

2 See  Goodin  c.  Cincinnati,  etc., 
Canal  Co.,  supra. 

3  Paine  v.  Lake  Erie,  etc.,  R.  R.  Co., 
31  Ind.  283,  353.  Compare  Savings 
Bank  v.  Wulfekuhler,  19  Kan.  60. 
The  president  of  a  railroad  company 
who  is  authorized  with  two  other  di- 
rectors to  make  a  contract  for  the 
construction  of  the  road,  cannot  se- 
cretly (at  the  time  of  contracting) 
acquire  rights  in  the  contract  which 
he  can  enforce  against  the  company; 
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lUill  9.  Frazier,  22  Pa.  St.  320; 
Goodin  o.  Cincinnati,  etc..  Canal  Co., 
18  Ohio  St.  169;  Attaway  v.  Nat. 
Bk.,  03  Mo.  485 ;  Hemingway  o.  Hem- 
ingway, 58  Conn.  443;  §5.59,  ante, 
ch.  0;  Brewster  v.  Stratman,  4  Mo. 
App.  41;  First  Nat.  Bk.  e.  Reed,  36 
Mich.  263.  See  In  re  Imperial  Land 
Co.,  Ex  parte  Larking,  4  Ch.  D.  566. 

**  Indeed  it  is  not  going  too  far  to 
say  that  every  director  of  a  company 
is  bound,  when  his  personal  interests 
conflict  with  his  duty  to  the  share- 
holders,  to  perform  his  duty  toward 
them  at  a  sacrifice  of  his  own  inter- 
ests; and  a  transaction  in  which  a 
director  on  behalf  of  his  company  has 
in  fact  been  dealing  with  himself 
as  an  individual  cannot  stand."  2 
Undley  on  Part.,  500;  Aberdeen  Ry. 


§  628.]         THE  LAW  OF   PRIVATE  CORPORATIONS.      [CHAP.  X. 

another  instance,  where  on  an  execution  sale  against  a  corpora- 
tion, a  person  who  was  both  its  treasurer  and  a  shareholder 
bought  in  land  held  by  its  trustees,  it  was  held  that  his  title 
enured  to  the  benefit  of  the  corporation.^ 

^^  The  affairs  of  a  corporation  are  generally  intrusted  to  the 
exclusive  management  and  control  of  the  board  of  directors ; 
and  there  is  an  inherent  obligation,  implied  in  the  acceptance 
of  such  trust,  not  only  that  they  will  use  their  b^t  efforts  to 
promote  the  interest  of  the  shareholders,  but  that  they  will  in 
no  manner  use  their  positions  to  advance  their  own  individual 
interest,  as  distinguished  from  that  of  the  corporation,  oi*  ac- 
quire interests  that  may  conflict  with  the  fair  and  proper  dis- 
charge of  their  duty." ' 

§  628.  A  director  or  other  corporate  officer  can  on  behalf  of 
his  corporation  make  with  himself  no  contract  that  will  bind 
the  corporation ; '  nor  any  contract  in  which  he  is  personally  in- 


and  this,  whether  there  be  any  fraud 
in  fact  or  not.  Flint  and  P.  M.  R'y 
Co.  V.  Dewey,  14  Mich.  477. 

1  Mc Alien  v.  Woodcock,  60  Mo. 
174;  see  Brewster  v.  Stratman,  4  Mo. 
App.  41. 

But  claims  against  a  corporation 
do  not  necessarily  become  extin- 
guished on  being  purchased  by  its 
agent.  Tlie  corporation  may  there- 
upon become  indebted  to  him  for 
money  expended  in  their  purchase, 
provided  the  purchase  was  not  made 
in  violation  of  his  duties  or  instruc- 
tions. Sullivan  v.  Triunfo  Mining 
Co.,  39  Gal.  459;  Seeley  v.  San  Jos^ 
Mill  Co.,  59  Cal.  22;  Merrickr.  Peru 
Coal  Co.,  61  III.  472;  Kitchen  v.  St. 
Louis,  etc,  R'y  Co.,  69  Mo.  224,  See 
Pacific  Railroad  v.  Eetchum,  101 
U.  S.  289;  also  §  633.  Compare 
Sandy  River  R.  R.  Co.  v,  Stubbs,  77 
Me.  594. 

2  Cumberland  C'l,  etc.,  Co.  v.  Par- 
ish, 42  Md.  698,  605;  see  Sellers  v. 
Phoenix  Iron  Co.,  13  Fed.  Rep.  20; 
Wickersham  o.  Crittenden,  93  Cal. 
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17;  Shepaug  Voting  Trust  Cases,  60 
Conn.  553;  Higgins  v.  Lansingh,  154 
111.  301;  Cusick  v.  Bartlett,  91  Me. 
153;  Foiii  Payne  Rolling  Mill  v.  Hill, 
174  Mass.  224;  Center  Creek  I.  Co.c. 
Lindsay,  21  Utah,  102. 

•Guild  V.  Parker,  43  N.  J.  L.  430; 
Port  V,  Russell,  36  Ind.  60;  Coleman 
V.  Second  Avenue  R.  R.  Co.,  38  N.  T. 
201 ;  First  National  Bank  v.  Gifford, 
47  Iowa,  575;  First  National  Bank 
V.  Drake,  29  Kansas,  311;  Ex  parte 
Hill,  32  L.  J.  £q.  154;  see  Butts  o. 
Wood,  37  N.  Y.  317;  Abbot  v,  Ameri- 
can Hard  Rubber  Co.,  33  Barb.  578; 
Murray  v.  Vanderbilt,  39  Barb.  140: 
Munson  v,  Syiticnse,  etc.,  Ry.  Co., 29 
Hun,  76;  Winchester  v.  Baltimore, 
etc.,  R.  R.  Co.,  4  Md.  231.    Compare 
Palmer  v.  Nassau  Bank,  78  Illinois, 
.380.     But  a  single  director  can  deal 
with  the  rest  of  the   board,  when 
they,  and  not  he,  represent  the  cor- 
poration.   Gamble  v.  Water  Co.,  122 
N.  Y.  91;  Crymble  r.  Mulvaney,  21 
Col.  203;  cf.  Warren  v.  Rubber  Co., 
166  Mass.  97. 


CHAP.  X.j  CMBPORATION  Aim  OVPtCBRS. 


[§  629. 


terested.*     Accordingly,  a  resolution  of  the  board  of  trustees 
of  a  corporation  carried  by  the  casting  vote  of  the  ^. 

•J.  A     *   ^  *  A    1  '  t  J  <»1«  •  ."' 


can- 


president  ratifying  an  unauthorized  act  of  his,  in   notcon- 
which  be  was  personally  interested,  is  invalid/^    And  them- 
a  board  of  directors  who  have  bartered  away  the  *®^^®** 
assets  of  the  corporation  for  personal  gain,  cannot,  by  an  act 
purporting  to  be  an  acceptance  for  the  company  of  an  equiva- 
lent for  such  assets,  conclude  the  shareholders  or  a  receiver 
from  showing  that  no  equivalent  was  actually  received.^ 

§  629.  Corporate  ofHceps  may  not  buy  from  or  sell  to  their 
corporation  and  retain  any  profits  from  such  trans- 
actions, unless  the  profits  are  known  and  the  trans-  ^^ 
actions  acquiesced  in  by  all  who  could  claim  any 
interest  in  the  profits.^    For*all  secret  profits  derived  by  them 
from  ^ny  dealings  in  regard  to  the  corporate  enterprise  they 
most  account  to  the  corporation,^  even  though  the  transaction 
may  have  benefited  it.* 


'  European,  etc..  Railroad  Co.  v. 
Poor,  59  Maine,  277;  Blair  Town  Lot 
Co.  Q.  Walker,  60  Iowa,  876;  Wicker- 
sham  v.  Crittenden,  03  Cal.  17;  Cur- 
tin  V.  Salmon  River,  etc.,  Co.,  130 
Cal.  345;  Smith  v,  Los  Angeles  Im. 
Association,  78  Cal.  289. 

'  Chamberlain  r.  Pac.  Wool-Grow- 
ing Co.,  54  Cal.  108.  See  Davis  v. 
Rock  Cr.  L.  F.  <fe  M.  Co.,  55  Cal.  359; 
Bennett  r.  St.  Louis  Car  Roofing  Co., 
19  Mo.  App.  349;  Ward  v.  Davidson, 
89  Mo.  445. 

»  Guild  V.  Parker,  43  N.  J.  L.  430. 
See  Rhodes  o.  Webb,  24  Minn.  292. 
Resolutions  passed  by  directors  mak- 
ing allowances  in  their  favor  and 
auditing  their  own  claims  are  void- 
able by  the  corporation.  Graves  v. 
Mono  Lake  Mfg.  Co.,  81  Cal.  ^3. 
See  Munson  v,  Magee,  161  N.  Y.  182. 

The  presumption  that  directors 
are  acquainted  with  the  affairs  of 
their  bank,  and  that  they  have  notice 
of  all  the  entries  on  its  books,  can- 
not be  relied  on  by  a  cashier  seeking 
to  show  a  ratification  of  his  wrong- 


ful appropriation  of  the  moneys  of 
the  bank.  First  Nat  Bk.  o.  Drake, 
29  Kan.  311. 

*  See  Imperial  Mercantile  Cred. 
Ass'n  V,  Coleman,  L.  R  6  H.  L.  189. 
Compare  Barr  v.  Glass  Co.,  17  U.  S. 
App.  124. 

*  European,  etc.,  Ry.  Co.  v.  Poor, 
59  Me.  277;  Parker  v.  Nickerson, 
112  Mass.  195;  McClure  v.  Law,  161 
N.  Y.  78;  Bent «.  Priest,  86  Mo.  476; 
Ward  V.  Davidson,  89  Mo.  445;  Perry 
V,  Tuscaloosa  Co.,  93  Ala.  364;  San 
Francisco  Water  Co.  v,  Pattee,  86 
Cal.  623;  Keokuk  Packet  Co.  v. 
Davidson,  95  Mo.  467;  Hutchinson  o. 
Bid  well,  24  Oreg.  219;  Electric  Co. 
V.  Bates,  68  Vt.  579;  Spaulding  v. 
North  Milwaukee  T.  S.  Co.,  106  Wis. 
481.  Compare  Hazard  v.  Durant,  14 
R.  I.  25. 

>  Bird  Coal  Co.  v.  Humes,  157  Pa. 
St.  278;  Bent  v.  Priest,  10  Mo.  App. 
543.  An  officer  of  a  corporation  may 
act  as  trustee  for  bondholders  under 
a  mortgage  made  by  it.  Ellis  v, 
Boston,  etc.,  R.  R.  Co.,  107  Miiss.  1. 
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§  629.]  THE  LAW   OJ"  PRIVATE  CORPORATIONS.    [CHAP.  X. 

Thus,  where  the  directors  of  a  ferry  company  bought  a  steam- 
boat in  their  individual  capacity,  and  so  owning  it  bought  it  of 
themselves  for  the  company  at  a  krge  advance,  it  was  held 
that  the  transaction  was  fraudulent,  and  that  their  profits  en- 
ured to  the  benefit  of  the  company,  who  might  recover  them 
with  interest.^  In  another  case  the  treasurer  of  a  bank  had 
received  authority  from  it  to  sell  certain  of  its  property,  which 
he  thereupon  sold  to  himself  and  some  of  his  brother  officers 
at  the  minimum  price  he  was  authorized  to  sell  at ;  which  was 
far  below  the  market  value  of  the  property.  The  bank  was 
allowed  to  recover  of  him  the  difference  between  the  market 
value  and  the  price  at  which  he  had  sold  to  himself.'  And 
when  suit  is  brought  against  directors  to  compel  them  to  ac- 
count for  the  profits  of  transactions  wherein  they  have  acted 
on  behalf  of  the  corporation,  they  cannot  plead  that  the  trans- 
actions were  ultra  vires  the  corporation.^ 


But  in  Ashuelot  R.  R.  v.  Blliot,  57 
N.  H.  307,  the  treasurer  of  a  corpo- 
ration, who  was  also  trustee  for 
bondholders,  was  held  to  account  to 
the  railroad  company  for  profits 
made  by  him  while  in  possession  as 
trustee  under  the  mortgage. 

Directors  cannot  speculate  with 
corporate  funds  or  credit  and  appro- 
priate the  profit.  Redmond  v,  Dick- 
erson,  9  N.  J.  Eq.  507.  Directors  of 
a  bank  must  give  up  to  it  all  secret 
profits  received  by  them  as  a  bonus 
to  obtain  a  loan  from  it.  Farmers*, 
etc.,  Bank  v,  Downey,  53  Cal.  466. 
See,  also,  York,  etc.,  R.  R.  Co.  v, 
Hudson,  16  Beav.  485;  Parker  o. 
McEenna,  L.  R.  10  Gh.  96;  Dunston 
V.  Imperial  Gas  Co.,  3  Bam.  A  Adol. 
125 ;  General  Exchange  Bank  v,  Hor- 
ner, L.  R.  9  Eq.  580;  Gaskell  t. 
Chambers,  26  Beav.  360;  Madrid 
Bank  v.  Pelly,  L.  R.  7  Eq.  442;  Eden 
V.  Ridsdales  Lamp  Co.,  23  Q.  B.  D. 
368;  Bland^s  Case  [1893],  1  Ch.  612. 
When  in  pui-suance  of  a  secret  agree- 
ment made  with  a  promoter  by  a 
person  about  to  become  a  director 
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that  the  said  promoter  would  bay 
back  said  director's  qualification 
shares  at  par — ^the  promoter  does 
buy  them  back  at  par  when  the 
shares  are  valueless  in  the  market, 
the  director  will  have  to  account  to 
the  corporation  for  the  money  re- 
ceived as  secret  profits.  North  Aus- 
tralian Territory  Co.,  In  re  [1602], 
1  CIi.  322;  2  Lindley  on  Part,  588- 
589. 

1  Parker  o.  Nickei*son,  112  Massa- 
chusetts, 195. 

*  Greenfield   Savings  Bank  v.  Si- 
mons, 133  Mass.  415. 

8  See  Hill  v.  Nisbet,  100  Ind.  341. 
Compare  §§  280-282,  where  it  is 
shown  that  even  when  affected  with 
no  estoppel  an  outsider  can  take  so 
advantage  of  the  fact  that  a  given 
transaction  was  ultra  virei  a  corpo- 
ration. Similarly  it  is  only  the  cor- 
poration, and  its  shareholders  and 
creditors,  that  can  avail  of  the  £sct 
that  its  ofiicera  were  secretly  inter- 
ested in  matters  wherein  they  scisd 
for  the  corporation,  or,  as  its  agents, 
dealt  with  themselves.    In  a  recast 


CHAP.  X.] 


OORPOBATION  AND  OFFICERS. 


[§  680. 


§  630.  Transactions  like  the  foregoing  are  fraadulent  as  a 
matter  of  law,  and  no  fraud  or  unfair  dealing  need  ,^^ 
be  proved  as  matter  of  fact  by  the  corporation  in  tions 
order  to  set  them  aside,  or  compel  the  officers  impli-  as  a  matSL 
cated  to  account  for  the  profits  they  have  made.^  It  ®'  ^^• 
has  been  held  that  an  express  contract  between  directors  and 
the  corporation  is  voidable  at  the  option  of  the  latter,  acting 
within  a  reasonable  time ;  and  that  no  consideration  of  the 
fairness  of  the  contract  will  induce  a  court  of  law  or  equity 
to  enforce  it  against  the  resisting  cestui  que  trusty  though  as  to 
others  it  may  be  valid.^  But  such  contracts  may  be  ratified 
by  the  corporation  either  expressly,  or  by  acquiescence  for  a 
long  period  and  the  acceptance  of  the  benefits  of  the  trans- 
actions :^  provided  the  ratification  or  acquiescence  on  the  part 
of  a  corporation  is  free  and  voluntary,  and  not  that  of  a  man 
whose  hands  are  tied. 


caae  in  Iowa,  timstees  holding  lands 
in  tnist  for  a  railroad  company  con- 
Teyed  some  of  the  lands,  under  au- 
thority of  the  board  of  directors,  to 
be  reconveyed  to  themselyes  in  pay- 
ment for  their  services.  It  was  held 
tiiat  a  person  claiming  such  lands 
under  a  title  adverse  to  that  of  the 
railroad  company  could  not  dispute 
the  validity  of  this  conveyance. 
Miller  «.  Iowa  Land  Co.,  56  Iowa, 
374. 

^Stanley  v.  Luse,36  Or.  25;  Green- 
field Savings  Bank  o.  Simons,  133 
Mass.  415;  Bent  v.  Priest,  10  Mo. 
iLpp.  543;  Stewart  v.  Lehigh  Valley 
R.  R.  Co.,  38  N.  J.  L.  505;  Cook  v. 
Berlhi  Woollen  Mill  Co.,  43  Wis. 
433;  Duncomb  ».  New  York,  H.  & 
N.  R.  R.  Co.,  84  N.  Y.  100;  Pearson 
».  Concord  R.  R.  Co.,  62  N.  H.  537; 
Brewing  Co.  o.  Planner,  44  La.  Ann. 
22;  compare  Davoue  v.  Fanning,  2 
Johns.  Ch.  252.  Although  there  be 
no  actual  fraud  or  unfairness,  a  cor- 
poration may  repudiate  a  contract 
entered  into  by  its  board  of  directors, 
irhen  one  of  tbem  is  interested  on 


the  other  side,  and  the  corporation 
need  not  show  that  the  influence  of 
such  director  determined  the  action 
of  the  board.  Munson  v.  Syracuse, 
etc.,  R.  R,  Co.,  103  N.  Y.  58.  See 
Aberdeen  Ry.  Co.  o.  Blakie,  2  (H.  L.) 
£q.  1281. 

a  Stewart  v.  Lehigh  Valley  R.  R. 
Co.,  38  N.  J.  L.505.  See,  also.  Little 
Rock  and  Foi-t  Smith  Ry  Co.  «. 
Page,  35  Ark.  .^4;  Morgan  v.  King, 
27  Colo.  530.  A  station  agent  bar- 
gained with  his  company  for  an  ex- 
cursion train,  not  letting  it  be 
known  that  he  wanted  it  for  himself. 
Held^  the  company  on  discovering 
this  could  disaffirm  the  contract. 
Pegram  v.  Charlotte,  etc.,  R.  R.  Co., 
84  N.  C.  606. 

'  Kelley  «.  Newbury' pt  Horse  R.  R., 
141  Mass.  406;  Twin-Lick  Oil  Co.  v. 
Marbnry,  01  U.  S.  587;  Louisville, 
etc.,  Railway  Co.  v.  Carson,  151  111. 
444,  §  632;  Town  of  Searcy  9.  Yar- 
nell,  47  Ark.  260;  Welch  u.  Import- 
ers' Bank,  122  N.  Y.  177;  Battelle  «. 
Pavement  Co.,  37  Minn.  80. 
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§  630.]  THE   LAW   OP   PRIVATE  COBPORATIONS.     [CHAP.  X. 

In  Pacific  Railroad  of  Missouri  v.  Missouri  Pacific  Eailwav 
Company,^  a  foreclosure  was  brought  against  a  railroad  com- 
pany, and  a  decree  of  sale  entered,  practically  by  its  consent, 
its  answer  having  admitted  the  allegations  of  the  bill.    It 
then  appealed  from  the  decree,  and  tried  to  bring  before  the 
Federal    Supreme   Court  on  appeal   facts  showing  that  its 
directors  and  its  solicitor  had  acted  fraudulently  and  in  hos- 
tility to  its  interests  in  allowing  the  decree  to  be  taken.    The 
corporate  management  seems  to  have  been  changed  shortly  after 
the  entry  of  the  decree.    The  appeal  duly  prosecuted  was  not 
decided  for  about  three  years.    The  appellate  court  found  no 
error  which  it  could  correct  on  appeal,  but  intimated  that  a 
remedy  could  be  had  in  the  court  below.^    As  soon  as  possible 
after  the  appeal  \vas  decided,  suit  was  brought  to  set  aside  the 
decree.    The  defendants  demurred  on  the  ground  of  laches; 
but  it  was  held,  and  sustained  on  appeal,  that  the  time  daring 
which  the  appeal  was  pending  should  not  be  counted  against 
the  plaintiff.     Giving  the  opinion  of  the  court.  Justice  Blatch- 
ford  said  :  "  As  to  the  frauds  alleged  in  the  bill  respecting  the 
matters  in  the  conduct  of  the  suit,  resulting  in  the  decree,  the 
right  to  relief  is  based  on  the  view,  that  the  corporation  itself, 
the  present  plaintiff,  speaking  and  acting  now  for  its  stock- 
holders as  a  body,  was  powerless  then,  because  it  was  mis- 
represented by  unfaithful  directors,  who  did  what  was  done 
and  refused  to  do  otherwise,  and  through  whom  alone  it  could 
then   speak  and    act.  .  .  .  Under   such    circumstances   mere 
knowledge  by  or  notice  to  the  plaintiff,  or  its  directors  or 
oflScers,  or  more  or  less  of  its  stockholders,  is  unimportant; 
and  the  plaintiff  cannot  be  concluded  by  the  failure  of  any 
number  of  its  stockholders  to  do,  what  unfaithful  directors 
ought  to  have  done,  unless  a  case  is  shown  of  such  acquies- 
cence, assent  or  ratification  as  would  make  it  inequitable  to 
permit  what  has  been  done  to  be  set  aside,  or  unless  the  rights 
of  innocent  purchasers   have  subsequently  intervened,  to  an 
extent  creating   an  equitable   bar   to  the  granting  of  relief. 
The  bill  in  this  case  does  not  show  such  a  state  of  things. 
While  stockholders,  more  or  less  in  number,  may  be  allowed 


1  111  u.  S.  506. 
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3  Reported  as  Pacific  R.  R.  Co.  9. 
Ketcham,  101  U.  S.  289. 
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to  interpose,  if  tbey  have  the  means  or  the  inclination  to  take 
upon  themselves  the  harden  of  such  gigantic  controversies  as 
are  involved  in  the  railroad  transactions  of  the  present  day,  it 
would  go  far  to  legalize  condonation  of  such  transactions  as 
are  set  forth  in  the  bill,  if  mere  knowledge  by  helpless  stock- 
holders of  the  fraudulent  acts  of  their  directors  were  to  prevent 
the  corporation  itself  from  seeking  redress,  if  it  act  promptly 
when  freed  from  the  control  of  such  directors.  Frequently 
requesting  unfaithful  directors  to  resign  or  employ  other 
counsel,  so  far  from  throwing  on  the  stockholders  the  peril  of 
losing  their  rights,  represented  by  the  company,  if  they  do  not 
personally  assert  them  in  place  of  the  directors,  operates  pf 
itself,  without  more,  only  to  aggravate  the  wrong.  At  the 
same  time  it  by  no  means  follows  that  parties  who  have  become 
interested  in  the  plaintiffs  corporation  with  knowledge  of 
matters  set  forth  in  the  bill,  are  entitled  to  the  same  standing 
as  to  relief  with  those  who  were  interested  in  the  corporation 
when  the  transactions  complained  of  occurred."  ^ 

§  631.  Accordingly,    when    corporate     officers    have    been 
guilty  of  a  breach  of  trust  towards  the  corporation,  R^^e^ieg 
the  latter  may  disaffirm  the    transaction,  provided  of  the  cor- 
the  rights  of  innocent  outsiders  do  not  intervene, 
and  may  hold   the  officers  liable  for  damages;''^  or  without 
disaffirming  the  transaction,  may  compel  the  officers  to  account, 
with  interest,  for  any  profits  they  have  made.^    The  corpora- 
tion cannot,  however,  adopt  in  part  and  in  part  repudiate  an 
improper  transaction  of  its   officers.^    And  the  right  of  a 
corporation  to  avoid  a  transaction  on  account  of  the  fiduciary 


1  Pacific  R.  R.  of  Missouri  v. 
Pacific  R»y  Co.,  HI  U.  S.  505,  520. 
Compare  Graham  v.  Boston,  etc.,  R. 
R.  Co.,  118  U.  S.  162. 

*  Ryan  v.  Leavenworth,  etc.,  R'y 
Co.,  21  Kan.  365.  See  also  cases  in 
last  note  but  two.  The  receiver  may 
»ue.  Curtis  v,  Leavitt,  15  N.  Y.  10, 
44.  See  High  on  Receivers,  {  316 
and  §  615. 

*  Parker  «.  Nickerson,  112  Mass. 
195;  S.  C,  137  Mass.  487;  Greenfield 
Savings  Bank  v.  Simons,  133  Mass. 
415  {tupray  §  629);  Gaskell  v.  Cham- 


bers, 26  Beav.  360;  York,  etc.,  R'y 
Co.  V.  Hudson,  16  Beav.  486;  Madrid 
Bank  o.  Pelly,  L.  R.  7  £q.  442;  Parker 
0.  McKenna,  L.  R.  10  Cb.  96;  Buffalo, 
N.  Y.  and  Erie  R.  R.  Co.  v.  Lamp- 
son,  47  Barb.  533. 

*  Great  Luxembourg  R*y  Co.  v, 
Magnay,  25  Beav.  586;  Second  Na- 
tional Bank  v.  Burt,  93  N.  Y.  233. 
It  cannot  retain  the  advantages  and 
repudiate  the  obligations  of  these 
transactions.  Barr  o.  N.  Y.,  L.  S. 
<&  W.  R.  R.  Co.,  126  N.  Y.  263. 
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relations  sustained  towards  it  by  the  other  party,  mast  be 
exercised  within  a  reasonable  time  after  the  facts  connected 
therewith  are  known  or  could  by  due  diligence  have  been 
ascertained.^ 
§  632.  Of  course,  directors  are  not  excluded  from  deriving 
profit  from  the  corporate  enterprise  which  is  shared 

Loans  by 

directors  by  the  (other)  shareholders;  as,  for  instance,  thej 
oor^wition.  ^^7  receive  their  proportion  of  dividends.  Direct- 
ors may  also  loan  money  to  the  corporation  if  the 
terms  are  as  favorable  to  the  corporation  as  the  most  favorable 
terras  on  which  the  directors  oould  borrow  money  for  it  from 
outsiders.* 

Thus,  in  Twin-Lick  Oil  Co.  v.  Marbury,'  the  Federal  Su- 
preme Court  held  that  there  was  no  rule  forbidding  one  di- 
rector among  several  from  loaning  money  to  the  corporation,  if 
the  money  is  needed  and  the  transaction  is  open  and  other- 
wise free  from  blame;  and  that  he  might  purchase  its  property 
at  a  fair  public  sale,  made  by  a  trustee  under  a  deed  of  trust 
executed  to  secure  the  payment  of  his  debt.  The  property  in 
controversy  was  oil  land  of  a  fluctuating  value ;  the  director 
committed  no  actual  fraud ;  and  at  the  time  of  the  sale  the 
shareholders  knew  all  the  facts,  and  refused  to  join  him  either 
in  the  purchase  or  in  paying  assessments  on  their  shares.  It 
was  held,  that  four  years  afterwards,  when  by  his  skill  and 
energy  he  had  made  the  property  profitable,  the  corporation 
could  not  have  the  sale  set  aside  or  an  accounting  for  profits.' 

§  638.  The  facts  of  another  important  case  were  as  follows  : 


1  Twin-Lick  Oil  Go.  v.  Marbury, 
91  U.  S.  587.  See  Stewart  v.  Lehigh 
Valley  R.  H.  Co.,  38  N.  J.  L.  625. 

^  Campbeirs  Case,  4  Ch.  D.  470 ; 
Santa  Cruz  R.  R.  Co.  v.  Spreckles, 
65Cal.  193;  Sutter  St  R.  R.  Co.  v. 
Baum,  66  Cal.  44;  Richardson  v. 
Green,  133  U.  S.  30;  Holt  v.  Bennett, 
146  Mass.  437;  NeaPs  Appeal,  129  Pa. 
St.  64;  Beach  v.  Miller,  130  111.  162; 
Roseboom  v.  Whittaker,  132  111.  81 ; 
Mullanphy  Svgs.  Bk.  v.  Sohott,  135 
111.  655;  Jones  v.  Hale,  32  Or.  465; 
Patterson  v.  Portland  Smelting 
Works,   34    Or.    96.    An  owner  of 
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property  may  aell  it  to  a  corpontion 
of  which  he  is  an  officer,  provided 
he  does  not  act  on  behalf  of  the  eo^ 
poration  in  tlie  matter.  Gamble  «. 
Water  Co.,  122  N.  Y.  91.  SeeCrym- 
ble  t>.  Mulvaney,  21  Col.  203. 

»  91  U.  8.  587: 

^Accord,  Addiaon  o.  Lewis,  75 
Vs.  701,  720;  Harte  v.  Vmrn,  n 
111.  296;  SftltmasBb  «.  SpsnUiiif 
147  Mass.  224;  New  lieispliie  ^ 
Light  Co.  Caoes,  105  Teim.  20; 
Singer  «.  Salt  Lake  Copper  K'fg 
Co.,  17  Utah,  143.  See  Seely  9.  Sw 
Josd  MIU  Go.,  M  Cal.  22;  Ettmfhnj 
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A.,  who  at  the  time  was  the  president  of  a  railroad  oompan}^, 
but  not  a  shareholder,  made  advances  to  it  in  perfect  good 
faith  of  eighty-one  thousand  dollars  to  aid  it  in  constructing 
its  road.  At  a  meeting  of  the  executive  committee  of  the 
board,  consisting  of  himself  and  two  other  directors,  who  were 
guarantors  on  a  note  to  him  for  a  portion  of  his  claim,  a  resolu- 
tion was  passed  directing  the  treasurer  to  deliver  to  him  eight 
hundred  and  ten  thousand  dollars  of  its  bonds  as  collateral 
secarity.  This  action  the  board  subsequently  sanctioned.  The 
company  afterwards  became  insolvent ;  the  trustee  for  the 
bondholders  brought  suit  to  foreclose  the  mortgage  given  to 
secure  the  bonds ;  and  on  appeal  taken  from  an  order  entered 
in  the  suit,  determining  the  relative  rights  and  priorities  of 
certain  of  the  bondholders,  A.  was  allowed  to  prove  his  bonds 
to  the  full  amount,  and  share  in  the  distribution  of  the  assets 
of  the  company  to  the  extent  of  its  real  indebtedness  to  him.* 
On  a  former  appeal  of  the  same  case.  Judge  Finch  said : 
*' Where  the  trustee's  act  consists,  not  in  possessing  himself  of 
the  property  of  the  beneficiary  as  owner,  but  in  taking  col- 
lateral security  for  a  debt  honestly  due  him  or  a  liability  justly 
incurred,  the  rule  [that  the  beneficiary  may  as  of  course  avoid 
the  contract]  can  have  no  application,  since  the  payment  of 
the  debt  or  the  discharge  of  the  liability  is  an  essential  prere- 
quisite of  the  avoidance.  And  this  is  true  whether  the  pledge 
is  taken  for  a  present  or  precedent  debt." ' 

Nevertheless,  in  the  appeal,  from  which  the  preceding  citation 
is  taken,  it  is  said  that  as  a  general  rule  a  director  buys  cor- 
porate bonds  below  par  only  at  the  peril  of  their  avoidance  by 


«.  flfttroDS^  H^i-caDilltt  Awn.,  50  Iowa, 
e07;  Hill  V.  NiBbet,  100  Ind.  SU; 
Luak's  Appeal,  108  Fa.  St  152. 

^DttDcorob  V.  New  York,  H.  and 
N.  R.  R.  Co.,  88  N.  Y.  1. 

'Duncomb  0.  Xqw  York,  H.  and 
N.  R.  R.  Co.,  84  N.  Y.  190,  IW. 
See,  alBo,  Budd  9.  Walla  Walla  Print- 
ing Co.,  2  Wash.  Ter.  347;  Harpend- 
iog  0.  Munson,  01  N.  Y.  650;  Weihl 
V.  Atlanta  Farniture  Co.,  89  Ga.  207. 
The  language  here  of  the  learned 
lodge,  perhaps,  is  somewhat  broad. 
The  money  loaned  may  indeed  have 


been  advanced  in  good  faith  for 
the  benefit  of  the  corporation;  but 
under  some  circumstances,  to  force 
the  corporation  to  pay  its  debt  be- 
fore demanding  back  its  security, 
might  be  very  oppressive.  In  the 
case  in  the  text,  the  court  laid  stress 
on  the  fact  that  the  security  taken 
was  not  under  the  circumstances 
excessive;  and  that  the  corporation 
was  not  insolvent  at  the  time  it  was 
taken.  Compare  Hope  v,  Val.  City 
Salt  Co.,  25  W.  Va.  789;  Richardson 
V.  Green,  133  U.  S.  30. 
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the  courts  at  the  suit  of  the  corporation.^  Yet  it  has  been  held 
that  the  treasurer  of  a  corporation  may  with  his  own  money 
purchase  its  notes  at  a  discount  and  collect  their  face  value 
from  the  corporation,  provided  that  at  the  time  of  the  pur- 
chase he  was  under  no  duty  to  the  corporation  to  purchase  or 
pay  the  notes  in  its  behalf.'  But  it  has  also  been  held  that 
directors  cannot,  when  the  corporation  is  iosolvcnt,  buy  up 
claims  against  it  at  a  discount,  and  then  prove  them  at  their 
face  on  the  winding  up  of  the  corporation.^  The  following  is 
a  recent  utterance  of  the  New  York  Court  of  Appeals:  "The 
rule  [forbidding  a  trustee  to  purchase  obligations  of  his  cestui 
at  less  than  par  and  enforcing  them  at  par]  is  founded  upon 
the  unwillingness  of  the  law  to  uphold  contracts  which  bring 
into  collision  the  trust  duty  and  the  personal  interests,  and  it 
is  because  of  that  collision,  and  the  temptations  which  surround 
it,  that  it  declares  the  contract  voidable  at  the  election  of  the 
beneficiary  without  investigating  the  good  or  the  bad  faith  of 
the  trustee.  The  entire  basis  of  the  rule  consists  in  this  col- 
lision between  trust  duty  and  personal  interest,  and  the  equi- 
table prohibition  has  no  application  where  there  is  no  such  pos- 
sible inconsistency.  There  is  no  such  conflict  in  the  ordinary 
case  of  the  purchase  by  a  director  in  a  going  corporation  of  its 
outstanding  obligations."  * 


1  Duncomb  v.  N.  Y.,  H.  &  N.  R.  R. 
Co.,  84  N.  T.  190.  See  Fitzgerald  v. 
Fitzgerald,  etc.,  Gu.,  41  Neb.  374. 
If  a  director,  by  agreement  with  his 
co-directoi'B,  take,  directly  from  his 
company,  its  bonds  below  par  on  his 
private  account  and  sell  them  at  an 
advance,  he  may  be  compelled  to 
account  for  the  profits  for  the  benefit 
of  the  corporation,  its  sharaholders, 
or  creditors;  and  this,  although  he 
acted  in  good  faith.  Widrig  v.  New- 
port St.  Ry.  Co.,  82  Ky.  511.  But 
when  suit  is  brought  to  foreclose  a 
mortgage  made  to  secure  bonds  is- 
sued to  directors,  they  will  not  be 
declared  void  at  the  instance  of  a 
subsequent  lienor,  when  the  corpo- 
ration does  not  defend.  Basse tt  v. 
Monte  Christo  M.  Co.,  15  Nev.  393. 
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«  St.  Louis,  etc.,  R.  R.  Co. «.  Waller, 
86  Kan.  51;  Glenwood  M'f'g  Co.  t. 
Syme,  109  Wis.  355. 

'  Linglc  «.  Nat.  Ins.  Co.,  45  Mo. 
109;  In  re  Imperial  Land  Co.,  £i 
parte  Larking,  4  Ch.  D.  566;  Patrick 
V.  Boonville  Gas  Light  Co.,  17  Mo. 
App.  462.  See  §  759.  Compare  In- 
glehart  v.  Thousand  Islands  Hotel 
Co.,  32  Hun  (N.  Y. ),  377.  Tbe  ques- 
tion is,  whether  the  director  has 
acted  fairly  for  the  interest  of  the 
corporation  in  buying  the  securities 
at  a  discount.  Higgins  v,  Latisiogb, 
154  III.  301,  386.  In  this  case  he  whs 
not  allowed  to  enforce  them  at  their 
face. 

^  Seymour  v.  Cemetery  Ass^n,  144 
N.  Y.  333,  344.  Opin.  of  court  per 
Finch,  J. 
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§  634.  The  following  rules  regarding  loans  to  a  corporation 
from  its  officers  seem  deducible  from  the  preceding  and  other 
cases.  Directors  or  other  officers  may,  when  they  honestly  deem 
itfor the  interest  of  the  corporation  to  borrow,*  advance  it  money 
on  terms  as  favorable  as  any  on  which  they  could  have  pro- 
cured the  money  for  it  from  other  sources ;  and  they  may  take 
from  the  corporation  security  for  their  loan. '  But  they  cannot 
—at  least  when  the  corporation  is  insolvent — take  advantage 
of  their  inside  position  to  secure  their  existing  debts  to  the  in- 
jury of  other  creditors  of  the  corporation ;  ®  and  no  more  in 
recovering  their  debts  or  enforcing  their  security  than  in  the 
original  transaction  of  loaning  the  money,  can  they  disregard 
the  interests  of  the  corporation.^  Under  such  circumstances 
not  only  may  they  not  avail  themselves  of  their  control  over 
the  affairs  of  the  corporation  to  oppress  it,  but  they  cannot 
make  unconditional  and  unrestricted  use  of  legal  means  open 
to  outside  creditors.** 

§  635.  Exceedingly  difficult  and  complicated  questions  arise 
in  r^;ard  to  transactions  in  which  corporate  officers,  while 
personally  interested  adversely  to  their  cdrporation,  contract 
on  its  behalf  with  outsiders,  whose  interests  in  the  transac- 
tion may  be  the  same  as  the  personal  interests  of  the  contract- 
ing officers;  and  also  in  regard  to  transactions  in  which  the 
same  officers  act  for  two  adversely  interested  corporations. 

§  636.    Every  person,  even  though  he  act  in  good  faith,  is 


*  See  Harts  v.  Brown,  77  lU.  226; 
Ulinois  Steel  Co.  o.  O'Donnell,  156 
ni.  624.  See  Kylander  v.  Sheffield, 
108  Ga.  Ill,  where  the  text  is  cited.' 
In  this  case  an  injunction  to  preyent 
directors  from  foreclosing  a  mort- 
gage held  by  them  was  refused. 

*McMurtry  c.  Temple  Co.,  86  Ky. 
206;  Foster  v.  Sugar  Co.,  118  Mo. 
238;  Jones  v.  Hale,  82  Or.  465.  But 
if  the  terms  of  the  loan,  the  rate  of 
interest  and  security  taken,  ai-e  op- 
pressive or  exorbitant,  they  may  be 
disaffirmed  by  the  corporation  and 
set  aside  on  repayment  of  the  amount 
loaned  with  legal  interest.  Sutter 
St.  B.  R.  Co.  V.  Baum,  66  Cal.  44. 

» See  §  769. 


^  Hallam  o.  Indianola  Hotel  Co. 
(Sup.  Ct.  Iowa),  21  Am.  Law  Keg. 
N.  S.  443.  See  Butler  Paper  Co.  v. 
Bobbins,  151  111.  588. 

^  See  Hallam  v,  Indianola  Hotel 
Co.,  supra.  But  see  McMurtry  v. 
Temple  Co.,  86  Ky.  206.  In  matters 
in  no  way  relating  to  his  official  po- 
sition, however,  a  director  may  sue 
a  corporation  just  as  a  shareholder 
or  any  other  person  having  a  cause 
of  action  against  it.  Burbank  v. 
West  Walker  Ditch  Co.,  13  Nev.  431. 
And  it  has  been  held  that  a  dii-ector 
can  plead  to  a  recovery  of  interest 
on  a  loan  from  his  bank  to  himself, 
that  the  interest  was  agreed  on  in 
contravention  of  the  National  Bank- 
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oflS^  affected  with  notice  of  tbe  general  rule  of  law  that 
tions  in  an  officer  cannot  bind  his  corporation  by  a  contract 
officers  aie  in  which  he  is  personally  interested.  Thus,  a  genr 
intereated.  ^^  authority  to  a  bank  president  to  certify  checks 
drawn  on  it  does  not  extend  to  checks  drawn  by  himself. 
Consequently,  the  face  of  the  check  showing  the  president's 
attempt  to  use  his  official  character  for  his  private  interest^ 
every  one  taking  it  is  put  on  his  inquiry ;  and  when  the  certi- 
fication is  false,  no  one  can,  as  a  bona  fide  holder  of  the  check, 
recover  against  the  bank  on  the  certification.^ 

Accordingly,  the  firat  question  will  ordinarily  be,  did  tbe 
person  contracting  with  the  corporation  through  its  officers, 
know,  or  have  reason  to  know,  that  in  the  same  transaction 
the  officers  were  personally  interested  in  a  way  that  might  lead 
them  to  regard  their  own  interests  rather  than  those  of  the 
corporation?  If  this  be  answered  in  the  negative,  and  the 
other  contracting  parties  acted  in  good  faith,  they  will  be  pro- 
tected, having  acted  on  the  reasonable  assumption  that  tbe  cor- 
porate officers  were  not  violating  their  duty.* 

§  637.  In  many  clises  of  this  nature,  however,  that  have  come 
before  the  courts,  the  outside  parties  have  occupied  no  such 
favorable  and  honest  position ;  but  have  acted  with  their  eves 
only  too  open,  and  often  have  actively  combined  with  the  offi- 
cers to  defraud  the  corporation.     Under  such  circumstances, 


inf^  Act.  Bank  v.  Slemmons,  34  Ohio 
St.  142;  compare  Lester  v,  Howard 
Bk.,  83  Md.  558. 

1  Claflin  V.  Farmers'  and  Citizens' 
Bk.,  25  N.  Y.  293.  See,  also,  West 
St.  Louis  Bank  v.  Shawnee  County 
Bank,  95  U.  S.  557;  McKee  r.  Grand 
Rapids,  etc.,  Ry.  Co.,  41  Mich.  274; 
Smith  V.  Los  Angeles  Im.  Ass'n,  78 
Cal.  2S9;  of.  Rocliester  <&  C.  T.  R. 
Co.  V.  Paviour,  164  N.  Y.  281;  Ran- 
dall V.  Rhode  Isl.  Lumber  Co.,  20 
R.  I.  625;  Hebbard  p.  So.  Land  A 
Cattle  Co.,  55   N.  J.  Eq.  18. 

But  it  is  held  tliat  if  a  person  take 
a  note  of  a  corpoi-ation  executed  and 
indorsed  by  its  president  in  such  a 
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way  as  to  put  the  purchaser  on  his 
inquiry,  the  purchaser  may  recoyer 
if  he  can  show  that,  had  he  made  in- 
quiry,  the  facts    which   he   would 
have    dfscovei-ed    would   have  pro- 
tected him;  as,  for  instance,  if  the 
note    indicates    tliat  the   president 
was  about  to  use  the  proceeds  for 
his  own  benefit,  plaintiff  is  protected 
if  there  was  in  fact  a  resolution  of 
the  board  of  directors  authorizing 
the  president  so   to  use  the  note. 
Wilson  V.  Meti*opolitan  El.  R'y  Co., 
120  N.  Y.  145. 

'Genesee  Savings  Bank  v.  Michi- 
gan Barge  Co.,  52  Mioh.  438.  See 
$204. 


GBAP.  X.  j 


COBPOBATIOK  AND  OPFICBBS. 


[§  688. 


Hbej  will  be  liable  to  account  to  the  corporation  equally  with 
its  guilty  officers.^ 

Thus,  in  an  English  case,  the  plaintiff,  a  stock  company, 
made  with  the  defendant,  also  a  stock  company,  a  contract 
which  gave  the  plaintiff  the  option  of  having  a  telegraph  cable 
manufactured  and  laid  by  the  defendant ;  the  cable  to  be  paid 
for  in  instalments,  payable,  after  the  first,  as  the  work  was 
certified  to  by  the  plaintiff's  engineer.  The  option  was  exer- 
cised, and  the  first  instalment  paid  to  the  defendant,  the 
plaintiff  also  paying  a  commission  to  its  own  engineer.  It 
then  discovered  that  its  engineer  had  a  secret  sub-contract 
with  the  defendant  company  to  lay  the  cable  himself.  The 
court  held  the  plaintiff  entitled  to  have  the  contract  set  aside, 
and  the  instalment  and  commission  returned  to  it.^ 

§  638.    In  the  United  States  it  is  not  uncommon  for  the 
directors  of  a  railroad  company,  whose  road  is  in 
process  of  construction,  to  join  with  other  persons  oonstnio- 
ia  forming  a  construction  company ;  and  then,  on  jJS^™" 
behalf  of  their  railroad,  make  contracts  with  the 
construction  company  most  favorable  to  the  latter  and  them- 
selves.   Such  dishonest  transactions  the  courts   will  set  aside, 
and  by  compelling  accountings  for  profits,  or  awarding  dam- 
ages against  the  guilty  directors,  restore,  as  far  as  possible, 
the  railroad  company  to  its  property  and  rights.^    Under  such 
circumstances,  it  is  not  necessary  for  the  railroad  corporation 


^Ryan  v,  Leavenworth,  etc.,  R'y 
Co.,  21  Kan.  365 ;  see,  also,  Kersey 
Oil  Co.  V,  0\\  Creek,  etc.,  R.  R.  Co., 
12Phlla.  (Pa.)  374. 

WbcD  a  board  of  mining  directors 
lease  a  mine  to  a  party  acting  in  the 
interests  of  the  minority  of  share- 
holders, in  order  to  withdraw  it  from 
the  control  of  a  board  about  to  be 
elected,  and  thereby  perpetuate  the 
control  of  the  minority,  the  corpo- 
ration may  set  the  lease  aside  by  a 
bill  in  equity.  Mahany  Mining  Co. 
V.  Bennett,  5  Sawyer,  141.  A  court 
of  equity,  however,  will  not  set  aside 
these  improper  contracts  at  the  suit 
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of  parties  (shareholders  and  direct- 
01*8)  to  them.  Weed  v.  Little  Falls, 
etc.,  R.  R.  Co.,  31  Minn.  154. 

8  Panama,  etc.,  Telegraph  Co.  v. 
India  Rubber,  etc.,  Telegraph  Works 
Co.,  32  L.  T.  N.  S.  517. 

*  Ryan  v.  Leavenworth,  etc.,  R'y 
Co.,  21  Kan.  365;  Oilman,  etc.,  R. 
R.  Co.  c.  Kelly,  77  III.  426 ;  WardeU 
V.  Railroad  Co.,  103  U.  8. 651 ;  Thomas 
V.  Brownsville,  etc.,  R'y  Co.,  1  Mo- 
Crary,  392.  See  Abbot  v,  American 
Hard  Rubber  Co.,  33  Barb.  578.  Cf. 
Santa  F^  E.  Co.  v.  Hitchcock,  9  N. 
Mex.  156;  Barnes  v.  Lynch,  9  OkL 
156. 
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§  689.]         THE  LAW   OF  PBIVATB  COBPO&ATION8.     [CHAP.  X. 

to  prove  actual  fraud,  or  that  the  transaction  waa  a^^ainst  its 
interest.^ 

§  639.  Wardell  v.  Railroad  Co.'  is  a  leading  and  instruc- 
tive case  in  connection  witli  this  subject.  There  the  president 
of  the  Union  Pacific  Railroad,  by  order  of  the  executiye 
committee  of  the  board  of  directors,  entered  into  a  contract  to 
allow  one  Wardell  and  another  to  work  coal  lands  belonging 
to  the  company,  agreeing  that  the  railroad  company  would 
purchase  coal  of  them  for  fifteen  years  at  prices  which  secured 
them  high  profits.  Thereupon  a  coal  company  was  formed,  in 
which  six  of  the  railroad  directors  owned  a  majority  of  stock, 
and,  in  pursuance  of  a  previous  secret  arrangement  the  con- 
tract was  assigned  to  it  without  consideration.  The  court  held 
the  contract  a  fraud  on  the  railroad  company,  and  that 
Wardell  could  sustain  no  claim  against  that  company  for  its 
repudiation  of  the  contract.  "  All  arrangements  by  directors 
of  a  railroad  company,  to  secure  an  undue  advantage  at  its 
expense,  by  the  formation  of  a  new  company  as  auxiliary  to 
the  original  one,  with  an  understanding  that  they,  or  some  of 
them,  shall  take  stock  in  it,  and  then  that  valuable  contracts 
shall  be  given  it,  in  the  profits  of  which  they,  as  stockholders 
of  the  new  company,  are  to  share,  are  so  many  unlawful 
devices  to  enrich  themselves  to  the  detriment  of  the  stock- 
holders and  creditors  of  the  original  company,  and  will  be  con- 
demned whenever  properly  brought  before  the  courts  for 
consideration."" 


1  Gilman,  etc.,  R.  R.  Co.  v.  KeUy, 
77  111.  426.  Compai-e  Union  Pac. 
R.  R.  Co.  V.  Credit  Mobiller,  185 
Mass.  367. 

*  103  U.  S.  651.  See,  also,  Union 
Pacfic  K.  H.  Co.  r.  Credit  Mobilier, 
135  Mass.  367,  376. 

*  Wardell  v.  Railroad  Co.,  103 
U.  S.  651,  658.  Opinion  of  the  court 
per  Justice  Field.  In  a  later  case  in 
the  Federal  Supreme  Court,  the  di- 
rectors of  a  railroad  had  made  a 
contract,  in  which  two  of  them  were 
personally  interested,  for  the  con- 
struction of  the  road,  and  had  issued 
the  bonds  of  the  company  to  the 
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contractors;  suit  was  brought  to 
foreclose  the  mortgage  made  to  se- 
cure the  bonds,  and  the  oori>oration 
allowed  judgment  to  be  taken  against 
it  by  default.  Thereupon  certain 
shareholders  intervened,  and  the 
court  held  that  the  contract  could 
not  be  enforced,  nor  the  bonds  either 
which  had  not  come  into  the  hands 
of  innocent  holders  for  value.  But 
the  court  also  held  that  the  share- 
holders seeking  equity  must  do 
equity,  and  that  the  bondholders 
were  entitled  to  be  reimbursed  the 
sums  which  they  had  actuaUy  ex- 
pended, and  to  be  paid  the  fair  valne 


CHAP.  X.] 


COEPORATION  AND  OFFICERS. 


[§  642. 


§  640.   The  class  of  cases  just  discussed  must  carefully  be 
distinguished — ^and  this  in  practice  will  often  be  Transat- 
most  difficult — from  cases  which  have  arisen  con-  ^^^jj^offi. 
oeming  the  contracts  between  two  corporations,  the  *^®"f^*  '®^ 
validity  of  which  is  contested  on  the  ground  that  verseiyiu- 
some  of  the  officers  of  one  corporation  are  officers  com>- 
of  the  other.  '**^^°*- 

These  latter  contracts  may  be  set  aside  on  the  ground  of 
fraud  like  other  contracts,^  and  they  are  especially  open  to  the 
suspicion  that  one  corporation  has  been  unfairly  favored  at  the 
expense  of  the  other.  Moreover,  a  contract  of  this  character 
is  voidable  if  the  common  officers  making  it  have  personal 
interests  in  the  transaction  which  decidedly  lead  them  to  favor 
one  rather  than  the  other  of  the  contracting  parties.^  But  in 
sach  case  the  contract  would  be  set  aside,  nut  on  the  ground 
that  a  common  agent  represented  two  principals,  but  because 
it  is  a  contract  in  which  he  was  personally  interested. 

§  641.  Another  preliminary  consideration  to  be  borne  care- 
fully in  mind  is  that  the  acts  and  declarations  of  the  agent 
while  acting  as  agent  of  one  of  the  corporations,  cannot  create, 
at  least  in  favor  of  that  corporation,  an  estoppel  binding  on 
the  other  corporation,  whom  he  may  also  represent.'  Likewise, 
that  the  two  companies  have  some  common  directors  or  a  com- 
mon solicitor,  does  not  affect  one  company  with  notice  of  acts 
done  or  knowledge  possessed  by  the  common  directors  or  solic- 
itor as  directors  or  solicitor  of  the  other  company.* 

§  642.  It  may  be  asserted  with  nearly  as  much  safety  as 


of  their  senrioes  and  materials  for- 
nislied;  tbis  value,  however,  not  to 
be  ettimated  by  the  prices  mentioned 
in  the  contract.  Thomas  v.  Brown- 
ville,  etc.,  R.  R.  Co.,  109  U.  8.  622. 
See,  also,  McGourkey  v.  Toledo, 
etc.,  R  R.  Co.,  146  U.  S.  536,  565. 

^See,  especially  on  this  point, 
6<»odin  9.  Cincinnati,  etc.,  Canal  Co., 
18  Ohio  St.  169,  cited  at  length  in  § 
559.  Alio  Fitzgerald  v,  Fitzgerald, 
etc.,  Co.,  41  Neb.  374;  Bear  River  V. 
0.  Co.  V.  Hanley,  15  Utah,  506. 

*  Galley  v.  National  Exchange  Bk., 
41  liich.  169.     Compare  San  Diego 


V.  San  Diego,  etc.,  Railroad  Co.,  44 
Cal.  106. 

*  Pennsylvania  R.  R.  Co.'s  Appeal, 
80  Pa.  St.  265.  In  such  cases  it  may 
be  often  difficult  to  determine  for 
whom  the  agent  was  acting  when  he 
made  the  declaration,  but  it  is  safe 
to  assume  that  under  such  circum- 
stances no  court  would  favor  an  es- 
toppel. 

^  In  re  Marseilles  Extension  Rail- 
way Co.,  20  W.  R.  254;  DeKay  v, 
Hackensack  Water  Co.,  38  N.  J.  £q. 
158;  Benton  v.  Bank,  122  Mo.  332. 
Compare  Kersey  OU  Co.  v.  Oil  Creek, 
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§  642.]  THE  LAW  OF  PEIVATB  GOBPOEATIONS.    [CHAP.  X. 

will  attend  the  assertion  of  any  exceedingly  general  negative 
legal  proposition,  that  there  is  no  rule  of  law  preventing  an 
agent  or  functionary  from  representing  and  binding  two 
adverse  principals  by  ministerial  acts  involving  no  discretion. 
For  instance,  the  same  person  acting  as  broker  may  bind  both 
buyer  and  seller  by  a  bought  and  sold  note,^  and  at  auctions 
the  auctioneer  may  be  the  agent  of  both  parties.*  It  is  also 
said  that  there  is  no  presumption  that  the  common  agent  of 
two  adverse  principals  will  act  unfairly  towards  either.' 

Accordingly,  it  has  been  held  that  a  common  treasurer  may 
adjust  the  accounts  of  debtor  and  creditor  corporations;^  and 
also  that  when  resolutions  have  been  properly  passed  authoriz- 
ing a  deed  from  one  corporation  to  another,  it  is  no  objection 
that  the  ofELcer  authorized  to  make  the  specific  deed  was  an 
officer  of  both  corporations.'  It  has  further  been  held,  though 
with  questionable  propriety,  that  a  common  agent  may  on  be- 
half of  one  company  sell  and  on  behalf  of  the  other  buy  the 
same  property.*  Moreover,  it  has  been  expressly  decided  in 
more  than  one  state  after  full  consideration,  that  a  contract 
between  two  corporations,  made  by  their  respective  boards  of 
directors,  is  not  invalidated  or  rendered  voidable  at  the  election 
of  one  of  the  parties  thereto,  from  the  mere  circumstance  that 
H  minority  of  its  board  of  directors  are  also  directors  of  the 
other  company.' 


etc.,  R.  R.  Co.,  12  Phila.  (Pa.)  374; 
Mailin  v.  Soutli  Salem  Land  Co.,  94 
Va.  28;  see,  also,  §  210. 

1  Butler  V.  Thomson,  92  U.  S.  412. 

3  Pugh  0.  Chesseldiue,  11  Ohio, 
100,  123. 

>  Adams  Mg.  Co.  o.  Senter,  26 
Mich.  73;  Booth  o.  Robinson,  55  Md. 
419.  See  Clark  v.  Trust  Co.,  100  U. 
S.  149. 

*  Bradley  v.  Richardson,  23  Vt 
720.  Compai-e  Chicago  A  N.  W.  R. 
R.  Co.  V.  Northern  Line  Packet  Co., 
70  III.  217. 

^  Leathers  v.  Janney,  41  La.  Ann. 
1120. 

*  Adams  Mining  Co.  v.  Senter,  20 


107  Oal.  8.  See  Roberto  v.  Bank,  11 
Wash.  550.  But  see  San  Diego  v.  San 
Diego,  etc.,  R.  R.  Co.,  44  Cal.  106; 
Memphis,  K.  A  C.  R.  R.  Co.  «.  Par- 
sons Town  Co.,  26  Kan.  503,  509. 

7  United  States  Rolling  Stock  Co. 
0.  Atlantic  and  Great  Western  Kail- 
road  Co.,  34  Ohio  St   450;  Mayor, 
etc.,  of  Griffin  v.  Inman,  57  Ga.  370; 
Hagerstown  M'f'g  Co.  v,  Keedy,91 
Md.  640;  see,  also,  Booth  v.  Kobinson, 
r>.)  Md.  419;  Union  Pacific  R.  R  Ca 
0.  Credit  Mobilier,   135  Mass.  861 
377;  Wallace  v.  Long  Island  R.  B. 
Co.,  12  Hun  (N.  Y.),  460.    Accord, 
Foster  r.  Oxford,  etc.,  Ry.  Co.,  13  C. 
B.  200,  203.     Comi>are  Manufactnr- 


Mich.  73.     Approved  Pauly  v.  Pauly,  I  era'  S'v'gs  B'k  c.  Iron  Co.,  97  Mo.  88; 
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CHAP.  X.]  CORPORATION  AXD  OFFICERS.  [§  644. 

§  643.  In  United  States  Rolling  Stock  Co.  v.  Atlantic  and 
6t.  Western  R.  R.  Co.,  it  was  said  by  Judge  Boynton,  giving 
the  opinion  of  the  Supreme  Court  of  Ohio :  *  "  We  have  not, 
upon  the  most  diligent  research,  been  able  to  find  a  case  hold- 
ing  a  contract  made  between  two  corporations  by  their  respec- 
tive boards  of  directors  invalid,  or  voidable  at  the  election  of 
one  of  the  parties  thereto,  from  the  mere  circumstance  that  a 
minority  of  its  board  of  directors  are  also  directors  of  the  other 
company,  nor  do  we  think  such  a  rule  ought  to  be  adopted. 
There  is  no  just  reason,  where  a  quorum  of  directors,  sustain- 
ing no  relation  of  trust  or  duty  to  the  other  corporation,  are 
present'  participating  in  the  action  of  the  board,  why  such 
action  should  not  be  binding  upon  the  company,  in  the  absence 
of  such  fraud  as  would  lead  a  court  of  equity  to  undo  or  set 
aside  the  transaction.  If  the  mere  fact  that  a  minority  of  one 
board  are  members  of  the  other  gives  the  company  an  option  to 
avoid  the  contract  without  respect  to  its  fairness,  the  same 
result  would  follow  where  such  minority  consisted  of  but  one 
person,  and  notwithstanding  the  board  might  consist  of  twenty 
or  more.  In  our  judgment,  where  a  majority  of  the  board  are 
not  adversely  interested,  and  have  no  adverse  employment,  the 
right  to  avoid  the  contract  or  transaction  does  not  exist  with- 
out proof  of  fraud  or  unfairness ;  and  hence  the  fact  that  five 
of  the  defendant's  board  of  directors  were  members  of  the 
plaintiff's  board,  whatever  may  have  been  its  effect  on  the 
defendant's  right  to  disaffirm  or  repudiate  the  contract,  if 
exercised  within  a  reasonable  time,  did  not  disable  the  de- 
fendant from  subsequently  aifirming  the  contract  if  satisfied 
with  its  terms,  or  rejecting  it  if  not,  nor  did  it  relieve  it  from 
the  duty  to  exercise  its  election  to  avoid  or  rescind  within  a 
reasonable  time,  if  not  willing  to  abide  by  its  terms." 

§  644.  On  the  other  hand,  it  may  be  said  that  common 


Salina  Nat.  B'k  v.  Prescott,  60  Kas. 
490.  Contra,  Metropolitan  EI.  R.  K. 
Co.  V.Manhattan  El.  R.  R.  Co.,  11 
Daly  (N.  Y.),  878,  608,  and  $emble 
contra,  San  Diego  v.  San  Diego,  etc., 
K.  R.  Co.,  44  Gal.  106,  a  case  in 
which,  it  seems  to  the  writer,  the 


personal  interasts  of  the  common 
agent  decidedly  leaned  towards  one 
of  his  adversely  Interested  principals ; 
also  Bill  V,  Western  Un.  Tel.  Co.,  16 
Fed.  Rep.  14;  Ashuelot  R.  R.  Co.  v. 
Elliot,  57  N.  H.  397. 
1  84  Ohio  St  450,  466. 
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§  644.]  THB   LAW  OF   PRIVATE  CORPORATIONS.     [CHAP.  X. 


Commoin 
boards  of 
diiecton. 


directors  cannot  take  part  in  the  making  of  impor- 
tant contracts  between  two  adversely  interested 
corporations  when  the  action  of  the  common  direct- 
ors is  an  essential  factor  in  the  transactions.^  And  it  has 
been  finally  held,  and  with  such  propriety  of  reasoning  as  to 
lead  one  to  believe  that  the  rule  will  remain  fixed,  that  when 
common  directors  constitute  a  majority  in  each  board,  the  two 
boards  of  directors  cannot  in  the  same  transactions  validly 
represent  two  adversely  interested  corporations.'  In  Pearson 
V,  Concord  R.  R.  Co.,  the  contracts  made  by  the  common 
boards  were  set  aside,  and  the  court  appointed  a  trustee  for  the 
company,  whose  shareholders  were  suing  to  enjoin  their  direct- 
ors from  taking  the  contemplated  action,  to  represent  it  in  the 
transactions.  Giving  the  opinion  of  the  court  Judge  Smith 
said :  "  Their  interests  being  conflicting,  it  was  impossible  for 
common  directors  to  procure  the  lowest  rates  for  one  party  and 
the  highest  rates  for  the  other.  ^  No  man  can  serve  two  mas- 
ters.' They  were  not  arbitrators  called  in  to  adjust  con- 
flicting claims,  nor  were  they  disinterested.  The  referee  has 
found  that  the  purchase  of  Concord  stock  at  prices  largely  in 
excess  of  its  market  value  was  made  with  the  intent  and 
purpose  of  obtaining  control  of  the  Concord,  and  thereby  to 
secure  more  favorable  contracts  for  the  business  of  the  upper 
companies  over  the  lower.  The  plan  was  formed,  the  purchase 
was  made,  the  control  of  the  Concord  was  obtained,  and  more 
favorable  contracts  were  secured.  By  taking  the  control  of 
the  Concord,  the  upper  companies  disabled  it  as  a  contracting 
party.     In  fixing  the  rates  of  that  company  for  their  business, 


^  Metropolitaa  Telephone  Go.  v. 
Domestic  Telephone  Co.,  44  N.  J. 
£q.  560;  Metropolitan  El.  R.  R.  Co. 
V.  Manhattan  El.  R.  R.  Co.,  11  Daly 
(N.  Y.),  373, 503.  A  common  direct- 
or cannot  execute  an  assignment  by 
debtor  corporation  to  croditor  corpo- 
ration when  the  former  is  insolvent. 
Sweeny  v.  Sugar  Co.,  30  W.  Va.  443. 
But  see  Pauly  v.  Pauly,  107  Cal.  8. 

s Memphis,  etc.,  R.  R.  Co.  v.  Woods, 
88  Alabama,  641;  O^  Connor  Mining 
Oo.  V.  Coosa  Furnace  Co.,  05  Alabama, 
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614;  Pearson  v.  Concord  R.  R.  Co., 
62  N.  H.  537;  Fitzgerald  «.  Fitz- 
gerald, etc.,  Co.,  44  Neb.  463,  490. 
And  see  Bill  v.  Western  Union  TeL 
Co.,  16  Fed.  Rep.  14;  and  compare 
Wallace  v.  Long  Island  R.  R.  Co., 
12  Hun  (N.  Y.),  460.  But  such  trans- 
actions can  be  attacked  by  creditors 
only  on  the  ground  of  actual  fraad 
on  creditors.  O'Connor  Mining  Go. 
V.  Coosa  Furnace  Co..  05  Alabama, 
614. 


CHAP.  X.]  COBPORATION  AND  OFFICERS.  [§  645. 

tbej  were  contracting  with  themselves.  When  a  transaction 
is  a  frand  in  law,  it  is  unnecessary  to  prove  a  fraud  in  fact, 
nor  is  it  permissible  to  show  that  the  transaction  was  an 
honest  one.  The  justness  of  the  contracts  made  with  them- 
selves, and  of  the  votes  they  passed  as  directors  of  the  Concord 
Baihx)ad,  for  their  own  benefit,  does  not  impart  any  validity 
or  legality  to  those  contracts  or  votes.  If  such  contracts  were 
to  stand  until  shown  to  be  fraudulent  and  corrupt,  the  result, 
as  a  general  rule,  would  be  that  they  must  be  enforced  in  spite 
of  fraud  and  corruption.  ...  In  the  making  of  these  con- 
tracts and  in  the  settlement  of  these  claims,  the  stockhold- 
ers of  the  Concord  have  the  legal  right  to  the  services  of  di- 
rectors whose  interests  are  not  hostile  to  their  interests.  A 
director  or  stockholder  in  the  Northern  company  is  not  such  a 
director.  It  may,  for  some  purposes,  be  convenient  and  desira- 
ble that  the  same  person  or  persons  should  act  as  directors  of 
two  or  more  roads  forming  part  of  a  continuous  line.  For 
many  purposes  their  interests  are  not  adverse.  The  harmoni- 
ous working  of  the  several  parts,  when  a  large  portion  of  its 
business  is  the  transportation  of  goods  and  passengers  over 
the  whole  line,  requires  unity  of  purpose  and  management. 
But,  however  this  may  be,  the  right  of  the  stockholders  of  a 
single  road,  that  it  shall  be  operated  primarily  in  their  own 
interest,  cannot  be  overridden  or  displaced  by  directors  occu- 
pying inconsistent  relations."  ^ 

It  is,  however,  held  that  contracts  made  by  boards  of  direct- 
ors where  a  majority  are  common  to  the  two  corporations  are 
only  voidable  J  and  may  be  ratified  by  a  majority  vote  at  a 
shareholders'  meeting.* 

§  645.  So  far  the  discussion  has  been  of  the  duties  of  directors. 
They  have,  however,  certain  rights :  and,  in  the  first  Dij^^ore' 
place,  the  right  or  authority,  within  the  scope  of  their  authority; 
discretionary  powers,  to  manage  the  corporate  affairs  toindemni- 
in  accordance  with  their  sound  discretion,  exempt  from     ^^^  ^^' 
any  interference,  except  perhaps  the  controlling  action  of  a  ma- 
jority of  shareholders  in  a  corporate  meeting.'    Further,  they 


^  Pearson  v.  Concord  R.  R.  Co.,  62 
N.  H.  537,  545,  etc.  But  see  semble 
contra,  EvansyiUe,  etc.,  Co.  v.  Bauk, 
144  Ind.  a4. 


2  San  Diego,  etc.,  R.  R  Co.  v.  Pao. 
Beach  Co.,  112  Cal.  53;  Burden  v.  Bur- 
den, 159  N.  Y.  287. 

>  See  Railway  Co.  v.  Ailing,  99  U.  S. 
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have  a  right  to  be  indemnified  by  the  corporation  from  any  per- 
sonal liability  which  may  attach  to  them  by  reason  of  proper  acts 
on  their  part ;  or  which  they  may  have  with  propriety  assumed  on 
its  behalf  while  acting  within  their  authority.^  The  English  courts 
have  gone  further.  In  Ex  parte  Chippendale '  it  was  decided  that 
when  directors  who  had  no  authority  to  borrow  money  on  behalf 
of  the  company  did  in  fact  borrow  money  and  make  advances 
themselves  in  good  faith,  and  apply  it  all  to  the  benefit  of  the 
company,  they  were  entitled,  having  themselves  repaid  the 
money  borrowed,  to  be  reimbursed  by  the  shareholders  the 
whole  amount  borrowed  and  advanced.  The  equities  of  the 
directors  were  very  strong  in  this  case ;  the  money  was  urgently 
needed  to  prevent  great  loss  to  the  company,  and  the  share- 
holders were  kept  informed  of  the  transactions.  This  decision, 
however,  was  used  as  a  precedent  in  cases  going  beyond  it,* 
till  the  danger  of  extending  its  principles  was  recognized  by 
the  courts,  and  their  application  restricted  to  cases  where 
money  had  been  applied  to  the  discharge  of  debts  for  which 
the  company  was  liable.*  It  is  obvious  that  any  extension  of 
the  doctrine  of  Ej:  parte  Chippendale  is  incompatible  with  the 
security  of  persons  interested  in  the  corporate  funds ;  for  the 
liability  of  these  funds  to  the  directors  for  moneys  expended 
or  liability  assumed  by  them  would  thereby  become  measured 
not  by  the  authority  which  the  directors  had  received,  but 
only  by  their  discretion.  It  is  certainly  safer  to  adhere  to  the 
''  sensible  rule  that  agents  are  not  entitled  to  any  indemnity 


4d3;  Elkins  v.  Camden,  etc.,  R.  R. 
Co.,  36  N.  J.  Eq.  241 ;  §  684.  When 
the  management  of  the  husiness  is 
by  statute  confided  to  the  directora, 
the  corporation  cannot  by  a  vote  join 
another  officer  who  is  not  a  director 
with  them,  or  compel  them  to  act 
with  him  in  managing  its  business. 
Charleston  Boot,  etc.,  Co.  o.  Duns- 
more,  60  X.  H.  85. 

1  See  III  re  Court  Grange  M'g  Co., 
Ez  parte  Sedgwick,  2  Jur.  N.  S.  494. 
**  As  members  they  [directors]  are 
entitled  to  contribution  in  respect  of 
such  debts  and  liabilities  of  the  com- 
pany as  they  may  be  compellable  or 
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have  been  compeUed  to  pay;  and  as 
agents  and  trustees  they  are  entitled 
to  be  indemnified  by  the  cornpany 
from  all  losses  and  expenses  bona 
ftde  sustained  and  incurred  by  them 
in  the  exercise  of  the  trust  imposed 
on  them.'*    2  Lindley  on  Part,  760. 

3  4  De  6.,  M.  A  G.  19. 

•  See  In  re  Norwich  Tarn  Co.,  Si 
parte  Bignold,  22  Beav.  143;  In  re 
Nat.  Patent  Fuel  Co.,  Baker's  Case, 
1  Dr.  <&  Sm.  54;  Troup's  Case,  29 
Beay.  353;  Hoare's  Case,  30  Beav. 
225. 

«  See  In  re  NaU.  Bldg.  Soc'y,  Jb 
parte  Williamson,  L.  R.  6  Ch.  300. 


CHAP.  X.] 


COEPOBATTON  AND  OFFICERS. 


[§  647. 


from  their  principals  in    respect  of    nnanthorized    expendi- 
tures." ^ 

§  646.  In  the  absence  of  some  express   provision  in  the 
constitution  or  by-laws  of  the  corporation,  a  director  ComiwMap 
is  not  entitled  to  any  compensation  for  his  official  recton  and 
services.*    He  cannot  recover  on  a  quantum  meruit  Sgente. 
for  his  services  as  director;'*  and,  moreover,  to  entitle  him  to 
compensation,  the  by-law  or  resolution  providing  for  his  com- 
pensation  must  have  been  passed  before  his  services  as  di- 
rector were  rendered.*    Because  a  subsequent  vote  to  pay  a  di- 
rector for  his  official  services  is  without  consideration,  and  he 
cannot  recover  on  it  against  the  corporation.' 

§  647.  Neither  can  a  president  recover  for  his  services  as 
such  except  under  the  same  circumstances  and  conditions  as 


*  2  Lindley  on  Part.,  765;  where 
(pp.  7dO-768)  will  be  found  an  in- 
teresting discussion  of  these  cases. 
See,  also,  In  re  Worcester  Corn  Ex- 
change Co.,  3  De  G.,  M.  <fe  G.  180  ; 
Ex  parte  Cropper,  1  De  G.,  M.  <&  G. 
147. 

*  Burns  d.  Commencement  Bay, 
etc.,  Co.,  4  Wash.  558;  Martindale 
V.  Wilson  Cass  Co.,  1.34  Pa.  St.  348; 
Illinois  Linen  Co.  v.  Hon^h,  91  HI. 
03;  American  Central  Kaiiway  Co.  v. 
Miles,  52  III.  174;  Maux  Ferry  Gravel 
Road  Co.  V.  Branegan,  40  Ind.  361 ; 
Smith  V.  Putnam,  61  New  Ham  p.  632. 
See  Mather  v.  Mower  Co.,  118  N.  Y. 
629.  632. 

<  Citizens'  Nat  Bank  v.  Elliott,  55 
Iowa,  104;  Brown  v.  Republican  M^n 
Mines,  17  Col.  421.  See  cases  in  pre- 
cediDji:  note. 

*  Lafayette,  etc.,  Railway  Co.  v. 
Cheeney,  87  III.  446;  S.  C,  68  111. 
570;  Ellis r.  Ward,  137  111.  609.  Com- 
pare Bantow  v.  City  R.  R.  Co.,  42 
Cal.  465.  But  see  St.  Louis,  etc., 
Railroad  Go.  v.  Tieman,  37  Kansas, 
607;  Wickeraham  v.  Crittenden,  110 
Cal.  332. 

'  Loan  Association  v.  Stone  me tz, 
29  Pa.  St.  534.    See  Carr  o.  Chartiers 


Coal  Co.,  25  Pa.  St.  337.  Directors 
cannot  make  themselves  allowances 
for  their  services.  Maux  Ferry 
Gravel  Road  Co.  v.  Branegan,  40  Ind. 
361;  Gardner  V.  Butler,  80  N.  J.  Eq. 
702, 721 ;  Blatchf  ord  v.  Rose,  54  Barb. 
42;  Jones  v,  Morrison,  31  Minn.  140. 
See  Butts  v.  Wood,  37  N.  Y.  317.  Di- 
rectors cannot  fix  their  own  salaries 
as  president,  secretary,  etc.  Kelsey 
V,  Sargent,  40  Hun  (N.  Y.),  150; 
Bennett  v.  St.  Louis  Car  Roofing  Co., 
19  Mo.  App.  349;  Wickersham  v. 
Crittenden,  93  Cal.  17;  106  CaL  327; 
Mallory  v.  Mallory  Wheeler  Co.,  61 
Conn.  131. 

**  Ti-ustees''  of  benefit  associations 
cannot  vote  themselves  back  pay. 
State  V.  Benefit  Association,  42  Ohio 
St.  579.  But  it  has  been  held  that  a 
board  of  directors  may  vote  a  salary 
to  one  of  its  number  (he  not  voting) 
for  acting  as  attorney  during  two 
years  past — for  there  rose  on  his  ap- 
pointment as  attorney  an  implied 
contract  to  pay  the  reasonable  worth 
of  his  special  services.  Ten  Eyck  o. 
R.  R.  Co.,  74  Mich.  226.  See,  also, 
Clark  V.  American  Coal  Co.,  86  Iowa, 
436. 
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an  ordinary  director.*  But  a  director,  or  a  president,  who 
renders  services  outside  of  the  scope  of  his  regular  duties, 
may,  according  to  a  number  of  decisions,  recover  the  fair 
worth  of  such  services  in  the  absence  of  any  resolution  provid- 
ing for  his  compensation.'  Agents  and  servants  of  the  cor- 
poration, other  than  the  directors,  president,  and  perhaps 
treasurer,  may  recover  the  value  of  their  regular  or  extraor- 
dinary services  on  a  quantum  meruit} 


^  Holland  v,  LewiBton  Falls  Bk.,  62 
Maine,  564;  McAvity  v.  Pulp  Co.,  82 
Maine,  504;  Eilpatrick  v.  Penrose 
Feri7  Bridge  Co.,  49  Pa.  St.  118; 
Sawyer  9.  Pawner's  Bk.,  6  Allen,  207; 
Meniok  v.  Pern  Coal  Co.,  61  111.  472; 
Oridley  V.  I^fayette,  etc..  By.  Co.,  71 
HI.  200;  Emporium  B'l  Estate  Co.  v. 
Emrie,  54  111.  345;  St.  Louis,  A.  AS. 
B.  Co.  V.  O'Hara,  177  111.  525;  Santa 
Claia  M'g  Ass'n  v.  Meredith,  49  Md. 
889;  Citizens'  Nat.  Bk.  v.  Elliott,  55 
Iowa,  104;  see  Banigan  v.  U.  S.  Bub- 
ber  Co.,  22  B.  I.  452;  Wood's  Sons 
Co.  V.  Schaef  er,  173  Mass.  445.  Same 
principles  held  to  apply  to  a  treasurer 
in  Kilpatrick  v.  Penrose  Ferry  Bridge 
Co.,  9upra ;  Holder  v.  Lafayette,  etc.. 
By.  Co.,  71  HI.  106.  Same  rule  ap- 
plies to  a  Tice-president.  Blue  v. 
Bank,  145  Ind.  518.  A  vice-president 
performing  the  duties  of  the  presi- 
dent is  not  entitled  to  the  salary  at- 
tached to  the  office  of  president, 
unless  so  provided  in  the  by-laws. 
Brown's  Executor  v.  Galveston  Wharf 
Co.,  92  Tex.  520. 

>  Santa  Clara  M'g  Ass'n  0.  Mere- 
dith, 49  Md.  389;  Cheeney  v.  Lafay- 
ette, etc..  By.  Co.,  68  111.  570;  S.  C, 
87  111.  446;  Bockford,  etc.,  B.  B.  Co. 
V.  Sage,  65  111.  328;  Bagley  v.  Car- 
thage B.  B.  Co.,  165  N.  Y.  179;  Jack- 
son  V.  New  York  Cent  B.  B.  Co., 
2  T.  A  C.  (N.  Y.)  653;  Gardner  ©. 
Butler,  80  N.  J.  Eq.  702,  721;  Shack- 
elford V.  New  Orleans,  etc.,  B.  B. 
Co.,  37  Miss.  202;  Citizens'  Nat.  Bk. 
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V.  Elliott,  55  Iowa,  104;  Bogers  «. 
Hastings,  etc..  By.  Co.,  22  Minn.  25; 
Missouri  Biver  B.  B.  Co.  v.  Bichards, 
8  Kan.  101;  Mitchell  9.  Holman,  8 
Oregon,  280;  Flynn  v.  Columbos 
Club,  21  B.  L  534;  Bassett  0.  Fair- 
child,  132  Cal.  687;  Lowe  v.  Bing,  106 
Wis.  647.  See  Henry  v.  Butland, 
etc.,  B.  B.  Co.,  27  Yt.  435;  Hodges 
0.  Same,  29  Vt.  220;  Greensboro,  etc., 
T.  Co.  V.  Stratton,  120  Ind.  294;  Bart- 
lett  V.  Mystic  B'r  Co.,  151  Mass.  4^S; 
Severson  v.  Bi-Metallic  Co.,  18  Mont 
18.  Contra,  Levisee  v,  Shreveport 
City  B.  B.  Co.,  27  La.  Ann.  641;  Pew 
V.  Gloucester  Nat.  Bk.,  130  Mass.  891 ; 
Buby  Chief  M.  A  M.  Co.  v.  Prentice, 
25  Colo.  4.  Compare  McCarthy  v, 
Mt.  Lecai*te,  etc.,  Co.,  Ill  CaL  328; 
Security  Co.  v.  Bennington  Mon. 
Ass'n,  71  Vt.  201. 

*  E.g.,9.  superintendent  can.  Bee 
9.  San  Francisco,  etc.,  B.  B.  Co.,  46 
Cal.  248;  or  a  secretary,  who  is  not 
a  trustee,  or  stockholder.  Smith 
9.  Long  Island  B.  B.  Co.,  102  N.  Y. 
190.  Compare  Eagle,  etc.,  M'f 'g  Co. 
V,  Brown,  58  Ga.  240. 

A  corporation  may  agree  to  pay 
an  agent  for  his  labor  in  obtaining 
stock  subscriptions.  Cincinnati,  I. 
and  C.  B.  B.  Co.  v.  Clarkson,  7  Ind. 
595.  Or  for  such  services  a  person 
may  recover  on  an  implied  promise. 
Hall  V.  Vermont  and  Mass.  R  B.  Co., 
28  Vt.  401 ;  Low  0.  Connecticat,  etc, 
B.  B.  Co.,  45  N.  H.  370.  A  tresfurer, 
secretary,  or  oaahier  is  prima  facie 


OHAP.  X.]  GOBPOBATION  AND  OFFIGBSS.  [§  650. 

§  648.  It  has  recently  been  held  in  New  York  that  when  a 
life  insurance  company  has  contracted  with  a  person  to  act  as 
its  general  agent  for  a  stipulated  number  of  years  at  a  speci- 
fied yearly  salary,  and  the  company  is  dissolved  by  the  action 
of  the  state,  and  its  affairs  placed  in  the  bands  of  a  receiver, 
before  the  expiration  of  the  term  for  which  the  agent  was 
hired,  he  cannot  recover  from  the  funds  in  the  hands  of  the 
receiver  his  stipulated  salary  for  the  unexpired  term  of  ser- 
yiee,  as  damages  for  not  continuing  the  employment.  The 
contract  was  ended  with  the  corporate  dissolution  by  the 
action  of  the  state,  a  contingency  which  the  parties  on  con- 
tracting were  held  to  have  contemplated ;  and  was  not  broken 
by  the  company  itself.* 

§  649.   Whether,  by  whom,  and  on  what  grounds  a  cor- 
porate officer  may  be  removed  from  office  is  not 
settled  by  the  authorities.^    That  his  original  elec-  offlcen. 
tion  was  invalid  is  undoubtedly  a  good  ground.'* 
Bat  this  ground  has  nothing  to  do  with  the  good  or  bad  con- 
duct of  the  officer  himself,  and  invalidates  his  original  title. 
Undoubtedly,  agents  who  hold  office  merely  at  the  pleasure  of 
superior  officers  may  be  removed  by  the  latter ;  and  without 
cause.*    And  the  by-laws  may,  and,  to  avoid  controversy,  cer- 
tainly should  provide  for  removals  from  office.' 

§  650.  Whatever  implied  power  to  remove  officers  for  cause 
there  may  be  in  a  corporation,  would  seem  to  exist  in  that  body 
which  appointed  or  elected  the  officer  in  question.     Thus  very 


entitied  to  compenBation ;  but  if  he 
igrees  to  perform  the  services  gratis, 
this  controls.  First  Nat.  B'k  v. 
Drake,  20  Kaos.  311.  In  the  absence 
of  express  agreement,  a  treasurer  is 
not  entitled  to  compensation  for  in- 
dorsing notes  of  his  corporation,  so 
that  they  can  be  discounted.  Parker 
e.  Nickerson,  137  Mass.  487. 

^  People  p.  Globe  Mutual  Ins.  Co., 
W  N.  Y.  174;  semble  contra^  Rose- 
baum  V,  Credit  System  Co..  61  X.  J. 
L.543. 

'In  Angell  and  Ames  on  Corp., 
f{  425  et  seq.<,  is  given  a  summary 
of  the  causes  that  have  been  held 


grounds  for  removing  officers  of  mu- 
nicipal corporations.  How  far  these 
cases  might  be  held  applicable  to 
stock  corporations  is  a  question. 

«  See  §§  577-681. 

^  Hunter  v.  Sun  Mutual  Ins.  Co., 
26  La.  Ann.  13. 

^  See  Hunter  v.  Sun  Mutual  Ins. 
Co.,  supra;  In  re  Griffin  Iron  Co., 
63  N.  J.  L.  168.  A  person  entering 
the  sei'vice  of  a  corporation  as  secre- 
tary is  affected  with  notice  of  its  by- 
laws relating  to  removals  from  office. 
Douglass  V,  Merchants*  Ins.  Co.,  118 
N.  Y.  484. 
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likely  any  oiBcer  appointed  by  the  board  of  directors  or  trustees 
could  for  cause  be  removed  by  them  from  the  ofELce  to  which 
they  had  appointed  him.  But  a  board  of  directors  has  no  im- 
plied power,  it  would  seem,  to  remove  one  of  their  own  number, 
even  for  cause ;  or  exclude  him  from  taking  part  in  their  pro- 
ceedings.^ It  would  seem,  however,  that  for  good  grounds  the 
majority  of  shareholders  in  a  duly  summoned  meeting  of  the 
corporation  should  be  competent  to  remove  a  director.  Bat 
in  the  ordinary  case  of  directors  elected  annually  to  serve  for  a 
year,  there  is  no  power  in  the  corporation  to  remove  them  ar- 
bitrarily before  the  expiration  of  their  term  of  office.* 


A  See  S  80S. 

>  Imperial  Hydropathic  Hotel  Co. 
V,  Hampson,  23  Cb.  Div.  1.  Officers 
of  a  corporation  who,  on  the  expira- 
tion of  their  term  of  office,  refuse  to 
deliver  to  their  successors  its  books, 
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etc.,  may  be  compelled  by  mandamuB, 
Fasnacht  v.  German  Literary  Ass'n, 
90  Ind.  133.  In  Ward  v.  Davidion, 
89  Mo.  445,  directors  were  remoTsd 
by  the  court  for  misconduct 


CHAP.  XI.]  COBPOKATIOh^  AND  CBEDITOKS. 


[§  651. 


CHAPTER  XI. 

LEGAL  RELATIONS  BETWEEN  THE  CORPORATION  AND 

ITS  CREDITORS. 


How  they  arise.  General  view, 
K  651,  652. 

Creditors  have  no  voice  in  the  cor- 
porate management,  §653. 

Corporate  assets  a  trust  fund  for 
creditors?  $§  (564,  655. 

Creditors  may  follow  them,  §  656. 

Transfer  of  assets  to  a  new  corpora- 
tion, S  657. 

Right  of  creditors  to  restrain  their 
misapplication,  §§  658,  659. 

Rights  of  creditors  regarding  debts 
dae  the  corporation.  Unpaid 
stock  subscriptions,  §§  660,  661. 

Creditore  may  enjoin  wrongs  threat- 
ening the  corporation,  $  662. 

Creditors  of  an  insolvent  corpora- 
tion not  entitled  to  a  receiver  as 
a  matter  of  coui-se,  §  663. 

Creditors  cannot  prevent  dissolution, 
S664. 

No  alteration  of  charter;  nor  con- 
solidation. Survival  of  creditors* 
lien,  §666. 


Liability    of    consolidated    corporar 

tion,  §  666. 
Liability  of  corporation  succeeding 

the  debtor  corporation,  §  667. 
Insolvent  assignments,  §  668. 
Relative  rights  of  creditors,  §  669. 
Set-off,  §  670. 
Corporate    property,   when  exempt 

from  execution,  §  671. 
Relations    between  a  bank  and  de- 
positors, §  672. 
Lien  of  bank,  §  673. 
Bondholders,  §  674. 
Equitable  mortgages,  §  675. 
Railroad  mortgages.     Kolling  stock, 

§676. 
Invalid      provisions     in     corporate 

securities,  §  677. 
May  not    invalidate   the    securities, 

§678. 
Corporate  bonds  negotiable,  §  679. 
Coupons,  §  680. 
Rights  of  bondholders,  §  681. 
Remedies  of  bondholders,  §  682. 


§651.    The  legal    relations    between  a  creditor  and  the 
corporation    are   occasioned    either  by  a  contract 
binding  on  the  latter,  or  by  a  tort  for  which  it  is  Sse.*^^^ 
responsible.     Before  the  claims  of  a  creditor  arise,  ^^^^^ 
and   during  the  transaction    itself    on   which    his 
claims  are  based,  the  creditor  is  simply  an  outsider  towards 
whom  the  corporation,  or  the  corporate  agent*  with  whom  the 
creditor  contracts,  owes  no  duty  not  due  to  members  of  the 
public  at  large.    And  creditors  will  rarely  have  any  standing 
in  court  to  object  to  acts  of  the  corporation  done  before  their 


*See§§  752-766. 
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olaams  arose.^  From  the  moment,  however,  that  a  person 
becomes  a  creditor,  the  corporation  owes  it  to  him  to  satisfy 
his  claim  from  the  corporate  funds,  and  is  under  a  duty 
towards  him  which  he  may  enforce,  not  to  waste  the  corporate 
funds,  or  divert  them  from  the  purposes  for  which  they  were 
set  apart,  so  as  to  prevent  the  satisfaction  of  his  claim.'  From 
that  moment  the  corporation,  having  in  charge  funds  in  regard 
to  which  the  creditor  has  rights,  occupies,  because  it  has  such 
funds  in  charge,^  a  position  of  trust  towards  him.  Moreover, 
when  subsequently  the  corporation  or  its  representatives  deal 
with  persons  who  are  not  yet  creditors,  they  represent  the 
creditors,  whose  rights  have  already  arisen,  to  this  extent, 
that  the  rights  of  the  latter  in  the  corporate  funds  are  ordinarily 
bound  by  the  acts  of  the  corporation  or  its  representatives.^ 

§  652.  The  classes  and  legal  characteristics  of  the  acts  which 
are  binding  on  the  corporation,  as  representative  of  the  inter- 
ests of  all  persons  in  the  corporate  enterprise,  are  discussed  in 
Chapter  VII.,  the  chapter  devoted  to  the  treatment  of  the  ef- 
fect of  acts  done  by  or  on  behalf  of  a  corporation  in  occasion- 
ing legal  relations  between  it  and  persons  with  whom  it  deals. 
The  present  chapter  is  taken  up  with  the  discussion  of  the 
rights  of  creditors  who  by  some  transaction  have  acquired  a 
valid  claim  on  the  corporate  funds. 
§  653.  The  corporate  constitution  specifies,  among  other 
things,  the  objects  of  incorporation,  to  which  the 
corporate  funds  are  to  be  applied.  To  the  applica- 
tion of  the  corporate  funds  to  these  objects  in 
accordance  with  the  constitution  a  creditor  cannot 
object.  As  long  as  the  affairs  of  the  corporation 
are  being  carried  on  in  good  faith  and  in  accordance  with  the 


Creditors 
have  DO 
voice  in  the 
corporate 
manage- 
ment. 


^  When  a  corporation,  solvent  at 
the  time,  with  no  actual  intent  to 
defi'aud  its  creditors,  conveys  its 
lands  for  an  inadequate  considera- 
tion, its  subsequent  creditors  cannot 
question  the  transaction.  Graham 
V.  Railroad  Co.,  102  U.  S.  148  ;  cf .  Niz 
V.  Miller,  26  Colo.  203. 

^  As  against  its  creditors,  a  corpo- 
ration has  no  right  to  apply  its  prop- 
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erty  to  the  payments  of  debts  (e.  9., 
of  its  ofiBcera)  which  it  is  not  bound 
to  pay.  Nat  Tube  Works  Co.  r. 
Machine  Co.,  118  Mo.  365 ;  ace.  State 
9.  Shapleigh  Hardware  Co.,  147  Mo. 
366. 

s  See  §S  41-47. 

*See  §525;  also  BaUway  Co.  «. 
Ailing,  09  U.  B.  463. 
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constitation,  a  creditor  cannot  interfere  in  the  corporate  man- 
agement. 

§  654.  It  is  not  to  be  inferred,  however,  that  the  only  rights 
of  a  general  creditor  are  to  sue  for  his  debt,  and,  on 
recovery  of  a  judgment,  levy  a  fruitless  execution  2|^^*® 
on  the  departed  funds  of  an  insolvent  corporation.   "  truAt 
He  has  many  important  rights,  all  more  or  less  based  crediton? 
on  or  related  to  the  fundamental  doctrine  that  the 
purposes  for  which  corporate  funds  are  set  apart  include  the 
payment  of  the  corporate   indebtedness;  and  that   for   this, 
among  other  purposes,  these  funds  are  held  in  trust. 

§  655.  This  doctrine  was  first  formulated  by  Justice  Story 
in  Wood  V.  Dumraer,  where  the  learned,  justice  said:^  "It 
appears  to  me  very  clear,  upon  general  principles,  as  well  as 
the  legislative  intention,  that  the  capital  stock  of  banks  is  to 
be  deemed  a  pledge  or  trust  fund  for  the  payment  of  debts 

a  stockholder  who,  though  equitably 
interested  in,  has  no  legal  right  to, 
the  property.  Becoming  insolvent, 
the  equitable  interest  of  the  stock- 
holders in  tlie  property,  together 
with  their  conditional  liability  to  the 
ci*editors,  place  the  property  in  a 
condition  of  trust,  first,  for  the  credit- 
ors, and  then  for  the  stockholders. 
Whatever  of  trust  there  is  arises  from 
the  peculiar  and  diverge  equitable 
rights  of  the  stockholders  as  against 
the  corporation  in  its  property,  and 
their  conditional  liability  to  its  cred- 
itors.   It  is  rather  a  trust  in  the  ad- 


^3  Mason,  806,  311.  It  seems  best 
to  leave  the  **  trust  fund  ^'  doctrine 
as  stated  in  the  text;  but  recent 
eases  are  tending  to  minimize  if  not 
to  impugn  it  *' While,  it  is  true, 
language  has  been  frequently  used  to 
the  effect  that  the  assets  of  a  corpo- 
ration are  a  trust  fund  held  by  a  cor- 
poration for  the  benefit  of  creditors, 
this  has  not  been  to  convey  the  idea 
that  there  is  a  direct  and  express 
trust  attached  to  the  property.  .  .  . 
When  a  court  of  equity  does  take  into 
its  possession  the  assets  of  an  insol- 
vent corporation,  it  will  administer 
them  on  the  theory  that  they  in 
equity  belong  to  the  creditors  and 
Btockholdei-s,  rather  than  to  the  cor- 
poration itself.  In  other  words,  and 
that  is  the  idea  which  underlies  all 
these  expressions  in  reference  to 
*ti'ust'  in  connection  with  the  prop- 
erty of  a  corporation,  the  corpora- 
tion is  an  entity,  distinct  from  its 
stockholders  as  from  its  creditors. 
Solvent,  it  holds  its  property  as  any 
individual  holds  his,  free  from  the 
touch  of  a  ci-editor  who  has  acquired 
no  lien ;  free  also  from  the  touch  of 


ministration  of  the  assets  after  pos- 
session by  a  court  of  equity  than  a 
trust  attaching  to  the  property,  as 
such,  for  the  direct  benefit  of  either 
creditor  or  stockholder."  Hollins  o. 
Brierfield  Coal,  etc.,  Co.,  150  U.  S. 
371,  382-383.  See  Worthen  «.  Grif- 
fith, 59  Ark.  562;  Marvin  v.  Ander- 
son, 111  Wis.  387;  Plow  Co.  o.  Rude, 
60  Kas.  145;  Kelly  v.  Clark,  21  Mont. 
291;  Schufeldt  V.  Smith,  131  Mo.  280; 
Corey  v.  Wadsworth,  118  Ala.  488. 
See,  also,  $$  702a,  702&. 
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contracted  by  the  bank.  The  public  as  well  as  the  legisLatare 
have  always  supposed  this  to  be  a  fund  appropriated  for  such 
purpose.  The  individual  stockholders  are  not  liable  for  the 
debts  of  the  bank  in  their  private  capacities.  The  charter 
relieves  them  from  personal  responsibility,  and  substitutes  the 
capital  stock  in  its  stead.  Credit  is  usually  given  to  this  fund 
by  the  public  as  the  only  means  of  repayment.  During  the 
existence  of  the  corporation  it  is  the  sole  property  of  the  co^ 
poration,  and  can  be  applied  only  accoi*ding  to  the  charter ; 
that  isy  as  a  fund  for  the  payment  of  its  debts,  upon  the  se- 
curity of  which  it  may  discount  and  circulate  notes.  Why 
otherwise  is  any  capital  required  by  our  charters?  If  the 
stock  may  the  next  day  after  it  is  paid  in  be  withdrawn  by  the 
stockholders  without  payment  of  the  debts  of  the  corporation, 
why  is  its  amount  so  strenuously  provided  for,  and  its  pay- 
ment by  the  stockholders  so  diligently  required  ?  To  me  this 
point  appears  so  plain  upon  principles  of  law  as  well  as  com- 
mon sense,  that  1  cannot  be  brought  into  any  doubt  that  the 
charters  of  our  banks  make  the  capital  stock  a  trust  fund  for 
the  payment  of  all  the  debts  of  the  corporation." 

Again,  in  Sanger  v,  Upton,  giving  the  opinion  of  the  Federal 
Supreme  Court,  Justice  Swayne  said:^  "The  capital  stock  of 
an  incorporated  company  is  a  fund  set  apart  for  the  payment 
of  its  debts.  It  is  a  substitute  for  the  personal  liability  which 
subsists  in  private  co-partnerships.  When  debts  are  incurred, 
a  contract  arises  with  the  creditors  that  it  shall  not  be  with- 
drawn  or  applied,  otherwise  than  upon  their  demands,  until 
such  demands  are  satisfied.  The  creditors  have  a  lien  upon  it 
in  equity.*  If  diverted  they  can  follow  it  as  far  as  it  can  be 
traced,  and  subject  it  to  the  payment  of  their  clairas,  except 
as  against  holders  who  have  taken  it  bona  fide  for  a  valuable 
consideration,  and  without  notice.  It  is  publicly  pledged  to 
those  who  deal  with  the  corporation  for  their  security.  Un- 
paid stock  is  as  much  a  part  of  this  pledge,  and  as  much  a 
part  of  the  assets  of  the  company,  as  the  cash  which  has  been 
paid  in  upon  it.  Creditors  have  the  same  right  to  look  to  it 
as  to  anything  else,  and  the  same  right  to  insist  upon  its 

^  91  U.  S.  56,  00.  .  First  Nat.   Bk.   «.   Dovetail  Co.,  143 

aButno'*8peciflo'Mien.    Electric   Ind.    550;   Atlas  National  Bank  v. 
Co.  V.  Electric  Co.,  116  N.  C.    112;    Moran  Co.,  13S  Mo.  59. 
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payment  as  upon  the  payment  of  any  other  debt  due  the 
company."  ^ 

§  656.  If  the  corporate  funds  are  trust  funds  for  the  dis- 
charge of  the  corporate  indebtedness,  it  follows  on  ^j^j^^ 
well-grounded  principles  of  equity  jurisprudence,  may  follow 
that  the  beneficiaries  of  the  trust,  shareholders  or 
creditors,  can  claim  such  funds  in  the  hands  of  any  one  who 
has  not  in  good  faith  given  value  for  them  without  notice  of 
a  violation  of  the  trust.^  And,  moreover,  every  one  receiving 
corporate  funds  knowing  them  to  be  such,  is  affected  with 
notice  of  the  purposes  for  which  they  are  held  in  trust.  That 
corporate  funds  may  be  tracked  by  creditors  into  the  hands  of 
any  person  to  whom  they  have  been  transferred  without  con- 


1  Accord,  Bartlett  v.  Drew,  57  N. 
T.  587;  HastingB  v.  Drew,  76  N.  Y. 
9;  County  of  Morgan  v,  Allen,  103 
U.  S.  408;  Richardson  v.  Green,  133 
U.  S.  30;  Coleman  v.  Howe,  154  111. 
458;  Singer  v.  Hutchinson,  183  111. 
606;  Corey  v.  Wadaworth,  09  Ala.  68; 
Braner  v.  Brown,  139  Ind.  600;  South 
Bend,  eta,  Co.  v.  Ins.  Co.,  4  8.  Dak. 
173;  Adamant  Mfg.  Co.  v.  Wallace, 
Id  Wash.  614;  Thompson  v.  Reno 
SaT*8  Bk.,  19  Not.  103;  Buck  v.  Ross, 
68  Conn.  29;  Marshall  Foundry  Co. 
9.  Killian,  99  N.  C.  501;  BelPs  App., 
115  Pa.  St.  88;  Lee  v.  Imbrie,  13  Oreg. 
510;  Lane's  App.,  105  Pa.  St.  491; 
Thompson-Houston  £Iec.  Co.  v. 
Murray,  60  N.  J.  L.  20;  Van  Pelt  v. 
Gardner,  54  Neb.  702;  and  cases  in 
succeeding  notes. 

The  doctrine  is  sometimes  embod- 
ied in  a  statute.  **No  association 
or  any  member  thereof,  shall  during 
the  time  it  shall  continue  its  banking 
operations  withdraw  or  permit  to  be 
withdrawn,  either  in  the  form  of 
dividends  or  otherwise,  any  portion 
of  its  capital.  If  losses  have  at  any 
time  been  sostained  by  any  such  as- 
sociation, equal  to  or  exceeding  its 
undivided  profits  then  on  hand,  no 
dividend  shall  be  made;  and  no  divi- 
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dend  shall  ever  be  made  by  any  as- 
sociation, while  it  continues  its 
banking  operations,  to  an  amount 
greater  than  its  net  profits  then  on 
hand,  deducting  therefrom  its  losses 
and  bad  debts.''  U.  S.  Rev.  Stat, 
§  5204.  The  trust  fund  doctrine  was 
disapproved.  O'  Bear  Jewelry  Co.  v. 
Volfer,  106  Ala.  205;  Corey  v.  Wads- 
worth,  118  Ala.  488.  The  point  held, 
was  that  the  mere  insolvency  of  a 
corporation  does  not  engraft  a  trust 
upon  its  property  in  favor  of  credit- 
ors, ib. ;  and  Barret  <&  Co.  v.  Pollak  A 
Co.,  108  Ala.  390;  Pollak  A  Co.  v. 
Muscogee  Mfg.  Co.,  ib.  467.  But 
compare^  Age- Herald  Co.  v.  Potter, 
109  Ala. '675. 

2  Cole  V.  Millerton  Iron  Co.,  133  N. 
Y.  164.  The  property  of  a  corporsr 
tion  **  is  so  far  regarded  as  in  the 
nature  of  trust  property  that  it  can 
be  recovered  by  the  company  from 
any  person  who  has  obtained  it  from 
the  directors  with  notice  that  they 
are  acting  beyond  their  powers.'*  2 
Lindley  on  Part.,  593.  See  Bi^son 
V,  Warwich,  etc..  Canal  Co.,  4  De  G. 
M.  A  G.  711;  Ernst  v.  Croysdill,  2 
De  G.  F.  &  J.  175;  Hardy  v.  Metro- 
politan Land,  etc.,  Co.,  L.  R.  7  Ch. 
427. 

667 


§  657.]  THE  LAW  OP  PBTVATB  COBPOBATIONS.    [CHAP.  XI. 


sideration  is  a  proposition    supported   unanimously    by  the 
authorities.^ 
§  657.  Accordingly,  a  corporation  cannot  place  its  assets 

beyond  the  reach  of  its  creditors,  merelj"  by  going 
MSeto^ito  ft'  through  a  process  of  re-incorporation,  taking  a  new 
new  corpo.    name,  transferring  without  consideration  the  assets 

of  the  old  corporation  to  the  new  one,  and  issuing 
shares  in  the  capital  stock  of  the  new  corporation  to  holders  of 
shares  in  the  capital  stock  of  the  old.''  And  if  the  share- 
holders of  one  corporation  organize  another,  and  transfer  to  it 
all  the  property  of  the  former  without  paying  the  former's 
debts,  the  obligations  of  the  old  company  may  be  enforced 
against  the  new  one  to  the  extent  of  the  assets  transferred  to 
it.'    It  is  held,  however,  that  before  a  creditor  has  a  standing 


1  Wood  V.  Dummer,  8  Mason,  806; 
Wright  V.  Petiie,  1  Sin.  <fe  M.  Ch. 
(Miss.)  282;  Marr  v.  Bk.  of  West 
Tennessee,  4  Coldw.  (Tenn.)  471; 
Tinkhara  v.  Borst,  31  Barb.  407; 
Goodwin  v.  McGehee,  15  Ala.  232; 
Jones  V,  Arkansas  Mechanical  Co., 
88  Ark.  17;  Union  Nat.  Bank  v. 
Douglass,  1  McCrary,  86.  See  Cur- 
ran  V.  State,  15  How.  304,  807;  Rail- 
road Co.  V,  Howard,  7  Wall.  308, 409. 
Montgomery,  etc.,  R.  R.  Co.  v. 
Bi-anch,  59  Ala.  139.  These  princi- 
ples would  apply  to  fraudulent 
leases  of  its  property  by  a  heavily 
indebted  corporation.  See  Chicago, 
etc.,  Ry.  Co.  v,  Chicago  Bank,  134 
U.  S.  276. 

'  San  Francisco,  etc.,  R.  R.  Co.  v. 
Bee,  48  Cal.  398;  Hancock  v.  Hoi- 
brook,  40  La.  Ann.  58.  See  Cole  v. 
Millerton  Iron  Co.,  133  N.  Y.  164; 
Hurd  V,  N.  Y.  A  C,  etc.,  Co.,  167 
N.  Y.  89;  Montgomery  Web  Co.  r. 
Dienelt,  133  Pa.  St.  585;  Vance  v, 
McNabb  Coal  Co.,  20  S.  W.  Rep. 
(Tenn.)  424;  Ewing  v.  Composite 
Brake  Shoe  Co.,  169  Mass.  72;  cf. 
White  V.  Kew  Bedford  Cotton  Waste 
Corp.,  178  Mass.  20. 

*  Hi  hernia  Ins.  Co.  v,  St.   Louis, 
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etc..  Transportation  Co.,  13  Fed.  Rep. 
516;  Booth  v.  Bunce,  33  N.  Y.  139; 
Barclay  v.  Quicksilver  M'f*g  Co.,  0 
Abb.  Pr.  N.  S.  (N.  Y.)  283;  Same 
V.  Same,  6  Lans.  (N.  Y.)  25;  Kelly 
V.  Mariposa  Land,  etc.,  Co.,  4  Hon 
(N.  Y.),  632;    Brum  v.  Merchants* 
Mut   Ins.   Co.,  16    Fed.    Rep.  140. 
National  B^k  v.  Texas  Investrn'tCo., 
74  Tex.  421 ;  Grennell  v.  Detroit  Gaa 
Co.,  112  Mich.  70;  Santa  F^  K  Co.  t. 
Hitchcock,   9    N.  Mex.  156.     Com- 
para  Fort  Worth  Pub.  Co.  v.  Hitsoo, 
80  Tex.  216;  Chase  v.  Michigan  Tel. 
Co.,  121  Mich.  631.    Unsecured  cred- 
itors of  a  corporation  have  a  lien  on 
its   property  transferrad  to  a  suc- 
ceeding corporation  superior  to  the 
lien  of  bondholders  under  a  mort- 
gage executed  by  the  succeeding  coi^ 
poration;  the  succeeding  corporation 
having  given  only  its  own  stock  in 
payment  for  such  property.    Mont- 
gomery, etc.,  R.  R.  Co.  V.  Branch,  59 
Ala.  189.    When,  however,  a  railroad 
corporation  under  authority  of  its 
charter  sells  all    its   property  sod 
franchises  to  another  corporatioD /or 
value,  the  general  creditors  of  tbB 
vendor  have  no  lien  on  sach  prop, 
erty,  and  the  vendee  takes  free  from 
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in  coart  to  inqaire  into  a  transfer  of  assets  made  by  his  debtor 
oorporation  he  must  have  obtained  judgment  against  it.* 

§  658.  On  the  principle  that  the  funds  of  a  corporation  are 
held  in  trust  for  its  creditors,  is  also  based  the  only  ^^sj^t  of 

'  **     creditors  to 

right  of  the  latter  to  interfere  with  the  management  restrain 
of  the  corporate  affairs.  If  the  corporate  funds  are  application, 
being  dissipated  or  applied  to  purposes  beyond  the 
scope  of  the  corporate  objects  in  sucl^  way  as  to  imperil  the 
solvency  of  the  corporation  and  the  lien  of  the  creditors  on  its 
fands,  a  creditor  can  restrain  the  misapplication.^  This  would 
seem  to  follow  a  fortiori  from  the  rule  that  a  creditor  can 
follow  corporate  funds  into  the  hands  of  any  one  receiving 
them  with  notice  of  their  misapplication ;  and  the  remedy  of 
the  creditor  is  to  apply  for  an  injunction  and  the  appointment 
of  a  receiver.* 

§  659.  In  Kearns  v.  Leaf,  and  Aldebert  i).  Kearns,^  two 
English  cases  decided  together,  a  policy-holder  in  a  joint- 
stock  insurance  company,  the  shareholders  of  which  were  not 
subject  to  personal  liability,  and  vvhose  funds,  by  provisions 
in  the  company's  deed  and  in  the  plaintiff's  policy,  were 
liable  for  the  sum  insured,  was  granted  an  injunction  restrain- 
ing the  company  from  transferring  its  assets  to  another  com- 


their  claims.  Chesapeake,  O.  do  S. 
R.  R.  Go.  V.  Griest,  85  Ky.  610.  It 
would  seem  to  be  simply  a  question 
of  the  honesty  of  the  transaction. 

A  jadgment  against  the  prior  cor- 
poration, recovered  on  a  claim  for 
personal  in  juries  occurring  after  the 
transferral  of  its  property  to  a  suc- 
ceeding oorporation,  cannot  be  en- 
forced against  tiiat  property  in 
possession  of  the  succeeding  oorpo- 
raUon.  Gray  v.  National  Steamship 
Co.,  116  U.  S.  116. 

^  Tawas,  etc.,  R.  R.  Co.  v.  Circuit 
Judge,  44  Mich.  479.  See,  also, 
Smith  9.  Railroad  Co.,  99  U.  S.  898. 

^  The  English  cases  do  not  recog- 
nize as  fully  as  the  American  the 
doctrine  that  corporate  funds  are 
held  in  trust  for  creditors.  In  Eng- 
land there  has  neyer  been  the  same 


necessity  for  the  doctrine,  as  Eng- 
lish companies  are  more  apt  to 
be  of  unlimited  peraonal  liability. 
Accordingly,  the  last  proposition  in 
the  text  may  not  be  law  in  England. 
See  Mills  c.  Northern  R'y  Co.,  L.  R. 
6  Ch.  621. 

•  Conro  n.  Gray,  4  How.  Pr. 
(N.  Y.)  166.  There  the  couit  said 
that  it  could  appoint  a  receiver  or 
require  security  for  the  due  preser- 
vation and  appropriation  of  the 
property.  See  Fisk  tj.  Union  Pacific 
R.  R.  Co.,  10  Blatchf.  518  ;  Innes  o. 
Lansing,  7  Paige  (N.  Y.),  583;  Whit- 
comb  p.  Fowle,  7  Abb.  N.  C.  (N.  Y.) 
295;  Irons  v.  Manufacturers^  Nat. 
B*k,  6  Biss.  301 ;  Lothrop  v.  Stedraan, 
13  Blatchf.  134.  Compare  Bank  of 
St.  Mary's  o.  St.  John,  25  Ala.  566. 

4  1  Hem.  <ft  Mil.  681. 
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§  660.]  THE  LAW   OF   PRIVATE  COBPOBATION8.    [CHAP.  H. 

pany,  without  first  providing  for  the  payment  of  the  plaintiffs 
policy.  Vice-Chancellor  Page- Wood  said :  "  I  apprehend  that 
under  these  stipulations  the  policy-holders  have  no  right  to 
meddle  with  anything,  wise  or  unwise,  which  the  company 
may  do  in  accordance  with  the  deed.  For  example,  if  the 
company  invest  in  a  hazardous  or  even  ruinous  security,  the 
policy-holders  are  not  entitled  to  interfere.  It  would  be 
extremely  mischievous  to  allow  such  interference.  Still,  the 
conduct  of  the  company  might  reach  a  point  of  absolute  waste 
of  the  assets  in  contravention  of  the  provisions  of  the  deed,  at 
which  the  right  of  the  policy-holders  to  intervene  might  be 
considered  to  arise.  .  .  .  The  principle  on  which  the  plaintiffs 
case  is  founded  here,  is,  that  the  fund  which  was  held  out 
to  him  as  his  security,  and  to  which  he  has  himself  con- 
tributed, shall  not  be  misapplied  contrary  to  the  provisions 
of  the  deed.  He  says  that  he  comes  here  to  prevent  a  waste 
of  the  assets.  His  position  is  somewhat  analogous  to  that  of 
a  person  having  a  contingent  debt  against  a  testator^s  estate, 
who  may  come  into  this  court  to  prevent  the  estate  being  paid 
away  to  legatees,  or  wasted,  or  thrown  away  by  the  executors. 
The  argument  of  the  company,  as  I  understand  it,  goes  this 
length,  that  the  policy-bolder  is  simply  a  contingent  future 
creditor  mini^  the  personal  remedy.  If  that  were  the  whole 
of  the  contract,  it  would  be  very  different  from  what  persons 
who  insured  in  the  company  must  have  supposed.  They  could 
not  have  imagined  tbat  it  was  to  be  in  the  power  of  the 
directors  of  the  company  to  destroy  all  their  interests  under 
their  policies,  leaving  them  without  redress  until  their  policies 
should  have  matured  by  death.  ...  In  my  opinion  the  plain- 
tiff did  acquire  under  that  contract  such  a  species  of  interest  in 
the  fund  as  would  entitle  him  to  interfere  to  save  the  property 
from  being  wasted  contrary  to  the  provisions  of  the  deed."  * 

§  660.  Not  only  has  a  creditor  the  right  to  restrain  an 
Rights  of  improper  dissipation  of  funds  of  the  corporation 
rosardijng  actually  in  its  possession,  but  he  has  the  further 
tSw^     right,  if  these  do  not  suffice  for  the  payment  of  the 


11  Hem.  A  Mil.  707-708.  See, 
also,  Evans  v.  Coventry,  5  De  G.,  M. 
A  G.  Oil;  In  re  State  Firo  Ins.  Co., 
1  Hem.  &  Mil.  467. 
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An  insurance  company  bas  no 
right  to  turn  its  policy-holders  over 
to  another  company  against  their 
oonaent,  and  policy-holdera  are  an- 


CUAF.  XI.]  COBPORATION  AND  CREDITORS. 


[§  661. 


debt  due  him,  to  compel  the  debtors  of  the  corpora- 
tion  to  pay  their  debts.*    This  right  of  the  creditors  Unpaid 
also  is  usually  rendered  effective  through  the  ap-  Lriptums. 
pointment  of  a  receiver,  who  will  be  competent  to  collect  all 
debts  owing  the  corporation,  for  the  benefit  of  persons  inter- 
ested, shareholders  or  creditors.     Especially  is  it  competent 
for  the  receiver  or  assignee  in  insolvency  to  collect — and  in- 
cumbent on  him  to  do  so — all  unpaid  stock  subscriptions.^ 

§  661.  As  stated  in  Sanger  v.  TJpton,^  unpaid  stock  subscrip- 
tions, just  as  much  as  subscriptions  actually  paid  in,  constitute 
part  of  the  capital  of  the  corporation,  of  the  trust  fund  devoted 
to  the  discharge  of  its  indebtedness.  Ordinarily,  as  long  as  the 
corporation  is  a  going  concern  under  the  management  of  its 
regular  officers,  a  call  duly  made  by  the  board  of  directors  is  a 
condition  precedent  to  the  liability  of  a  shareholder  to  pay  any 
part  of  his  unpaid  subscription.^  .If  the  directors  fail  to  make 
a  call  when  the  unpaid  subscriptions  are  needed  to  pay  the  debts 
of  the  corporation,  a  court  of  equity,  on  the  suit  of  a  creditor, 
will  compel  them  to  do  so.^  Ordinarily,  however,  to  apply  for 
the  appointment  of  a  receiver  is  the  course  pursued. 


der  no  obligation  to  protest,  in  order 
to  preserve  their  rights.  Aja  insur- 
ance company  contracts  to  keep  on 
hand  the  funds  required  by  law  for 
the  security  of  its  patrons;  and  also 
to  continue  its  business  so  as  to  keep 
in  a  condition  to  perform  its  engage- 
ments. People  V,  Empire  Mut.  Life 
Ins.  Ck).,  92  N.  Y.  105. 


Lea  0.  Iron  Bell  Mercantile  Co.,  119 
Ala.  271;  Cooper  v.  Adel  Security 
Co.,  122  N.  C.  463;  Martin  v.  South 
Salem  Land  Co.,  94  Va.  2S.  See  Da- 
vis Bros.  0.  Montgomery,  etc.,  Co., 
101  Ala.  127.  But  cannot  garnishee 
a  shareholder  for  unpaid  subscrip- 
tions for  which  no  calls  have  been 
made.     Teague,  Barnett  A  Co.  v.  Le 


^Before  an  alleged  creditor  of  a  I  Gi'and,  85  Alabama,  493. 


railroad  company  can  file  a  creditor's 
bill  to  obtain  from  one  of  its  debtora 
the  satisfaction  of  his  claim,  lie  must 
establish  his  debt  by  a  judgment  in 
an  action  at  law.  Smith  v.  Railroad 
Co.,  99  U.  S.  398.  A  judgment  cred- 
itor can  garnishee  a  shareholder  (on 
a  judgment  against  the  corporation) 
for  unpaid  calls  due  the  corporation. 
Meints  v.  East  St.  Louis,  etc..  Mill 
Co.,  89  111.  48;  Hall  &  Farley,  Trus- 
tees, V.  Henderson,  114  Ala.  601;  Ro- 
man V.  Dimmick,  115  Ala.  233;  Pick- 
ering 17.  Townsend  et  al,,  1 18  Ala.,  351 ; 


^See  §542.  A  creditor  cannot 
maintain  an  action  to  reach  a  debt 
due  to  the  corporation,  when  the 
corporation  is  in  the  hands  of  a  re- 
ceiver. First  Nat.  Bk.  v.  Dovetail, 
etc.,  Co.,  143  Ind.  534. 

•§655. 

♦See§§703,  517,  543. 

^Germantown  Passenger  Ry.  Co.  v. 
Fitler,  60  Pa.  St.  124;  Ward  v,  Gris- 
woldville  Mfg.  Co.,  16  Conn.  593,  601; 
Glenn  o.  Williams,  60  Md.  93;  Sco- 
ville  r.  Thayer,  105  U.  S.  143,  156; 
Salmon  v,  Hamborough  Co.,  1  (Eng.) 
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§  663.]         THE  LAW   OF    PRIVATE  CORPORATIONS.    [CHAP.  XI. 

§  662.  In  cases  of  urgent  necessity  where  the  corporation 
fails  to  protect  itself  from  threatened  wrongs,  it  is 
may  enjoin   competent  for  a  creditor,  when  the  wrong  if  accora- 
tSeatening  plishcd  would  injure  his  vested  rights,  to  enjoin 
StiS'^^     the  wrong.*    And,  under  such  circumstances,  it  would 
seem  that  the  principle  that  a- shareholder  cannot 
maintain  a  bill  in  equity  against  a  wrong-4oer  to  prevent  an 
injury  to  the  corporation  unless  he  shows  that  the  corporation 
has  refused  to  take  measures  to  protect  itself,  does  not  apply 
to  a  bill  iiled  in  good  faith  by  a  creditor.' 
§  663.  The  insolvency  of  a  corporation  so  long  as  it  con- 
tinues to  carry  on  its  business  in  an  honest  manner, 
Creditors  of  Joes  not  under  all  circumstances  give  the  creditors 

an  insolvent  " 

corporation  an  absolute  right  to  the  appointment  of  a  receiver 
to  a  receiver  of  the  Corporate  assets.'  Any  such  absolute  right 
oicouS^"^  might  often  prove  very  oppressive,  and,  like  other 
peculiarly  equitable  remedies,  the  appointment  of  a 
receiver  is  usually  a  matter  within  the  discretion  of  the  court.* 
Thus,  according  to  a  Massachusetts  decision,  the  allegations 
that  a  corporation  is  insolvent,  that  all  its  property  is  mort- 
gaged to  trustees  for  the  benefit  of  one  class  of  creditors  ;  thiit 
it  owes  large  amounts  to  other  creditors,  one  of  which  has 
attached  its  property ;  that  it  is  about  to  execute  a  lease  for 
nine  hundred  and  ninety-nine  years  to  said  attaching  creditor, 
will  not  sustain  a  bill  in  equity  brought  by  creditors  of  the 

Chan.  Cas.  204;  see  Ogilvie  v.  Knox   07;  Bishop  v.  Brainerd,2S  Conn.  289, 
Ins.  Co.,  2  Black,  639;  S.  C,  22  How.    301;  Hoyt  v,  Shelden,  3  BoAw.  (N. 


380;  Allen  v.  Montgomery  R.  R.  Co., 
11  Ala.  437;  Adler  v,  Milwaukee  Pat- 
ent Brick  Mfg.  Co.,  13  Wis.  57;  Dal- 
ton,  etc.,  R.  R.  Co.  v.  McDaniel,  66  Ga. 
191;  2  Lindley  on  Part.,  628;  com- 
pare Reg.  V,  Victoria  Park  Co.,  1 
Q.  B.  288.  Or  the  court  will  make 
the  call.  Marson  v,  Deither,  49  Minn. 
423. 

*  Newby  ».  Oregon  Central  R.  R. 
Co.,  Deady,  609. 

^  Lothrop  V,  Stedman,  42  Conn. 
583;  S.  C,  13  Blatchf.  141. 

8  See  Catlin  o.  Eagle  Bk.,  6  Conn. 
233;  Pondville  Co.  v,  Clarke,  26  Conn. 
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y.)  267;  Curtis  v.  Leavitt,  15  N,  T. 
10,  198;  HoUins  v.  Brierfield  Coal, 
etc.,  Co.,  150  U.  S.  371;  Falmouth 
Nat.  Bk.  V.  Canal  Co.,  1G6  Mass.  550. 
^  But  not  always;  see  Railroad  Co. 
V,  Soutter,  2  Wall.  510.  A  receiver 
cannot  be  appointed  ex  parte  in  a 
proceeding  (a  bill  in  equity)  brought 
by  a  creditor  to  wind  up  an  Insolvent 
corporation,  pending  the  decision 
on  a  demurrer  putting  in  issue  the 
credi  tor's  right  to  file  the  bill.  Cook 
V,  Detroit,  etc.,  R.  R.  Co.,  45  Mich. 
453. 


CHAP.  XI.]  CORPORATION  AND  CREDITORS. 


t§  664. 


corporation  to  enjoin  it  from  doing  basiness  and  for  the  ap- 
pointment of  receivers.^  But  a  judgment  creditor  is  entitled 
to  a  receiver  on  showing  that  there  is  danger  that  a  corpora- 
tion, admittedly  insolvent,  will  misappropriate  its  assets  to 
his  injury.^ 

It  follows,  moreover,  since  it  is  only  to  protect  their  claims 
that  creditors  are  ever  entitled  to  interfere  in  the  corporate 
affairs,  that  they  can  object  to  no  action,  authorized  or  unau- 
thorized, on  the  part  of  the  corporate  management,  which  does 
not  injure  their  interests.  Thus,  a  court  of  equity  will  not, 
on  the  petition  of  a  general  creditor,  restrain  a  corporation 
from  converting  its  assets  into  money  by  a  sale  to  a  share- 
holder, when  no  shareholder  objects,  and  the  sale  is  honestly 
made  for  an  adequate  price,  with  intent  to  apply  the  proceeds 
pro  rata  to  the  payment  of  the  corporate  indebtedness.^ 

§  ^^,   Accordingly,  a  creditor    cannot    prevent    the  dis- 
solution of  a  corporation.*    For  the  obligation  of 
contracts  entered  into  by  the  corporation  survives  cannot  pie- 
the  dissolution  ;  and  creditors  may  still  enforce  their  JJSon  ^ 
claims  against  any  corporate  property  which  has  not 


^  Pond  0.  Framingham,  etc.,  R.  R. 
Co.,  130  Mass.  194.  Compare  Mer- 
chants', etc.,  Bank  v.  Trustees,  63  Ga. 
640.  sun  at  the  suit  of  a  judgment 
creditor  a  court  of  equity  has  power 
to  take  possession  of  the  property 
(a  bridge)  of  a  corporation,  and  ap- 
point a  receiver  to  coHect  the  tolls 
and  pay  them  into  court,  for  the 
purpose  of  paying  the  judgment. 
Covington  Drawbridge  Co.  «.  Shep- 
herd, 21  ^oyf.  112.  A  creditor  may 
enforce  his  claims,  though  he  be 
iUo  a  shareholder.  Brinham  o.  Wel- 
lenbnrg  Coal  Co.,  47  Pa.  St.  43. 

'  TumbuU  0.  Prentiss  Lumber  Co., 
65  Mich.  387.  It  has  been  held  that 
in  the  case  of  a  corporation  which  is 
insoWent  and  which  has  been  aban- 
doned by  its  officers  and  directors,  a 
simple  contract  creditor  can  main- 
tain an  action  for  the  appointment 
of  a  receiver  and  the  administration 
of  its  assets.    Konnally  v.  Strauss, 


04  Ya.  255,  followin|^  Finney  v.  Ben- 
nett, 27  Gratt  365. 

*  Barr  v.  Bartram  MTg  Co.,  41 
Conn.  506.  Compare  Swepson  v. 
Bank,  0  Lea  ( Tenn. ),  718.  A  general 
creditor  cannot  secure  the  appoint- 
ment of  a  receiver  in  an  action  to 
prevent  a  corporation  from  fraudu- 
lently disposi  ng  of  i  ts  property.  Int. 
Trust  Co.  0.  United  Coal  Co.,  27 
Colo.  240. 

*  Mamma  v.  Potomac  Co.,  8  Pet. 
281  ;  Smith  v.  Chesapeake,  etc.. 
Canal  Co.,  14  Pet  45;  CuiTanv.  State, 
15  How.  310;  Mobile  R.  R.  Co.  v.  State, 
20  Ala.  586.  Neither  will  a  court 
forfeit  the  corporate  franchises  at 
the  suit  of  creditors,  although  acts 
constituting  a  ground  of  forfeiture 
have  been  done.  Gaylord  v.  Ft. 
Wayne,  etc.,  R.  R.  Co.,  6  Bias.  286. 
See  Cole  v.  Knickerbocker  Life  Ins. 
Co.,  23  Hun,  266. 
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§  666.]  THE   LAW   OF   PRIVATE  COKPOBATION8.  [CHAP.  XL 


passed  into  the  hands  of  hoim  fide  parchasers.^  ^'  A  oorpora- 
tion,  by  the  very  terms  and  nature  of  its  political  existence,  is 
subject  to  dissolution,  by  a  surrender  of  its  corporate  fran- 
chises and  by  a  forfeiture  of  them  for  wilful  misuser  and 
non-user.  Every  creditor  must  be  presumed  to  understand  the 
nature  and  incidents  of  such  a  body  politic,  and  to  contract 
with  reference  to  them.  And  it  would  be  a  doctrine  new  in 
the  law  that  the  existence  of  a  private  contract  of  the  corpora- 
tion should  force  upon  it  perpetuity  of  existence  contrary  to 
public  policy  and  the  nature  and  objects  of  its  charter."' 
§  665.  Neither  can  creditors  prevent  the  alteration  or 
repeal  of  the  charter  of  a  corporation,'  as  under  such 
circumstances  the  capital  of  the  corporation  remains 
charged  with  their  equitable  liens.^  And  finally, 
creditors  cannot  prevent  a  consolidation  of  their 
debtor  corporation  with  another.  But  a  corporation 
cannot  compel  its  creditors  to  give  up  their  lien  on 
its  funds,  and  accept  in  lieu  thereof  the  personal  liability  of 
the  consolidated  corporation.^  The  equitable  lien  of  the 
creditors  of  a  consolidating   corporation  survives,  and  they 

^  Mumma  o.  Potomac  Co.,  8  Pet.  I  tbeir  corporate  existence.  It  waa 
281,  286;  Howe  v.  Robinson,  20  Fla.  held  that  such  dissolution  did  not 
a52.  See  Panhandle  Nat.  B'k  v. '  affeot  the  righta  of  the  judgment 
Emery,  78  Tex.  498.     But  it  has  been  I  creditor,  nor  the  validity  of  his  jad((- 


Nor  altera- 
tion of 
charter; 
nor  consoli- 
dation. 
Suryival  of 
creditors' 
lien. 


held  that  the  plaintiff  in  a  suit  in 
equity  may  enjoin  a  corporation,  de- 
fendant in  the  suit,  which  might  be 
held  liable  to  respond  pecuniarily  to 
the  plaintiff,  and  which  had  made 
one  attempt  to  procure  its  dissolu- 
tion, from  dissolving,  or  having  a 
receiver  appointed,  or  distributing 
its  assets  among  its  shareholdere  or 
from  making  any  disposition  of  its 
property.  Fisk  v.  Union  Pacific  R. 
R.  Co.,  10  Blatchf.  518. 

s  Mumma  v.  Potomac  Co.,  8  Pet. 
281,  287i  opinion  of  the  court  per 
Story,  J. 

A  corporation,  composed  of  two 
other  corporations,  had  been  dis- 
solved after  the  recovery  of  a  judg- 
ment against  it.  By  the  dissolution, 
the  two  original  companies  resumed 
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ment;  and  that  upon  notice  to  the 
two  companies  he  was  entitled  to  an 
execution  against  the  m.  Keteham  e. 
Madison,  etc.,  R  R.  Co.,  20  Ind.260. 

*  Read  v.  Frankfort  Bank,  -23  Me. 
818.  See  Pennsylvania  College  Cases, 
13  Wall.  100,  218-220;  Lothrop  v. 
Stedman,  18  Blatchf.  134,  143.  Ai 
to  the  repeal  of  provisions  inserted 
in  a  charter  specially  for  the  benefit 
of  creditors,  see  Hawthorne  t.  Calef, 
2  Wall.  10,  and  §§  500,  501. 

*  See  cases  in  praoeding  note. 

^  In  re  Manchester,  etc,  Life  An. 
Ass'n,  L.  R.  9  Eq.  043;  In  re  Familj 
Endowment  Society,  L.  R.  5  Ch.  118; 
Griffith's  Case,  L.  R.  6  Ch.  374;  Inre 
India,  etc..  Life  Ass.  Co.,  L.  R.  7  Ch. 
651.  Compare  Terhune  «.  Potts,  47 
N.  J.  L.  218.    See  §S  426-427. 


CHAP.  XI.]  OOBPOBATION  AND  CREDITOBS. 


[§  666. 


may  obtain  satisfaction  from  its  property  after  the  same  has 
paEBed  to  the  consolidated  corporation.^  And  where  a  suit  is 
pending  against  a  corporation  at  the  time  of  its  consolidation, 
the  plaintiff  may  still  treat  it  as  having  a  separate  existence 
for  the  purpose  of  maintaining  his  action  against  it.^ 

§666.  The  consolidated  company  is  in  most  cases  held  to 
assame  a  personal  liability  for  the  obligations  of  the 
pnor  corporations  whose  property  it  has  acquired,  consou- 
and  of  which  it  may  be  regarded  as  the  result.^  ^S^on!*^ 
Accordingly,  an  action  at  law   may  be    brought 
against  the  consolidated  company  on  the  obligation  of  one  of 
the  prior  companies.^    When,  however,  at  the  time  of  the 
coasolidation,  a  suit  against  one  of  the  former  companies  is 


Still  it  has  been  held  that  after  a 
nihxMul  company  has  consolidated 
with  another  as  autJiorized  by  their 
charters,  and  confirmed  by  legisla- 
tion conferring  all  rights,  powers, 
and  privileges  belonging  to  either 
on  the  new  corporation,  liabilities 
of  either  of  the  old  companies  can 
be  enforced  only  against  the  new 
corporation.  Indianola  R  R.  Co.  v. 
Fryer,  56  Tex.  600.  Compare  Hous- 
ton, etc.,  R.  R.  Co.  V.  Shirley,  64 
Tex.  125;  People  v.  Empire  Mut 
Life  Ins.  Co.,  92  N.  Y.  105;  §  650. 

^Powell  V.  North  Missouri  R.  R. 
Co.,  42  Mo.  63.  See  Hamilton  v. 
Kailroad  Co.,  144  Pa.  St.  84.  Thus, 
of  course,  a  mortgage  lien  may  be 
enforced  against  property  covered 
by  it,  after  the  consolidation.  Eaton, 
etc.,  R.  R,  Co.  V.  Hunt,  20  Ind.  457. 
See  Racine,  etc.,  R.  R.  Co.  e.  Farmers^ 
Loan  and  Trust  Co.,  40  111.  331. 
Likewise,  a  maritime  lien  on  a  ves- 
sel remains  after  the  consolidation 
of  the  corporation  owning  the  vessel. 
The  Key  City,  14  WaU.  653. 

^Shackleford  v.  Mississippi  Cen- 
tral R.  R.  Co.,  52  Miss.   150;  Balti 
more  and  Susquehanna  R.  R.  Co.  e. 
Musselman,    2  Grant^s    Cas.    (Pa.) 
348;  Bast  Tennessee,  etc.,  R.  R.  Co. 


V,  Evans,  6  Heisk.  (Tenn.)  607.  See 
Biuffet  V,  Gt.  Western  R.  R.  Co.,  25 
III.  3.53,  357. 

It  would  seem,  nevertheless,  that 
if— as  is  usually  the  case— the  con- 
solidation effects  a  dissolution  of 
the  former  corporations  (see  §421), 
some  change  or  substitution  of 
pjirties  would  be  necessary:  for  on 
dissolution  suits  against  a  corpora- 
tion eo  nomine  abate.  See  §  435,  and 
see  Indianola  R.  R.  Co.  v.  Fryer, 
supra, 

'Indianapolis,  etc.,  R.  R.  Co.  v. 
Jones,  20  Ind.  465;  Columbus,  etc., 
R'y  Co.  V,  Powell,  40  Ind.  37;  Thomp- 
son V.  Abbott,  61  Mo.  176;  Miller  v, 
Lancaster,  5  Coldw.  (Tenn.)  451, 
520.  See  Houston,  etc.,  R.  R.  Co.  v. 
Shirley,  54  Tex.  125;  Warren  c. 
Mobile,  etc.,  R.  R.  Co.,  40  Ala.  582; 
§425.  But  see  Shaw  v.  Norfolk 
County  R.  R.  Co.,  16  Gay,  407;  com- 
pare Chase  v.  Vanderbilt,  5  J.  &  S. 
(N.  Y.)334. 

This  is  frequently  provided  for 
by  the  statute  authorizing  the  con- 
solidation. See  Western  Union  R. 
R.  Co.  V.  Smith,  75  111.  406. 

^Columbus,  etc.,  R^y  Co.  v.  Skid- 
more,  60  111.  566;  Langhome  v.  Ry. 
Co.,  01  Ya.  360. 
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pending,  the  consolidated  company  must  be  substituted  in  the 
action  or  in  some  way  properly  brought  into  court,  brfore  a 
judgment  against  it  can  be  taken.^ 
§  667.  When  there  has  been  no  consolidation  of  a  debtor 
corporation  with  another,  the  creditors  of  the  former 
conMnSio?  will  havc  no  right  to  enforce  their  claims  personally 
succeeding  against  the  latter  merely  because  it  has  acquired  the 
corporation,  assets  of  the  former,^  unless  the  succeeding  corpora- 
tion is  merely  a  continuance  of  the  old  one  or  a 
revival  of  it  under  a  new  charter.'  Moreover,  that  the  name, 
and  the  major  part  of  the  shareholders  and  officers,  of  the  old 
corporation  were  the  same  as  those  of  the  new,  does  not  estab- 
lish conclusively  that  the  latter  is  a  mere  continuance  of  the 
former.*  "To  ascertain  whether  a  charter  creates  a  new 
corporation,  or  merely  continues  the  existence  of  an  old  one, 
we  must  look  to  its  terms,  and  give  them  a  construction  con- 
sistent with  the  legislative  intent  and  the  intent  of  the  corpo- 
rators." * 
§  668.  To  allow  an  insolvent  corporation  to  make  an 
assignment  of  its  property,  giving  preferences  to  a 
portion  of  its  creditors  over  the  others,  is  unjust,  as 
well  as  utterly  repugnant  to  the  doctrine  that  cor- 
porate property  is  a  trust  fund,  on  the  credit  of  which  persons 
contract  with  the  corporation.     If  such  property  constitutes 


Insolvent 
assign- 
ments. 


^  Selma,  etc.,  R.  R.  Go.  v,  Harbin, 
40  Ga.  706.  Compare  Ketcham  v. 
Madison,  etc.,  R.  R.  Co.,  20Ind.  260. 

«  Bellows  V,  Hallowell,  etc.,  B'k,  2 
Mason,  81 ;  Wyman  v.  Same,  14  Mass. 
68;  Bruffett ».  Gt.  Western  R.  R.  Co., 
25  111.  353.  See  §  415.  But  creditors 
may  under  some  circumstances  fol- 
low the  property  of  tlieir  debtor  cor- 
poration.   See  §  657. 

*  Mayor,  etc.,  of  Colchester  v.  Sea- 
ber,  3  Burr.  1866;  see  Broughton  v, 
Pensncola,  93  U.  S.  266;  Montgom- 
ery Web  Co.  V,  Dienelt,  133  Pa.  St. 
585;  and  §657. 

Thus,  when  a  state  bank  is  reor- 
ganized into  a  national  bank,  under 
provisions  of  the  National  Banking 
Act,  the  national  bank  is  liable  for 

666 


the  obligations  of  the  state  bank. 
Coffey  0.  National  Bank,  46  Mo.  140. 
Compare  State  v.  National  Bank,  SS 
Md.  75.  A  corporation  is  not  liable 
for  the  debts  of  a  firm,  though  the 
members  of  the  firm  constitute  the 
8hareholdei*B,  and  the  firm  asiete 
have  been  transferred  to  the  corpo- 
ration. McLellan  v,  Detroit  File 
Works,  56  Mich.  579.  See  Geoiigia 
Co.  V.  Castleberry,  43  Ga.  187. 

*  See  cases  in  last  note  but  one. 

^  Story,  J.,  in  Bellows  v.  Hallo  well 
B*k,  2  Mason,  31,  44.  See,  also,  Mil- 
ler V.  English,  21  N.  J.  Law,  317; 
People  V.  Marshall,  1  Gilman  (HI.), 
672;  Goulding  v.  Clark,  84  N.  H. 
14B. 


CHAP.  XI,]  CORPOEATION  AND  0REDTTOB8. 


[§  668. 


sach  a  fand,  it  is  clearly  held  in  trust  for  the  benefit  of  one 
creditor  just  as  mach  as  another,^  and  to  prefer  one  creditor  to 
another  is  evidently  beyond  the  authority  of  the  trustee.  This 
view  is  well  supported  by  authority.*  Thus  a  deed  of  general 
assignment  to  trustees  to  procure  a  loan,  and  then  to  pay  certain 
debts  of  the  corporation  (a  bank),  and  then  others  pro  rata^  the 
trostees  receiving  large  salaries  for  their  services,  has  been  held 
void  as  against  a  non-consenting  creditor.^  Still  there  is  no 
doubt  that  an  insolvent  corporation,  unless  forbidden  by  stat- 
ute, may  make  a  valid  assignment  for  the  benefit  of  its  cred- 
itors;^ and  a  number  of  cases  have  held  that  an  insolvent 
corporation  may  make  such  an  assignment  with  preferences.' 


*  Dabney  v.  Bk.  of  S.  Caro.,  3  S.  C. 
124;  Cook  v.  Moody,  18  Wash.  114. 
Tbig  doctrine  repudiated  in  Mis- 
aouri.  Schnfeldt  v.  Smith,  131  Mo. 
280. 

'  Rouse  V.  Merchants*  Nat.  Bk.,  46 
Ohio  St  493;  Lang  v.  Dougherty,  74 
Tex.  226;  Robins  v.  Embry,  1  8m.  &, 
M.  Ch.  (Miss.)  207,  258e£se9.;  Bod- 
ley  v.  Goodrich,  7  How.  276;  Swep- 
BODQ.  Bk.,  9Lea  (Tenn.>,713;  Ford 
V.  Bank,  87  Wis.  363;  Biddle  Pur.  Co. 
0.  Steel  Co.,  16  Wash.  681;  Conno- 
Ter  0.  Hull,  10  Wash.  673;  Compton  o. 
Schwabacher,  15  Wash.  306;  Trades- 
man Pub.  Co.  V.  Wheel  Co.,  95  Tenn. 
634;  Hardware  Co.  v.  Mfg.  Co.,  86 
Tex.  143;  Cook  v.  Moody,  18  Wash. 
114;  Van  Brocklin  o.  Queen  City 
Printing  Co.,  19  Wash.  652;  Stough 
V.  Ponca  Mills  Co.,  54  Neb.  500. 
(Court in  part  relied  on  certain  stat- 
utes limiting  the  powers  of  corpora- 
tions and  those  given  them  in  ena- 
bling acts. )  A  cred  i tor  cannot  secure 
any  advantage  by  attaching  the  funds 
of  an  insolvent  corporation  which  has 
ceased  to  do  business.  Shoe  Co.  o. 
Thompson,  89  Tex.  501;  Carriage  Co. 
e.  Grain  Co.,  ib.  511.  Semble  contra^ 
Ballin  V.  Bank,  89  Wis.  278.  See  Ford 
V.  Hill,  92  Wis.    188;  Hightower  v. 


Mustian,  8  Q».  506;  Marr  v.  Bk.  of 
West.  Tenn.,  4  Cold w.  (Tenn.)  471; 
Richards  o.  New  Ham  p.  Ins.  Co.,  48 
N.  H.  263.  Certain  corporations,  as, 
e.  £jr.,  national  banks,  are  expressly 
forbidden  by  their  constitutions  to 
make  preferences  after  or  in  contem- 
plation of  insolvency.  U.  S.  Rey. 
Stat,,  §  5242. 

When  an  insolvent  national  bank 
is  making  illegal  preferential  pay- 
ments, a  court  will  appoint  a  receiver 
at  the  suit  of  a  depositor.  Irons  v. 
Manuf  rs  Nat.  Bk.,  6  Biss.  301.  A 
statute  forbidding  corporations  to 
make  assignments  in  contemplation 
of  insolvency  does  not  impose  on  the 
directors  tlie  duty  of  taking  active 
measures  to  see  that  no  creditor,  by 
superior  diligence  in  suing,  obtains  a 
preference  over  others.  The  statute 
calls  for  no  affirmative  action  on  tlie 
part  of  the  corporation,  nor  need  the 
insolvent  corporation  defend  a  suit 
against  itself  in  order  to  defeat  a 
preference.  Yarnum  v.  Hart,  119 
N.  Y.  101.  See  French  v,  Andrews, 
145  N.  Y.  441;  Lopez  v.  Campbell, 
163  N.  Y.  340. 

«  Bodley  v.  Goodrich,  7  How.  276. 
Compare  Age-Herald  Co.  v.  Potter, 
109  Ala.  675. 


^  For  note  4  see  page  668. 


*  For  note  5  see  page  668. 
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ReUtive 
rights  of 
credlton. 


A  court  of  equity,  however,  will  regard  the  relative 
rights  of  different  creditors,  and  will  restrain  one 
creditor  from  absorbing,  after  the  corporation  has 
become  insolvent,  its  available  assets  to  the  unjost 


*  Ardesco  Oil  Co.  v.  North  Am., 
etc.,  Co.,  86  Pa.  St.  376;  State  v. 
Bank  of  Md.,  6  Gill  &  J.  (Md.)  206; 
Union  Bk.o.  Ellicott,  lb.  363;  Shock- 
ley  0.  Fiaher,  75  Mo.  498;  Lionberger 
0.  Broadway  Sav^gs  Bk.,  10  Mo.  A  pp. 
499;  Lamb  o.  Cecil,  25  W.  Ya.  288; 
Chamberlain  o.  Bromberg,  83  Ala. 
676;  Kendall  v.  Bishop,  76  Mich. 
634;  Boynton  v.  Roe,  114  Mich.  401. 
The  board  of  directors  of  an  insol- 
vent corporation  may  make  the  as- 
signment    See  §  225. 

<  Ringo  V,  Biscoe,  13  Ark.  663; 
Savings  Bk.  v.  Bates,  8  Conn.  505; 
Whitwell  r.  Warner,  20  Vt.  425;  Ar- 
thur V.  Commercial,  etc.,  Bk.,  17 
Miss.  394;  Wilkinson  v.  Bauerle,  41 
N.  J.  Eq.  6:^;  Vail  v.  Jameson,  41 
N.  J.  Eq.  648;  Warfleld  c.  Marshall 
County  Canning  Co.,  72  Iowa,  666; 
Rolling  V.  Shaver  Wagon  Co.,  80 
Iowa,  380;  Pyles  r.  Furniture  Co., 
SOW.  Ya.  123;  Foster  v.  Mullanphy 
Planing  Mill  Co.,  92  Mo.  79;  Butler 
Paper  Co.  v.  Bobbins,  151  111.  588; 
Worthen  v.  Griffith,  59  Ark.  562 
(preferences  are  now  forbidden  by 
statute  in  Arkansas);  Sells  v.  Gro- 
cery Co.,  72  Miss.  690;  Albergher  v. 
Bank,  123  Mo.  313.  See  Catlin  v. 
Eagle  Bk.,  6  Conn.  233;  Plow  Co. 
V.  Rude,  60Eas.  145;  Ames  A  Frost 
r.  Heslet,  19  Mont.  188;  Wyeth,  H. 
A  M.  Co.  V.  James  Spencer  B.  Co., 
15  Utah,  110.  Comp<ire  Hopkins  v. 
Gallatin  Turnpike  Company,  4  Hump. 
(Tenn.),  403;  Pope  c.  Brandon,  2 
Stew.  (Ala.)  401;  Coats  v.  Donnell, 
94  N.  Y.  168;  Bergen  v.  Fishing  Co., 
42  N.  J.  Eq.  397;  Bank  «.  Cot.  Mills. 
115  N.  C.  507;  Henderson  v.  Indiana 
T.  Co.,  143  Ind.  561;  Shaw  v,  Robta- 
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son,  50  Neb.  403;  Wallacha  v.  Same, 
ib.  469;  Campbell,  etc.,  Co.  c.  Mar- 
der,  ib.  283;  German  Nat  Bank  e. 
First  Nat  Bank,  55  Neb.  86;  Seeds 
Dry  Plate  Co.  v.  Heyn  Phota-Snpply 
Co.,  67  Neb.  214;  Conway  «.  Smith 
Mercantile  Co.,  6  Wyo.  468. 

In  the  absence  of  lien  created  bj 
contract,  or  rights  created  by  legal 
proceedings,  the  officers  of  a  corpo- 
ration may  exercise  a  reasonable  and 
proper  discretion  as  to  the  order  in 
which  debts  of  the  corporation  shall 
be  paid.  Newport,  etc.,  Bridge  Co. 
0.  Douglass,  12  Bush  (Xy.),  73.  An 
insolvent  corporation  has  a  right  to 
secure  one  creditor  in  preference  to 
another.  Glover  v.  Lee,  140  111.  102; 
Bank  v.  Salt  Co.,  90  Mich.  345;  Proaty 
0.  Prouty,  etc..  Shoe  Co.,  155  Pa.  St 
112.  But  after  a  judgment  creditor*! 
bill  has  been  filed  the  officers  cannot 
go  on  converting  corporate  assets 
into  money  and  paying  creditors,  giv- 
ing preferences.  Turnbull  v.  Pren- 
tiss Lumber  Co.,  65  MiclL  387.  Com- 
pare Prentiss  v.  Nicholas,  100  U.  S. 
227. 

Proof  that  at  the  time  of  the  de- 
livery of  a  mortgage  by  a  corpora- 
tion, the  corpoi-ation  was  Insolvent, 
aa  a  matter  of  fact,  is  not  cooclusire 
evidence  that    the  transfer   (mort- 
gage) was  made  *Mn  contemplation 
of  the  insolvency  of  such  company" 
within  the  meaning  of  a  statute  (1 
N.  T.  a  S.,  603,  §  4)  declaring  such 
transfers  unlawful;  to  come  within 
the  prohibition  of  the  statute,  the 
act  must  have  been  induced  by  the 
existing  or  contemplated  insolvency 
of  the  company.     (The  creditor  in 
this  case  was  not  an  officer.)    Pauld- 
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exclusioa  of  other  creditors.^  Thus,  the  property  of  a  national 
bank  attached  at  the  salt  of  a  creditor,  after  the  bank  has  be- 
come insolvent,  cannot  be  subjected  to  sale  for  the  payment  of 
a  demand,  as  against  the  claim  for  the  property  by  a  receiver 
of  the  corporation  subsequently  appointed.*  And  a  suit 
against  a  national  bank  to  collect  a  debt  is  abated  by  a  decree 
of  a  Federal  District  Court  dissolving  the  corporation  and  for- 
feiting its  franchises,  rendered  upon  an  infornaation  against  the 
bank  filed  by  the  comptroller  of  the  currency.^ 

§  670.  A  person  who  is  a  debtor  to  the  corporation  on  one 
account  and  its  creditor  on  another,  may  ordinarily  ^^^^ 
set  off  against  what  he  owes  the  corporation  the  debt 
which  the  corporation  owes  him.  Thus,  a  banker  who  was  a 
director  in  an  insurance  company,  can  set  off  against  its  de- 
mand for  money  deposited  with  him,  bearing  interest  and  pay- 
able on  call,  the  amount  due  on  its  policies  issued  to  and  held 
by  him.  And,  the  company  having  been  adjudged  bankrupt, 
his  right  to  such  a  set-off  is  equally  available  against  its  as- 
signee.^ But  a  shareholder  cannot  set  off  a  debt  owing  him 
from  the  corporation,  if  the  latter  is  insolvent,  against  his 


iog  V.  Chrome  Steel  Co.,  94  N.  Y. 
334.  See,  also,  Dutcher  v.  Importers 
and  Traders'  Bk.,  59  N.  Y.  5.  Com- 
pare Robinson  v,  Bk.  of  Attica,  21 
N.  Y.  406;  and  Uaxtum  v.  Bishop,  3 
Wend.  13.  An  offer  to  &llow  judg- 
ment to  be  entered  against  it  by  a 
corporation  is  a  transfer  of  its  prop- 
erty within  the  meaning  of  this  stat- 
ute. Kingsley  v.  First  National  Bk., 
31  Hon  (N.  Y.),  329.  As  to  the  rule 
when  the  preferred  creditors  are  also 
officers  of  the  corporation,  see  §§  759, 
760. 

»See  Pfohl  i?.  Simpson,  74  N.  Y. 
137;  Whittlesey  ©.  Delaney,  73  N.  Y. 
571;  Tambull  v.  Prentiss  Lumber 
Co.,  tupra.    §  813. 

In  a  foreclosure  suit  a  court  of 
equity  will  prevent,  if  possible,  the 
sale  of  the  central  portion  of  a  rail- 
road which  would  leave  the  two  ends 


valueless.    Chicago,   Danville,    etc., 
R*y  Co.  0.  Loewenthal,  93  111.  533. 

«  National  Bank  v.  Colby,  21  Wall. 
609. 

*  National  Bank  v,  Colby,  supra. 
Compare  Bank  of  Bethel  v.  Pahquio- 
que  Bank,  14  Wall.  383.  Under  the 
National  Banking  Act,  a  creditor  of 
a  national  bank  who  establishes  his 
debt  by  suit  and  judgment  after 
refusal  of  the  comptroller  of  the 
currency  to  allow  it,  is  entitled  to 
share  in  dividends  on  his  debt  (and 
on  the  interest  then  due)  so  estab- 
lished as  of  the  day  of  the  failure  of 
the  bank;  and  not  upon  the  basis  of 
the  judgment,  if  the  judgment  in- 
cludes interest  subsequent  to  that 
date.  White  v.  Knox,  111  U.  S. 
784. 

^Scammon  v.  Kimball,  92  U.  S. 
362.  See  Scott  v.  Armstrong,  146 
U.  S.  499. 
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liability  for  anpaid  subscriptions.^  And  in  all  cases,  in  order 
to  entitle  a  debtor  of  the  corporation  to  set  off  a  claim  against 
it,  the  claim  must  have  been  acquired  before  the  assets  of  the 
corporation  have  come  under  the  control  of  a  court  of  equity.' 

§  671.  When  a  corporation  is  created  in  order  to  subserve 
Corporate  ^ome  public  purposc,  its  creditors  may  not  be  per- 
property,  mitted,  for  reasons  of  public  policy,  to  enforce  their 
empt  from  rights  in  a  manner  that  would  render  the  corpora- 
execution,  ^j^j^  incapable  of  fulfiUing  its  public  duty.  Thus, 
a  corporate  franchise  to  take  tolls  on  a  canal  cannot  be  seized 
and  sold  under  an  execution,  unless  express  authoritj'  to  that 
effect  exists  in  some  statute  of  the  state  granting  the  charter.' 
Neither  can  lands  or  works  essential  to  the  enjoyment  of  a 
franchise  be  separated  fi-om  it,  and  sold  under  such  process.' 
But  lands  belonging  to  a  railroad  company,  which  are  not  used 
for  corporate  purposes,  nor  necessary  to  the  full  enjoyment  and 
exercise  of  the  corporate  franchises,  may  be  sold  on  execution 
against  the  corporation.^ 

The  relations  between  a  corporation  and  certain  special 
classes  of  its  creditors  may  now  be  more  particularly  referred  to. 

§  672.  When  an  ordinary  deposit  is  received  by  a  bank  and 

placed  to  the  credit  of  the  depositor,  the  relatioit 

between^     neither  of  principal  and  agent,  nor  of  bailor  and 


iSee§729. 

*  Smith  V.  MoBby,  QHeisk.  (Tenn.) 
601;  Lanier  v.  Gayoso  Savings  Inst, 
ib.  506.  See  §§S10,  Sll.  When  a 
corpoi'ation  places  its  funds  in  the 
hands  of  its  general  manager  as 
trustee  for  safe-keeping  and  to  use 
in  the  affairs  of  the  corporation, 
such  trustee  cannot,  in  the  event 
of  the  corporation's  insolvency,  set 
off  a  debt  owing  him  from  the  cor- 
poration against  the  claim  of  its  as- 
signee for  creditors  for  such  moneys. 
First  National  Bank  v.  Bamum  Wire 
Works,  58  Mich.  124. 

*  Gue  D.  Tide  Water  Canal  Co.,  24 
How.  257.  See,  also.  State  v.  Rives, 
5   Ired.    L.    (N.   C.)  297;   State  v. 
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Middletown  Turnpike  Co.,  65  N.  J. 
L.  78. 

*  Gue  V.  Tide  Water  Canal  Co., 
supra;  East  Alabama  R*y  Co.  r. 
Doe,  114  U.  S.  340;  Youngman  v. 
Elmira,  etc.,  R.  R.  Co.,  65  Pa.  St 
278;  Louisville,  N.  A.,  etc.,  R'yCo. 
r.  Honey,  117  Ind.  501;  Overton 
Bridge  Co.  v.  Means,  33  Neb.  857. 
See  Bank  v.  Tanning  Co.,  170  Pa.  St 
1.  See,  also,  in  regard  to  personal 
property  belonging  to  a  railroad,. 
Philips  V,  Winslow,  18  B.  Men.  (Ky.) 
431,  where  the  same  principle  was 
applied.    Compare  §  334. 

*  Plymouth  R.  R.  Co.  v.  Col  well,  39 
Pa.  St.  337.  See  Shamokin  Valley 
R.  R.  Co.  V.  Livermore,  47  Pa.  St 
465. 
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[§  672. 


bailee  is  created,  bat  that  of  debtor  and  creditor.*  ^^  !j^d 
Conseqaently  the  bank  has  the  right  to  apply  the 
money  to  the  payment  of  any  legal  demand  it  may  have  at  the 
time  against  the  depositor ;  and,  on  the  other  hand,  will  be 
liable  to  the  depositor  for  any  loss  of  the  money,  although 
occurring  without  any  faolt  on  the  part  of  the  bank  or  its 
servants.'  When,  however,  a  person  deposits  drafts  in  a  bank 
known  at  the  time  to  its  managers  to  be  insolvent,  receiving 
the  deposit  is  a  fraud  on  the  depositor,  and  he  may  reclaim 
the  drafts  or  their  proceeds,  so  long  as  they  have  not  come 
into  the  hands  of  iona  fide  holders  for  value ;  thus  rescinding 
what  would  otherwise  have  been  the  ordinary  contract  between 
a  depositor  and  the  bank,  i  e.j  that  the  bank  should  become 
the  owner  of  the  drafts  and  debtor  for  thoir  equivalent.' 
There  is  no  special  trust  relation  between  a  bank  and  its  de- 
positors. But  the  bank  is  bound  to  know  their  signatures,  and 
is  liable  to  them  for  all  moneys  paid  out  on  forged  checks;* 


1  Phoenix  Bank  v:  Risley,  111  XT. 
S.  125;  Davis  v.  Smith,  29  Minn.  201; 
Hardy  v.  Chesapeake  Bank,  51  Md. 
562;  Ward  v.  Johnson,  5  III.  App. 
30;  Perth  Amhoy  G.  L.  Co.  v.  Middle- 
sex Co.  Bank,  GO  N.  J.  Eq.  S4; 
Barter  v.  Mechanics  Nat.  B'k,  63  N. 
J.  L.  578;  Coltoh  o.  Drovers  Bldg. 
Assn.,  00  Md.  85;  Taft  v.  Quinsi- 
gamond  Nat.  Bk.,  172  Mass.  363; 
Pacific  Coast  Sav.  Soc.  o.  San  Fran- 
cisco, 133  Cal.  14;  and  cases  in  fol- 
lowing notes.  Depositors  in  savings 
hanks  stand  in  the  same  relation  to 
the  assets  of  the  bank  as  share- 
holders ia  hanks  of  discount.  Cogs- 
well o.  Rockingham  Ten  Cents  SV^gs 
B'k,  50  N.  H.  43;  Hall  o.  Paris,  ib.  71. 

*  Commercial  Bank  v.  Hughes,  17 
Wend.  94;  Marah  v.  Oneida  Central 
Bank,  34  Barb.  208;  ^tna  Nat.  B'k 
V.  Fourth  Nat.  B'k,  46  N.  Y.  82; 
Boyden  v.  B*k  of  Cape  Fear,  65  N.  C. 
13;  In  re  B*k  of  Madison,  5  Biss. 
515;  Kneoht  v.  United  States  S^v'gs 
Ins'n,  2  Mo.  App.  563. 

Bat  a  bftnk  when  sued  by  a  depos- 


itor for  his  deposit  cannot  show  that 
the  deposit  really  belonged  to  third 
persons  indebted  to  the  bank,  and 
set  off  its  claim  against  them.  First 
Nat.  B'k  V.  Mason,  95  Pa.  iSt.  113. 
Compare  Swartwont  o.  Mechanics* 
Bank,  5  Denio,  555.  Nor  can  a  bank 
hold  the  balance  of  a  customer's 
deposit,  to  apply  it  on  his  indebted- 
ness to  the  bank  not  yet  matured. 
Jordan  v.  Nat.  Shoe  and  Leather 
B'k,  74  N.  Y.  467. 

•Cragie  v,  Hadley,  99  N.  Y.  131; 
Perth  Amboy  G.  L.  Co.  v.  Middlesex 
Co.  Bank,  60  N.  J.  Eq.  84;  Higgins 
V.  Hayden,  53  Neb.  61. 

^  Leavitt  v.  Stanton,  Lalor  ( N.  Y. ), 
413;  Morgan  v.  Bank  of  the  State  of 
New  York,  11  N.  Y.  404;  Weisser  v. 
Denison,  10  N.  Y.  68;  Commercial 
and  Farmera^  Nat.  B^k  c.  First  Nat. 
B'k,  30  Md.  11 ;  Harter  v.  Mechanics' 
B'k,  63  N.  J.  L.  578;  First  Nat.  B'k 
of  Belmont  v.  First  Nat  B'k  of 
Barnesville,  58  Oh.  St.  207.  Com- 
pare Neal  0.  Cob  urn,  92  Me.  139. 
That  the  forger  is  the  confidential 
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while  the  depositor  is  under  no  duty  to  the  bank  to  examine 
his  pass  book  and  vouchers  for  the  purpose  of  detecting  for- 
geries.* 

In  defending  the  interests  of  a  depositor  against  a  third 
person  claiming  the  deposit,  the  bank  will  not  be  liable  for 
neglect  of  its  duty,  if  it  takes  reasonable  legal  measures  in 
defence,  and  notifies  the  depositor  of  the  suit.  Under  such 
circumstances  it  is  not  incumbent  on  the  bank  to  make  a  stren- 
uous defence  or  try  to  put  the  case  off.' 

§  673.  The  facts  of  a  carefully  considered  case  decided  not 
Lien  of  l^^g  ago  in  the  Federal  Supreme  Court  were  as 
^*^*  follows:*  A  bank  account  was  opened  in  the  name 

of  a  depositor  known  to  the  bank  to  be  the  general  agent 
of  an  insurance  company,  and  whose  chief  business,  as  the 
bank  also  knew,  was  to  conduct  the  insurance  agency. 
The  words  "  gen'l  ag't "  were  attached  to  the  depositor's  name 
in  the  account.  The  bank  further  knew  that  the  account  was 
opened  to  facilitate  the  business  of  the  agency,  and  was  used 
by  the  depositor  as  a  means  of  accumulating  premiums  col- 
lected by  him  for  the  company,  and  making  payments  to  it  by 
checks.  It  was  held  that  the  bank  was  chargeable  with  notice 
of  the  equitable  rights  of  the  insurance  company,  although  the 
depositor  had  deposited  other  moneys  in  the  same  account,  and 
had  drawn  checks  against  it  for  his  private  use  ;  and  that  the 
company  might  enforce  in  equity  its  beneficial  ownership 
against  the  bank,  which  on  its  side  set  up  a  lien  on  the  fund 
for  a  debt  due  from  the  depositor  individually  to  it.    Justice 


olerk  of  the  depositor  is  no  defence, 
if  the  latter  has  himself  done  noth- 
ing to  lead  the  bank  to  suppose  the 
check  authentic.  Frank  v.  Chemical 
Nat.  B'k,  84  N.  Y.  209;  Hardy  v. 
Chesapeake  Bank,  61  Md.  562.  Com- 
pare U.  S.  Rank  v.  Bank  of  Georgia, 
10  Wheat.  333;  Dedham  Nat.  B'k  v. 
Everett  Nat.  B'k,  177  Mass.  392.  A 
bank  is  liable  for  money  paid  on 
altered  checks.  Crawford  v.  West 
Side  B'k,  100  N.  Y.  60. 

^  Welsh  V.  German  American 
Bank,  73  N.  Y.  424;  see  Frank  v. 
Chemical  Nat.  Bank,  84  N.  Y.  209; 
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contra,  Myers  r.  Bank,  193  Pa.  St  1. 
As  to  the  liability  of  sayings  banlcs 
for  moneys  paid  out  on  forged 
checks  or  orders,  see  §§  199,  245. 
The  statute  of  limitations  does  not 
run  against  the  claim  of  a  depositor 
until  demand  and  refusal.  Branch 
0.  Dawson,  33  Minn.  399.  See  VieU 
0.  Union  National  Bank,  101  N.  T. 
»63. 

^  Detroit  Savings  Bank  v.  Burrows, 
34  Mich.  163. 

>  National  Bank  o.  Insttnnoe  Go., 
104  U.  S.  64. 


CHAP.  XI.]  COBPOBATION  AND  GBEDIT0B8.    ;  [§  674. 

Itfatthews  said,  giving  the  opinioa  of  the  court :  ^^  The  contract 
between  a  bank  and  a  depositor  is  that  the  former  will  pay 
according  to  the  checks  of  the  hitter,  and  when  drawn  in 
proper  form,  the  bank  is  boand  to  presume  that  the  trustee  (if 
such  it  knows  its  depositor  to  be)  is  in  the  course  of  lawfully 
performing  his  duty,  and  to  honor  them  accordingly.  But 
when  against  a  bank  account,  designated  as  one  kept  by  the 
depositor  in  a  fiduciary  character,  the  bank  seeks  to  assert  its 
lien  as  a  banker  for  a  personal  obligation  of  the  depositor, 
known  to  have  been  contracted  for  his  private  benefit,  it  must 
be  held  as  having  notice  that  the  fund  represented  by  the 
accoant  is  not  the  individual  property  of  the  depositor,  if  it  is 
shown  to  consist,  in  whole  or  in  part,  of  funds  held  by  him  in 
a  trust  relation.''  ^  .  .  .  . 

*^  Although  the  relation  between  a  bank  and  its  depositor  is 
that  merely  of  debtor  and  creditor,  and  the  balance  due  on 
the  account  is  only  a  debt,  yet  the  question  is  always  open,  to 
whom  in  equity  does  it  beneficially  belong?  If  the  money 
deposited  belongs  to  a  third  person,  and  was  held  by  the 
depositor  in  a  fiduciary  capacity,  its  character  is  not  changed 
by  being  placed  to  his  credit  in  his  bank  account."  ^ 

....  "  Ordinarily  the  banker's  lien  attaches  in  favor  of  the 
bank  upon  the  securities  and  moneys  of  the  customer  deposited 
in  the  usual  course  of  business,  for  advances  which  are  sup- 
posed to  be  made  upon  their  credit.  It  attaches  to  such 
securities  and  funds  not  only  against  the  depositor,  but  against 
the  unknown  equities  of  all  others  in  interest,  unless  modified 
or  waived  by  some  agreement,  express  or  implied,  or  by  con- 
duct inconsistent  with  its  assertion.  But  it  cannot  be  permitted 
to  prevail  against  the  equity  of  the  beneficial  owner,  of  which 
the  bank  has  notice,  either  actual  or  constructive."  * 

§  674.  Of  special  classes  of  corporate  creditors,  bondholders 
constitute  the  most  important.     Their  rights  for  the 
most  part  depend  on  the  terms  of  the  trust  deed  or  ^^    ^ 
mortgage  usually  made  by  the  corporation  to  secure 
the  payment  of  the  bonds.^    With  notice  of  the  terms  of  this 


1  National  Bank  v.  Insurance  Co., 
104  U.  S.  64. 
•lb.  66. 
'  National  Bank  v.  Inanrance  Co., 


104  U.  S.  71.     See,  also,  Bank  of  Me- 
tropolis V,  New    England    Bank,   1 
How.  234. 
^  A  law  depriving  mortgage  ored- 
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instrument  bondholders  are  of  course  affected ;  and  by  express 
stipulation  often  it  is  made  a  part  of  the  bonds  themselves. 
Should,  however,  provisions  in  the  mortgage  or  trust  deed  be 
inconsistent  with  those  contained  in  the  bonds,  the  terms  of 
the  latter  control,  since  the  bonds  constitute  the  principal  debt 
or  the  best  evidence  of  the  corporate  obligation,  for  the  pay- 
ment of  which  debt  or  obligation  the  trust  deed  or  mortgage  is 
but  a  security.^ 
§  675.  In  order  that  bonds  should  constitute  a  lien  on  the 
property  of  a  corporation,  it  is  not  necessary  that  a 
mortgages,  formal  mortgage  should  be  given  (though,  of  course, 
under  the  various  recording  acts,  a  mortgage  or 
trust  deed  duly  executed  and  recorded  is  essential  to  the 
security  of  bondholders);  for  it  has  been  held  that  bonds 
issued  by  a  corporation  pledging  its  real  and  personal  property 
for  the  payment  of  the  debt  and  interest,  and  containing  other 
corresponding  stipulations,  will  be  treated  by  a  court  of  equity 
as  a  mortgage,  and  enforced  according  to  the  intention  of  the 
contracting  parties.^ 
§  676.  As  against  a  railroad  company  and  its  privies,  a 
railroad  mortgage,  although  given  before  the  road 
is  completed,  attaches  to  the  road  as  fast  as  boilt^ 
and  to  all  property  covered  by  the  terms  of  the 
mortgage  as  such  property  comes  into  the  owner- 
ship of  the  railroad  company.'    And  thus  a  mortgage  by  a 


Railroad 
mortgs^ges. 
Rolling 
stock. 


itors  of  their  rights  against  tlie  cor- 
poration would  impair  the  obligation 
of  a  contract.  Montgomery,  etc.,  R. 
R.  Co.  V.  Branch,  59  Ala.  189.  But 
the  legislature  may  constitutionally 
pass  a  law  providing  that  unless  a 
creditor  of  an  embarrassed  corpora- 
tion expresses  his  dissent  from  meas- 
ures deemed  essential  to  the  common 
welfare  of  the  corporation  and  its 
creditors,  he  shall  be  held  to  have 
assented  to  them.  Union  Canal  Co. 
V.  GimUin,  93  Pa.  St  95;  S.  C, 
aif'd,  109  U.  S.  401.  Compare,  also, 
Baltimore  o.  Baltimore  Railroad,  10 
Wall.  543.  But  a  legislature  cannot 
confirm  a  fraudulent  sale  of  the 
mortgaged   property  of  a  corpora- 
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tion.  White  Mountains  R  R.  Co. 
V.  White  Mountains  R.  R.  Co.,  60 
N.  H.  60. 

^  Railway  Co.  v.  Sprague,  108  U. 
S.  756. 

*  White  Water  Valley  Csnal  Co. 
V.  Yallette,  21  How.  414.  See,  also, 
Miller  o.  Rutland,  etc.,  R.  R.  Co., 
36  yt.  452;  In  re  Strand  Music 
Hall  Co.,  3  De  G.,  J.  A  S.  147, 158; 
Ketchum  v.  Pacific  R.  R.  Co.,  4  Dill. 
78,  86.  Compare  Dillon  v.  Barnard, 
1  Holmes,  386;  Brunswick  and  Q. 
R  R.  Co.  o.  Hughes,  52  Ga.  557; 
Thomas  o.  N.  Y.  d;  G.  L.  R.  Co.,  180 
N.  T.  163;  Hamilton  Trust  Co.  f. 
Clemes,  163  N.  Y.  423. 

*GalY6ston  Railroad  o.  Cowtoy, 


CHAP.  XI.]  CORPORATION  AND  CREDITORS. 


[§  676. 


railroad  company,  which  in  terms  covers  "  all  the  following, 
present,  and  future  to  be  acquired  property,"  mentioning 
engines,  cars,  and  machinery,  carries  not  only  engines  and 
cars  that  existed  when  the  mortgage  was  made,  but  also  such 
as  subsequently  take  their  place  or  are  added  by  the  time  of 
the  foreclosure.^  Moreover,  a  railroad  company  owning  the 
whole  of  a  long  railroad  and  all  the  rolling  stock  upon  it,  may 
assign  particular  portions  of  the  rolling  stock  to  particular 
divisions  of  the  road,  and  mortgage  such  portions  with  such 
divisions  respectively.  Whether  the  company  has  mortgaged 
its  rolling  stock  in  this  manner,  is  a  question  of  intention.^ 


U  Wan.  459;  Thompson  v,  yaUeyj 
R.  R.  Co.,  132  U.  S.  68;  Phila.,  Wil. ' 
aod  Balto.  R.  R.  Co.  v,  Woelpper, 
U  Fa.  St.  366.  See  Pierce  v.  Emery, 
32  N.  H.  484;  compare  Dinsmore  v. 
Racine,  etc.,  R.  R.  Ck>.,  12  Wis.  649. 
See  S  817.  But  see  Henshaw  v. 
Bank  of  Bellows  FaUs,  10  Gray 
(Mass.),  668;  Howe  v.  Freeman,  14 
Gray  (Mass.),  566;  Mississippi  Val- 
ley Go.  V.  Chicago,  etc.,  R.  R.  Co., 
58  Mias.  896;  Reed  v.  Ginsbarg,  64 
Oh.  St.  11.  Seems  special  author- 
ity is  not  necessary  to  enable  a  rail- 
road company  to  include  in  a  mort- 
gage after-acquired  property.  City 
of  Qaincy  v.  Chicago,  B.  and  Q.  R.  R. 
Co.,  94  in.  537. 

iShawv.  Bin,  95  U.  S.  10;  Ham- 
lin e.  Jerrard,  72  Me.  62. 

It  is  held  that  mortgages  of  future 
acquired  property  are  to  be  liberally 
construed.  Little  Rock,  etc.,  R'y 
Co.  V.  Page,  35  Ark.  304.  See  State 
0.  Northern  Central  Ry.  Co.,  18  Md. 
193.  "  After-acquired  clause  "  covers 
equitable  rights  and  interests  subse- 
qaently  acquired  by  or  for  the  rail- 
road company.  Wade  v.  Chicago, 
S.,  etc.,  R.  R.,  149  U.  S.  327;  Cen- 
tral Trust  Co.  V.  Kneeland,  138  U.  S. 
414.  Brady  v.  Johnson,  75  Md. 
445.  But  the  enumeration  of  cer- 
tain classes  of  *'  property  '^  may 
exclude  other  ** property*^  not  men- 


tioned. Thus  a  railroad  company 
mortgaged  its  then  and  after  to  be 
acquired  **  property,  that  is  to  say,*" 
and  then  described  various  species 
of  property  mortgaged.  It  was 
held  tliat  certain  municipal  bonds 
issued  to  aid  in  buildiog  the  road, 
and  not  embraced  in  the  enumeration 
of  articles  mortgaged,  did  not  pass 
by  the  use  of  the  general  word 
*^  property."  Smith  v.  McCullough, 
104  U.  S.  25.  See,  also,  Bi-ainerd  o. 
Peck,  34  Vt.  496;  Alabama  o.  Monta- 
gue, 117  U.  S.  602.  Compare  Wilson 
V.  Boyce,  92  U.  S.  320;  Eldridge  v. 
Smith,  34  Vt.  384. 

It  has  also  been  held  that  a  rail- 
road corporation  cannot  include  in 
a  mortgage  of  future  to  be  acquired 
property,  land  which,  at  the  time  of 
the  mortgage,  it  had  no  authority 
to  acquire.  Meyer  v.  Johnston,  53 
Ala.  237,  331. 

^  Minnesota  Co.  o.  St.  Paul  Co.,  2 
Wall.  609;  S.  C,  6  Wall.  742.  A 
mortgage  by  a  railroad  company  of 
**  all  present  and  future  to  be  ac- 
quired property  of  the  company,  in- 
cluding the  right  of  way  and  land 
occupied,  and  all  rails  and  other 
materials  used  thereon  or  procured 
therefor,'*  includes  rolling  stock. 
Pullan  V.  Cincinnati,  etc.,  Air-Line 
R.  R.  Co.,  4  Biss.  35. 

In  Illinois,  rolling  stock  is  held  to 
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§67Y.  Terms  in  securities  issued  by  a  railroad  or  other 
Invalid  Corporation  repugnant  to  the  legislative  provisions 
Si^lSSS^  authorizing  the  security  are  void.  Thus,  a  railroad 
rate  aecu-  corporation  issued  its  bonds,  and  mortgaged  its  prop- 
erty to  secure  the  payment  of  them,  and  of  the 
semi-annual  instalments  of  interest  thereon,  as  the  same  should 
successively  fall  due.  The  statute  authorizing  the  mortgage 
declared  that  the  bonds  should  not  mature  at  an  earlier  period 
than  thirty  years.  In  consequence,  a  provision  in  the  bonds 
that,  upon  a  failure  to  pay  any  coupon,  when  presented  at  the 
place  of  payment,  and  a  continued  default  for  six  months,  the 
whole  sum  mentioned  in  the  bond  should  become  due  and  pay- 
able, was  held  void.* 

§  678.  But,  although  the  securities  may  contain  forbidden 
or  unauthorized  provisions,  courts  will  refrain  from 
^aJuiatethe  l^olding  void  the  securities  themselves.*  Thus,  a 
aecunties.  corporation  cannot  refuse  to  pay  its  bonds  on  the 
ground  that  they  contain  an  unauthorized  provision  to  the 
effect  that  they  may  be  converted  into  stock  at  the  option  of 
the  holder.^ 

§  679.  Bonds  of  a  corporation  issued  payable  to  order  or  to 

bearer  are  negotiable.*    And  the  negotiable  quality 

iwndsne-      of   such  a  boud   is  uot  impaired    by   a  provision 

^  **  ®*       contained  in  the  bond,  that  it  raav  be  "  reristered 


be  a  part  of  the  realty,  so  as  to  pass 
by  a  conveyance  or  mortgage  of  the 
road.  Michigan  Cent.  R.  R.  Co.  v. 
Chicago  and  M.  Lake  Shore  R.  R. 
Co.,  1  111.  App.  309;  Palmer  u.  Forbes, 
23  111.  301;  Hunt  o.  Bullock,  ib.  320; 
Titus  V,  Mabee,  25  111.  267;  Titus  o. 
Ginheimer,  27  111.  462.  This  is  not 
the  doctrine  of  other  states.  William- 
son V.  N.  J.  Southern  R.  R.  Co., 
29  X.  J.  £q.  311,  revei-sing  S.  C, 
28  N.  J.  Eq.  277;  Hoyle  c.  Platts- 
burgh,  etc.,  R.  R.  Co.,  54  N.  Y.  314; 
Coe  V.  Columbus,  etc.,  R.  R.  Co.,  10 
Ohio  St.  237;  see  Boston,  Concord, 
etc.,  R.  R.  Co.  0.  Gilmore,  37  N.  H. 
410. 

I  Howell  V.  Western  R.  R.  Co.,  94 
U.  S.  4(53. 
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3  See  Howell  v.  Western  R.  R. 
Co.,  Bupra;  Carpenters.  Black  Hawk 
Gold  Mg.  Co.,  65  N.  Y.  43.  That 
some  invalid  bonds  have  been  issued, 
does  not  affect  the  validity  of  the 
mortgage  as  a  security  for  the  other 
bonds.  Graham  v.  Boston,  etc.,  R. 
R.  Co.,  118  U.  S.  162;  cf.  International 
Trust  Co.  o.  Davis  Sl  Farnum  Co., 
70  N.  H.  lia  A  Wisconsin  stotuta 
expressly  makes  void  bonds  of  cor- 
porations issued  for  less  than  seventy- 
five  per  cent,  of  the  face  valae.  See 
Pflster  V.  Milwaukee  Electric  R.  Co., 
83  Wis.  86;  Hinckley  o.  Pfister,  ib.  64. 

sWood  V.  Wheelen,  93  111.  15a 
Compare  Sturges  v.  Stetson,  1  Biss. 
246. 

^  Kneeland  o.  Lawrence,  140  U.  S. 


CHAP.  XI.]  COKPOEATION  AND  CREDITORS. 


[§  680. 


and  made  payable  by  transfer  only  on  the  books  of  the  com- 
pany."^ Accordingly,  the  rights  of  a  purchaser  in  good  faith 
are  not  impaired  by  equities  affecting  the  title  of  his  vendor.' 
§  680.  Overdue  and  unpaid  interest  coupons  do  not  of  them- 
selves make  the  bond  to  which  they  are  attached  dls-  ^ 

Coapons* 

honored  paper.^  When  severed  from  the  bond, 
coapons  are  negotiable  and  pass  by  delivery.^  They  then  cease 
to  be  incidents  of  the  bonds  and  become  independent  claims. 
Consequently,  if  the  bonds  are  cancelled  or  paid  before  ma- 
turity, the  severed  coupons  do  not  thereby  lose  their  negotiable 
character,  nor  their  ability  to  support  separate  actions,  and  the 
amount  of  their  face  draws  interest  from  the  time  when  it  is 


200;  White  v.  Yermont,  etc.,  K.  R. 
Co.,  21  How.  576;  Carr  v,  Lefevre, 
27  Pa.  St  413;  Mason  v.  Frick,  105 
Pa.  St.  182  ;  Haven  r.  Grand  Junc- 
tion R.  R.  Co.,  109  Mass.  88;  Morris 
Canal,  etc.,  Co.  r.  Fislier,  9  N.  J.  Eq. 
067;  Bi-ainard  o.  New  York  and  Har- 
lem R.  R.  Co.,  25  N.  Y.  496;  American 
Nat  B^k  V.  American  Wood  Paper 
Co.,  19  R.  I.  149;  Hebbard  r.  So. 
West  Land  &  Cattle  Co.,  55  X.  J. 
Eq.  18;  see  §  320.  Compare  Railroad 
Co.  V.  Howard,  7  Wall.  392. 

^Savannah,  etc.,  R.  R.  Co.  r.  Lan- 
caster, 62  Ala.  555.  But  bonds  con- 
taining a  provision  whereby  the  com- 
pany reserves  the  right  to  pay  them 
off  at  any  time  by  adding  twenty  per 
cent  to  the  amount  of  the  principal 
are  not  negotiable.  Chouteau  v, 
Allen,  70  Mo.  290,  339;  see,  also,  Mc- 
Clelland V.  Norfolk  Southern  R.  R. 
Co.,  110  N.  T.  469. 

'  Kneeland  v.  Lawrence,  140  U.  S. 
209;  Murray  v.  Lardner,  2  Wall.  110. 
The  doctrine  of  applied  notice  of  a 
U<  pendens  does  not  apply  to  nego- 
tiable bonds.  See  §  327,  also  Ex  p  arte 
Williams,  18  S.  C.  299.  As  to  effect 
of  notice  to  a  trustee  for  bondholders, 
see  S  814. 

A  corporation  is  not  liable  on  its. 
bonds,  which  are  stolen  before  the 


I  certificate  of  the  tnistee  or  the  com- 
pany's seal  is  affixed,  to  an  innocent 
holder;  the  certificate  and  seal  hav- 
i ng  been  forged  after  the  theft  Maas 
V,  Missouri,  K.  and  T.  R'y  Co.,  83  N. 
Y.  223. 

*  Railway  Co.  v,  Sprague,  103  U. 
S.  756;  Cromwell  r.  County  of  Sac, 
96  a.  S.  51;  Buffalo  L.,  T.  A  S.  D. 
Co.  ».  Medina  Gas  Co.,  162  N.  Y.  67. 
See  National  Bank  v.  Eirby,  108 
Mass.  497.  But  see  First  Nat.  Bank 
V,  County  Commissioner,  14  Minn. 
77;  Morton  v.  New  Orleans,  etc., 
Ry.  Co.,  79  Ala.  590;  see,  also,  §  326. 

*  The  title  to  interest  coupons 
passes  by  delivery.  A  transfer  of 
possession  is  pre.su mptively  a  trans- 
fer of  title.  Especially  is  this  so 
when  the  transfer  is  made  to  one 
who  is  not  the  debtor  and  is  under 
no  obligation  to  receive  or  pay  them. 
But  cutting  of!  coupons  when  due 
and  transferring  them  to  other  hold- 
ers gives  to  such  holders  no  priority 
of  right  over  the  holders  of  the  bonds 
from  which  the  coupons  have  been 
cut,  nor  over  the  subsequently  ma- 
turing coupons.  Eetchum  v.  Dun- 
can, 96  U.  S.  657;  cf.  Holland  Trust 
Co.  V.  Thompson-Houston  Elec.  Co., 
170  N.  Y.  233. 
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§  682.]  THE  LAW  OF  PRIVATE  CORPORATIONS.    [CHAP.  XI. 


bond- 
holden. 


payable.    Statutes  of  limitation  run    against  coapons,  when 
severed,  from  their  maturity.* 

§  681.  The  holders  of  coupons  guaranteed  by  a  corporation 
Rtehtsof  having  general  powers  to  make  the  guaranty,  are 
not  bound  to  see  to  the  regularity  of  the  exercise  of 
that  power.*  And  the  fact  that  coupons  are  made 
payable  at  a  particular  place  does  not  make  a  presentation 
there  for  payment  necessary,  before  commencing  suit  on  them.^ 
A  corporation  issuing  a  coupon  bond  is  in  the  position  of  the 
maker  of  a  promissory  note,  rather  than  in  that  of  the  drawer 
of  a  bill  of  exchange ;  and  the  holder  is  under  no  obligation  to 
present  the  bond  or  the  coupons  for  payment  within  a  reason- 
able time.^ 

§  682.  In  a  case  recently  before  the  Supreme  Court  of  the 
Remedies  United  States,  a  railroad  mortgage  provided  that  if 
h'w"**  "default  should  be  made  in  the  payment  of  any 
half-year's  interest  on  any  of  said  bonds,  and  the 
warrant  or  coupon  for  such  interest  shall  have  been  presented 
and  its  payment  demanded,  and  such  default  shall  have  con- 
tinued six  months  after  such  demand,  without  the  consent  of 
the  holder  of  such  coupon  or  bond,  then  and  thereupon  the 
principal  of  all  of  the  said  bonds  hereby  secured  shall  be  and 
become  immediately  due  and  payable,  anything  in  such  bonds 
to  the  contrary  notwithstanding ;  and  the  said  [trustee]  may 
so  declare  the  same  and  notify  [the  railroad  company],  and 
upon  the  written  request  of  the  holders  of  a  majority  of  the 
said  bonds  then  outstanding,  shall  proceed  to  collect  both  prin- 
cipal and  interest  of  all  such  bonds  outstanding  by  foreclosure. 
It  was  held  that  the  written  request  of  a  majority  of 


j> 


1  Clark  r>.  Iowa  City,  20  Wall.  583; 
Walnut  V.  Wade,  103  U.  S.  683;  Ohio 
V.  Fi-ank,  ib.  607;  Philadelphia,  etc., 
R.  Go.  V.  Knight,  124  Pa.  St.  58.  See 
Gilbert  v.  Washington  City,  etc.,  R. 
R.  Co.,  33  Gratt.  ( Va. )  586;  Whitaker 
V,  Hartford,  etc.,  R.  R.  Co.,  8  R.  I. 
47;  Philadelphia  and  R.  R.  R.  Co.  v. 
Smith,  105  Pa.  St.  195.  Compare 
The  City  t?.  Lamson,  9  Wall.  478,  in 
which  case  it  wa.s  held  a  8uit  on  a 
coupon  Is  barred  by  a  statute  of  lim- 
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itations  only  when  suit  on  the  bood 
is  barred.    Sea,  also,  §  826. 

^  Connecticut  Mut  Life  Ins.  Co. 
V.  Cleveland,  etc.,  R.  R.  Co.,  41  Barb. 
9.     See  §§  205,  328. 

»  Walnut  V,  Wade.  103  U.  S.  683; 
Shaw  r.  Bill,  95  U.  S.  10.  See  Alex- 
ander V.  Atlantic,  etc.,  R.  R.  Co.,  67 
N.  C.  198. 

« Wiiliamsport  Gas  Co.  o.  Pinker 
ton,  95  Pa.  St.  02. 


CHAP.  XI.]  COKPORATION  AND  CREDITORS. 


[§  682. 


bondholders  was  a  prerequisite  to  a  foreclosure  by  the  trustee. 
Bat  the  court  said  that  any  bondholder  could  have  sued  in  his 
own  name,  and  could  have  proceeded  to  foreclose.^ 


^Chicago and  YiDceniies  R.  R.  Co. 
«.  Fosdick,  106  U.  S.  47.  Compare 
Howell  V.  WeBtern  R.  R.  Co.,  94  U. 
S.  4d3;  First  National  Ins.  Co.  v, 
Salisbury,  130  Mass.  303. 

A  bondholder  under  a  trust  mort- 
gage may  sue  the  railroad  on  bonds 
held  by  him,  although  the  mortgage 
provides  that  on  the  request  of  the 
holders  of  a  certain  proportion  of 
bonds  (more  than  the  plaintiff  held) 
the  trustees  should  sell  the  property 
ooTered  by  the  mortgage.  Phila. 
and  Balto.  Cent.  R.  R.  Co.  v,  John- 
son, 54  Fa.  St.  127.  See  also  Mont- 
gomery County  Agricultural  Society 
V.  Francis,  103  Pa.  St.  378.  A  bidder 
at  a  Judicial  sale  at  public  auction 
on  foreclosure  of  a  railroad  mort- 
gage, whose  bid  has  not  been  ac- 
cepted, the  sale  being  adjourned  for 
sufficient  cause  and  finally  discon- 
tinued, cannot  insist  on  leave  to  pay 
his  bid  and  have  the  sale  to  him 
confirmed;  although  he  was  the 
highest  bidder  and  bid  enough  to 
cover  the  mortgage  debt.  Blossom 
t.  Railroad  Co.,  3  Wall.  196.  A 
holder  of  railroad  bonds  secured  by 
a  mortgage  under  foreclosure  has  a 
standing   in  court  to   contest   the 


amount  of  compensation  allowed  the 
trustee  under  the  mortgage.  Wil- 
liams V.  Morgan,  111  U.  S.  684.  A 
board  of  directors  passed  a  resolu- 
tion permitting  the  holders  of  cer- 
tain notes  of  the  corporation,  secured 
by  a  mortgage  held  by  a  trustee  for 
the  note  holders,  to  convert  their 
notes  into  stock  of  the  corporation 
at  par,  provided  all  the  holders  of 
the  notes  converted  them  within  ten 
days:  some  of  the  note  holders  filed 
their  notes  for  conversion  and  re- 
ceived certificates  of  stock.  It  was 
held,  on  subsequent  foreclosure  of 
the  mortgage,  that  such  of  the  note 
holders  as  had  surrendered  their 
notes  were  entitled  to  have  the  fore- 
closure carried  on  for  them  (as  well 
as  the  rest),  not  all  the  note  holders 
having  surrendered  their  notes,  and 
consequently  no  conversion  Into 
stock  of  any  notes  having  taken 
place.  Pugh  v.  Fairmount  Mining 
Co.,  112  U.  S.  238.  Taking  a  pledge 
of  corporate  pi*operty  does  not  pre- 
vent a  creditor  from  suing  the  cor- 
poration or  its  shareholders,  without 
selling  the  pledge.  Sonoma  Valley 
Bank  v.  Hill,  69  Cal.  107. 
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CHAPTER  Xn. 

LEGAL  RELATIONS  BETWEEN  SHAREHOLDERS  AND 
OFFICERS  OF  A  CORPORATION. 


Effect  of  investlDg  the  officers  with 
authority  to  manage  the  corporate 
enterpriae,  JJ  683,  684. 

Right  of  shareholders  that  officers 
shall  do  no  unauthorized  acts, 
$686. 

Remedy,  J  686. 

Fraudulent  or  ultra  tire$  acts,  J  687. 

Shareholders  incompetent  to  hring 
action  against  officers  until  tliere 
has  been  a  failure  of  the  corpora- 
tion to  act,  §  688. 

Competency  of  shareholders  to  sue 
when  the  corporate  management 
is  ID  the  hands  of  the  guilty  offi- 
cers, §  689. 

Corporation  a  necessary  party ;  ac- 


tion should  be  brought  on  behalf 

of  all  the  shareholders,  §§690,691. 
Directors  trustees  for  all  the  share- 
holders, §  692. 
Corporation  cannot  condone  breach 

of  trust,  §  693. 
Responsibility  of  officers  for  error; 

for  acts  of  other  officers,  §  694. 
Acts    authoiized    by    shareholdera' 

meetings,  §  695. 
Unconditional  right  of  shareholders 

to  sue  for  direct  injuries,  §§  69H, 

697. 
Limits  to  the  trust  relation  between 

shareholders  and  directors,  §  Hd8. 
Directors*  right  to  indemnificatioD, 

§699. 


§  683.  When  a  number  of  persons  have  combined  their 
property  in  a  joint  undertaking,  agreeing  that  the 
vesting  the  enterprise  shall  be  managed  in  a  certain  way,  no  one 
withTu-  of  them  can  at  will  withdraw  from  the  agreement, 
m^5e*the  ^^  interfere,  except  as  in  the  agreement  provided 
corporate      for,  with  the  management  agreed  on.     Persons  who 

enterprise.      ,  a  o 

become  incorporated  agree,  that  within  the  fair  scope 
of  the  purposes  of  incorporation,  the  controlling  discretion  as 
to  the  corporate  enterprise  shall  rest  with  the  body  corporate 
acting  regularly,  and  through  the  will  of  a  majority ;  and  that 
the  ordinary  corporate  business  shall  be  managed  by  directors 
and  other  officers  elected  directly  or  indirectly  by  the  body 
corporate.* 

Where,  however,  as  is  usual,  by  the  constitution  of  a  cor- 
poration the  management  of  the  corporate  affairs  is  vested  in  a 
board  of  directors,  it  would  seem  to  be  the  right  of  every 


1  Dudley  v.  Kentucky  High  School,  9  Bush,  570.    See  J  6&3. 
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CHAP.  Xn.]  SHAREHOLDERS  A^D  OFFICERS.  [§  685. 

shareholder — a  right  secured  to  him  by  the  fundamental 
contract  embodied  in  the  corporate  constitution — that  the 
ordinary  business  of  the  corporation  shall  be  managed  and 
controlled  by  the  board  of  directors,  so  long  as  they  act  within 
the  scope  of  their  authority  and  honest  discretion,  free  from 
the  interference  of  even  a  majority  of  shareholders.  Under 
such  circumstances  the  fundamental  plan,  which  every  share- 
holder agreed  to,  was  not  that  a  majority  of  shareholders,  but 
that  the  board  of  directors  should,  for  ordinary  purposes,  man- 
age and  control  the  aifairs  of  the  corporation. 

§  684.  Thus,  for  instance,  it  has  been  held  that  a  contract 
between  two  connecting  railroads  for  the  division  of  earnings 
according  to  the  distance  which  each  company  should  carry 
the  passengers  or  freight  for  which  the  money  is  paid,  is 
within  the  discretionary  powers  of  the  directors,  and  its 
execution  cannot  be  enjoined  by  a  shareholder  in  one  of  the 
companies  who  holds  a  majority  of  its  stock,  unless  he  shows 
a  fraudulent  purpose  on  the  part  of  the  directors  by  which  he 
will  be  injured.*  Similarly,  the  Supreme  Court  of  the  United 
States  has  decided  that  where  the  trustees  or  directors  of  a 
railroad  company  have  appealed  from  a  decree,  and  have 
directed  their  counsel  to  prosecute  the  appeal,  the  Supreme 
Court  will  not  dismiss  it  on  the  motion  of  strangers  to  the 
decree,  who,  since  the  decree  was  rendered,  have  become  the 
owners  of  the  majority  of  the  stock  of  the  corporation.  To 
the  directors  is,  by  law,  committed  the  management  of  the 
concerns  of  the  corporation;  they  are  its  representatives  in 
court,  and  represent  shareholders  and  creditors.  If,  in  })rose- 
cuting  an  appeal  to  final  judgment,  the}'  violate  a  corporate 
obligation  or  their  own  duty,  shareholders  must  seek  a  remedy 
in  some  court  of  original  jurisdiction.^ 

§  685.  It  is,  however,  no  part  of  the  contract  of  any  share- 
holder that  directors  shall  do  acts  unauthorized  by 
the  corporate  constitution;  and  it  is  the  right  of  Bhare- 
every  shareholder  that  they  shall  do  no  such  acts,   thatofficere 
nor  indeed  any  act  beyond  their  own  authority,   ^autho^° 
although  within   the  corporate  powers,  unless  the  iz^dacte. 


^  ElkiDS  V.  Camden  and  Atlantic  R. 
a  Co.,  36  N.  J.  Bq.  241. 


«  Hallway  Co.  v,  AUing,  99  U.  S.  463. 

681 


§  687.]       THE  LAW  OF  PRIVATE  OOBPOBATIONS.    [CHAP.  XII. 


Bemedy. 


same  is  authorized  or  acquiesced  in  by  the  body  corporate. 
Directors  about  to  do  an  unauthorized  act  may  be  restrained 
no  doubt.    But  how  ? 

§  686.  Unquestionably  action  to  restrain  them  should  be 
taken  by  and  in  the  name  of  the  corporation.  For 
the  corporation  is  the  direct  superior  or  principal 
of  the  board  of  directors.  Moreover^  if  the  unauthorized  act 
of  the  directors  is  not  improper  and  fraudulent  in  itself,  and 
within  the  scope  of  the  corporate  powers,  it  does  not  follow 
that  a  minority  of  shareholders  have  an  absolute  right  that  the 
act  should  not  be  done ;  for  it  may  be  that  the  majority,  who 
have  power  to  do  the  act  in  question,  approve  of  it.  Under 
such  circumstances,  for  a  minority  of  shareholders  to  allege  a 
refusal  on  the  part  of  the  corporation  to  restrain  the  act — an 
essential  allegation  in  a  shareholder's  bill  to  enjoin  directors 
— would  imply  the  corporate  approval  thereof,  and  demolish 
the  plaintiflPs  case.  Accordingly  a  minority  of  shareholders 
cannot  ordinarily  prevent  directors  from  doing  any  act  which, 
as  done  by  the  directors,  the  majority  could  competently 
ratify.*  The  proposed  act  should  be  manifestly  improper,  and 
the  complaint  should  also  show  the  impracticability  of  procur- 
ing action  from  the  body  corporate  in  time  to  prevent  injury.* 

§  687.  In  many  cases,  however,  the  acts  of  directors  which 


^  Where  to  the  validity  of  certain 
acts,  original  action  on  the  part  of 
the  hodj  corporate  is  required  hy 
statute  to  he  taken  in  a  certain  man- 
ner, as,  e,  g,y  in  regard  to  an  increase 
of  the  capital  stock,  it  is  possihle 
that  to  validate  an  unauthorized  in- 
crease made  hy  the  directors,  the 
majority  of  shareholders  would  have 
to  go  through  the  prescribed  formal- 
ities, and  that  a  simple  ratification 
of  the  increase  as  made  by  the 
directors  would  not  he  sufficient. 

*  In  this  connection,  Foss  v.  Har- 
bottle,  2  Hare,  461,  is  the  leading 
authority.  See  §§  553  et  seg.,  where 
the  matter  is  discussed  as  coming 
under  the  right  of  the   corporation 
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or  corporate  management,  to  man- 
age the  corporate  affaire.  Here  the 
matter  Ir  spoken  of  rather  with  ref- 
erence to  the  rights  of  sharahohleri 
against  directors  personally.  See 
McNaughton  v,  Osgood,  41  Hon 
( N.  T. ),  108. 

A  bill  was  filed  by  shareholders 
against  directf)rs  to  compel  the  latter 
to  assign  to  the  corporation  a  lease 
which  they  had  taken  in  their  own 
name,  the  corporation  being  made  a 
party  defendant.  It  was  held  that 
all  the  shareholders  should  also  have 
been  made  parties,  as  the  corpora- 
tion had  the  right  to  take  an  as- 
signment or  decline  it.  Bengleyv. 
Wheeler,  45  Mich.  483. 


CHAP.  Xn.]  8HABKHOLDEB8  AKD  OFFICERS. 


[§  688. 


are  sought  to  be  restrained  are  improper,  fraudu-  p^  j.  ,  ♦ 
lent,  or  ultra  vires  acts,  which  the  majority  cannot  or  ultra 
ratify,  and  which  every  shareholder  has  the  right  to  ^^^^ 
restrain.  That  such  acts  should  not  be  done  is  as  much  the 
right  of  a  single  shareholder  as  of  a  majority  of  shareholders. 
Nevertheless,  the  proper  plaintiff  in  a  suit  to  restrain  directors 
from  doing  unauthorized  acts,  or  in  a  suit  against  them  for 
damages  suffered  by  the  corporation,  or  to  compel  them  to 
account  for  illegal  profits  which  they  have  made,  is  still  the 
corporation ;  ^  and  a  complaint  in  an}'  such  suit,  where  the 
corporation  is  not  the  complainant,  is  demurrable  unless  it 
set  forth  sufficient  reasons  why  the  action  is  not  brought  by 
the  corporation.' 

§  688.  Accordingly,  in  a  suit  brought  by  shareholders  to 
restrain  directors  or  other  officers  from  committing 
unauthorized  acts,  the  complaint  should  show — and   ers^incom-' 
circumstantially — either    that    the  corporation  had  ^g'  ^ 
been  requested  to  and  had  refused  or  failed  to  take  action^ 
action,  or  that  the  corporation  is  impotent  to  act  for  officera 
the  reason  that  the  guilty  officers  constitute  or  con-  has  been  a 


*  Brown  v,  Vandyke,  8  N.  J.  Eq. 
795;  Booth  v.  Robinson,  55  Md.  419; 
Hedges  v.  Pftquett,  8  Ore^.  77;  State 
V.  Bank  of  Louisiana,  6  La.  745; 
Fisher  V.  Parr,  91  Md.  245;  Decatur 
Mineral  Land  Go.  v.  Palm,  113  Ala. 
531;  Macdougall  r.  Gardiner,  45  L. 
J.  Chan.  27. 

'  Doud  V,  Wisconsin,  etc.,  R.  Co., 
65  Wis.  108.  See  Black  v.  Huggins, 
2  Tenn.  Ch.  780. 

Shareholders  cannot  maintain  a 
bill  for  the  remoyal  of  the  treasurer 
of  a  corporation  unless  they  have 
previously  applied  to  the  board  of 
directors  for  i-elief.  Tuscaloosa 
M'fg  Co.  V.  Cox,  68  Ala.  71 ;  Decatur 
Mineral  Land  Co.  et  al.  v.  Palm,  113 
Ala.  531;  Jefferson  County  Sav. 
Bank  v.  Francis,  115  Ala.  317;  John- 
son v.  Nati(»nal  B.  &  L.  A8s^n,125  Ala. 
466;  Stahn  v.  Catawba  Mills,  53  S.  C. 


519.  Cf.  Matthews  v.  Bank,  60  S.  C. 
laS.  In  Woodrooff  v.  Howes,  88  Cal. 
184,  the  court  sustained  the  suit  of  a 
shareholder  for  the  specific  perform- 
ance of  a  conti-act  made  by  the  de- 
fendants— who  were  also  n  majority 
of  the  corpoi-ation^s  directors — with 
the  corporation.  In  Jasper  Land 
Co.  V.  Wallis  et  al.,  123  Ala.  652,  a 
suit  by  minority  stockholders  was 
sustained  without  application  to  the 
directors,  when  two  sets  of  men 
claimed  to  be  directors  and  a  receiver 
was  appointed.  In  Reynolds  v.  Bri- 
denthal,  57  Neb.  280,  an  injunction 
was  sustained  to  prevent  directors 
improperly  elected  from  acting. 
Where  the  complaint  alleges  that  de- 
fendants are  not  directors,  a  demand 
is  not  necessary.  Whitehead  v. 
Sweet,  126  Cal.  67.  See,  also,  Shivley 
V.  Eureka  Mining  Co.,  129  Cal.  293. 
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§  688.]         THK  LAW   OF  PBIVATB  CORPOEATIONB.  [CHAP.  M. 


faiiare  of  trol  the  corporate  management  and  affairs.^  If  these 
ration  to  facts  appear  in  the  complaint,  and  the  complaint 
^^'  further  show  that  the  corporation,  and  the  plaintiflPB 

interests  therein,  would  be  injured  by  the  commission  of  the 
act  sought  to  be  prevented,  it  will  be  sustained  by  a  court  of 
equity.' 

The  same  principles  apply  to  actions  brought  by  share- 
holders against  directors,  after  the  commission  of  the  nnlawfol 
acts,  for  damages  or  to  compel  the  directors  to  account  for 
profits  which  they  have  unlawfully  made.  The  complaint 
will  be  sustained  if  the  plaintiff  show  an  injury  to  him- 
self through  injuries  to  the  corporation,  and  either  that  the 
corporation  has  been  requested  to  sue  and  lias  refused  or 
failed;*  or  that  it  is  not  in  a  situation  to  sue,  or  is  under  the 
control  of  the  guilty  oflBcers.*  And  a  shareholder  in  his  com- 
plaint in  such  an  action  should  state  particularly  the  efforts 

^  See  S§  139-142, 653-660.  Absence  |  mandamus  to  compel  the  officers  to 
of  such  allegations,  however,  cannot 
be  taken  advantage  of  in  the  first 
instance  in  the  appellate  court. 
Bulkley  o.  Big  Muddy  Iron  Co.,  77 
Mo.  106. 

«  Wright  V,  Oroville  M'g  Co.,  40 
Cal.  20;  Sears  v.  Hotchkiss,  25  Conn. 
171 ;  Pearson  v.  Tower,  65  N.  H. 
215;  Bliss  V.  Anderson,  31  Ala.  612. 
See  Elkins  r.  Camden  and  Atlantic 
R.  R.  Co.,  36  N.  J.  Eq.  467;  Can- 
non V.  Trask,  L.  R.  20  Eq.  669; 
Watts^s  Appeal,  78  Pa.  St.  370;  Sel- 
lers V.  Phoenix  Iron  Co.,  13  Fed. 
Rep.  20.  Compare  Leslie  v.  Loril* 
lard,  110  N.  T.  519;  Perry  r.  Tusca- 
loosa Co.,  93  Ala.  364;  Byers  o.  Rol- 
lins, 13  Col.  22;  Marcusse  v.  Gullet 
Gin  Co.,  62  La.  Ann.  1383. 

Where,  by  a  statute  on  failure  to 
publish  annual  reports  the  share- 
holders are  made  jointly  and  sev- 
erally liable  for  the  debts  of  the 
corporation,  one  or  more  share- 
holders may  have  a  mandamiLS  to 
compel  the  officers  to  publish  the 
reports.  Smith  v.  Steele,  8  Neb. 
115.    So  a  shareholder  may  have  a 
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hold  the  annual  election  for  tmsteei. 
People  V,  Cummings,  72  N.  Y.  433. 

•  Gi-eaves  v.  Gouge,  69  N.  Y.  154; 
Smith  V,  Poor,  40  Me.  415;  Booth 
c.  Robinson,  55  Md.  419;  Brewer 
V.  Boston  Theatre,  104  Mass.  378; 
Evans  v.  Brandon,  53  Tex.  56;  Cogs- 
well V,  Bull,  39  Cal.  320;  Hazard  «. 
Durant,  11  R,  L  195  ;  MoDtgomeiy 
Light  Co.  r.  Lahey,  121  Ala.  131. 
Compare  Heath  o.  Erie  B*y  Co.,  0 
Blatchf.  347. 

*  Brewer  v.  Boston  Theatre,  104 
Mass.  878;  Rogers  v.  Lafayette  Agri- 
cultural Works,  52  Ind.  296;  Carter 
V.  Ford  Glass  Co.,  85  Ind.  180;  ^onA 
V,  Vermont  Valley  R  R.  Co.,  12 
Blatchf.  280;  Heath  v.  Erie  B'y  Co. 
8  Blatchf.  347;  Ryan  c.  l^^^ 
worth,  etc.,  R'y  Co.,  21  Kan.  385; 
Peabody  v.  Flint,  6  Allen,  52;  Mob- 
sina  c.  Goldthwaite,  34  Tex.  125; 
Jones  V.  Johnson,  10  BuB^  (^y*'' 
649;  Hilles  r.  Parrish,  14  S-  J-  ^• 
380;  Booth  v.  Robinson,  55  Md  ^]^^ 
Neall  V.  Hill,  16  Cal.  145;  DeadericK 
V.  Wilson,  8  Bax.  (Tenit)  1|*' 
DaTis   V.    Gemmell,    70    ^<J.  ^Wi 


CHAP.  XU.]  8HABBHOLDEBS  AND  OFFICBBS. 


[§  689. 


which  he  has  made  to  prevail  on  the  corporation  to  sue,  so  that 
the  coart  may  judge  intelligently  whether  his  efforts  have 
been  real  or  simulated.^  In  fine,  it  must  be  made  to  appear 
to  the  court  that  it  is  necessary  for  the  protection  of  the  plain- 
tiff's interests  in  the  corporation  that  he  should  be  allowed  to 
bring  the  action. 

§689.  The  following  are  a  few  instances  of  cases  which 
either   hold,  or  proceed  on  the  assumption,   that 
when  it  is  apparent  that  the  guilty  officera  consti-  tency  of 
tate  the  corporate  management  so  as  to  render  a  era  to  sue 
request  to  the  corporation  to  ])roceed  against  theru   ^rpowte 
futile,   such  request   need  not  be  made  bv  share-  ma^f^e- 

'  ^  ,  ^  ment  is  in 

holders  before  commencing  suit  against  them.'  the  hands 

An  action  will  lie  in  favor  of  a  shareholder  against  guilty 
the  president  of  a  corporation,  without  previous  de-  ®™^®"' 
mand  on  the  directors  for  relief,  when  the  following  facts  ap- 
pear from  the  complaint :  that  the  corporation  has  made  profits ; 
that  the  president  does  not  allow  them  to  appear  on  the  books 
of  the  corporation ;  that  he  is  largely  indebted  to  the  corpora- 
tion, and  has  received,  but  not  accounted  for,  its  emoluments ; 
that  the  majority  of  the  directors  are  his  tools,  and  have  sur- 
rendered to  him  the  control  of  the  corporate  affairs.^ 

Where  a  member  of  the  board  of  directors,  who  is  also  secre- 
tary of  the  board  and  treasurer  of  the  corporation,  presents  a 
bill  for  extni  compensation  as  secretary  and  treasurer,  he  is 
disqualified  from  acting  as  a  director  on  the  auditing  of  the 
bill ;  and  if  the  interested  director  is  needed  to  make  a  quorum, 
and  by  the  aid  of  his  own  vote  the  bill  is  approved  of,  any 
shareholder  may  sue  for  himself  and  other  shareholders  to  pre- 
vent its  payment  and  to  set  aside  the  proceedings.^ 


Harmerty  v.  Standard  Theatre  Co., 
109  Mo.  297;  Sage  v.  Culver,  147  N.Y. 
241.  See  Watto's  Appeal,  7S  Pa.  St. 
370;  Brown  v,  Vandyke,  S  N.  J.  Eq. 
705;  Eaton  r.  Robinson,  IS  R  I.  396; 
Gerry  V.  Bismarck  Bank,  19  Mont 
191;  Forrester  v.  B.  A  M.  Min.  Co., 
21  Mont  544. 

1  Dannmeyer  v.  Coleman,  11  Fed. 
Bep.  97.     See  §  140. 

'See,  e.  y.,  Rothwell  v.  Robinson, 


39  Minn.  1;  Smith  o.  Dom,  96  Cal. 
73.  Other  cases  are  cited  in  the 
last  note  but  one,  many  of  which 
are  stated  more  at  length  elsewhere. 
See,  especially.  Brewer  v.  Boston 
Theatre,  §  660. 

*  Rogers  o.  Lafayette  Agricultural 
Works,  52  Ind.  296;  of.  Montgomery 
Light  Co.  V.  Lahey,  121  Ala.  131. 

«  Butts  t>.  Wood,  37  N.  Y.  317. 
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§  690,]       THE  LAW   OF  PBIVATB  COBPOBATIOK8.    [CHAP.  XII. 

Directors  of  a  national  bank  are  liable  to  shareholden  for 
losses  sustained  by  it  through  their  gross  negligence  and 
inattention  to  duty.  If  the  receiver  of  the  bank  when  insol- 
vent, himself  one  of  the  guilty  directors,  refuses  to  sne,  a 
shareholder  may,  on  behalf  of  himself  and  all  other  share- 
holders, sue  the  directors  for  damages,  making  the  receiver 
and  the  bank  parties.  The  complaint  need  not  allege  a  direc- 
tion to  sue  from  the  comptroller  of  the  currency,  or  a  refusal 
on  his  part  to  direct  the  receiver  to  sue ;  and  the  action  may 
be  brought  in  a  state  court.^  In  such  an  action  the  statute  of 
limitations  affecting  equitable  actions  generally  applies.' 

§  690.  In  all  cases  where  shareholders  bring  suit  against 
directors  and  other  ofBcers,  either  to  restrain  them 

Corporation   i.  •  j  -l-l      •     j        j.  ^  i 

a  uM6fl8ary  from  improper  and  unauthorized  acts,  or  to  compel 
tionshouid  them  to  account  for  illegal  profits  which  they  have 
on  beSaf^of  ^'^^^j  ^^  when  the  suit  is  simply  to  recover  damages 
all  the  for  injuries  accruing  to  the  corporate  property 
hoiden.  through  their  wrongful  or  negligent  acts,  it  is  essen- 
tial  that  the  corporation  be  made  a  party  defendant' 
Unless  all  the  shareholders  join  as  plaintiffs,  the  action  should 
be  brought  on  behalf  of  all ;  or,  at  least,  of  all  who  are  willing 


^  Brinckerhoff  v,  Bostwick,  88  K. 
Y.  52;  reversing  S.  C,  23  Hun,  237. 
See,  also,  Merchants  and  Planters* 
Line  v.  Wai^ner,  71  Ala.  581;  Kelsey 
V.  Sargent,  40  Hun  (K.  Y.),  150. 

9  Brinckerhoff  v.  Bostwiok,  99  N. 
Y.  185. 

*  Greaves  v.  Gouge,  69  N.  Y.  154; 
Cunningham  v.  Pell,  5  Paige  (N.  Y.), 
007;  Charleston  Ins.,  etc.,  Co.  v, 
Sehring,  5  Rich.  Eq.  (S.  C.)  342; 
Sears  v.  Hotchkiss,  25  Conn.  171; 
Black  V.  Huggins,  2  Tenn.  Ch.  780; 
Robinson  v.  Smith,  3  Paige  (N.  Y.}, 
222;  Davenpoit  v.  Dows,  18  Wall. 
620;  Bruschke  v.  Schuetzer  Yerein, 
145  111.  433. 

Where  shareholders  pass  a  resolu- 
tion to  cease  to  do  business,  and 
place  all  the  assets  of  the  corpoi-a- 
tion  in  the  hands  of  one  of  its  offi- 
cers, to  be  converted  into  money  for 
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distribution  among  the  shareholden 
after  paying  the  corporate  debts,  the 
corporation  is  still  a  necessary  partj 
to  a  bill  filed  by  a  shareholder  against 
the  officer  for  an  account  and  set- 
tlement of  the  shareholder's  interest 
Young  V.   Moses,   53  Ga.  328.     So 
when  the  corporation  is  in  the  handi 
of  a  receiver,  he  as  well  as  it  is  a 
necessary  party  defendant    Brinck- 
erhoff  V.  Bostwick,  88    N.  Y.  5S. 
And  a  Federal  couit  will  not  enters 
tain  a  suit  by  shareholders  against 
officers  for  fraudulent  misappropriap 
tion  of  corporate  property,  when  the 
i*eceiver  appointed  by  a  state  coart 
is  not  made  a  party  to  the  sait,  al- 
though the  state  court  has  denied  a 
petition  of  the  receiver  to  bring  the 
suit,  and  an  application  of  present 
plaintiffs  for  leave  to  make  him  a 
party;   for  when  a   court  has  ap- 


CHAP.  XU.]  SHAREHOLDERS  AND  OFFICERS. 


[§  692. 


to  join  in  defraying  its  expenses.^    And  a  ooart  of  equity  is  the 
appropriate  tribunal.' 

As  in  such  cases  the  injury  wrought  by  the  misfeasance  of 
the  officers  is  common  to  ail  shareholders,  so  in  the  interests  of 
all  should  the  suit  be  brought.  And  thus  it  has  been  held  that 
a  single  shareholder  cannot  maintain  a  separate  action  at  law 
against  directors  for  damages  sustained  by  reason  of  their  negli- 
gence, which  had  rendered  his  shares  worthless.  His  action 
should  be  brought  in  a  form  to  protect  the  interests  of  the  cor- 
poration as  trustee  for  all  its  shareholders  and  creditors.^ 

§  691.  A  distinction  has  been  taken  *  which  has  not  met 
miix  continuing  approval ;  namely,  that  while  a  shareholder 
may  sue  directors  for  damages  arising  to  him  through  a  breach 
of  trust  on  their  part,  he  may  not  bring  a  suit  in  which  a  judg- 
ment would  in  any  way  control  the  corporate  action.  The 
distinction  seems  badly  taken,  for  if  the  corporation  refuses  or 
fails  to  act,  it  will  often  be  that  only  through  controlling  the 
corporate  action  by  the  aid  of  a  court  of  equity  can  a  share- 
holder adequately  protect  his  interests. 

§  692.  Although  it  is  to  the  body  corporate  that  directors 
are  immediately  accountable,  and   actions   can   be 
sustained  against  them  by  a  shareholder  for  abuse  S^^'for 
of  their  trust  only  under  the  conditions  mentioned,   ^^iJ^^JJ*^ 
none  the  loss  do  directors  and  other  corporate  officers 


pointed  a  receiver,  the  court  assumes 
admimstratioD  of  the  property,  the 
receiver  is  an  officer  of  the  court, 
and  his  possession  is  the  possession 
of  the  court;  and  it  is  for  the  court 
appointing  him  to  decide  claims  of 
or  against  the  receiver,  or  permit 
them  to  be  litigated  elsewhere.  Por- 
ter f>.  Sabin,  149  U.  S.  473.  Compare 
Schuyler's  Steam  Tow  Boat  Co.,  In 
re,  136  U.  S.  169;  Gilman v.  Ketcbam, 
84  Wis.  60. 

1  Greaves  v.  Gouge,  69  N.  Y.  164; 
Bosworth  V.  Allen,  168  N.  Y.  157; 
Brewer  v.  Boston  Theatre,  104  Mass. 
378;  Robinson  o.  Smith,  3  Paige  (N. 
Y. ),  222 ;  Davenport  v.  Dows,  18  Wall. 
626.  See  Rogers  o.  Lafayette  Agri- 
cultural Works,  52  Ind.  296. 


>  Hodges  V.  New  England  Screw 
Co.,  1  R.  I.  312;  S.  C,  3  R.  I.  9;  see 
Smith  0.  Hurd,  12  Mete.  371;  Allen 
9.  Curtis,  26  Conn.  456.  For  the  right 
of  shareholders  to  sue  on  behalf  of 
the  corporation,  see  §§  138-142;  and 
for  the  right  of  a  minority  by  suit  to 
control  corporate  action,  see  §$  553- 
560. 

»  Craig  V,  Gregg,  83  Pa.  St.  19; 
Gardiner  v.  Pollard,  10  Bos.  (N.  Y.) 
674.  See,  also,  Evans  v.  Brandon,  53 
Tex.  56.  Compare  Gaffney  v.  Colvill, 
6  Hill,  567;  Oliphant  o.  Woodbum, 
etc.,  Co.,  63  Iowa,  332;  Eaton  v. 
Robinson,  19  R.  I.  146. 

«  Hodges  V,  New  England  Screw 
Co.,  1  R.  I.  312. 
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§  698.]        THE  LAW   OF  PRIVATE  COEPOBATIONS.    [CHAP.  XIL 


hold  their  powers  in  trust  for  all  the  shareholders,  minority  as 
well  as  majority  ;  ^  and  the  primary  reason  why  a  single  share^ 
holder  cannot  always  bring  suit  against  the  guilty  officers  im- 
mediately is  not  the  inconvenience  which  a  multiplicity  of  soils 
might  cause  the  latter,  but  rather  the  right  of  the  corporation 
to  control  the  actions  of  its  appointees  and  bring  them  to  ac- 
count. Accordingly,  from  the  restrictions  on  the  right  of  share- 
holders to  bring  suits  against  corporate  officers  for  a  breach  of 
duty,  it  is  not  to  be  implied  that  directors  and  other  officers  do 
not  owe  to  every  shareholder  the  substantial  duties  which 
they  owe  immediately  to  the  corporation.  These  restrictions 
are  only  in  respect  to  the  manner  of  enforcing  their  duties; 
and  the  shareholders  are  the  real  beneficiaries. 

§  693.  Thus,  it  may  be  said  that  the  officers  of  a  corpora- 
tion owe  to  the  shareholders  all  the  duties  which 
they  owe  to  the  body  corporate ;  and  the  rules  gov- 
erning the  liability  of  officers  to  the  body  corporate 
also  govern  their  substantial  liability  to  the  share- 
Moreover,  it  is  beyond  the  powers  of  the  corporation 
to  condone  gratuitously,  so  as  to  conclude  non-consenting 
shareholders,  a  breach  of  trust  on  the  part  of  directors, 
whereby  the  assets  of  the  corporation  have  been  wasted  or  the 
corporate  interests  injured.^  Accoixlingly,  for  every  breach  of 
trust  on  the  part  of  the  officers  of  a  corporation,  whether  the 
same  consist  in  fraudulent  or  unauthorized  acts  or  in  gross 
negligence,^  the  guilty  officers  are  liable  to  the  individual 
shareholders  in  damages,  or  to  account  for  unlawful  profits 
made  by  them.*    And  to  enforce  this  liability,  actions  may 


Corpora- 
tion cannot 
condone 
breach  of 
trust. 

holders. 


1  Harris  v.  North  Devon  R'y  Co., 
20  Beav.  3S4;  Richards  o.  New 
Hampshire  Ins.  Co.,  43  N.  H.  263. 

Directors  can  make  no  disposition 
of  the  corporate  funds  which  will 
not  ennre  to  the  equal  [proportion- 
ate] benefit  of  shareholders.  Hale 
V.  Republican  River  Bridge  Co.,  8 
Kan.  466.  In  Richardson  v.  Larpent, 
2  Y.  <ft  G.  N.  R.  507,  the  biU  was  dis- 
missed because  shareholders,  hold- 
ing views  opposed  to  the  plaintiff, 
were  not  made  parties  to  the  suit, 
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although  the  defendant  directon 
held  the  views  of  such  shareholders. 
Bruce,  V.  C,  saying  (p.  614),  "Di- 
rectors are  officially  obliged  to  have 
an  equal  mind  towards  the  share- 
holders, and  cannot  properlj  be  con- 
sidered as  representing  an  opposi- 
tion." 

>  Hazard  v.  Durant,  11  R.  1. 195. 

'  Brinckerhoff  v.  Bostwick,  88  N. 
Y.  52. 

*  Ryan  t.  Leavenworth,  etc.,  Kj 
Co.,  21  Eans.  365;  Farmers',  etc, 
Bank  v.  Downey,  53  Cal.  466;  Koehler 
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[§  695. 


be  brought  by  the  latter  uader  the  conditions  heretofore  dis- 
cussed.^ 

§  694.  As  corporate  officers  acting  in  good  faith  within  their 
anthority  are  not  liable  to  the  corporation  for  a  mere  ^ 

"^  ''  Besponsi- 

mistake  in  jadgment,^  so,  for  such  mistakes,  they  will  biiity  of 
not  be  liable  to  individual  shareholders.'    Neither  Irmnr,  ^' 
will  they  be  liable  to  shareholders  for  the  frauds  of  JSw*"'"' 
other  officers  under  circumstances  which  do  not  ren-  o^c®™- 
der  them  liable  to  the  corporation.^    But,  whenever  directors 
incar  liability  to  the  corporation  for  the  frauds  of  other  officers 
which  the  negligence  of  the  directors  renders  possible,  the  di- 
rectors will  be  liable  to  the  shareholders  if  the  corporation  fails 
to  bring  suit  against  them.^ 

§  695.  Directors  have  been  held  not  to  be  liable  to  share- 
holders for  improper  or  illegal  acts  which  are  author- 
ized  by  a  shareholders'  meeting.^     And  a  bill  in  thonzedby 
equity  filed  by  shareholders  against  directors  alleg-  In'  mMt-' 
ing  illegal  acts  on  the  part  of  the  latter,  is  demurra-   ^^' 


V.  Black  River  FaUs  Iron  Co.,  2  Black, 
715. 

Directors  will  be  liable  to  share- 
holders if  they  fraudulently  misman- 
age the  corporate  affairs  in  the  in- 
terests of  a  rival  corporation.  Booth 
V.  Robinson,  55  Md.  419.  The  salary 
of  a  director  was  increased  improp- 
erly. Some  of  the  shareholders 
acquiesced;  others  did  not.  Held 
that  the  non-consenting  shareholders 
were  entitled  to  recover  their  propor- 
tion of  the  improper  excess  of  salary 
from  the  officer  receiving  it;  but 
said  officer  can  retain  the  balance,  as 
against  the  shareholders  who  have 
acquiesced  with  knowledge.  Brown 
V.  De  Yoang,  167  ni.  549;  cf.  Eaton 
V.  Robinson,  19  R.  I.  146;  Blair  v. 
Telegram  News  Co.,  172  Mass.  201. 

^Shareholders  may,  however,  lose 
their  right  to  object  by  acquiescence 
or  a  long  delay;  and  they  are  charge- 
able with  knowledge  of  the  records 
of  the  corporation.  Kitchen  v.  St. 
Louis,  etc.,  R*y  Co.,  69  Mo.  224;  see 
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Watts's  Appeal,  78  Pa.  St.  870;  Fos- 
ter V.  Mansfield,  etc.,  K.  R.  Co.,  146 
U.  S.  88;  Ware  v.  Galveston  City  Co., 
146  U.  S.  102;  Skinner  o.  Smith,  184 
N.  Y.  240. 

s  See  §  620. 

<  Smith  V.  Prattville  M'f'g  Co.,  29 
Ala.  503;  Watts's  Appeal,  78  Pa.  St 
370;  Booth  v.  Robinson,  55  Md.  419. 

«  Dunn  V.  Kyle,  14  Bush  (Ky. ),  134; 
Bloom  V,  Nat.  Saving  Co.,  152  N.  Y. 
114.  See  §§  624-^26.  A  director  is 
not  liable  to  a  shareholder  for  mis- 
representations in  the  ai*ticles  of  as- 
sociation made  before  the  election  of 
the  board,  of  which  he  was  a  mem- 
ber; and  a  person  cannot  maintain 
an  action  against  directors  for  the 
violation  of  a  statute  and  the  conse- 
quent depreciation  of  the  stock,  when 
the  acts  complained  of  were  commit- 
ted before  he  became  a  shareholder. 
Mabey  v.  Adams,  3  Bos.  (N.  Y.)  346. 

^  Ackerman  v.  Halsey,  37  N.  J.  Eq. 
356;  affM  38  N.  J.  Eq.  501. 

*  International,  etc.,  R.  R.  Co. 

689 


§  697.]       THE  LAW   OF  PBIVATE  OOBPOBATIONS.    [CHAP.  XIL 


ble  when  one  of  the  oomplainants  is  a  director  who  participated 
in  the  alleged  acts.^ 

§  696.  When  an  injury  to  a  shareholder  is  not  the  result 
of  a  misapplication  of  the  corporate  funds  by  reason  of  which 
all  shareholders  suffer  alike;  but  is  an  injury 
tionai  right  done  by '  corporate  officers  to  the  shareholder  di- 
hoMeinto  rectly,  the  shareholder  may  sue  at  once  on  his 
dSjcrin-  ^^^^  behalf ;  for  he  is  the  only  person  injured,  and 
juries.  in  respect  of  such  injuries  he  is  not  held  to  have 
confided  the  protection  of  his  interests  to  the  body  corporate.' 
Accordingly,  when  a  person  is  induced  through  the  fraudulent 
misrepresentatioDs  of  directors  to  purchase  shares,  he  may 
sue  them  immediately  for  the  damages  arising  from  the  wrong 
done  him.'  Likewise,  when  directors  make  a  fraudulent 
overissue  of  stock,  any  one  purchasing  such  shares  on  the 
faith  of  their  having  been  lawfully  issued  may  recover  from 
the  directors  the  damages  sustained  by  him.^ 

§  697.    If  confidential  agents  of  a  company  conspire  to 


Bremond,  53  Tex.  90.  See,  also, 
Ovei-end  v.  Gumey,  L.  R.  4  Ch.  701; 
S.  C,  nU>  nom.  Overend  &  Gurney 
Co.  V.  Gibb,  L.  K.  5  H.  L.  4S0.  Com- 
pare Deaderick  v.  Wilson,  8  Bax. 
(TeoD.)  10& 

1  Baird  o.  Midvale  Steel  Works,  12 
Phila.  (Pa.)  255. 

'  The  treasurer  of  a  corporation 
who  holds  money  to  pay  a  dividend 
which  has  been  declared,  and  refuses 
to  pay  the  dividend  on  certain  shares, 
claiming  to  be  the  owner  of  them 
himself,  is  liable  personally  for  the 
amount  of  the  dividend,  to  the  real 
owner  in  an  action  of  assumpsit  for 
money  had  and  received.  Williams 
V.  Fullerton,  20  Yt  346.  When 
there  are  two  classes  of  sharehold- 
ers, one  whose  dividends  are  to  be 
deferred  for  a  number  of  years,  and 
directors  pay  to  the  ot.her  class  div- 
idends out  of  the  capital  of  the  com- 
pany,  the  directors  may  be  person- 
ally liable  to  make  up  the  sum,  in 
the  interests  of  the  deferred  share- 
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holders.     Salisbury  v.  Metropolitan 
R'y  Co.,  22  L.  T.  N.  S.  839. 

Some  directors  attempted  to  pur- 
chase on  behalf  of  their  bank  its 
own  stock.  This  they  had  no  power 
to  do,  and  the  bank  repudiated  the 
transaction.  It  was  held  that  tlie 
vendor  could  not  sue  the  directoi-s, 
who  had  made  no  raisiepresenta- 
tions  and  whose  want  of  power  was 
a  matter  of  law,  as  open  to  the 
knowledge  of  the  plaintiff  as  to 
themselves.  Abelas  v,  Coobniii,22 
Kan.  405. 

<  Cole  0.  Cassidy,  188  Mass.  437; 
Davidson  v.  Tulloch,  3  Hacq.  788; 
Paddock  o.  Fletcher,  42  Vt  389; 
Cazeauz  v.  Mali,  25  Barb.  578;  Mor- 
gan V.  Skiddy,  62  N.  Y.  319;  Bale  v. 
Cleland,  4  Foss.  <&  Finn.  117.  Com- 
pare Mabey  v,  Adams,  8  Bos.  (K.  T.) 
346;  Uubbard  v,  Weare,  79  Iowa, 
678;  Gerner  o.  Mosher,  58  Neb.  135. 
See  Gerner  v.  Yates,  61  Neb.  1(MK 

*  BrufE  «.  Mall,  36  N.  Y.  200;  Shot- 
well  V.  Mali,  88  Barb.  445. 
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depress  the  selling  price  of  the  shares  by  a  system  of  false 
aoooants  and  concealments,  ia  order  that  they  may  purchase 
shares  at  less  than  the  real  valae,  and  they  do  purchase  the 
shares  of  a  holder  at  less  than  the  shares  are  worth,  the  holder 
may  have  the  sale  set  aside  with  an  accounting  for  dividends 
received  by  them,  or  may  hold  the  agents  for  the  difference 
between  the  value  of  the  shares  and  what  they  paid.^  Where, 
however,  the  defendant  with  other  directors  of  a  corporation, 
made  an  assessment  on  its  stock,  upon  which  but  a  small  pro- 
portion was  paid,  and  threatened  to  make  further  assessments 
for  the  purposes  of  the  corporation,  a  course  of  action  which 
induced  the  plaintiff  to  sell  bis  shares  to  the  defendant,  it  was 
held  that  there  was  no  such  fraud  in  the  matter  as  would  war- 
rant setting  the  sale  aside.^ 

§  698.  The  trust  relation  between  shareholders  and  directors 
extends  only  to    matters  relating  to  the    manage-   tz^^^ 
ment  of  the  corporate  business.    Accordingly,  rules  the  tnut 
appUcable  to  transactions  between  a  trustee  and  his  tween^^ 
cestui  que  trust  do   not  extend  to   a  purchase   of  hcOdtnand 
shares  made  by  a  director  from  a  shareholder,  and  directon. 
in  the  absence  of  actual  fraudulent  misrepresentations,  such 
a  sale  will  be  upheld,  provided  the  director  does  not  inten- 
tionally and  fraudulently  divert  or  prevent  the  vendor  froni 
making  inquiries  into  the  condition  of  the  corporate  affairs.' 

This  rule,  regarding  the  purchase  of  shares  by  an  officer, 
was  applied  under  the  following  circumstances :  The  defend- 
ant, who  was  the  president  and  a  director  of  a  railroad 
company,  knowing  by  i'eason  of  his  official  position  that  the 
true  value  of  its  stock  was  largely  in  excess  of  the  selling 
price,  purchased  the  shares  of  a  non-official  shareholder  for  less 
than  their  real  value.  The  court  held  that  the  defendant  was 
under  no  duty  to  disclose  to  the  shareholder  matters  affecting 
the  value  of  the  shares,  which  were  not  matters  of  general 


But  an  aaaignee  of  shares  cannot 
sue  the  transfer  agent  for  improp- 
erly refusing  to  register  him;  but 
must  sue  the  corporation.  Denny 
0.  Manhattan  Co.,  2  Denio  (N.  Y.), 
115.  ' 

^Walsham  v.  Stainton,  1  De  G. 
J.  d  S.  e78. 


s  Grant  v.  AttriU,  11  Fed.  Bep. 
469. 

*  Carpenter  v.  Danf  orth,  52  Barb. 
581;  Deaderick  v.  Wilson,  8  Baz. 
(Tenn.)  108;  Commissioners  of  Tip- 
pecanoe County  V.  Reynolds,  44  Ind. 
500;  Krumbbaar  v.  Griffiths,  151  Pa. 
St  223. 
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opinion  and  coald  not  have  been  found  out  by  the  shareholder. 
The  fact  known  to  the  defendant  and  not  to  the  plaintiff,  was 
that  the  former  was  about  to  consummate  a  sale  of  the  road 
which  was  likely  to  enhance,  and  when  effected  did  greatly  en- 
hance, the  value  of  the  stock.^ 

§  699.  If  directors  expend  money,  and  incur  personal  liability 
Dincto  '  ^^^  purposes  not  within  their  authority,  yet  the  share- 
right  to  in-  holders,  knowing  the  circumstances^  acquiesce,  and 
tion.  ^^  receive  the  benefit  of  their  acts,  the  directors  will,  as 
against  the  shareholders,  be  entitled  to  indemnity 
from  the  corporate  funds.'  And  if  shareholders  neglect  to  at- 
tend corporate  meetings  where  they  know  such  matters  are  to 
be  discussed,  they  will  not  be  permitted  to  take  advantage  of 
their  ignorance.^  But  where  by  reason  of  certain  defaults  tlie 
ofScers  of  a  corporation  have  been  compelled  to  pay  its  debts, 
they  cannot  obtain  contributions  from  the  shareholders,  whom 
the  same  statute  rendered  liable  after  the  property  of  the  offi- 
cers had  been  exhausted/ 


1  Commissioners  of  Tippecanoe 
Co.  V,  Reynolds,  44  Ind.  509,  Downey, 
C.  J.,  dissenting.  The  transaction 
which  in  this  case  was  aUowed  to 
stand  seems  to  the  writer  to  have 
been  eminently  unfair,  and  indeed  a 
rale — for  which  this  decision  is  cer- 
tainly authority — that  directors  in 
their  dealings  with  shareholdei-s  are 
entitled  to  take  advantage  of  their 
knowledge  of  facts  not  known  to  the 
latter,  but  which  the  directors  are 
acquainted  with  by  reason  of  their 
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official  position,  seems  of  question- 
able propriety.  Compare  Peny  v. 
Pearson,  185  Ul.  21S,  236;  Sargent 
V,  Kansas  Mid.  R.  R.  Co.,  48  Kan. 
672. 

-  Ex  parte  Chippendale,  4  De6.  M. 
A  G.  19;  §  645. 

'  See  Turquand  o.  Marshall,  L.  S. 
4  Ch.  376;  In  re  British,  etc,  Aisiir. 
Soc.,  Lane*s  Case,  1  De  6.  J.  A  S. 
604. 

*  Stone  V,  Fenno,  6  Allan,  579. 
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CHAPTER  XIII. 

L£6AL  RELATIONS  BETWEEN  SHAREHOLDERS  AND 
CREDITORS  OF  A  CORPORATION. 


Righto  of  creditors  in  absence  of 
statutory  liability,  §  700. 

Liability  incurred  by  subscribing. 
Conditions,  §  701. 

Liability  in  respect  of  shares  issued 
for  property,  §  702. 

Corporate  assets  a  *'  trust  fund  '*  ? 
Recent  cases,  §  702a. 

"  Bonus  "  stock,  $7026. 

Creditors^  remedies,  $  703. 

Joinder  of  parties  in  creditors*  bills, 
f  §  704-706. 

Appointment  of  receiver.  Assignee 
in  bankruptcy,  $  707. 

Righto  of  creditors  against  share- 
holders improperly  withdrawing 
corporate  funds,  §  708. 

Shareholders,  in  what  respecto  trus- 
tees for  creditors,  §§  700-711. 

Classes  of  statutes  imposing  personal 
lUbility,  §  712. 

Return  of  unsatisfied  execution 
against  the  corporation,  §  713. 

Nature  of  sUtutory  liability,  §§  714- 
716. 

Shareholders  not  U^^  but  made  lia- 
ble, S  717. 

To  what  shareholders  statutory  lia- 
bility attaches,  §§  718-720. 

Creditors  the  proper  parties  to  sue, 
f721. 

Necessary  ayermento  in  pleading, 
H  722,  723. 

Performance  by  creditor  of  condi- 
tions precedent,  §  724. 

Joinder  of  parties,  §  72.5. 

Distinction,  §  726. 

Liability  of  shareholders  in  national 
banks,  §  727. 


Extinguishment  of  liability,  §  728, 

Set-oif.    Unpaid  subscriptions,  §  729. 

Set-off.  Dividends  improperly  r^* 
ceived,  §  730. 

Set-off.  Statutory  liability,  SS  781, 
732. 

When  shareholder,  who  is  also  a 
creditor,  cannot  sue  another  share- 
holder at  law,  §  733. 

Liability  for  debto  of  a  particular 
class.     ''Debts,'*  §734. 

Waiver  or  repeal  of  statutory  lia- 
bility. Substantial  compliance 
with  statute,  §  736. 

Statute  of  limitations,  §  736. 

Effect  of  judgment  against  corpora- 
tion, §  737. 

Shareholders  cannot  deny  corporate 
existence,  §  738. 

Nor  can  the  creditor  ordinarily, 
§739. 

Who  are  shareholders  as  to  creditors, 
§740. 

Transferee  of  shares  as  collateral 
security,  §  741. 

Real  owner  of  shares  liable,  §  742. 

Rationale,  §  743. 

Fraud,  when  no  defence,  §  744. 

Releases,  no  defence,  §  745. 

Compromises  :  forfeitures,  §  746, 

Effect  of  transfers  of  shares.  Trans- 
fers to  the  corporation,  §  747. 

Irregular  transfers,  §  748. 

Transfers  in  fi*aud  of  creditors, 
§749. 

Relations  between  shareholders  and 
creditors  on  winding  up.  Divi- 
dends, §  750. 

On  dissolution,  §  751. 
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§  700.  When,  according  to  the  constitution  of  a  corpora- 
Rtehtsof  ^^^^'  liability  for  corporate  indebtedness  is  not 
creditors  in   extended   bevond  the  corporate  funds  properly  so 

ftlW6]lC6  of  *  It.' 

Statutory  called,  that  is,  not  beyond  the  capital  named  in  the 
^  ^'  charter  or  articles  of  association,  paid  up  or  agreed 
to  be  paid  up,  and  to  be  used  in  the  corporate  business,  it  is 
almost  an  identical  proposition  to  say  that  the  shareholders, 
provided  they  honestly  pay  what  they  have  subscribed,  are  not 
personally  liable  to  creditors  of  the  corporation.*  When  such 
is  the  constitution  of  a  corporation,  creditors  have  but  two 
general  and  comprehensive  rights  as  against  shareholders :  the 
one  right,  that  each  shareholder,  unless  cash  in  amount  or 
property  in  value  equal  to  the  par  value  of  his  shares  has  been 
paid  to  the  corporation  on  account  of  them,  shall  contribute  to 
the  corporate  funds  the  amount  unpaid  on  his  shares  when 
necessary  to  meet  the  corporate  indebtedness ;  *  the  other  right, 
that  shareholders  shall  not,  to  the  injury  of  creditors,  divert 
the  funds  of  the  corporation  from  their  proper  function  of 
discharging  the  corporate  indebtedness.  Whatever  rights 
against  shareholders  in  a  corporation  with  a  constitution  of 
this  nature  creditors  may  have,  are  incidental  to  these  two 
main  rights. 
§  701.  By  subscribing  for  shares  in  the  capital  stock  of  a 
corporation,  subscribers,  even  without  an  express 
incurred  by  promise  to  pay,  are  held  impliedly  to  agree  to  pay 
Condition?'  to  the  Corporation  the  par  value  of  the  shares  sub- 


*  See  Seymour  ».  Sturges,  26  N.  Y. 
134.  A  statute  prescribing  that 
no  shareliolder  shall  be  liable  to 
creditors  of  the  corporation  for 
more  than  the  amount  subscribed 
by  him  is  declaratory  of  the  com- 
mon law.  Walker  tj.  Lewis,  49  Tex. 
123. 

'This  right  of  creditors,  or  liabil- 
ity of  shareholders,  is  sometimes  ex- 
pressed by  statute.  (See  N.  Y.  Rev. 
Stat.  chap.  18,  tit.  iii.  §  1,  par.  5); 
Morgan  v.  New  York  and  Albany 
R.  R:  Co.,  10  Paige  (N.  Y.),  290. 
But  no  implied  promise  to  pay  for 
shares  can  be  held  to  arise  when 
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the  defendant  never  agreed  to  be- 
come a  shareholder  nor  accepted 
that  relationship,  but  repudiated  it 
as  soon  as  he  knew  it  waa  put  upon 
him  by  another  person,  as,  for  in- 
stance, where  one  stockbroker  or- 
ders another  to  purchase  stock,  and 
the  second  broker  has  it  transferred 
to  the  name  of  the  broker  who  seni 
the  order.  No  implied  authority 
can  exist  in  such  case  to  transfer 
stock  to  the  name  of  the  broker 
ordering  it,  for  the  other  broker 
knows  him  to  be  acting  merely  ai 
a  broker.  Glenn  r.  Garth,  138  N. 
Y.  18. 


CHAP.  Xni.]  SHABEHOLDEBS  AND  GI^BDITOBS. 


[§  701. 


scribed  for  by  them  respectively.*  However,  as  it  is  the  law 
that  when  a  certain  amount  of  stock  is  mentioned  in  the 
charter  or  articles  of  incorporation,  a  contract  to  subscribe 
cannot  be  enforced  by  the  corporation  before  the  total  amount 
is  subscribed,  so  creditors  cannot  compel  a  subscriber  to  pay 
up  his  subscription  when  the  same  implied  condition  is  un- 
falfiUed  and  the  subscriber  has  done  nothing  to  estop  him- 
self from  setting  up  such  defence.'     But  a  subscriber  does 


1  See  §  513. 

The  original  holder  of  stock  in  a 
corporation  is  liable  for  unpaid  in- 
stalments of  stock  without  an  ez> 
press  promise  to  pay  them,  and  a 
contract  made  by  him  with  the  cor- 
poration or  its  agents,  limiting  his 
liability  thei-efor,  is  void  as  to  cred- 
itors of  the  company  and  its  assignee 
in  bankruptcy  who  represents  them. 
Upton  V.  Tribilcock,  91  U.  S.  45; 
Tuckerman  v.  Brown,  33  N.  Y.  297; 
Jewell  V,  Rock  River  Paper  Co.,  101 
111.  57;  Union  Mut.  Life  Ins.  Go.  v. 
Frearstone  MTg  Co.,  97  111.  537; 
Keystone  Bridge  Co.  t.  Barstow,  8 
Ma  App.  494;  Wight  Co.  v.  Steinke- 
meyer,  6  Mo.  App.  574;  Farnsworth 
9.  Kobbins,  8(5  Minn.  369;  Goodwin 
V.  McGebee,  15  Ala.  232.  Compare 
Boss  V.  Kelly,  36  Minn.  38.  The 
charter  of  a  trust  company  provided : 
"If  at  any  time  the  capital  stock 
paid  into  said  corporation  shall  be 
impaired  by  losses  or  otherwise,  the 
directors  shall  forthwith  repair  the 
same  by  assessment.'^  The  company 
being  insolvent  and  in  the  hands  of 
a  receiver,  it  was  held  that  a  per- 
sonal liability  was  not  imposed  on 
the  shareholders,  and  that  they  could 
not  be  assessed  to  pay  creditors, 
and  that  the  purpose  of  said  pro- 
vision was  to  prevent  the  continuance 
of  business  with  impaired  capital. 
Dewey  r.  SL  Albans  Trust  Co.,  57 
Yt882. 


The  shareholdei*s  of  a  corporation 
who  wero  under  no  peraonal  liability 
to  its  creditors,  at  a  time  when  the 
corporation  was  insolvent  made  an 
agreement  to  pay  the  treasurer  **  the 
sums  set  opposite  our  names,  respec- 
tively, for  the  purpose  of  liquidating 
the  debt  against  said  association. '' 
All  but  one  paid  the  amount,  and 
the  business  was  continued  three 
years.  It  was  held  that  an  action 
of  assumpsit,  in  the  name  of  the 
treasurer,  could  be  maintained  on 
behalf  of  those  who  were  creditors 
at  the  time  of  the  above  agreement, 
the  corporation  having  ceased  to  do 
business,  and  transferred  its  assets 
to  its  creditors.  Haskell  v.  Oak,  75 
Me.  519.  A  corporation  was  organ- 
ized, the  members  agreeing  that  its 
liabilities  should  not  exceed  an 
amount  much  less  than  its  nom- 
inal capital  stock;  they  then  dis- 
tributed its  capital  stock  among 
themselves,  paying  for  it  only  a 
small  fraction  of  its  face.  Held,  a 
shareholder  who  was  a  party  to  the 
original  agreement  could  not  recover 
against  other  shareholders  for  debts 
owing  him  by  the  corporation  be- 
yond the  limited  amount;  but  seems 
an  outside  creditor  could.  Haider- 
man  V.  Ainslie,  82  Ky.  395. 

^Temple  v.  Lemon,  112  HI.  51; 
Hawkins  t.  Citizens'  In  v.  Co.,  38  Or. 
544.  See  §  518.  But  the  subscriber 
may  estop  himself  by  delay  from  in- 
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estop  himself  by  paying  a  call  and  acting  as  a  shareholder.^ 
The  capital  stock,  whether  actually  paid  up  or  subject  to  cally 
constitutes  the  primary  fund  to  be  applied  in  furthering  the 
objects  of  incorporation.  It  is  the  fund  which  subscribers  are 
bound  to  contribute,  and  which  creditors  may  rely  on  for  the 
payment  of  their  claims.^  It  need  not  be  altogether  cash,  bat 
may  consist  partly  in  buildings,  plant,  and  properties.  Accord- 
ingly, a  shareholder  may  pay  for  his  shares  in  property  or 
even  in  services,  provided  such  property  or  services  be  fairly 
worth  the  par  value  of  the  capiUd  stock  received  as  fully  paid 
up  in  return.' 

§  702.  To  issue  shares  as  fully  paid  up  for  property  known 
LUbUityin  ^  ^^^  corporation  and  the  shareholder  receiving 
respect  of  them  to  be  grossly  below  their  par  value,  is  a  fraud 
sued  for  on  Creditors,  for  whose  benefit  the  shareholder  to 
piope  y.  vy^hQm  the  shares  are  issued  may  be  compelled  to 
make  up  the  difference.^    This  rule  has  been  held  not  tx>  be 


Bisting  (as  againBt  creditors)  on  the 
condition.  Lee  v.  Imbrie,  18  Greg. 
610. 

1  Cornell  and  Michler^s  Appeal, 
114  Pa.  St.  153. 

>  See  Thompson  v,  Reno  bWgs 
Bank,  19  Nev.  103  and  §§  654,  055. 

When  sued  b^  a  creditor  a  sub- 
scriber cannot  plead  an  freemen  t 
not  contained  on  the  face  of  the 
subscription,  that  the  subscription 
was  to  be  paid  only  uuder  certain 
conditions.  Hickman  v,  Wilson,  104 
111.  54;  Hawkins  v.  Citizens*  Inv. 
Co.,  38  Or.  544.     See  §521. 

'  Coit  t.  Gold  Amalgamating  Co., 
110  U.  S.  343.    See  §  522c. 

Bu4  a  subscriber  cannot  as  against 
ci'editors  set  up  a  collateral  agree- 
ment that  his  subscription  was  to 
be  paid  in  land  which  tlie  corpora- 
tion had  uo  authority  to  acquire. 
Noble  V.  Cal  lender,  20  Ohio  St.  199. 
Compare  In  re  Glen  Iron  Works, 
Wilbur  V.  Stockholders,  13  Phila. 
(Pa.)  479;  S.  C,  18  Bankr.  Reg.  178. 
**The  public  has  a  right  to  assume, 
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where  the  stock  of  a  company  has 
all  been  issued  as  full-paid  stock,  that 
it  has  been  paid  for  in  full  in  money, 
or  in  property  at  a  fair  value."  Qofl 
V.  Hawkeye  Pump,  etc,  Co.,  62 
Iowa,  (591,  694,  opinion  of  court  per 
Adams,  J.  Whera  a  corporation  is- 
sued all  its  stock  for  a  patent  which 
turned  out  worthless,  tlie  stock- 
holders wei*e  held  liable  to  credit- 
ors. Chisholm  Bros.  v.  Forney,  65 
Iowa,  333.  Where  the  articles  of  in- 
corporation provided  that  15  per 
cent,  only  of  the  par  value  of  sharM 
be  paid  in,  it  was  held  that  payment 
of  the  balance  of  85  per  cent,  could 
not  be  enforced  by  a  receiver  ap- 
pointed after  the  corporation  became 
insolvent.  Bent  v.  Underdo wn,  156 
Ind.  616. 

4  Stout  V.  Hubbell,  104  la.  499; 
Jackson  v.  Traer,  64  Iowa,  469;  Free- 
man V.  Stine,  15  Phila.  (Penn.)  37; 
Ci-awford  v.  Rohrer,  59  Md.  599;  Os- 
good 0.  King,  42  Iowa,  478;  Wisbsrd 
V.  Hansen,  99  Iowa,  307;  Wethe^ 
bee  0.  Baker,  35  X.  J.  £q.  601 ;  Elytoa 
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[§  702. 


affected  by  the  facts  that  the  corporation  was  insolvent  when 
the  shares  were  issned,  and  that  they  were  issued  in  payment 
of  a  debt  owed  by  it.^  If,  however,  shares  are  issued  as  fully 
paid  up,  when  in  fact  the  corporation  has  never  received  the 
par  value  of  them,  creditors  cannot  compel  a  person  who  buys 
them  in  good  faith  as  full  paid,  to  pay  the  difference  between 
their  par  value  and  the  value  of  whatever  property  was  given 
for  them  originally.^  Though  possibly  the  creditors  could  hold 
the  original  subscriber  who  took  the  shares  as  fully  paid  up, 


Land  Co.  v.  Birmingham  Warehouse 
Co.,  92  Ala.  407;  Roman  v.  Dimmiok, 
115  Ala.  233;  Pickering  v.  Town- 
send,  118  Ala.  351;  Lea  v.  Iron  Belt 
Ueroantlle  Co.,  119  Ala.  271,  276; 
Roman  v.  Dimmick,  123  Ala.  360; 
Shickle  v.  Watts,  94  Mo.  410;  Van 
CleTO  V.  Berkey,  143  Mo.  109;  Kelly 
V.  Clark,  21  Mont.  291;  Coleman  v, 
Howe,  154  HI.  458;  Hastings  Malt- 
ing Ob.  o.  Iron  Range  Co.,  65  Minn. 
28;  Marshal  Foundry  Co.  v.  Killian, 
99  N.  C.  501;  Clayton  v.  Ore  Knob 
Co.,  109  N.  C.  385.  Compare  White- 
hill  V.  Jacobs,  75  Wis.  474;  Gogebic 
Inv.  Co.  V,  Iron,  etc.,  Co.,  78  Wis. 
427;  In  re  South  Mountain  Con- 
solidated M'g  Co.,  14  Fed.  Rep.  347; 
Spiague  V  Nat.  Bank,  172  III.  149. 
Actual  fraud  on  the  part  of  the  cor- 
poration and  stockholder  need  not 
be  shown.  Gillin  v.  Sawyer,  93  Me. 
)51.  When  a  person  receives  shares 
as  a  gift,  in  consideration  of  his  in- 
fluence and  service  in  recommend- 
ing the  goods  of  the  corporation, 
creditors  may  compel  him  to  pay  in 
the  amount  of  his  subscription. 
Savings  Bk.  v.  Stove  Co.,  105  Mich. 
535.  See,  also,  Eddystone  Ins  Co., 
In  re,  L.  R.  Ch.  Div.  1893,  III.  9. 

Where  stock  is  issued  in  good  faith 
for  property  supposed  to  equal  in 
value  the  amount  of  stock  issued  for 
it,  the  subscriber  will  not  be  liable  to 
creditors  because  subsequent  events 
show  that  the  property  was  worth 


I  less.  Coit  V.  Gold  Amalgamating 
Co.,  14  Fed.  Rep.  12;  S.  C,  aff'd  119 
U.  S.  343;  Fort  Madison  Bank  v.  Al- 
den,  129  U.  S.  372;  Brant  v.  Ehlen, 
59  Md.  1 ;  Penfield  v,  Dawson  Town 
&  Gas  Co.,  57  Neb.  231;  Kroenert  o. 
Johnston,  19  Wash.  96.  See  Coffin 
V.  Ransdell,  110  lud.  417,  and  §  723. 
The  stockholder  who  receives  bonds 
as  a  bonus  upon  paying  for  his  stock 
in  property  cannot  be  charged  thei'e- 
for.  The  bonds  may  not  be  enforce- 
able, but  no  obligation  to  pay  for 
them  exists  in  favor  of  the  creditor 
of  the  corporation.  Roman  v,  Dim- 
mick, 123  Ala.  366. 

^  Jackson  v,  Traer,  64  Iowa,  469.  In 
this  case  $:)50,000  of  stock  were  issued 
in  payment  of  a  debt  of  970,000. 
Contra,  Clark  v.  Bever,  139  U.  S. 
96. 

>  Brant  o.  Ehlen,  59  Md.  1;  Phelan 
0.  Hazard,  5  Dill.  45;  Steacy  v.  XAtt\e 
Rock,  etc.,  R.  R.  Co.,  lb.  348;  Fore- 
man 0.  Bigelow,  4  Clifif.  508;  Erskine 
0.  Loewenstein,  82  Mo.  301 ;  Johnson 
D.  Lull  man,  15  Mo.  App.  55;  S.  C..  88 
Mo.  567;  Keystone  Bridge  Co.  v.  Mc- 
Cluney,  8  Mo.  App.  496;  West  Nash- 
ville Mill  Co.  r.  Bank,  86  Tenn.  252; 
Morgan  v.  Howland,  89  Me.  484;  see 
Waterhouse  o.  Jamieson,  L.  R.  2 
H.  L.  Sc.  29.  Compare  Peck  v.  Coal- 
field Coal  Co.,  11  111.  App.  88;  Rail- 
road Co.  V.  Howard,  7  Wall.  392; 
Troup  V,  Horbach,  53  Neb.  795.  S 
522c. 
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assets  a 
*•  trust 
fund?" 
Recent 
cases. 


knowing  them  not  to  be  so,  liable  for  such  diflferenoe,^  or  for 
the  difference  between  what  he  gave  and  what  he  received  for 
them.^ 

§  702a.  The  doctrine  that  corporate  assets  constitute  a 
^Hrust  fand"  has  recently  been  impagned;'  and  as  certain 
decisions  of  the  Supreme  Court  of  the  United  States  might  give 
Corporate  the  Impression  that  this  doctrine  and  principles 
flowing  from  it  had  been  given  up,  that  court  has 
fblt  itself  called  on  to  use  the  following  language : 
*'  It  is  the  settled  doctrine  of  this  court  that  the 
trust  arising  in  favor  of  creditors  by  subscriptions  to  the  stock 
of  a  corporation  cannot  be  defeated  by  any  simulated  payment 
of  such  subscription,  nor  by  any  device  short  of  an  actual 
payment  in  good  faith.  And  while  any  settlement  or  satis- 
faction of  such  subscription  may  be  good  as  between  the 
corporation  and  the  stockholders,  it  is  unavailing  as  against 
the  claims  of  creditors.  Nothing  that  was  said  in  the  recent 
cases  of  Clark  v.  Bever,  139  U.  S.  96 ;  Fogg  v.  Blair,  139  U.  S. 
118;  or  Handley  v.  Stutz,  139  U.  S.  417,  was  intended  to 
overrule  or  qualify  in  any  way  the  wholesome  principle 
adopted  by  this  court  in  the  earlier  cases,  especially  as  applied 
to  the  original  subscribers  to  stock.  The  later  cases  were 
only  intended  to  draw  a  line  beyond  which  the  court  was 
unwilling  to  go  in  affixing  a  liability  upon  those  who  had 
purchased  stock  of  the  corporation,  or  had  taken  it  in  good 
faith  in  satisfaction  of  their  demands."  * 
§  702J.  One  of  the  points  decided  in  the  case  of  Handley 
V.  Stutz  was  that  only  stibseqtcent  creditors  could 
be  presumed  to  have  given  credit  to  the  company 
on  the  faith  of  an  issue  of  stock,  and  that  conse- 


••  Bonus  " 
stock. 


1  See  Boyton  t.  Hatch,  47  N.  Y.  225; 
Tallmadge  v.  Fishkill  Iron  Co.,  4 
Harb.  382;  PelVs  Case,  L.  R.  5  Cli. 
11;  of.  Tulare  Sav.  B'k  v.  Talbot,  131 
Cal.  45. 

3  Eyerman  v,  Krleckhaus,  7  Mo. 
App.  455.  Christensen  v.  Eno,  106 
N«  Y.  97,  appears  to  hold  that  a  cor- 
poration may  present  shares  of  its 
stock  to  shareholders,  and  that  on  its 
subsequent  insolvency  creditors  can- 
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not  compel  shareholders  who  have 
received  shares  as  a  gratuity  to  pay 
up  the  par  value  thereof.  Compare 
Clark  0.  Bever,  31  Fed.  Rep.  670. 

•  Hospes  V,  Xorth western  Mfg.  Co., 
48 Minn.  174;  see  §  7025.  The  present 
discussion  is  to  be  read  in  connectitm 
with  §§  522a-^22c,  and  note  to  §655. 

*  Camden  v.  Stuart,  143  U.  S.  104, 
113.  See  Kelly  v.  Clark,  21  Hoot 
291.    Compare  Uoyd  v.  Preston,  146 
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quently  they  alone  would  have  a  valid  claim  against  those 
shareholders  who  had  received  ^*  bonus  "  stock,  or  stock  issued 
for  less  than  its  par  value.^  In  connection  with  that  case 
the  decision  and  reasoning  in  Hospes  v.  Northwestern  Manu- 
&cturing  Co.'  are  of  interest.  There  the  court  held  that 
where  it  is  explicitly  agreed  between  the  corporation  and 
the  person  to  whom  stock  is  issued  that  it  shall  be  ^'  bonus " 
stock,  no  implied  promise  to  pay  for  it  can  arise  in  favor 
of  the  corporation,  and  hence  not  in  favor  of  any  creditor  of 
the  corporation  ;  the  creditor's  right  can  rest  only  on  a  fraud 
done  him ;  no  equity  exists  in  favor  of  a  creditor  whose  debt 
was  contracted  before  the  issue,  nor  in  favor  of  a  subsequent 
creditor  who  knew  of  the  agreement  under  which  the  "  bonus  " 
stock  was  issued.  The  court  then  refers  to  the  recent  cases 
in  the  Federal  Supreme  Court  and  continues  :  "  It  is  difficult 
if  not  impossible  to  explain  or  reconcile  these  cases  upon 
the  *  trust  fund'  doctrine,  or,  in  the  light  of  them,  to  predi- 
cate the  liability  of  the  stockholder  upon  that  doctrine. 
But  by  putting  it  upon  the  ground  of  fraud,  and  applying  the 
old  and  familiar  rules  of  law  on  that  subject  to  the  peculiar 
nature  of  a  corporation  and  the  relation  which  its  stockholders 
bear  to  it  and  the  public,  we  have  at  once  a  rational  and  logical 
ground  on  which  to  stand.  The  capital  of  a  corporation  is  the 
basis  of  its  credit.  It  is  a  substitute  for  the  individual  lia- 
bility of  those  who  own  its  stock.  People  deal  with  it  and 
give  it  credit  on  the  faith  of  it.  They  have  a  right  to  assume 
that  it  has  paid-in  capital  to  the  amount  which  it  represents 
itself  as  having ;  and  if  they  give  it  credit  on  the  faith  of  that 
representation,  and  if  the  representation  is  false,  it  is  a  fraud 
upon  them;  and,  in  case  the  corporation  becomes  insolvent, 
the  law,  upon  the  plainest  principles  of  common  justice,  says 
to  the  delinquent  stockholder :  ^  Make  that  representation  good 
by  paying  for  your  stock.'     It  certainly  cannot  require  the 

U.  S.  630,  opinion  of  court  per 
Brown,  J.  See  Fouche  o.  Merchants^ 
Nat.  Bank,  110  Ga.  827;  Van  Cleye 
».  Berkey,  143  Mo.  109. 

»  Handley  t>.  Stutz,  139  U.  S.  417; 
aco.  First  Nat.  B'k  v.  Mining  Co.,  42 
Minn.  327;  Oilman  o.  Gross,  97  Wis. 
^.    Cf.  Palmer  o.  Bank,   72  Minn. 


266.  Those  are  "  subsequent  cred- 
itors'*  whose  claims  arise  after  the 
resolution  to  issue  the  stock  has 
been  passed,  although  it  may  not 
have  been  distributed  till  after  their 
debts  accrued.  Handley  «.  Stutz, 
supra. 
s  48  Minn.  174. 
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invention  of  any  new  doctrine  to  enforce  so  familiar  a  role  of 
equity.  It  is  the  misrepresentation  of  fact  in  stating  the 
amount  of  capital  to  be  greater  than  it  really  is  that  is  the 
true  basis  of  the  liability  of  the  stockholder  in  such  cases ;  and 
it  follows  that  it  is  only  such  creditors  who  have  relied,  or 
who  can  fairly  be  presumed  to  have  relied,  upon  the  professed 
amount  of  capital,  in  whose  favor  the  law  will  recognize  and 
enforce  an  equity  against  the  holders  of  ^  bonus  stock.' "  ^ 

The  above  reasoning  is  certainly  forcible,  and  the  decision, 
as  well  as  that  in  Handley  v,  Stutz,  is  in  harmony  with  nsoal 
modes  of  conducting  the  affairs  of  corporations.  It  is  to  be 
borne  in  mind,  however,  that  the  ^^  trust  fund  "  doctrine  rests 
primarily  on  the  view  that  the  amount  of  stock  named  in  the 
charter  constitutes  a  statement  to  all  the  world  that  that  is  the 
amount  of  capital  on  which  the  corporation  is  to  do  business. 
Now,  as  it  would  seem  to  be  false  on  principle  to  say  that  the 
amount  of  stock  named  in  the  charter  does  constitute  such  a 
statement,  and  means  money  or  money's  worth,  but  that  no 
such  idea  is  connected  with  any  subsequent  issue  or  increase  of 
stock,  recent  cases  tend  to  uphold  the  indiscriminate  issue  of 
fictitious  stock. 

§  703.  Creditors  in  order  to  enforce  their  main  right  to 
Creditora'  ^^^^  ^^^  nominal  value  of  the  capital  stock  actually 
remedies,  pgj^  jjj,  have  the  subsidiary  right  to  compel  the 
directors  to  make  calls ;  ^  or  creditors  may  themselves  bring 


iHospesr.  Northwestern  Mfg.  Co., 
48  Minn.  174,  197,  Opinion  of  court 
per  Mitchell,  J.  See,  also,  Bickley  v. 
Schla^i  46  N.  J.  Eq.  532;  Hehherd  v. 
South  West  L.  A  G.  Co.,  55  N.  J.  Eq. 
18 ;  Wallace  t>.  Carpenter  Co.,  70 
Miun.  321 ;  and  Hastings  Malting  Co. 
V.  Iron  Range  Co.,  65  Minn.  28. 

3  See  §  661. 

In  the  ordinary  case  of  a  solvent 
corporation  there  is  no  liahility  on 
shareholders  to  pay  in  the  capital 
until  an  assessment  is  levied  by  the 
proper  corporate  authorities;  but 
when  the  corporation  becomes  in- 
solvent, especially  if  it  ceases  to  be  a 
going  concern,  this  condition  prece- 1 
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dent  ceases  to  exist,  and  payment  is 
compellable  at  the  suit  of  creditoxs, 
although  no  'assessment  has  been 
made.  Hatch  v.  Dana,  101  U.  S. 
205;  Wilbur,  Assignee,  v.  Stock- 
holders, In  re  Glen  Iron  Works,  18 
Bankr.  Reg.  178;  S.  C,  18  Phils. 
479;  Holmes  V.  Sherwood,  3  McCrarj, 
405;  Crawford  v.  Rohrer,  59  Md.599. 
See  Kohler  v.  Agassiz,  99  CaL  9. 
Compare  Seymour  v,  Sturges,  26  N. 
Y.  134. 

Unpaid  stock  *'  in  cases  of  iosol- 
vency  is  due  as  an  entirety;  it  is 
due  to  the  aggregate  of  the  credit- 
ors; only  so  much  is  due  as  is  reqai* 
site  to  discharge  the  indebtedneasof 


CHAP.  XIII.]       SHAREHOLDERS  AND  CREDITORS. 


[§  708. 


a  bill  in  equity  against  the  delinquent  shareholders.'  But 
a  creditor  cannot  sustain  a  bill  against  shareholders  for  satis- 
faction of  his  claim  from  their  unpaid  subscriptions  until  he 
has  exhausted  his  legal  remedies  against  the  corporation  and  its 


the  corporation  after  all  other  assets 
have    been    thereto   applied;    as   a 
necessary  consequent  there  must  be 
an  account  uf  debts,  assets,  and  un- 
paid capital  taken;  when  such  ac- 
count   has    been    taken,    and    the 
amount  required  from  each  stock- 
holder has  been  ascei*tained,  an  as- 
sessment ordering  the  payment  of 
such  proportionate  amount  by  each 
may  be  made  by  a  court  of  compe- 
tent jurisdiction  in  a  proceeding  in 
which  the  corporation  and  the  stock- 
holders should  be  made  defendants. 
**  I  consider  it  as  the  clear  result 
of  the  authorities  that,  except  in 
cases  where  the  corporate  author- 
ities   have    themselves   made    calls 
which  are    authorized  by  the  sub- 
scription contracts,   there  is  abso- 
lutely no  liability  of  any  kind  what- 
ever, on  the  part  of  the  stockholder 
to  pay  any  part  of  his  unpaid  capital, 
except  under  and  by  force  of  an  as- 
sessment   made  as   above   stated/' 
.  Bunn's  Appeal  (or  Lane's  Appeal), 
105  Pa.  St  49,  67,  per  Green,  J.,  giv- 
ing opinion  of  the  Supreme  Court  of 
Pennsylvania.  This  case  disapproves 
In  re  Glen  Iron  Works,  13  Weekly 
Notes,  387;  S.  C,  13  Phila.  479.    See, 
also,  BelPs  Appeal,  116  Pa.  St.  88, 
and  compare  Citizen's,  etc.,  S'v'gs 
B'k  0.   GiUespie,    115   Pa.   St.   564; 
Cumberland  Lumber  Co.  v,  Clinton 
HiU  Lumber  Co.,  57  N.  J.  Eq.  627. 
Consequently,  on  the  insolvency  of  a 
corporation,    unpaid   and    uncalled 
amounts  due  upon  the  capital  stock 
cannot  be  attached  by  a  judgment 
cieditor  of  the  corporation  by  means 
of  an  attachment  execution.    Bunn's 
Appeal,  mpra. 


1  Gaff  V.  Flesher,  33  Ohio  St.  107; 
Harmon  V.  Page,  62  Cal.  448;  Baines 
V.  Babcock,  95  Cal.  581;  Universal 
Fire  Ins.  Co.  ©.  Tabor,  16  Col.  531; 
Washington  SVgs  Bk.  v.  Butchers' 
(fe  D.  B'k,  107  Mo.  133;  Bailey  o. 
Pittsburg  Coal  R.  Co.,  139  Pa.  St. 
213;  Lane's  Appeal,  105  Pa.  St.  49; 
Allen  V.  Montgomery  K.  K.  Co.,  11 
Ala.  437,  449;  High  tower  v,  Thorn- 
ton, 8  Ga.  486,  504 ;  Harmon  v.  Hunt, 
116  N.  C.  678;  see  Jones  o.  Jarman, 
34  Ark.  323;  Haslett  v.  Wotherspoon, 
1  Strobh.  £q.  (S.  C.)  209;  Martin  v. 
South  Salem  Land  Co.,  94  Va.  28; 
Harris  v.  Gateway  Land  Co.,  128 
Ala.  652.  A  shareholder  cannot 
plead  against  creditors,  that  interest 
on  instalments  already  paid  in,  has 
not  been  paid  him  by  the  corpora- 
tion as  promised.  Wood  d.  Pearce,  2 
Disney  (Ohio),  411.  See,  also,  cases 
in  succeeding  notes.  But  an  action 
at  law  does  not  lie  by  a  creditor 
against  a  shareholder  for  unpaid 
subscriptions.  Patterson  v.  Lynde, 
106  U.  S.  519;  Van  Pelt  c.  Gardner, 
54  Neb.  702;  Burch  v.  Taylor,  1 
Wash.  245.  See  Bunn's  Appeal, 
supra.  But  compare  Potts  v.  Wal- 
lace, 146  U.  S.  689.  A  statute  giving 
creditors  a  right,  on  return  of  execu- 
tion against  corpoi-ations  unsatisfied, 
to  an  execution  against  shareholders 
to  the  extent  of  their  unpaid  sub- 
scriptions, does  not  increase  share- 
holders' liability,  and  is  constitu- 
tional. Hill  V.  Merchants'  Ins.  Co., 
134  U.  S.  515.  A  stockholder  cannot 
be  garnisheed  on  his  unpaid  sabscrip- 
tion  by  a  creditor  of  the  corporation, 
when  no  call  has  been  made.  KcKel- 
vey  t>.  Crockett,  18  Nev.  238.    As  to 
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§  704.]      THE  LAW  OF   PRIVATE  COBPOBATION8.  [CHAP.  XHI. 


property.^    Thoagh  it  would  seem  that  this  last  rale  is  inap- 
plicable to  creditors  of  a  dissolved  corporation  who  can  obtahi 
no  judgment  at  law  against  it.' 
§704.   A  creditor  suing  for  satisfaction  of  his  debt  may 
properly,  and,  accordiug  to  the  majority  of  dedsions, 
PMtieTin      must  sue  on  behalf  of  himself  and  all  other  creditors 
bujs!^"*      who  are  willing  to  join.     For  the  unpaid  subscrip- 
tions constitute  a  fund  for  the  benefit  of  all  the 
creditors.'    In  such  an  action  it  is  proper  to  join  all  the  share- 
holders as  defendants ;  and  if  the  latter  are  too  numerous  to  be 
joined,  or  if  some  of  them  are  unknown  to  the  plaintiff,  or  in- 
solvent, or  beyond  the  jurisdiction  of  the  court,  the  creditors' 
bill  should  contain  allegations  to  this  effect.^    The  corporation 
should  also  be  made  a  party  defendant.*^ 


the  assignment  by  the  oorporatioii  of 
unpaid  eubscriptions,  see  {§  643, 707. 
As  to  right  of  receiver  of  an  insol- 
Tent  foreign  corporation  to  sue  for 
unpaid  subscriptions,  see  §  398,  note. 

^  Terry  v.  Anderson,  05  U.  S.  623, 
636;  Sturges  o.  Yanderbilt,  73  N.  Y. 
384;  Blake  v.  Hinlcle,  10  Terger 
(Tenn.),  218.  See  Hatch  o.  Dana, 
101  U.  S.  205;  Marsh  t>.  BuiToughs, 
1  Woods,  463 ;  Remington  o.  Samana 
Bay  Co.,  140  Mass.  494;  Thomson- 
Houston  Elec.  Co.  V.  Murray,  60  N. 
J.  L.  20;  Wehn  v.  Fall,  56  Neb.  548. 
The  Federal  Supreme  Court  holds 
that  the  plaintiff  must  have  obtained 
judgment  against  the  corporation  in 
the  courts  of  the  state  where  he  seeks 
to  sue  the  shareholder,  or  show  that 
it  was  impossible  to  do  so,  before  he 
can  maintain  an  action  for  unpaid 
subscription  against  the  shareholder. 
National  Tube  Works  Co.  v.  Ballon, 
146  U.  S.  517.  See,  also.  Swan  Land 
Co.  V.  Frank,  148  U.  S.  603;  Hard< 
ware  Co.  v.  Milling  Co.,  18  Utah,  423. 
As  to  the  effect  in  such  a  suit  of  a 
judgment  against  a  corporation, 
see  §  737. 

*  Terry  v.  Anderson,  supra ;  com- 
pare Sturges  V.  Yanderbilt,  supra; 
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Remington  «.  Samana  Bay  Co.,  140 
Mass.  494. 

*See  Dabney  v.  Bank  of  South 
Carolina,  3  S.  C.  124;  Sawyer  v 
Hoag,  17  Wall.  610;  Hickling  v. 
Wilson,  104  III.  54;  Lane^s  Appeal, 
105  Pa.  St.  49;  Brundage  v.  Moou- 
mental  (rold,  etc.,  M^g  Co.,  12  Oreg. 
322;  Patterson  t.  Lynde,  112111 196; 
Pickering  v.  Hastings,  56  Neb.  201; 
Welch  0.  Sargent,  127  Cal.  72.  This 
rule  holds  good  though  the  corpo- 
ration be  a  foreign  corporation.    lb. 

^  Adler  o.  Milwaukee  Patent  Brick 
MT g  Co.,  13  Wis.  57;  Vlck  v.  Lane,  * 
56  Miss.  681;  Wetherbee  v.  Baker,  85 
N.  J.  Eq.  501 ;  Holmes  v.  Sherwood, 
3  McCrary,  405;  Bronson  v.  Insurance 
Co.,  85  N.  C.  411.  See  Hadleyv. 
Russell,  40  N.  H.  109;  Ericksonv. 
Nesmith,  46  N.  H.  371;  Trust  Co.  v. 
Loan  Co.,  92  Me.  444. 

*  Wetherbee  o.  Baker,  35  N.  J.  Eq. 
501 ;  Perkins  v.  Sanders,  56  Miss.  733; 
Holmes  o.  Sherwood,  3  McCrary, 
405;  Patteraon  v.  Lynde,  112  111.  196; 
Potter  V.  Dear,  95  Cal.  578;  cwtra, 
that  corporation  is  not  a  necessary 
party,  see  German  Nat  Banlc  e. 
Farmers  &  Merchants  Bank,  54  Neb. 
593. 


CHAP.  Xin.]      SHABEHOLDEBS  AKD  CREDITORS. 


[§  705. 


§  70S.  The  corporation  being  insolvent,  no  doubt  any  cred- 
itor not  made  a  party  to  the  bill  has  a  right  to  come  in  and  in- 
sist on  a  ratable  distribution  of  the  corporate  assets,  which 
include  unpaid  subscriptions.^  And  a  creditor's  bill  that  is 
properly  framed  will  be  in  a  form  to  enable  any  creditor  to 
join.*  It  would,  however,  work  hardship  if  a  creditor  who  sues 
in  a  court  of  equity  to  reach  assets  of  the  corporation  which  he 
cannot  subject  to  his  claim  in  an  action  at  law,  were  in  all  cases 
obliged  to  make  all  the  shareholders  parties,  or  even  to  bring 
his  suit  on  behalf  of  all  the  creditors.  To  insist  on  this  would 
practically  force  a  creditor  seeking  such  equitable  relief  to  bring 
a  bill  for  the  winding  up  of  the  corporation ;  which  is  certainly 
not  incombent  on  him.^ , 

Thus,  in  Marsh  v.  Burroughs,^  a  bill  was  brought  by  certain 
judgment  creditors  of  a  bank  against  a  portion  of  the  share- 
holders, to  compel  them  to  satisfy  the  plaintiffs'  judgments 
from  the  unpaid  subscriptions  due  on  the  defendants'  shares. 
The  bill  alleged  that  the  stock  of  the  bank  was  divided  into 
twenty  thousand  shares,  held  by  a  great  number  of  share- 
holders in  different  states,  some  of  whom  were  insolvent. 
Although  the  objection  was  made  that  the  proper  parties  were 
not  before  the  court.  Justice  Bradley  sustained  the  bill,  saying 
in  the  course  of  his  opinion :  ^^  A  judgment  creditor  who  has 
exhausted  his  legal  remedy,  may  pursue  in  a  court  of  equity 
any  equitable  interest,  trust,  or  demand  of  his  debtor,  in 
whosesoever  hands  it  may  be.  And  if  the  party  thus  reached 
has  a  remedy  over  against  other  parties  for  contribution  or 
indemnity,  it  will  be  no  defence  to  the  primary  suit  against 
him  that  they  are  not  parties.  If  a  creditor  were  to  be  stayed 
until  all  such  parties  could  be  made  to  contribute  their  pro- 
portionate share  of  the  liability,  he  might  never  get  his 
money. " ' 


^  See  Pfohl  o.  Simpson,  74  N.  T. 
137;  Harr  o.  Bank  of  West  Tennes- 
see, 4  Ooldw.  (Tenn.)  471;  Adler  v, 
Milwaukee  Patent  Brick  MTg  Co., 
13  Wis.  67;  Osgood  «.  Lay  tin,  3 
KeyesCN.  Y.),  621. 

'Saoh  was  the  form  in  Hatch  v. 
Dana,  101  U.  S.  206,  and  Ogilvie  r. 
Knox  Ins.  Co.,  22  How.  8S0. 


*  See  Crawford  v.  Rohrer,  69  Md. 
699;  Martin  v.  South  Salem  Land  Co., 
94  Va.  28. 

«  1  Woods,  463. 

<  Marsh  v.  Burroughs,  1  Woods, 
463,  468.  See,  also,  Bartlett  v.  Drew, 
67  N.  T.  687. 
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§  707.]       THE  LAW   OF  PBIVATB  CORPORATIONS.  [CHAP.  Xm. 

§  706.  So  in  Hatch  v.  Dana,*  a  creditor's  bill  brought 
against  a  portion  of  the  shareholders,  not  to  wind  up  the 
company,  bat  simply  to  obtain  the  payment  of  the  plaintifTs 
debt  out  of  unpaid  subscriptions,  was  sustained  by  the  Su- 
preme Court  of  the  United  States.  "  The  liability  of  a  sub- 
scriber for  the  capital  stock  of  a  company  is  several,  and  not 
joint.  By  his  subscription  each  becomes  a  several  debtor 
to  the  company,  as  much  so  as  if  he  had  given  his  promissory 
note  for  the  amount  of  his  subscription.  At  law,  certainly, 
his  subscription  may  be  enforced  against  him  without  jdader 
of  other  subscribers ;  and  in  equity  his  liability  does  not  cease 
to  be  several.  A  creditor's  bill  merelv  subro^tes  the  creditor 
to  the  place  of  the  debtor,  and  garnisb.ees  the  debt  due  to  the 
indebted  corporation.  .  .  .  We  hold  that  the  complainant 
was  under  no  obligation  to  make  all  the  shareholders  of  the 
bank  defendants  in  his  bill.  It  was  not  his  duty  to  marshal 
the  assets  of  the  bank,  or  to  adjust  the  equities  between  the 
corporators.  In  all  that  he  had  no  interest.  The  appellants 
may  have  had  such  an  interest,  and,  if  so,  it  was  quite  in  their 
power  to  secure  its  protection.  They  might  have  moved  for 
a  receiver,  or  they  might  have  filed  a  cross-bill,  obtained  a 
discover}'  of  the  other  stockholders,  brought  them  in,  and 
enforced  contribution  from  all  who  had  not  paid  their  stock 
subscriptions.  Their  equitable  right  of  contribution  is  not 
yet  lost." « 

§  707.  Instead  of  himself  suing,  a  creditor  may  apply  for 
the  appointment  of  a  receiver,  whose  function  it 
ment  of        vviU  be  to  coUect  unpaid  subscriptions.^    And  after 
Assignee  in   ^^^  appointment  of  a  receiver,  a  creditor  cannot 
^^^^  bring  suit  in  his   own  name  for  unpaid  subscrip- 

tions ;  nor  prosecute  a  suit  further  if  he  has  already 


»  101  U.  S.  206. 

«  Hatch  p.  Dana,  101  U.  S.  205, 211, 
214;  opinion  of  the  court  per  Strong, 
J.;  accord,  Ogilvie  v,  Knox  Ins.  Co., 
22  How.  380;  CorneU  A  Michler^s 
Appeal,  114  Pa.  St.  153;  Balnea  v. 
Babcock,  05  Cal.  581;  Pierce  v.  Mil- 
waukee Oonst'n  Co.,  38  Wis.  253; 
Palmer  V.  Woods,  149111. 146;  Fouche 
0.  Merchants^  Nat.  Bank,    110  Ga. 
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827;  HarreU  v.  Blount,  112  6a.  711; 
Cooper  c.  Security  Co.,  127  N.  C. 
219.  See  Smith,  Rec'r,  v,  JohnsoD, 
57  Oh.  St.  486;  Walter  v.  Merced 
Academy  Ass'n,  126  Cal.  682.  Com- 
pare Griffith  D.  Mangam,  78  N.  T. 
611  ;  Thompson  v.  Bene  SsTings 
Bank,  19  Nev.  103. 

>  See  §  542. 

A  reoeiver  should  not  call  on  share- 


CHAP.  Xm.]       SHABEHOLD£HS  AND  GBia>ITOBS. 


[§  708. 


begun  one.^  Unpaid  subscriptions,  moreover,  being  part  of 
the  assets  of  the  corporation,  pass  by  a  decree  in  bankruptcy  to 
its  assignee ;  after  which  he  and  not  the  creditors  should  sue 
for  them.  And  the  mere  fact  that  the  assignee  has  delayed 
for  two  years  in  bringing  soit  does  not  enable  creditors 
to  sue.' 

§  708.  Creditors  may  also  restrain  shareholders  from  with- 
drawing the  corporate  funds  to   the  injury  of  the  former, 
and  can  recover  such  funds  from  shareholders  who  have  im- 
properly received  them.'    For  instance,  the  share-  Rj^jhtBof 
holders  of  an  insolvent  bank  are  not  entitled  to  re-  creditors 
ceive  or  divide  among  themselves  any  of  its  assets  share- 
until  its  debts  and  liabilities  are  fully  discharged.^  prop^y 
And  an  action  may  be  maintained  by  the  receiver  J^g^^' 
of  an  insolvent  corporation  against  its  shareholders  ^^  ^^^ 
to  recover 'sums  received  by  them  as  dividends  when  the  cor- 
poration  was  insolvent.^     But  where   dividends   have  been 


holders  for  the  balance  of  their  un- 
paid subscriptions  in  order  to  pay 
creditors,  until  the  whole  amount  of 
the  corporate  indebtedness  is  deter- 
mined and  the  liability  of  each  share- 
holder fixed.  Chandler  v.  Keith,  42 
Iowa,  99;  Mann  9.  Pentz,  3  New  York, 
415.  But  see  Dayton  0.  Borst,  31 
N.  Y.  435. 

1  Kankine  v.  ElUot,  16  N.  Y.  3T7; 
Brown  9.  Brink,  Rec'r,  57  Neb.  606. 
See  §  690,  note. 

In  a  creditor*B  action  ag^nst  an 
insoWent  corporation  for  the  ap- 
pointment of  a  receiver,  a  court  has 
no  jurisdiction  to  grant  an  inter- 
locutory order  making  an  assess- 
ment on  the  unpaid  stock,  as  against 
shareholders  not  parties  to  the  bill, 
the  bill  containing  no  allegation 
that  they  are  too  numerous  to  be 
made  parties.  Lamar  Ins.  Co.  v. 
Hildreth,  55  Iowa,  248. 

>Lane  0.  Nickerson,  99  IH.  284. 
But  a  J>ill  brought  by  creditors, 
alleging  collusion  between  the  cor- 
poration, its  assignee,  and  its  debt- 

45 


ors,  may  be  sustained.  Stocks  v. 
Van  Leonard,  8  Ga.  511. 

8  Bartlett  v.  Drew,  57  N.  Y.  587; 
Singer  v.  Hutchinson,  183  HI.  606. 
See  §  656. 

*  Wood  V.  Dummer,  3  Mason,  308; 
Hollister  v.  Hollister  Bank,  2  Keyes 
(N.  Y.),  245. 

^  Osgood  9.  Lay  tin,  3  Keyes  (N. 
Y.),  521;  Lexington  Life,  etc.,  Ins. 
Go.  V,  Page,  17  B.  Mon.  (Ky.)412; 
Grant,  Assignee,  9.  Ross,  100  Ky.  44; 
Grant  v.  Southern  Contract  Co.,  104 
Ky.  781;  Davenport,  Rec^r  9.  Lines, 
72  Conn.  118.  Especially  if  the  divi- 
dends were  paid  out  of  capital. 
William  9.  Boice,  38  N.  J.  £q.  364. 
Although  a  statute  makes  the  direct- 
ors personally  liable  for  all  divi- 
dends paid  out  of  capital.  lb.; 
§§  566,  567.  It  has  been  held  that  a 
receiver  of  a  national  bank,  upon  the 
corporation's  becoming  insolvent, 
cannot  recover  dividends  paid  out 
of  capital  if  the  corporation  was 
solvent  at  the  time,  and  the  stock- 
holder received  them  in  good  faith. 
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§  710.]      THE  LAW   OF  PRIVATE  C0BP0RATI0N8.  [CHAP.  ZHI. 


SbftrahoM- 
en  in  what 
respect 
trustees  for 
creditors. 


properly  paid  from  profits,  the  company  being  solvent  at  the 
time,  its  subsequently  accruing  insolvency  will  not  enable 
creditors  to  recover  such  dividends  from  the  shareholders  who 
have  received  them.^ 
§  709.  Since  the  unpaid  subscriptions  just  as  much  as  those 
which  are  actually  paid  in,  are  held  to  constitute 
the  capital  of  the  corporation,^  shareholders  to  the 
extent  of  their  unpaid  subscriptions  have  in  their 
possession  funds  to  which  creditors  of  the  corpo- 
u^uuTi^.  ration  may  be  entitled;  and  shareholders  may 
therefore,  to  the  extent  of  their  unpaid  subscrip- 
tions, be  regarded  as  trustees  for  creditors.^  Accordingly, 
the  statute  of  limitations  does  not  run  against  the  right  of 
creditors  to  enforce  the  payment  of  unpaid  subscriptions  until 
the  corporation  has  ceased  to  be  a  going  concern,^  or  until  a 
valid  call  has  been  made  by  the  directors  or  by  a  court  of  com- 
petent jurisdiction,  or  at  least  some  authorized  demand  has  been 
made  on  the  subscriber.^ 

§710.  Further,  the  body  corporate  derives  its  powers  to 
act  as  such  from  the  constitution  of  the  corporation ;  a  propo- 
sition which  involves  the  further  proposition  that  it  must  ex- 
ercise its  powers  in  accordance  with  the  terms  of  such  con- 
stitution.   These  powers,  accordingly,  cannot  be  exercised  in 


McDonald,  Rec'r,  v.  WiHiams,  174  U. 
8.  397.  Similarly  a  prefeiTed  share- 
holder is  postponed  to  credi  tors.  St. 
John  V,  Erie  Railway  Co.,  22  WaU. 
136.  In  snoh  an  action  the  receiver 
may  make  the  creditors  parties  to 
restrain  them  from  bringing  separate 
snite  against  the  shareholders.  Os- 
good V,  Laytin,  8upra» 

1  Reid  V.  Eatonton  WVg  Co.,  40 
Ga.  98.  See  McLean  o.  Eastman,  21 
Hun,  312. 

<  See  1 601. 

s  See  §1  41-47. 

«  AHibone  v.  Eager,  40  Pa.  St  48, 
54;  Payne  v.  Ballard,  23  Miss.  88; 
Curi7  V.  Woodward,  53  AlA.  371, 376. 
See  Harmon  v.  Page,  62  Oal.  448; 
First  Nat.  B'k  v.  Green,  64  Iowa,  445; 
Wilkins  9.   Worthen,  62  Ark.  401; 
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Swearingen  v.Dairy  Co., 198  Pa.  St  08. 
It  was  held  in  Glenn  v.  Marbnry,  145 
U.  S.  499,  that,  though  a  corpora- 
tion 18  insolvent  and  in  the  hands  of 
a  receiver,  the  statute  of  limitations 
does  not  begin  to  run  until  an  assess- 
ment has  been  made ;  and  see  Semple 
V.  Glenn,  91  Ala.  245;  Van  Pelto. 
Gardner,  54  Neb.  702. 

^Scovill  V.  Thayer,  105  United 
States,  143,  155;  Hawkins  r.  Glenn, 
131  U.  S.  319;  Glenn  o.  Liggett,  135 
U.  S.  533;  Great  Western  Tel.  Co.  e. 
Gray,  122111.630;  Washington  SV'gs 
B'k  V.  B.  A  D.  B'k,  107  Mo.  133; 
Western  R.  R.  Co.  v.  Avery,  64  N.  a 
491;  Harris  o.  Gateway  Land  Co., 
128  Ala.  652.  See  Glenn  «,  Sftxton, 
68Cal.  853. 


CHAP.  XIII.]       SUABBHOLDEBS  AND  0BEDIT0B8. 


[§  711. 


disregard  of  interests  whioh  just  as  muoh  as  the  interests  of 
shareholders  are  protected  by  rights  which  are  the  manifesta- 
tions of  legal  rules  contained  in  the  constitution.  And,  there- 
fore^  in  so  far  as  shareholders,  constituting  the  body  corporate, 
have  power  to  control  the  funds  in  which  creditor  have 
legally  protected  interests,  shareholders  must  be  regarded  as 
occupying  towards  them  a  position  of  trust ;  for  the  latter  have 
ordinarily  no  voice  in  the  corporate  management.  As  Jus- 
tice Miller  said,  giving  the  opinion  of  the  Federal  Supreme 
Ciourt,  in  Sawyer  v.  Hoag:^  "But,  after  all,  this  artificial 
body  is  but  the  representative  of  its  stockholders,  and  exists 
mainly  for  their  benefit,  and  is  governed  and  controlled  by 
them  through  the  officers  whom  they  elect ;  and  the  interest 
and  power  of  legal  control  of  each  shareholder  is  in  exact 
proportion  to  the  amount  of  his  stock.  It  is,  therefore,  but 
just  that  when  the  interest  of  the  public,  or  of  strangers  deal- 
ing with  the  corporation,  is  to  be  affected  by  any  transaction 
between  the  stockholders  who  own  the  corporation,  and  the 
corporation  itself,  such  transaction  should  be  subjected  to  a 
rigid  scrutiny,  and  if  found  to  be  affected  with  anything  un- 
fair toward  such  third  person,  calculated  to  injure  him,  or 
designed  intentionally  and  inequitably  to  screen  the  stock- 
holder from  loss  at  the  expense  of  the  general  creditor,  it 
should  be  disregarded  or  annulled  so  far  as  it  may  inequitably 
affect  him."^ 

§  711.  Thus,  the  Federal  Supreme  Court  has  held  that  a 
foreclosure  sale,  made  after  a  railroad  company,  the  mortgagor, 
had  become  insolvent,  and  expedited  by  an  arrangement  be- 
tween the  mortgagees  and  the  shareholders,  by  which  the  former 
received  a  part  of  the  debt  due  them  and  the  latter  the 


»17  Wall  610,  e28. 

'  Compare  Arkansas  Rirer,  etc., 
Co.  V.  Farmers*  L.  A  T.  Co.,  13  Col. 
687.  ThuB,  an  insolvent  bank  can- 
not conTey  its  property  to  pay  a 
debt  due  its  sole  shareholder.  Swap- 
son  9.  Bank,  9  Lea  (Tenn.),  713. 
Bat  it  has  been  held  that  a  share- 
holder may  avail  himself  of  his  supe- 
rior advantages  to  obtain  security 
for  debts  due  him,  to  the  exclusion 


of  other  creditors  of  the  corporation. 
The  court  said  that  shareholders  and 
strangers  who  are  craditors  stood  on 
very  unequal  terms;  but  it  seemed  to 
be  an  inequality  allowed  by  the  law 
and  understood  by  persons  contract- 
ing with  the  corporation.  Whit  well 
0.  Warner,  20  Vt  425,  444.  See 
Keichwald  v.  Commercial  Hotel  Co., 
106  111.  439,  462. 
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§  718.]       THE  LAW  OF  PSIVATB  COSPOBATI0N8.  [CHAP.  Xm. 


§  712. 


Classes  of 

Htatutes 

imposiiig 

personal 

liabiUty. 


remainder  of  the  proceeds^  is  fi-aadolent  as  against  the  general 
creditors  of  the  oompany;  and  this,  although  the  road  was 
mortgaged  fai*  above  its  value,  and  did  not  on  the  sale  in  open 
market  bring  nearly  enough  to  satisfy  even  the  mortgage 
debts.^ 

Statutes  imposing  individual  liability^  faU  under 
t3¥o  heads :  those  which  make  the  shareholders 
jointly  and  severally  liable  for  all  the  debts  of  the 
corporation,  and  those  which  add  a  further  limited 
liability  to  the  liability  arising,  according  to  the 
general  rules  of  corporation  law,  from  subscribing  fur  stock. 
The  extent  of  this  limited  liability  may  be  made  dependent 
on  the  number  of  shares  held,  or  on  the  proportion  which  that 
number  bears  to  the  whole  pumber  of  shares  in  the  capital 
stock.  Statutes  imposing  a  limited  liability  may  be  sub- 
divided into  those  in  accordance  with  the  tenor  and  import  of 
which  a  single  creditor  may  sue  a  single  shareholder  at  law ; 
and  those  which  are  construed  to  render  the  shareholders  liable 
to  contribute  a  proportionate  amount  to  a  common  fund  for  the 
ratable  benefit  of  all  creditors.  To  enforce  the  liability  of 
shareholders  under  the  latter,  all  the  creditors  must  join  in  a 
suit  in  equity,  or  one  creditor  must  sue  in  equity  on  behalf 
of  all  other  creditors ;  and  in  so  far  as  is  practicable,  all  the 
shareholders  must  be  joined  as  defendants. 
§  713.   It   is  ordinarily   provided   by  all  these  statutes^ 


1  Railroad  Co.  «.  Howard,  7  Wall. 
392.  But  compare  Pennsylvania 
Transportation  Co.'s  Appeal,  101  Pa. 
St.  576,  where  it  was  held  that  the 
bondholders  and  shareholders  of  a 
railroad  company  may  unite  for  the 
purchase  of  the  property  of  the  com- 
pany at  a  contemplated  foreclosure 
sale,  to  prevent  a  sacrifice  of  the 
property;  and  if  the  agraement  and 
sale  are  fair,  they  do  not  operate  as  a 
fraud  on  a  creditor,  who  had  notice 
of  the  sale  and  an  opportunity  of 
bidding.  But  a  creditor  who  is  also 
a  shareholder  and  rotes  for  and  par- 
ticipates in  the  distribation  of  the 
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property  of  the  corporation  oannot 
invoke  the  doctrine  that  it  is  a  trust 
fund,  which  be  can  follow  into  the 
hands  of  the  individual  sharehold- 
ers. Fort  Madison  Bank  v,  Alden, 
120  U.  S.  372;  Thompson  o.  Bemis 
Paper  Co.,  127  Mass.  595. 

^  Statutes  imposing  a  further 
liability  on  shareholders  towards 
creditors,  do  not  impliedly  deprive 
creditors  of  their  right  to  enforce 
payment  of  subscriptions  for  stock. 
See  Bunn's  Appeal,  105  Pa.  St  49; 
Warner  v.  Callender,  20  O.  St.  190; 
Washington  S'v*gs  B'k  «.  R  A  D. 
B'k,  107  Mo.  133. 


CHAP.  Xin.]       SHABEHOLDBRS  AND  CRKDITORS. 


[§  714. 


those  which  impose  a  limited,  as  well  as  those  which 
impose  an  unlimited  liability — ^that  a  creditor  shall  ^^[Safled 
obtain  judgment  against  the  corporation,  and  that  f^^^?? 
execution  shall  be  levied  thereunder,  and  returned  corpora- 
wholly  or  partially  unsatisfied  before  he  can  proceed 
against  a  shareholder  individually.^ 

§  714.  The  general  nature  of  the  personal  statutory  liability 
of  shareholders  for  corporate  indebtedness  has  been 
much  discussed;^  some  courts  having  held  such  lia-  statutory 
bility  to  be  that  of  partners ;  while  in  Michigan  it  is 
said  to  be  that  of  guarantors.    The  truth  is,  the  liability  of 


1  But  these  conditions  precedent 
are  not  always  imposed.  Thus,  when 
it  was  provided  by  a  certain  charter 
that  the  '*  members  of  the  company 
shall  be  jointly  and  severally  liable 
for  all  debts  and  contracts  made  by 
the  company  until  the  whole  amount 
of  the  capital  stock  fixed  and  limited 
by  the  corporation**  is  paid  in,  it 
was  held  that  the  liability  of  share- 
holders was  unconditional,  original, 
and  immediate,  not  dependent  on 
the  insufficiency  of  the  corporate 
assets,  and  not  collateral  to  that  of 
the  corporation,  upon  the  event  of 
its  insolvency;  and  that  upon  a  bill 
filed  against  a  corporation  for  a  debt 
under  seal,  the  shareholders  were 
properly  made  parties,  in  order  to 
avoid  a  multiplicity  of  suits.  Man- 
ufacturing Co.  V,  Bradley,  105  U.  S. 
175.  See,  also,  Culver  v.  Third  Nat. 
B*k,  64  111.  628;  Bird  v.  Calvert,  22 
S.  C.  292. 

On  the  other  hand,  such  conditions 
maybe  implied  from  the  tenor  of  the 
statute.  Thus,  where  shareholders 
in  a  bank  were  made  liable  jointly 
and  severally  to  creditors  for  the  de- 
posito,  it  was  held  that  their  liability 
was  secondary,  and  could  not  be  en- 
forced until  the  assets  of  the  bank 
had  been  exhausted.  Mean*s  Ap- 
peal, 85  Pa.  St.  75.  See,  also.  Har- 
per 9.  Union  WVg  Co.,  100  HI.  225. 


Compare  Hatch  v.  BuiTOughs,  1 
Woods,  439;  Grindle  v.  Stone,  78 
Me.  176;  Trust  Co.  o.  Loan  Co.,  92 
Me.  444.  See,  also,  §  724.  After  an 
insolvent  corporation  has  made  an 
assignment,  the  rule  requiring  a  re- 
turn of  execution  against  it  unsatis- 
fied before  proceeding  against  share- 
holders on  their  statutory  liability 
no  longer  applies.  Barrick  v.  Gif- 
f  ord,  47  O.  St.  180. 

>  The  statutory  liability  of  share- 
holders, whether  limited  or  unlim- 
ited, which  last  is  unusual,  ordinarily 
arises  ex  contractile  and  is  not  a  pen- 
alty. See  Norris  v.  Wrenschall,  H4 
Md.  492;  Flash  v.  Conn,  109  U.  S. 
371.  Such  liability  cannot  be  re- 
pealed so  as  to  affect  the  vested 
rights  of  creditors.  Hawthorne  v. 
Calef,  2  Wall.  10;  Provident  S'v'gs 
Ins.  V.  Jackson  Place  Skating  Rink, 
52  Mo.  552.  Not  even  by  a  state  con- 
stitutional amendment.  St.  Louis 
R*y  Supplies  Co.  v.  Harbine,  2  Mo. 
App.  134.  See  §§  500,  501 ;  also  §  735. 
It  survives  the  death  of  a  share- 
holder, and  attaches  to  his  personal 
representatives.  Richmond  v.  Irons, 
121  U.  S.  27;  Grew  v.  Breed,  10  Met. 
(Mass.)  569;  Cochran  v.  Wiechei-s, 
119  N.  T.  399;  Hansen  v.  Davison,  73 
Minn.  454. 

Wliere  this  liability  sounds  in  con- 
tract it  will  be  enforced  outside  the 
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§  716.]         THE  LAW  OF  PRIVATE  OORPORATIONS.    [CHAP.  XUL 


shareholders  under  statutes  imposing  individual  liability  for 
corporate  indebtedness  is  the  liability  of  shareholders  under 
sv^h  statuiesy  and  to  speak  of  it  as  the  liability  of  goarantors, 
or  the  liability  of  partners,  is  to  call  it  what  it  is  not.^ 

§  715.  That  it  is  not  the  liability  of  guarantors  seems  too 
evident  to  require  argument.  Suretyship  is  a  legal  institution 
composed  of  peculiar  rules  based  on  the  general  notion  that  a 
surety  is  a  man  conferring  a  benefit  and  receiving  none  in  re- 
turn, whose  contract,  therefore,  is  to  be  construed  strictly  in 
his  own  favor.^  It  is  evident  that  the  situation  of  a  share- 
holder is  very  different,'  and  the  decision  in  the  Michigan 
case,^  that  the  shareholder  was  a  guarantor  who  was  discharged 
because  time  was  given  the  corporation,  is  against  the  weight 
of  authority,  and  apparently  a  mistaken  decision.' 


Umito  of  the  Btate  chartering  the 
corporation;  at  least,  if  the  necessary 
l>artie8  can  be  brought  within  the 
jurisdiction  of  the  foreign  court. 
Hodgson  V.  Gheever,  8  Mo.  A  pp.  318. 
Compare  Lowry  v.  Inman,  46  N.  Y. 
119.    See  §  394. 

Thus  liability  attaching  to  share- 
holders until  the  total  capital  stock 
is  paid  in,  and  a  certificate  to  that 
effect  filed  will  be  enforced  outside 
the  state.  Cuykendall  v.  Miles,  10 
Fed.  Rep.  342. 

On  the  other  hand,  any  liability  of 
shareholders  or  officers  contingent 
on  the  failure  of  the  latter  to  pub- 
lish or  file  reports  is  held  penal  and 
not  enforceable  outside  the  state. 
Wood  V,  Wicks,  7  Lea  (Tenn.),  40. 
But  see  §§  764,  765.  Such  penal  lia- 
bility will  be  strictly  construed  in 
favor  of  the  shareholders.  Cady  o. 
Smith,  12  Neb.  628,  630.  Compare 
Smith  V.  Steele,  8  Neb.  115.  And  it 
has  been  held  not  to  suryive  the  death 
of  the  pei*son  affected  with  it.  Di- 
yersey  v.  Smith,  103  III.  378. 

'  The  nature  of  this  liability  in  any 
particular  case  depends,  of  course, 
on  the  intent  of  the  statute  creat- 
ing it.    Under  some  statutes  it  will 
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resemble  the  liability  of  guarantors, 
and  under  others  that  of  partners. 
But  neither  the  rules  of  suretyship 
nor  the  rules  of  partnership  law  will 
ever  be  wholly  and  exclusiyely  appli- 
cable. 

2  Mobile,  etc.,  R.  R.  Co.  o.  Nicholas, 
98  Ala.  92,  125.    See  Ward  «.  Stahl, 

81  N.  Y.  406. 

*  See  Emerson  v.  Slater,  22  How.  28. 

*  Hanson  v.  Donkerly,  37  Mich.  184. 
See  Ball  EL  Vt  Co.  v.  Child,  68  Coon. 
522.  Cf.  Nat.  Loan  Ass^nv.  I^chten- 
walner,  100  Pa.  St  100;  Milroy  «. 
Spur  Mountain  Iron  M^g  Co.,  43 
Mich.  231. 

*  Directly  contra  to  Hanson  v.  Don- 
kerly are  Harger  v.  McCuUough,  2 
Denio  (N.  Y.),  119;  Mobs  v.  Averell, 
10  N.  Y.  449;  Aultman's  Appeal,  98 
Pa.  St  505;  Young  p.  Rosenbaum,39 
Cal.  646;  Sonoma  Valley  Bank  «. 
Hill,  59  Cal.  107;  Hatch  v.  Burroughs, 
1  Woods,  439;  Hyman  v.  Coleman, 

82  Cal.  650;  Boice  v.  Hodge,  51  Ohio 
St.  236.  The  riew  taken  in  Hanson 
V.  Donkerly  seems  overruled  in 
Grand  Rapids  Sav*gs  Bank  v.  Warren, 
52  Mich.  557. 

To  be  sure,  where,  under  the  stat- 
ute, suit  must  be  coramenoed  against 


CHAP.  Xm.]        SHAREHOLDERS  AND  CREDITORS. 


[§  716. 


§716.  The    temptation  to  speak  of  the  statutory   liability 
of  a  shareholder  as  the  liability  of  a  partner  is  more  insidious, 
because  of  the  resemblance  between  the  two  kinds  of  liability. 
Bat  it  is  evident  that  the  status  of  a  shareholder  in  a  corpora- 
tion, to  members  of  which  personal  liability  attaches,  differs 
much  from  that  of  a  partner.^     Shareholders   are    not,  like 
partners,  each  other's  agents ;  unlike  partners,  they  may  trans- 
fer their  shares  at  will ;  then  ordinarily,  even  in  respect  of  his 
statutory  liability,  a  shareholder  cannot  be  sued  until  the 
creditor  has  exhausted  his  legal  remedies  against  tbe  corpora- 
tion ;  and  finally,  under  some  statutes,  a  shareholder  may  be 
sued  alone,  though  in  the  end  he  is  entitled  to  contribution 
from  his  fellow  shareholders.    Undoubtedly  there  remains  the 
main  resemblance  between  the  liability  of  partners  and  the 
statutory  liability  of  shareholders,  that  a  shareholder  as  well 
as  a  partner  is  liable  individually  for  the  debts  of  the  corpora- 
tion or  firm,  a  resemblance  which  is  especially  prominent  in 
the  unlimited  liability^  of  a  shareholder  who  like  a  partner 
may  be  obliged  to  pay  all  the  debts  of  the  concern.    And  the 
danger  lies  here,  lest  with  eyes  fixed  on  this  main  resemblance 
courts  overlook  minute  differences,  and  in  consequence  fail  to 
do  accurate  justice.    The  perception  of  a  resemblance  is  often 
nothing  but  a  failure  to  see  differences.     Corporations  are 
largely  regulated  by  statute,  and  differ  in  so  many  respects 
from  partnerships  that  errors  must  be  introduced  by  an  indis- 
criminate reasoning  from  the  analogy  of  the  latter  institutions.^ 


»  shareholder  within  one  year  after 
the  deht  of  the  corporation  hecame 
due,  the  liability  of  the  shareholder 
cannot  be  extended  by  any  exten- 
sion or  renewal  of  the  indebtedness 
of  the  corporation,  as  by  taking  its 
note.  Parrot  o.  Colby,  6  Hun,  55; 
S.  C,  afTd  71  K  Y.  597;  Jagger 
Iron  Co.  V.  Walker,  76  N.  Y.  521. 
Compare  Dryden  v.  Kellogg,  2  Mo. 
App.  87.  But  this  is  very  different 
from  an  extension  to  the  corporation 
dischai^ing  tlie  shareholder  before 
the  expiration  of  the  period  limited 
by  tbe  statute  for  the  commence- 
ment of  suit  against   him.     But  it 


was  held  in  Mohr  v.  Eleyator  Co.,  40 
Minn.  343,  tliat  tbe  release  of  a  cor- 
poration tlirough  proceedings  in  in- 
solvency releases  tbe  statutory  liabil- 
ity of  shareholders. 

^Corporators  are  not  partners, 
even  though  rendered  liable  by  stat- 
ute for  certain  debts  of  the  corpora- 
tion. Baker  v.  Backus,  32  111.  79. 
Compare  United  States  v.  Knox,  102 
IJ.  8.  422.  To  see  how  unlike  the 
liability  of  partners  is  the  statutory 
liability  of  shareholders,  see  §  727. 

3  Unusual  in  this  country. 

*  See  §§  67-69.  See  Barrick  v.  6if- 
ford,  47  O.  St.  180, 189.    Shareholdem 
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§  717.]       THE  LAW   OP  PRIVATB  OOBPOBATIONB.  [CHAP.  Xm. 

'*  In  order  to  contrast  the  nature  of  the  liability  of  share 
holders  with  that  of  partners,  oompanies  must  be  divided  into 
those  which  are  incorporated  and  those  which  are  not,  and  each 
class  must  be  again  subdivided,  for,  owing  to  the  diversity  of 
the  statutes  relating  to  companies,  little  is  common  to  them  all. 
The  general  principles  which  require  to  be  borne  in  mind,  are, 
first,  that  unincorporated  companies  are  not  at  common  law 
distinguishable  from  partnerships;  and,  secondly,  that  incor- 
porated companies  are  distinguishable  from  them,  and  that  the 
shareholders  in  such  companies  are  not  liable  for  the  corporate 
debts  and  engagements  save  so  far  as  they  are  rendered  so  by 
act  of  Parliament.  If  shares  in  an  incorporated  company  are 
registered  in  the  names  of  two  persons  and  one  of  them  dies, 
the  survivor  is  the  only  person  liable  to  be  made  a  contributory 
in  respect  of  them."  * 

§  717.   This  doctrine  that  shareholders  in  corporations  are 

not  liable  for  the  corporate  debts,  save  so  far  as  they 

holders  not   ^^  rendered  so  by  the  statute  imposing  the  indi- 

'«Ab?*^,     vidual  liabilitv,   does  not   accord    with   the    view 

made  Jiable.  " 

taken  in  Corning  v,  McCuUough,*  where  it  was  said 
that  by  these  statutes  shareholders  are  not  made  but  Ufi  liable 
for  the  corporate  indebtedness.  The  difference  is  important 
If  the  shai*eholder  is  left  liable,  in  every  case  of  doubt  there 
is  a  presumption  in  favor  of  his  liability ;  while  if  he  is  made 
liable,  his  liability  is  to  be  deduced  from  a  fair  construction  of 
the  statute.  The  view  of  Baron  lindley  seems  the  correct 
one,  and  accords  with  the  prevailing  doctrine  in  America. 
"  Individual  liability  is  repugnant  to  the  law  of  corpora- 
tions, and  qualifies  in  this  case  an  exemption  which  would 
otherwise  exist.  Stockholders  in  such  cases  are  liable  accord- 
ing to  the  plain  meaning  of  the  terms  employed  by  the  legis- 
lature, and  not  otherwise."' 
Moreover,  it  would  seem  that  if  shareholders  are  left  liable, 


made  *'  individually  respoDsible  for 
an  amount  equal  to  the  amount  of 
stock  held  by  them  respectively*' 
were  said  to  be  partners  in  Thomp- 
son V.  Meisser,  108  111.  359  ;  and 
Schalucky  v.  Field,  124  111.  617. 

^1   Lindley  on  Partnership,  375, 
citing  Hiirs  Case,  L.  R.  20  Eq.  595. 
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1  N.  Y.  47. 
*  CarroU  v.  Green,  92  U.  S.  600^ 
512,  opinion  of  the  court  per  Swayne, 
J.  See,  also,  Terry  v.  Little,  101 
U.  S.  216;  Chase  v.  Lord,  77  N.  Y.  1; 
Libby  v.  Tobey,  82  Me.  897. 


CHAP.  Xni.]       SHABEHOLDBBS  AND  GBEDITOB8.  [§  718. 

and  the  statute  '^  leaving  "  them  so  prescribe  at  the  same  time 
a  way  of  enforcing  their  liability,  the  course  prescribed  by 
the  statute  may  be  disregarded,  and  the  shareholder  may  be 
proceeded  against  in  some  other  manner.     And  this  is  not  law. ^ 

§  718.  A  question  sometimes  very  difficult  to  answer  in 
regard  to  this  statutory  liability  is:   What  share; 
holders  are  subject  to  it?    Those  who  were  such  ^SSJI?** 
when    the  corporation  incurred  the  indebtedness,  ^^^^ 
or  those  who  are  such  when  suit  is  brought  against  Uabiuty 
them,  or  the  corporation  is  dissolved  or  wound  up. 
Many  cases  have  held  that  the  shareholder  who  was  such  at 
the  time  when  the  corporation  contracted  the  debt  is  the  one 
liable.' 

In  the  absence  of  any  indication  in  the  statute,  the  ques- 
tion seems  to  be  whether  the  analogy  of  partnership  or  corpo- 
ration law  is  to  be  followed.  The  transferability  of  shares  is 
a  aniversal  element  of  corporation  law  ;  just  as  much  is  it  the 
universal  doctrine  of  partnership  law  that  the  interest  of  a 
partner  is  not  transferable.  According  to  partnership  law,  it 
is  the  partner  who  was  such  at  the  time  when  the  debt  was 
contracted  who  is  liable ;  in  accordance  with  the  doctrine  of 
the  transferability  of  shares  by  which  a  transfer  constitutes  a 
complete  novation — a  doctrine  of  which  every  creditor  of  the 
corporation  has  notice — it  would  seem  equally  clear  that  the 
transferee  or  shareholder  who  holds  the  shares  when  suit  is 
brought  to  enforce  the  individual  liability,  or  who  holds  them 


^  Statutory  liability  can  be  en- 
forced only  in  the  mode  prescribed 
by  the  statute.  Hoard  v,  Wilcox, 
47  Pft  St.  51;  YooghSogheny  Shaft 
Co.  0.  Evans,  72  Pa.  St.  331;  Dauchy 
«.  Brown,  24  Vt.  197;  Peck  v.  Coal- 
field Coal  Co.,  3  in.  App.  619;  Minne- 
apolis B.  B.  Co.  V.  City  Bank,  66 
Minn.  441.  Proyided,  of  course,  the 
Btatate  express  the  remedy.  See 
same  cases. 

>  Hobs  v.  Oakley,  2  Hill  (N.  T.), 
266;  Judson  v,  Kossie  Galena  Co.,  9 
Pi^ge,  598;  Young  v.  New  York,  etc.. 
Steamship  Go.,  15  Abb.  Pr.  (N.  Y.) 


69;  Tracy  v.  Yeates,  18  Barb.  152; 
Williams  v.  Hanna,  40  Indiana,  585; 
Wehrroan  v.  Reakiit,  1  Cincinnati 
Supr.  Ct.  230;  Larrabee  v,  Baldwin, 
35  Cal.  155;  Windham  Provident  Ins. 
Co.  V,  Spi-ague,  43  Vt.  502;  Chesley 
0.  Pierce,  32  K.  H.  388;  Brown  v. 
Hitchcock,  36  Ohio  St.  667;  Hanickv. 
Ward  well,  58  Oh.  St.  294;  Voight  r. 
Dregge,97  Mich.  322;  see  Mokelurone 
Hill  Canal  Co.  v.  Woodbury,  14  Cal. 
265;  Davidson  v.  Rankin,  34  Cal. 
503;  Shueyo.  Holmes,  21  Wash.  223. 
Compare  McCullough  v.  Moss,  5 
Denio(N.  Y.),  667. 
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§  719.]      THE  LAW   OF  PBIVATE  GOBPOBATION8.    [CHAP.  xm. 

at  the  winding  up  of  the  corporation,  is  the  person  liable.^  And, 
moreover,  the  chief  argument  in  favor  of  holding  liable  the 
shareholders  who  are  such  when  the  debt  is  contracted,  t. «., 
that  persons  contracting  with  the  corporation  rely  on  the  credit 
of  the  then  shareholders,  loses  its  force  in  view  of  the  prevail- 
ing American  rule,  according  to  which  a  transfer  made  to  an 
irresponsible  person  when  the  corporation  is  in  failing  circum- 
stances is  void  as  to  creditors ;  a  rule  which  applies  as  fully  in 
regard  to  the  statutory  liability  of  shareholders  as  in  regard  to 
their  liability  for  unpaid  subscriptions.^ 

§  719.  Let  us  test  the  analogy  of  partnership  law  in  this 
respect.  ^'  As  the  firm  is  not  liable  for  what  is  done  by  its 
members  before  the  partnership  between  them  commences,  so 
upon  the  very  same  principle  a  person  who  is  admitted  as  a 
partner  into  an  existing  firm  does  not  by  his  entry  become 
liable  to  the  creditors  of  the  firm  for  anything  done  before  he 
became  a  partner.  Each  partner  is,  it  is  true,  the  agent  of 
the  firm,  but  ....  the  firm  is  not  distinguishable  from  the 
persons  from  time  to  time  composing  it;  and  when  a  new 
member  is  admitted  he  becomes  one  of  the  firm  for  the  fature, 
but  not  as  from  the  past,  and  his  present  connection  with  the 
firm  is  no  evidence  that  he  ever  expressly  or  impliedly  author- 
ized what  may  have  been  done  prior  to  his  admission.  It 
may,  perhaps,  be  said  that  his  entry  amounts  to  a  ratification 
by  him  of  what  his  noTV  partners  may  have  done  before  he 
joined  them.  But  it  must  be  borne  in  mind  that  no  person 
can  be  rendered  liable  for  the  act  of  another  on  the  ground 
that  he  has  ratified,  confirmed,  or  adopted  it,  unless  at  the 
time  the  act  was  done,  it  was  done  on  his  behalf."  * 

These  concise  remarks  of  Baron  Lindley  are  certainly  true 
as  to  partnerships;  but  their  inapplicability  to  corporations 
shows  the  lameness  of  the  analogy  between  corporations  and 
partnerships.  As  the  learned  Baron  says :  "A  person  who  is 
admitted  as  a  partner  into  an  existing  firm,  does  not  by  his 
entry  become  liable  to  the  creditors  of  the  firm  for  anything 


1  See  S  720. 

*  See  dissenting  opinion  in  Brown 
V.  Hitchcock,  36  Ohio  St  667.  See 
S  749.  As  to  Brown  o.  Hitchcock, 
mpra,  the  same  court  foHowed  it  in 
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Mason  «.  Alexander,  44  Oliio  St  318, 
saying  that  they  were  not  prepared 
to  assume  the  responsibility  of  OTe^ 
ruling  it. 
*  Lindley  on  Part,  8S9. 


OHAP.  Xni.]       8HAREHOT.DBR8  AND  CREDITOB8. 


[§  719. 


done  before  he  became  ;i  partner."  But  by  purchasing  par- 
tially paid-up  shares,  the  bu3'er,  to  the  extent  of  the  unpaid 
sabecriptions  due  on  them,  renders  himself  Uable  for  the  debts 
of  the  corporation,  whether  contracted  befSk  or  after  he  be- 
came a  shareholder.^  Further  on  in  the  same  extract,  Baron 
lindley  says  in  substance,  that  the  entry  of  a  new  partner 
into  a  firm  cannot  by  any  implied  ratification  make  him  liable 
for  the  previously  contracted  indebtedness  of  the  firm,  be- 
cause, in  contracting  such  indebtedness,  the  firm  did  not  act 
in  his  behalf.  But,  on  the  other  hand,  acts  of  a  corporation 
are  always  done  on  behalf  of  persons  occupying  in  respect  of 
that  corporate  enterprise  the  status  of  shareholder,  either  at 
the  time  the  acts  were  done,  or  subsequently.  This  is  im- 
plied by  the  principle  of  "  perpetual  succession,"  fundamental 
in  corporation  law.'  Accordingly,  the  general  rule  that  trans- 
ferees of  shares  succeed  to  the  rights  and  liabilities  of  their 
transferrers,  is  established  beyond  controversy.' 


1  Webster  «.  UptOD,  91  TJ.  S.  65; 
Mofes  V.  OcoU  Bank,  1  Lea  (Todd.), 
896. 

*  See  §S  15,  17. 

•  Hartford  and  N.  H.  B.  R.  Co.  v. 
Boorman,  12  Conn.  530;  Mann  p. 
Cnrrie,  2  Barb.  294;  Webster  v.  Up- 
ton, 91  U.  S.  65;  Moses  v.  Ocoll  Bank, 
1  Lea  (Tenn.),  398;  Barton  Nat.  Bank 
0.  Atkins,  72  V t  33.    See  §  587. 

**When  a  person  takes  shares  in 
a  company,  he,  as  between  himself 
and  other  shareholders,  takes  these 
shares  with  aU  the  rights  and  liabil- 
ities attaching  to  them,  so  that  his 
co-shareholders  have  a  perfect  right 
to  insist  upon  liis  contributing  with 
them  towards  the  liquidation  of 
debts  contracted  before  he  joined 
the  company.  And  even  as  to  cred- 
itors, the  liability  of  shareholders  to 
them  does  not  depend  altogether 
upon  the  principles  of  partnership, 
bnt  upon  statutory  enactments.*^ 
1  Lindley  on  Part.,  394,  citing  Taylor 
».  Ifill.  1  N.  R.  566,  V.  C.  W. ;  Cape's 
Executors'  Case,  2  De  G.  M.  &  G. 


562;  Mahew's  Case,  5  De  G.  M.  d;  G. 
837.  It  may  be  stated  generally 
that  in  all  companies  regulated  by 
the  Companies  Act  of  1862,  an  in- 
coming shareholder  is,  so  long  as  he 
remains  a  shareholder,  liable  to 
creditors  in  respect  of  debts  in- 
curred by  the  company  before  lie 
became  a  shareholder. '*  1  Lindley 
on  Part.,  395.  See  Olson  o.  Cook,  57 
Minn.  552;  First  Nat.  Bk.  o.  Plow 
Co.,  58  ib.  167.  Compare  Blnndell 
V.  Winsor,  8  Sim.  601,  613. 

Under  certain  statutes,  however, 
e.  g.  (New  York  Mfg.  Co.'s  Act  of 
1848),  shareholders  are  held  not 
liable  to  creditors  for  the  debts  of  the 
company  contracted  before  they  be- 
came shareholders.  Tracy  v.  Teates, 
18  Barb.  152;  Phillips  v.  Therasson, 

11  Hun,  141;  Weber  v,  Fickey,  47 
Md.  196;  contra,  Curtis  v,  Harlow, 

12  Mete.  3.  Compare  Longley  v. 
Little,  26  Me.  162.  Nevertheless,  a 
transferee  may  be  liable  to  indem- 
nify his  transferrer  in  respect  of  a 
debt   for  which,  to   creditors,  tli* 
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§  720.]      THE   LAW   OF   PRIVATE  CORPORATIONS.    [CHAP.  XIH. 

§  720.  Thus,  as  there  is  reason  to  hold  that  the  purchaser 
of  shares  assumes  all  the  liability  connected  with  them,  the 
reasons  for  holding  that  the  seller  continues  liable  seem  to 
fail ;  as  presumably  the  legislative  intention  was  not  to  make 
two  sets  of  shareholders  liable  for  the  same  indebtedness  on 
the  same  jshares.  The  creditors  in  contracting  may  have  re- 
lied on  the  individual  responsibility  of  the  then  shareholders, 
but  none  the  less  were  they  affected  with  notioe  of  the  trans- 
ferability of  shares. 

In  view  of  the  preceding  discussion,  and  the  impropriety  of 
introducing  anomalies  into  corporation  law,  it  would  seem 
correct,  in  the  absence  of  provision  or  indication  in  the  statute 
to  the  contrary,*  to  hold  that  all  liability  in  respect  of  shares 
ceases  upon  the  absolute '  and  regular  transfer  of  them  to  a 
person  capable  of  succeeding  to  the  liabilities  of  the  former 
holder ;  provided  the  transfer  be  not  made  to  an  irresponsible 
person  in  defraud  of  creditors.' 


transferee  is  not,  under  the  statute, 
held  liable;  and  on  that  account,  if 
the  transferee  is  solvent  and  within 
the  jurisdiction  of  the  court,  a 
creditor  suing  the  transferrer  should 
make  the  transferee  a  party.  Wheeler 
V,  Faurot,  37  Ohio  St.  26.  See  Brown 
V.  Hitchcock,  36  Oliio  St.  667. 

In  Massachusetts,  under  a  stat- 
ute, whereby  shareholdei^  are  made 
jointly  and  severally  liable  for  all 
debts  and  conti-acts  made  by  the 
corpoi*ation  until  the  whole  amount 
of  the  capital  stock  is  paid  in,  a 
shareholder  is  liable  for  debts  con- 
tracted while  he  remains  such,  al- 
though his  membership  cease  before 
the  debts  become  payable.  But  he 
is  not  liable  for  debts  contracted 
before  he  became  a  shareholder  if 
his  membership  expires  before  the 
debts  are  payable  or  suit  is  brought 
against  him.  Holyoke  Bank  o.  Bum- 
ham,  11  Gush.  183.  See  Johnson  v. 
Somerville  Dyeing,  etc.,  Co.,  15  Gray, 
216.  Compare  Curtis  v.  Harlow,  12 
Mete.  a.     The  liabilities  to  which  a 
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transferee  of  shares  suoceeds  are 
those  incidental  to  the  relationship 
of  shareholder;  they  do  not  include 
the  liability  to  return  dividends  im- 
properly received  by  the  transferrer. 
Hurlbut  V,  Taylor,  62  Wis.  607. 

^See  Hebdy's,  etc.,  Case,  L.  K  2 
Eq.  167. 

2  See  Veiller  «.  Brown,  18  Hun,  571; 
§747. 

»  See  §§  747-749.    The  following  de- 
cisions  support  the  result  reached  in 
the  text:  McLaren  v.  Franciscus,  43 
Mo.  452;  Shrainka  v,  Allen,  76  Mo. 
384;  Bond  v.  Appleton,  8  Mass.  472; 
Curtis  0.  Harlow,  12  Mete.  S;  Child  v. 
Coffin,  17  Mass.  64;  Middleton  Bk.v. 
Magill,  5  Conn.  28  (a  caae  of  unlim- 
ited liability) ;  Ball  Elec.  Light  Co.  s. 
Child,  68  Conn.  522;  People^s  Live 
Stk.  Ins.  Co.,  In  re,  56  Minn.  180;  Olson 
V.  Cook,  57  Minn.  552;  Cleveland  «. 
Bumham,   55    Wis.   598;    Nixon   «. 
Green,  11  Exch.  550.    See  Marcy  r. 
Clark,   17    Mass.    330,    835;  Cape's 
Executors'  Case,  2  De  G.  M.  &  O. 
562;  Grisewood  A  Smith's  Case,  4 


OHAP.  Xin.J       SUABEUOLDEE8  AND  CBEOITOB8. 


[§  722. 


§  781.  In   respect  to  enforcing  the  statutory  Uability  of 
shareholders  to  creditors,  it  may  be  said  generally 
that  the  suit  must  be  brought  by  the  creditors  and  the  proper 
not  by  the  corporation  or  its  receiver.^    This  liabil-  SJ^^  *® 
ity,  whether  limited  or  not,  is  a  security  provided 
by  law  for  the  benefit  of  the  creditors,  over  which  the  corpora- 
tion has  no  control ;  and,  consequently,  an  attempted  assign- 
ment by  the  corporation  of  the  statutory  liability  of  share- 
holders is  inoperative,  although  made  for  the  equal  benefit  of 
all  the  creditors.^ 

§  722.  As  to  the  necessary  allegations  in  the  complaint,  it 
is  impossible  to  state  any  more  definite  rule  than 
simply  that  the  complaint  must  contain  the  allega-  aver^te 
tions  essential  to  make  out  a  case  under  the  partic-  Idm!^***" 
ular  statute  relied  on.     Thus,   where   the  cliarter 
declares  that  ^'  in  all  cases  of  losses  exceeding  the  means  of  the 
corporation,  each  stockholder  shall  be  held  liable  to  the  amount 
of  unpaid  stock  held  by  him,"  the  complaint  must  aver  that  the 
losses  or  liabilities  of  the  company  exceed  its  assets.^    But  it 


DeG.A  J. 544;  Griswold  o.  Seligman, 
T2  Mo.  110, 119.  See  Rootv.  Siuaock, 
120  111.  350. 

The  authorities  are  so  conflicting, 
and  the  statutes  so  diverse,  that  the 
only  safe  rale  for  a  practitioner  is  to 
seek  for  decisions  under  the  statute 
affecting  his  client,  or  statutes  pre- 
cisely similar  in  terms.  It  would  be 
well  for  the  legislature  always  to 
designate  the  class  of  shareholders 
intended  to  be  made  liable. 

The  Ohio  rule  is,  that  the  share- 
holder ^ho  is  such  at  the  time  the 
corporation  contracts  the  debt,  is  the 
one  liable;  and  the  liability  is  not 
discharged  by  transfer,  but  transferee 
must  indemnify  transferrer.  Harp- 
old  9.  Stobart,  46  O.  St.  397.  See, 
also,  Sayles  v.  Bates,  15  R.  I.  342; 
Jackson  v.  Meek,  87  Tenn.  69. 

^Fams worth  v.  Dewey,  91  N.  Y. 
SOS;  Hirshfeld  v,  Fitzgerald,  157  N. 
T.  166;  Runner  o.  Dwiggins,  147  Ind. 
288;  Lane  v.  Morris,  8  Ga.  468,  476; 


Bristol  V.  Sand  ford,  12  Blatchf.  341; 
Jacobson  o.  Allen,  20  Blatchf.  525; 
S.  C,  12  Fed.  Rep.  454;  Wincock  «. 
Turpin,  96  111.  185;  Liberty  Female 
College  Ass'n  v.  Watkins,  70  Mo.  13; 
Steinke  v,  Loofbowrow,  17  Ut.  252. 
Gf.  Parker  v.  Bank,  53  S.  C.  583; 
State  V.  Union  Stockyards  Bank,  103 
Iowa,  549;  Zang  v.  Wyant,  25  Col. 
551;  Colton  v.  Moyer,  90  Md.  711. 
Compare  the  two  cases  of  Harris  v. 
Firat  Parish,  23  Pick.  112,  and  Baker 
V.  Atlas  Bank,  9  Mete.  182. 

A  judgment  creditor  of  the  cor- 
poration may,  in  the  same  action, 
join  a  claim  to  compel  the  payment 
of  stock  subscriptions  and  a  claim 
to  enforce  the  individual  statutory 
liability.  Warner  v,  Callender,  20 
Ohio  St.  190. 

«  Wright  c.  McCormack,  17  Ohio 
St.  86;  Umsted  v.  Buskirk,  ib.  113; 
Dutcher  v.  Maine  Kat.  B'k,  12 
Blat«hf.  435. 

»  Blair  v.  Gray,  104  U.  S.  769. 
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§  728.]     THE  LAW   or   PRIVATE  0ORPO&ATIO>S.     [CHAF.  XUL 

may  not  always  be  necessary  for  the  creditor  to  aver  that  the 
corporation  is  insolvent,  or  that  the  creditor  has  obtained  a 
judgment  against  it,  unless  the  statute  makes  the  liability  of 
the  shareholder  contingent  on  such  insolvency,  or  requires  the 
creditor  to  exhaust  his  remedies  against  the  corporation  before 
suing  a  shareholder.^ 

§  723.  In  New  York,  under  the  Manufacturing  Companies 
Act  of  1848,^  the  stockholders  were  made  "  severally  individ- 
ually liable  to  the  creditors  of  the  company,  .  .  .  .  to  an 
amount  equal  to  the  amount  of  stock  held  by  them  respec- 
tively, for  all  debts  and  contracts  made  by  such  company 
until  the  whole  amount  of  capital  stock  fixed  and  limited  by 
such  company  shall  have  been  paid  in,  and  a  certificate 
thereof  filed  and  recorded  as  prescribed.  .  .  . '"  Under  this 
act,  as  amended  by  chapter  333  of  the  Laws  of  1853,  by  which 
shares  could  be  paid  for  in  property,  in  order  to  charge  the 


1  Manafftotaring  Co.  o.  Bradley, 
105  U.  S.  176;  Perkins  v.  Clmrch,  31 
Barb.  S4;  Hodges  v.  Silver  Hill  M'g 
Co.,  9  Oregon,  200;  Morrow  c.  Supe- 
rior Court,  64  Cal.  383.  See  Culver 
0.  Third  Xat.  Bank,  64  III.  528; 
Spence  v.  Shepard,  57  Ala.  598. 

Taking  a  pledge  of  corporate  prop- 
erty has  been  held  not  to  prevent  the 
oreditor  from  suing  the  shareholders 
without  selling  the  pledge.  Sonoma 
Valley  Bank  v.  Hill,  59  Cah  107. 

^  This  statute  is  now  repealed ; 
but  the  writer  has  left  in  this  edition 
snoh  decisions  under  it  as  seem  pos- 
sibly applicable  to  statutes  now  in 
force  in  New  York  and  elsewhere. 
The  present  clause  in  the  New  York 
statute  (see  ch.  688,  §  54,  laws  of 
1892,  as  amended  by  laws  of  1901, 
ch.  854,)  reads:  "Every  holder  of 
capital  stock  not  fully  paid,  in  any 
stock  corporation,  shall  be  person- 
ally liable  to  its  creditors,  to  an 
amount  equal  to  the  amount  unpaid 
on  the  stock  held  by  him  for  debts 
of  the  corporation  contracted  while 
such  stock  was  held  by  him."     For 
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construction  of  New  York  statutes, 
see  Close  v.  Potter,  155  N.  Y.  145. 

'Stockholders  are  not  liable  under 
this  clause  to  a  creditor  who  is  also 
a  director.  McDowall  v.  Shehan, 
120  N.  Y.  200.  But  see  contra, 
Janney  v,  Minneapolis  Industrial  Ex- 
position, 79  Minn.  488. 

A  stockholder  is  not  relieved  from 
this  liability  by  haying  paid  in  full 
for  his  own  shares.  Wheeler  v. 
Millar,  90  N.  Y.  358;  ace.  Tibbals 
V.  Libby,  87  HL  142.  Compare 
Schricker  v.  Ridings,  65  Mo.  208, 
and  Lewis  o.  St.  Charles  County,  5 
Mo.  App.  225. 

Although  where  the  corporation 
has  no  power  to  Incraase  its  capital 
stock,  stock  issued  in  excess  of  the 
limit  is  void,  and  the  holders  of  it 
are  not  liable  to  creditors  thereon, 
yet  where  the  power  to  increase  the 
stoclp  exists,  and  there  is  a  way  in 
which  the  increase  may  lawfully  be 
made,  the  creditors  ai-e  entitled  to 
rely  on  the  assumption  that  the  in- 
crease has  been  lawfully  effected, 
and  the  holders  of  the  stock  will  be 


CHAP.  Xm.]       SHAREHOLDERS  AND  CBEDITOBS. 


[§  724. 


holder  of  stock  issued  for  property  individually  with  the  debts 
of  the  corporation,  it  was  not  enough  to  prove  that  the  property 
was  purchased  at  an  over-valuation  through  a  mere  mistake 
or  error  of  judgment  on  the  part  of  the  company's  trustees. 
The  purchase  had  to  be  shown  to  have  been  made  in  bad  faith, 
with  intent  to  evade  the  statute.  But  in  such  case  in  order  to 
establish  legal  fraud  it  was  only  necessary  to  prove,  (1)  that  the 
stock  exceeded  in  amount  the  value  of  the  property  in  exchange 
for  which  it  was  issued,  and  (2)  that  the  trustees  issued  it  de- 
liberately, and,  with  knowledge  of  the  real  value  of  the  prop- 
erty, overvalued  the  same.*  It  might  properly  be  left  with  the 
jury  to  say  whether  "  the  property  was  placed  and  taken  at  a 
higher  valuation  with  a  fraudulent  purpose,  with  the  intent  to 
evade  the  statute."  * 

§724.  Where  the  statute  prescribes  conditions  precedent 
which  are  to  be  performed  by  a  creditor  to  entitle  him  Perfonn- 
to  sue  a  shareholder,  the  plaintiff  must  allege  and  ^^li^^^f 


•stopped  from  setting  up  its  illegal 
or  irregnlar  issue  (see  §541),  when 
ihej  haye  voted  for  the  increase, 
accepted  tliestocic,  and  received  divi- 
dends thereon. 

The  new  shares  of  the  stock  so  in- 
creased become  subject  to  the  lia- 
bility of  this  section  until  fully  paid 
ap  and  a  certificate  filed;  but  the 
teot  of  their  remaining  unpaid  does 
not  revive  the  liability  of  the  hold- 
ers of  the  original  shares,  which  are 
paid  np,  and  a  certificate  filed  as 
required. 

The  provision  that  the  certificate 
shall  be  made  within  thirty  days  is 
bat  directory.  Veeder  o.  Mudgett, 
85  N.  Y.  295. 

Interest  will  be  allowed  on  the 
creditor's  claim  from  the  time  when 
lie  begins  hie  action  against  the  stock- 
holder, even  tliough  such  allowance 
of  interest  increase  the  claim  to  a 
BQin  exceeding  the  amount  of  stock 
held  by  the  defendant.  Burr  v. 
Wilcox,   22    K.    Y.    551;   Handy  e. 


Draper,  80  N.  Y.  334;  Shellington 
V.  Howland,  58  N.  Y.  871.  Contra, 
Cole  0.  Butler,  48  Me.  401,  405; 
Sackett's  Harbor  Bank  v.  Blake,  3 
Rich.  £q.  (S.  C.)  225,  238.  And 
where  the  entire  principal  and  in- 
terest of  the  debt  do  not  exceed  the 
amount  of  the  stockholder's  liability 
as  limited  by  the  statute,  interest 
will  be  allowed  as  against  the  stock- 
holder from  the  maturity  of  the 
debt.  Wheeler  v.  Millar,  00  N.  Y. 
853. 

1  Douglass  V.  Ireland,  78  N.  Y.  100. 
See,  also,  Sohenck  v,  Andrews,  57  K. 
Y.  183;  Boyntonr.  Andrews,  63  N.Y. 
03;  Boynton  e.  Hatch,  47  N.  Y.  225; 
National  Tube  Works  Go.  v.  Gilfillan, 
124  N.  Y.  302. 

3  Lake  Superior  Iron  Co.  o.  Drexel, 
00  N.  Y.  87.  For  the  present  New 
York  statute,  see  sec.  42,  chap.  688, 
laws  of  1892,  as  amended  by 
chap.  354,  laws  of  1001.  {AnU,  §  522c, 
n.  8.) 
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§  725.]       THE  LAW   OF  PBIVATfi  COBPOJEULTIONS.    [CHAP.  Xm. 


oOTditions  prove  his  fulfillment  of  them ;  *  and  the  shareholder 
may  plead  improper  or  non-performance  of  thenL^ 
Thus,  under  the  Kew  York  Manufacturing  Companies  Act  of 
1848,  before  referred  to,  it  was  a  condition  precedent  to  the 
maintaining  of  an  action  by  creditors  against  stockholders  that 
the  former  should  have  obtained  a  judgment  against  the  corpo- 
ration, and  that  an  execution  should  have  been  issued  there- 
under and  returned  wholly  or  partially  unsatisfied.'  A  pro- 
ceeding in  rem^  affecting  only  the  corporate  property  attached, 
was  not  a  compliance  with  this  condition/  If,  however,  the 
conditions  precedent  to  a  liability  of  a  stockholder  under  this 
statute  were  rendered  impossible  by  the  paramount  law  of  the 
United  States,  set  in  operation  by  the  stockholder  himself,  per- 
formance of  them  by  creditors  was  excused.' 

§  725.  It  is  a  difiicult  matter  to  state  rules  of  general  ap- 
plicability regarding  the  joinder  of  parties  in 
pMtte?^'  actions  to  enforce  the  statutory  liability  of  share- 
holders. For  there  is  great  diversity  in  the  lan- 
guage of  the  different  statutes ;  and  the  decisions  are  hard  to 
reconcile. 

When  shareholders  are  made  severally  individually  liable 
to  the  creditors  of  the  corporation  to  an  amount  equal  to  the 


1  Hinhtleld  v.  Bopp,  145  N.  Y.  84; 
Caykendall  v.  Corning,  88  N.  T.  130, 
187. 

3  See  Fourth  Nat.  Bank  o.  Franklin, 
120  U.  S.  747.  Due  diligence  seems 
to  be  required  of  the  creditor  to  dis- 
oover  property  of  the  corporation 
before  a  scire  facias  will  be  issued 
against  a  shareholder.  Hitchens  v. 
Kilkenny,  etc.,  K.  R.  Co.,  15  C.  B. 
459.  Still,  where  the  statute  pro- 
vides that  execution  against  the 
corporation  must  Arst  liave  been 
returned  unsatisfied,  no  greater  dili- 
gence is  required  than  is  implied  in 
obtaining  judgment,  suing  out  an 
execution,  and  getting  a  return  of 
nulla  bona  thereunder.  Thornton  v. 
Lane,  11  Ga.  459,  514;  Bank  of  U.  S. 
V,  Dallam,  4  Dana  (Ky.),  574.  But 
notice  should  be  given  the  share- 
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holder,  that  he  may  point  out  oor' 
poi-ate  property.  Lane  t,  Harris,  16 
Ga.  217, 224.  See,  also.  Lane  «.  Mor- 
ris, 8  Ga.  468;  Paine  «.  Stewart,  33 
Conn.  516,  531;  Toucey  o.  Boweo,  1 
Biss.  81 ;  Graw  v.  Breed,  10  Mete  560, 
679.    See  §  718. 

s  Handy  v.  Draper,  89  N.  T.  334, 
i-eversing  S.  C,  23  Hun,  256.  See 
Kincaid  v.  Dwinelle,  59  N.  Y.  548; 
Dean  v.  Mace,  19  Hun,  391.  See  §  55, 
ch.  688,  N.  Y.  Laws  of  1892. 

«  Rocky  Mountains  National  Bank 
V.  Bliss,  89  N.  Y.  33a 

«  Shellington  v.  Howland,  53  N.  Y. 
371;  followed  in  Flash  v.  Conn,  109 
U.  S.  371.  The  Nat  Bankruptcy 
Act  is  referred  to.  Compare  Ansonla 
B.  &  C.  Co.  V.  New  Lamp  Cbimnejr 
Co.,  53  N.  Y.  123;  Glass  Co.  «.  Vsiy, 
152  N.  Y.  121. 


CHAP.  Xm.]       8HABEH0LDEB8  AND  CBfiDITOBS. 


[§725. 


amoont  of  stock  held  by  the  shareholders  respectively,  a 
single  creditor  may  sue  one  or  more  shareholders  as  he  deems 
proper  in  an  action  at  law.^  Where,  however,  the  share- 
holders are  simply  made  individually  liable  for  the  corporate 
indebtedness,  to  an  amount  equal  either  to  the  par  value  of 
the  shares  held  by  them  respectively  or  in  the  proportion 
which  their  shares  bear  to  the  total  amount  of  the  capital  stock, 
the  rule  applied  in  many  cases  is  that  all  the  shareholders,  so 
far  as  practicable,  should  be  joined  in  an  action  in  equity ; 
which  should  be  brought  by  all  the  creditors,  or  in  such  a  form 
that  all  the  creditors  may  come  in.^  '^  The  creditors  should  all 
join  because  they  have  a  common  interest  in  the  funds  to  be 
realized ;  or,  if  the  action  is  commenced  by  one  or  more  of 


^  Flash  V.  Conn,  100  U.  S.  871; 
Gftrrison  o.  Howe,  17  New  York, 
468;  Matbez  v,  Neidig,  72  New  York, 
100;  Weeks  o.  Love,  60  New  York, 
568;  Mann  o.  Pentz,  3  N.  Y.  415; 
Bank  of  Ponghkeepsie  v.  Ibbotson, 
24  Wend.  473;  Wincock  r.  Turpin, 
96  ni.  135;  Hall  v.  Burtis,  90  111. 
213;  Smith  o.  Londoner,  5  Colorado, 
365;  Culver  v.  Third  National  Bank, 
64  111.  528;  Norris  v,  Johnson,  34  Md. 
485;  Perry  v.  Turner,  55  Mo.  418; 
Grand  v.  Tucker,  5  Kan.  70;  Gibbs  v. 
Davis,  27  Fla.  531;  Sclialucky  v. 
Field,  124  111.  617.  See  Merchants' 
Nat.  Bank  o.  Bailey  Mfg.  Co.,  34 
Minn.  328.  Compare  Abbey  o.  Dry 
Goods  Co.,  44  Kan.  415;  Woodworth 
0.  Bolles,  61  Kas.  560.  When  the 
charter  provides  that  **  each  stock- 
bolder  shall  be  Jointly  and  severally 
liable  to  the  creditors  in  an  amount,*' 
etc.,  a  single  creditor  can  sue  a  single 
shareholder  at  law.  Hall  A  Co.  o. 
Klinck,  25  8.  C.  848;  Sadler  v.  Nichol- 
son, 40  S.  C.  7.  But  see  Harper  v. 
Union  Manufacturing  Co.,  100  HI. 
225.  These  cases  hold  that  an  action 
at  law  is  open  to  the  creditor 
although  he  might  haye  sued  in 
equity.  Bat  under  a  Pennsylvania 
statute  an  action  at  law  has  been 
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held  the  ezclnslye  remedy.  Brinham 
V.  Wellei-sburg  Coal  Co.,  47  Pa.  S.  43. 
See  Doming  v.  Bull,  10  Conn.  409; 
Simonson  v.  Spencer,  15  Wend.  548. 

3  Coleman  v.  White,  14  Wis.  700; 
Oyermyer  v.  Cannon,  82  Ind.  457; 
VonGlahn  v.  Harris,  73  N.  C.  323; 
Johnson  v.  Fislier,  30  Minn.  173; 
Ten^y  v.  Martin,  10  S.  C.  263;  Eames 
0.  Doris,  102  111.  350;  Tunesma  v, 
Schnttler,  114  111.  156;  Gianella  v. 
Bigelow,  m  Wis.  185.  See  Smith 
V.  Huckabee,  53  Ala.  191;  Jones  v. 
Jarman,  34  Ark.  323;  and  cases  in 
following  notes.  Compare  Hull  v. 
Bni-tis,  90  111.  213.  Semble  contra, 
MoiTOw  V.  Supreme  Court,  64  Cal. 
383. 

Where  stockholders  are  made  lia- 
ble to  pay  up  their  shares  and  also 
to  an  amount  equal  to  the  amount 
of  their  stock,  a  creditor  may,  on 
behalf  of  himself  and  other  cred- 
itors, bring  a  suit  in  equity  against 
the  stockholders,  the  assignee  in 
bankruptcy  of  the  corporation  and 
such  creditors  as  have  brought  suits 
at  law,  to  collect  the  sums  due  from 
the  stockholders,  distribute  the 
same,  and  restrain  the  prosecution 
of  the  other  suits.  Pfhol  r.  Simp- 
son, 74  N.  Y.  137. 
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§  726.]       THE  ULVr  OF  PRIVATB  COBPO&ATION8.  [CHAP.  XHL 

them,  the  complaint  should  be  so  framed  that  the  others  may 
come  in  and  prove  their  claims  before  the  court  or  a  referee, 
and  share  in  the  distribution  of  the  moneys  received.  All  the 
stockholders  should  be  made  defendants,  because  they  too 
have  a  common  interest,  and  without  their  presence  it  is  im- 
possible to  adjust  their  rights  and  liabilities,  and  protect  them 
from  unequal  and  oppressive  burdens.  The  same  reasons 
exist  for  making  all  the  stockholders  parties  to  such  actions 
as  in  proceedings  against  delinquent  stock  subscribers  to  com- 
pel them  to  contribute  towards  the  payment  of  the  debts  of  an 
insolvent  bankrupt  corporation.  The  corporation  should  be 
joined,  unless  it  has  been  dissolved  or  its  assets  wholly  ex- 
hausted, for  the  reason  that  both  creditors  and  stockholders 
are  interested  in  closing  its  affairs,  and  in  having  its  available 
property  appropriated  to  the  payment  of  debts,  without  which 
there  can  be  no  final  settlement  and  adjudication  of  the  rights 
and  liabilities  of  the  parties."  ^ 

§  726.  The  underlying  distinction  seems  to  be  as  follows: 
If  the  shareholders  are  made  severally  and  Individ- 
^'  ually  Uable  to  the  creditors  directly,  one  creditor 
alone  may  sue  a  single  shareholder,  and  at  law.  If,  however, 
from  the  general  tenor  of  the  statute  it  may  be  inferred  that 
the  legislative  intention  was  to  create  a  fund  which,  on  the  in- 
ability of  the  corporation  to  pay  its  debts,  should  be  collected 
and  ratably  distributed  among  its  creditors,  then  the  liability 
of  each  shareholder  is  rather  to  contribute  to  a  common  fnnd 
in  a  certain  proportion  than  to  pay  the  debt  of  any  one  cred- 
itor. In  such  case  one  creditor  cannot  sue  alone ;  all  the  share- 
holders, so  far  as  practicable,  should  be  made  defendants ;  and 
equity  is  the  proper  tribunal.' 

Giving  the  opinion  of  the  Federal  Supreme  Court  in  Terry 
V,  little,^  Chief   Justice  Waite  said:    ^^The   individual  lia- 


1  Coleman  v.  White,  14  Wis.  700, 
702,  per  Dixon,  C.  J.  Compare 
Taylor  v.  6o8S,  etc.,  M'fg  Co.,  11 
Col.  410. 

s  Pollard  V.  Bailey,  20  Wall.  620; 

Terry  v.  Little,  101  U.  S.  216;  Eames 

V.  Doris,  102  IlL   350;    Queenan  v. 

Palmer,  117  111.  619;  Crease  o.  Bab- 
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cock,  10  Mete.  (Mass.)  626;  Grew  «. 
Breed,  lb.  560;  Hansen  v.  Davison, 
73  Minn.  454;  McLaughlin  o.  0*Xeil, 
7  Wyo.  187.  Compare  Mills  v.  Scott, 
09  U.  S.  25;  Bates  v.  Day,  198  Pa.  St 
513. 
*  101  U.  a  216, 217. 


CHAP.  Xm.]      SHAREHOLDERS  AND  CREDITORS.  [§  727. 

bility  of  stockholders  in  a  corporation  is  always  a  creature  of 
statute.  It  does  not  exist  at  common  law.  The  first  thing 
to  be  determined  in.  all  such  cases  is,  therefore,  what  liability 
has  been  created.  There  will  always  be  difficulty  in  attempt- 
ing to  reconcile  cases  of  this  class  in  which  the  general  ques- 
tion of  remedy  has  arisen,  unless  special  attention  is  given 
to  the  precise  language  of  the  statute  under  consideration. 
The  remedy  must  always  be  such  as  is  appropriate  to  the  lia- 
bility to  be  enforced.  The  statute  which  creates  the  liability 
may  declare  the  purpose  of  its  creation  and  provide  directly  or 
indirectly  a  remedy  for  its  enforcement.  If  the  object  is  to 
provide  a  fund  out  of  which  all  creditors  are  to  be  paid,  share 
and  share  alike,  it  needs  no  argument  to  show  that  one  cred- 
itor should  not  be  permitted  to  appropriate  to  himself,  without 
regard  to  the  rights  of  others,  that  which  is  to  make  up  the 
fund. 

'^  The  language  of  the  charter  is  peculiar.  The  stockhold- 
ers are  not  made  directly  liable  to  the  creditors.  They  are 
not  in  terms  obliged  to  pay  the  debts,  but  are  '  liable  and  held 
bound  ....  for  any  sum  not  exceeding  twice  the  amount  of 
....  their  ....  shares.'  This  we  think  means  that  on  the 
failure  of  the  bank,  each  stockholder  should  pay  such  sum, 
not  exceeding  twice  the  amount  of  his  shares,  as  shall  be  his 
jost  proportion  of  any  fund  that  may  be  required  to  discharge 
the  outstanding  obligations.  The  provision  is,  in  legal  effect, 
for  a  proportionate  liability  by  aU  stockholders.  Undoubtedly 
the  object  was  to  furnish  additional  security  to  creditors,  and 
to  have,  the  payments  when  made  applied  to  the  liquidation  of 
debts.  So,  too,  it  is  clear  that  the  obligation  is  one  that  may 
be  enforced  by  the  creditors ;  but  as  it  is  to  or  for  all  creditors, 
it  must  be  enforced  by  or  for  all.  The  form  of  the  action,  there- 
fore, should  be  one  adapted  to  the  protection  of  all.  A  suit  at 
law  by  one  creditor  to  recover  for  himself  alone  is  entirely  in- 
consistent with  any  idea  of  distribution.  As  the  liability  of  a 
stockholder  is  not  to  any  individual  creditor,  but  for  contribu- 
tion to  a  fund,  out  of  which  all  creditors  are  to  be  paid  alike, 
the  appropriate  remedy  is  by  suit  to  enforce  the  contribution, 
and  not  by  one  creditor  alone  to  appropriate  to  his  own  use 
that  which  belongs  to  others  equally  with  himself." 

§  727.  The  Federal  Supreme  Court  has  also  rendered  an 
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§  727.]    THE  LAW   OF  PRIVATE  COBPOBATJONS.      [CHAP.  XUI. 


LUhUityof  instructive  decision  regarding  the  liability  of 
^^^  shareholders  in  national  banks.  The  shareholders 
national  in  a  national  bank  are  ^Mndividaallj  responsible 
equally  and  ratably,  and  not  one  for  another,  for 
all  contracts,  debts,  and  engagements  of  such  association,  to 
the  extent  of  the  amount  of  their  stock  therein,  at  the  par 
value  thereof,  in  addition  to  the  amount  invested  in  the 
shares."^  An  assessment  of  seventy  per  cent. of  the  value  of 
their  shares  was  made  on  the  shareholders  of  an  insolvent 
national  bank,  in  order  to  discharge  its  liabilities.  This 
assessment  was  not  sufficient,  but  would  have  been  if  all  the 
shareholders  had  been  solvent  and  within  the  jurisdiction  of 
the  court.  A  creditor  requested  the  comptroller  of  the  cur- 
rency to  order  a  further  assessment  of  thirty  per  cent  and  to 
direct  the  receiver  to  proceed  as  before  to  collect  it  The 
comptroller  refused,  and  was  sustained  in  his  refusal  by  the 
Supreme  Court,  who  held  that  this  liability  of  shareholders 
was  several  and  not  joint,  and  that  the  insolvency  of  one 
shareholder,  or  his  being  beyond  the  jurisdiction  of  the  court, 
did  not  affect  the  liability  of  another ;  and  if  the  bank  itself 
held  any  of  its  stock,  the  several  liability  of  the  other  share- 
holders would  not  thereby  be  increased,  but  would  be  computed 
as  if  the  stock  held  by  the  bank  was  in  the  hands  of  a  natural 
person.'  Giving  the  opinion  of  the  court.  Justice  Svvayne 
said :  "  In  the  process  to  be  pursued  to  fix  the  amount  of  the 
separate  liability  of  each  of  the  shareholders,  it  is  necessary  to 
ascertain  (1)  the  whole  amount  of  the  par  value  of  all  the 


^Shareholders  in  national  banks, 
liable  lor  its  debts,  are  liable  for  in- 
terest thereon  (to  the  same  extent 
with  the  bank),  but  not  in  excess  of 
their  maximum  liability  fixed  by  the 
statute.    Richmond  v.  Irons,  121 U.  S. 

27. 

a  United  States  t.  Knox,  102  U.  S. 
422.  The  comptroller  may,  however, 
make  a  second  assessment.  Stude- 
baker  v.  Perry,  184  U.  S.  258.  See, 
also,  Grease  v.  Babcock,  10  Mete.  525; 
Matter  of  the  Hollister  Bank,  27 
N.  Y.  398.  The  Ohio  Revised  Stat- 
utes, §  3200,  provide  for  joint  action 
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and  ascertaining  the  proportion  each 
shareholder  shaU  pay,  ap  to  the 
amount  of  stock  held  by  him.  In  an 
action  by  a  creditor  to  enforce  the 
individual  liability  of  shareholders 
under  this  statute,  where  not  all  the 
shareholders  are  before  the  court, 
and  it  does  not  appear  that  those  not 
served  ooold  not  have  been  served, 
it  is  error  to  assess  on  the  share- 
holders served  the  whole  amount  of 
the  corporate  indebtedness.  Bone- 
witz  V.  Van  Wert  County  Bank,  41 
O.  St  78. 


CHAP.  XUL]       SHAREHOLDEUS  AXD  CREDITORS. 


[§  7iJ9. 


stock  held  by  all  the  shareholders ;  (2)  the  amount  of  the  de- 
ficit to  be  paid  after  exhausting  all  the  assets  of  the  bank ; 
{S)  then  to  apply  the  rule  that  each  shareholder  shall  contribute 
such  sum  as  will  bear  the  same  proportion  to  the  whole 
amount  of  the  deficit  as  his  stock  bears  to  the  whole  amount 
of  the  capital  stock  of  the  bank  at  its  par  value."  ^ 

§  728.  Under  statutes  by  which  shareholders  are  made  lia- 
ble to  a  certain  limited  amount,  determined  either 
by  the  number  of  shares  held  by  them  respectively,  guish- 
or  by  the    proportion  borne  by  that  number  to  the  S^brn^. 
total  capital  stock,  a  shareholder  may  extinguish 
his  liability  by  paying  a  debt  of  the  corporation   equal   in 
amount  to  the  sum  for  which  he  is  liable.' 

§  729.  A  shareholder,  however,  indebted  to  an  insol-  setoff, 
vent  corporation  for  unpaid  subscriptions,  cannot,  J^S^fp- 
against  his  liability  therefor,  set  off  a  debt  owing  him  **on8. 


1  United  States  v.  Knox,  102  CT.  S. 
425.  After  such  an  assessiqent  on 
the  sliarchoHers  of  a  national  bank 


Wall.  498,  followed  in  Casey  o.  GaUi, 
94  U.  S.  673.  The  liability  of  share- 
holder in  national   banks  survives 


has  been  made,  a  suit  at  law  may  |  the  death  of  a  shareholder,  and  at- 
properly  be  brought  by  the  receiver  |  taches  to  his  representatives.  Bioh- 
to  collect  it.  Bailey  v.  Sawyer,  4  ,  mond  o.  Irons,  121  U.  S.  27.  But  it 
Dill.  463.  does  not  arise  in  respect  to  debts 

Sec.  50  of  the  National  Bankin;::  Act  contracted  after  the  bank  has  gone 
of  1864,  which  provides  that  suits  to  into  liquidation.  lb. 
whichofficersoragentsof  the  United  <<  Garrison  v.  Howe,  17  N.  Y.  458; 
States  are  parties  shall  be  conducted  .  Woodru£f,  etc..  Iron  Works  r.  Chit- 
by  the  district  attorney,  is  so  far  but .  tenden,  4  Bos.  (N.  Y.)  400;  Jones 
directory  that  it  cannot  be  set  up  by  i  p.  Wiltberger,  42  Ga.   575;  Boyd  v. 


shareholders  to  defeat  a  suit  brought 
against  them  by  a  receiver,  who, 
with  the  approval  of  the  Treasury 
Department,  had  employed  private 
counsel.  In  such  a  suit  it  is  neces- 
sary that  action  on  the  part  of  the 
comptroller  of  the  currency  touching 
the  personal  liability  of  the  share- 
holders, should  precede  the  institu- 
tion of  any  suit  by  the  receiver,  and 
the  fact  must  be  averred  in  the  bill. 
It  is  no  objection  to  such  a  bill  that 
shareholders  without  the  jurisdic- 
tion of  the  court  are  not  made  par- 
ties; and  creditors  are  not  proper 
parties  to  it.    Kennedy  v.  Gibson,  8 


Hall,  56  Ga.  563;  San  Jos^  Savings 
Bank  o.  Pharis,  58Cal.  380;  Thomp- 
son V.  Meisser,  108  111.  359. 

When  shareholders  are  liable  to 
the  amount  of  their  stock,  and  a 
shareholder  pays  a  corporate  debt 
equal  to  the  amount  of  his  shares, 
he  cannot  be  held  liable  again  as  to 
those  shares,  nor  can  the  assignee 
of  tliem  be  held  liable.  Trebus  o. 
Smiley,  110  111.  316. 

After  a  creditor,  however,  has  be- 
gun a  suit  against  a  shareholder, 
then  the  latter  cannot  defeat  him  by 
paying  another  debt  of  the  corpora- 
tion.   Jones  V.  Wiltberger,  supra. 
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§  780.]       THE  LAW   OF  PRIVATE  COBPORATIOK8.  [CHAP.  Xm. 


from  the  corporation.^  He  is  first  bound  as  a  shareholder  to  pay 
whatever  may  be  dae  on  his  shares,  whereupon  he  will  be 
entitled  to  participate  in  the  assets  of  the  corporation  ratably 
with  the  other  creditors.'  ^'  The  debts  must  be  mutual ;  must 
be  in  the  same  right.  .  .  .  The  debt  which  appellant  owed 
for  his  stock  was  a  trust  fund  devoted  to  the  payment  of  all 
the  creditors  of  the  company.  As  soon  as  the  company  be- 
came insolvent,  and  this  fact  became  known  to  the  appellant^ 
the  right  of  set-off  for  an  ordinary  debt  to  its  full  amount 
ceased.  It  became  a  fund  belonging  equally  in  equity  to  all 
the  creditors,  and  could  not  be  appropriated  by  the  debtor  to 
the  exclusive  payment  of  his  own  claim." ' 
§  730.  Likewise,  a  shareholder,  who  has  been  paid  divi- 
dends by  an  insurance  company  when  insolvent^ 
Svi^nds  ^*"°^^?  ^^  *  suit  by  its  receiver  to  recover  them, 
improperly  set  off  his  claims  as  a  creditor  of  the  corporation.^ 
'^  The  defendant  must  restore  the  trust  funds  re- 
ceived in  violation  of  law  and  improperly  withheld,  and  then 
he  will  be  in  a  position  to  claim,  as  a  creditor  of  the  company, 
a  participation  in  common  with  other  creditors,  in  a  fund  z^- 


A  shareholder  cannot,  under  a 
doable  llabili^  clause,  get  a  friend 
to  buy  up  claims  at  a  discount,  con- 
fess judgment  in  his  fayor,  and  then 
plead  this  judgment  as  a  bar  to 
other  creditors  of  the  corporation. 
Manyille  v.  Karst,  16  Fed.  Hep.  173. 
See  Buchanan  v.  Meister,  105  III. 
638.  And  when  a  shareholder  is 
liable  to  creditors  to  an  amount 
equal  to  the  stock  held  by  him,  he 
cannot  buy  up  claims  at  a  discount 
and  set  them  off  at  their  face  in  a 
suit  by  a  creditor.  Gauch  v.  Har- 
rison, 12  111.  App.  459;  Thompson 
t>.  Meisser,  108  III.  359;  Thebus  v. 
Smiley,  110  111.  316.  When  a  share- 
holder pays  a  debt  of  the  corpora- 
tion, and  takes  an  assignment,  the 
debt  is  extinguished,  and  the  share- 
holders cannot  revive  it  by  Msign- 
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ing  it.    Hardy  «.  Norfolk  MTg  Co., 
80  y  a.  404. 

^  A  statute  may  permit  such  set-off. 
Appleton  0.  Tuiiibull,  84  Me.  72. 

«  Sawyer  v.  Hoag,  17  Wall.  610.  See, 
also,  Lawrence  v.  Nelson,  21  N.  T. 
158;  Singer  v.  Given,  61  Iowa,  03: 
Boulton  Carbon  Co.  v.  Mills,  78  Iowa, 
460;  Shickle  e.  Watts,  94  Mo.  410; 
Thompson  o.  Reno  Sav^gs  Bk.,  19 
Nev.  103;  Wilkinson  v.  Bertock,  111 
Ga.  187.  Cf .  First  Nat  B'k  t.  Big- 
gins, 124  N.  C.  534;  Efrid  v.  Pied- 
mont Land,  etc.,  Co.,  56  S.  C.  78. 

«  Sawyer©.  Hoag,  17 Wall.  610, 6M; 
opinion  of  court  per  Miller,  J.  8em- 
ble  contra,  Sav'gs  Bank  v.  Butchers, 
etc.,  Bank,  180  Mo.  155. 

«  Osgood  V.  Ogden,  4  Keyes  (N.  T.), 
70. 


CHAP.  XIII.]       SH  A  BEHOLDERS  AND  CKEDIT0R8. 


[§  T82. 


izedand  secared  for  their  common  benefit;  but,  I  apprehend, 
not  till  then."  * 

§  731.  On  similar  principles,  if  the  statutory  liability  of 
shareholders  is  in  eflfect  to  contribute  to  a  common   „  ^  -, 

Set-off. 

fand  to  be  ratably  distributed  among  creditors,  or  statutory 
if  their  statutory  liability  assumes  this  character  by 
virtue  of  the  nature  of  the  proceeding  brought  to  enforce  it,  a 
shareholder  cannot,  against  this  liability,  set  off  an  indebted- 
ness of  the  corporation  to  him.'  "Under  a  proceeding  for 
winding  up  a  corporation,  where  an  account  of  all  the  debts 
and  of  the  effects,  including  the  aggregate  liabilities  of  the 
stockholders,  is  required  to  be  taken,  there  is  no  reason  why 
a  creditor  should  be  in  any  better  situation  on  account  of  being 
at  the  same  time  a  stockholder.  In  the  latter  character  the 
constitution  and  the  statute  make  him  liable  to  the  creditors  to 
an  amount  equal  to  his  stock,  or  to  his  just  proportion  of  that 
amount  if  the  whole  is  not  required  ;  but  as  a  creditor  he  is  en- 
titled only  to  a  dividend  in  proportion  to  the  other  creditors. 
In  a  case  of  deficiency  in  means  to  pay  all  the  debts,  he  must 
take  his  dividend  pro  rata.  But  if  he  could  set  off  his  claim  as 
a  creditor  against  his  liability  as  a  stockholder,  he  might  be 
paid  in  full,  while  the  other  creditors  would  receive  only  a  part 
of  the  amount  due  them."  • 
§  732.  When,  however,  a  single  creditor  can  and  does  sue 


*  OBgood  c.  Ogden,  4  Keyes  (N.  Y. ), 
70, 69;  opinion  of  court  per  Bacon,  J. 

*  Matter  of  the  Empire  City  Bank, 

18  N.  T.  199;  Matthews  e.  Albert,  24 
Md.  527;  UiUier  v.  Allegheny  Mat 
Ins.  Co.,  3  Pa.  St.  470;  Thompson  «. 
Meisser,  108  III.  359;  Thebus  n. 
Smiley,  110  \\\.  316;  Grisseirs  Case, 
L.  a  1  Ch.  528;  Black  A  Co.'s  Case, 
L.  K  8  Ch.  254;  Callisher^s  Case,  L. 
R.5  Eq    214;  Bamett's  Case,  L.  R. 

19  Eq.  449.  See,  also,  Lawrence  v. 
Nelson,  21  N.  Y.  168;  Emmert  «. 
Smith,  40  Md.  12.3;  Weber  ».  Fickey, 
47  Md.  196;  Bulkley  r.  Whitcomb, 
121  N.  Y.  107;  Lnuraglenn  Mills  «. 
Ruff,  57  S.  C.  53.  But  see,  perhaps, 
tonira^  Briprgs  n.  Penniman,  8  Cow. 
(N.  Y.)    887;  Tallmadge  «.  Fishkill 


Iron  Co.,  4  Barb.  382,  891.  This  rear 
soning  is  not  applicable  when  the 
shareholders'  liability  is  nnlimited; 
because  each  shareholder  *4s  liable 
to  contribute  to  any  amount  until  all 
the  liabilities  of  the  company  are 
satisfied,  and  therefore  it  signifies 
nothing  to  the  creditors  whether  the 
set-off  is  allowed  or  nof  Grisieirs 
Case,  L.  R.  1  Ch.  528,  536,  per  Lord 
Chelmsford. 

'  Matter  of  the  Empire  City  Bk.,  18 
N.  Y.  199,  227;  opinion  of  court  per 
Denio,  J.  In  a  recent  Connecticut 
case  of  questionable  reasoning,  set- 
off was  not  allowed  on  the  ground 
that  the  shareholder  was  a  guarantor, 
and  a  guarantor  when  sued  on  his 
guaranty  cannot  set  off  a  debt  due 
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§  732.]      THK  LAW   OF   PEIVATB  COEPORATION8.   [CHAP.  XHI. 

a  shareholder  at  law,  to  enforce  the  statutory  liability  of  the 
latter,  it  is  then  competent  for  the  shareholder  to  set  off  a 
debt  owing  him  from  the  corporation.^    "  The  statutory  lia- 
bility constitutes  a  fund  which  belongs  to  the  creditors  to 
secure  the  payment  of  their  debts ;  but  it  belongs  to  all  the 
creditors,  as  weU  those  who  are  stockholders  as  those  who  are 
not.     The  defendant  as  a  creditor,  has  an  interest  in  the  fund 
as  well  as  the  plaintiff,  and  his  debt  was  one  that  would  be 
chargeable  against  the  fund,  because  it  was  a  debt  against  the 
company,  for  the  payment  of  which  stockholders  were  indi- 
vidually liable,  and  this  would  be  so  irrespective  of  the  ques- 
tion whether  the  money  advanced  by  the  defendant  was  used 
to  pay  obligations  for  which  he  was  individually  liable  or  not 
An  action  at  law  cannot  be  maintained  against  a  stockholder, 
who  is  also  a  creditor  to  an  amount  equal  to  his  stock,  for  the 
reason  that  he  has  an  interest  in  the  fund  sued  for,  and  it  can- 
not be  known  but  that  the  whole  fund  is  sufScient  to  pay  all 
the  debts.     No  accounting  can  be  had,  because  the  proper 
parties  are  not  before  the  court." ' 

A  case  recently  arose  in  New  York,  where  the  defendant, 
who  was  indebted  to  the  corporation  for  his  unpaid  subscrip- 
tion, was  sued  by  a  creditor  to  recover,  under  the  Manufactur- 
ing Companies  Act  of  1848,  an  amount  equal  to  the  stock  held 
by  the  defendant.  The  corporation  was  also  indebted  to  the 
defendant,  and  this  indebtedness  he  sought  to  set  off  in  the 
action  brought  against  him  by  the  creditor.  The  Court  of 
Appeals  held  that  the  defendant  could  set  off  only  the  excess 
of  tlie  indebtedness  of  the  corporation  to  him  over  his  indebted- 
ness on  his  unpaid  subscription  to  it;  and  since,  as  a  matter 
of  fact,  the  balance  was  in  favor  of  the  corporation,  the  set- 
off was  entirely  disallowed.^ 


him  from  the  principal  debtor  (t.  e., 
the  corporation).  BaU Electric  Liglit 
Co.  V.  Child,  68  Conn.  522. 


solvent  corporation  can  set  them  off 
only  at  the  amount  he  paid  for  them. 
Abbey  v.  Long,  44  Kan.  68S, 


iMathez  ».  Neidig,  72  N.  Y.  100;  j     «Mathez  r.  Neidig,  72  N.  Y.  100, 
Jerman  0.  Benton,  79  Mo.  148;  con-   104;  opinion  of  the  court  per  Church, 


tr(i^  Lauraglenn  Mills  o.  Ruff,  57  S.  C. 
53.  Accord,  Pierce  r.  Security  Co., 
60  Kas.  164.  But  see  Buchanan  r. 
Meisser,  105  lU.  638.  A  stockholder 
^ho  buys  up  claims  against  an  in- 
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C.  J.  See  Matter  of  Empire  City 
Bank,  18  N.  Y.  199,  227;  Agate  o. 
Sands,  73  N.  Y.  620. 

'Wheeler  ».  Millar,  90  N.  Y.  353. 
Compara  Emmert  o.  Smith,  40  Md. 


CHAP.  Xrn.]       SHABEHOLDEBS  AND  CBEX>ITOB8. 


[§788. 


§733.  A    creditor  of  a  corporation    who  is  also  a  share- 
holder cannot  ordinarily  sue  another  shareholder  at 
law  to  recover  Jiis  debt  from  the  individual  statu-  shareholder 
tory  liability  of  the  latter.     For  the  same  liability  Tcredi^ 
affects  the  plaintiff  himself,  who  accordingly  is  not  SSthe/^* 
entitled   to   recover  his  full   claim    from   another  shareholder 

at  law. 

shareholder.  Contribution  from  the  other  share- 
holders is  all  that  he  is  entitled  to ;  and  only  a  court  of  equity 
is  competent  to  adjust  the  rights  of  the  plaintiff  and  defend- 
ant' It  has  even  been  held  that  a  creditor,  who  is  also  a 
shareholder,  is  estopped  from  enforcing  the  individual  liability 
of  another  shareholder,  when  such  liability  arises  on  a  default 
in  the  responsibility  for  which  both  plaintiff  and  defendant 
share.* 

If,  however,  one  shareholder  is,  as  against  a  certain  other 
shareholder,  entitled  to  the  full  amount  of  a  debt  due  the 


123;  Web6r  ».  Fickey,  47  Md.  106. 
Ab  against  the  liability  as  share- 
holder, under  this  New  York  statute, 
shaieholders  who  are  also  trustees 
cannot  set  off  the  amount  which  they 
haTO  ]>a{d  to  extinguish  their  liabil- 
ity as  trustees  to  creditors,  under 
another  section  of  the  same  statute, 
for  failure  to  file  an  annual  report 
Veeder  «.  Mudgett,  05  N.  Y.  295. 
Not  the  full  amount  of  his  debt  from 
the  bank,  but  the  proportion  due  the 
shareholder  (in  a  national  bank  in 
the  hands  of  a  receiver)  out  of  the 
funds  to  pay  its  debts  (i.  e.,  the  statu- 
tory liability  of  sliareholdera,  etc. ), 
may  be  set  off  against  his  indebted- 
ness to  that  fund.  King  v.  Arm- 
strong, 50  Ohio  St.  222. 

*  Thayer  «.  Union  Tool  Co.,  4 
Oray,  75;  Bailey  v.  Bancker,  3  Hill 
(N.  Y.),  188;  Richardson  v.  Aben- 
droth,  43  Barb.  102;  Beers  v.  Water- 
bnry,  8  Bosw.  (N.  Y.)896;  Thomp- 
son V.  Meisser,  108  111.  359.  See 
Bisset  V,  Kentucky  River  Nav.  Co., 
15  Fed.  Rep.  353.  Compare  Clark  v. 
Myers,  11  Hun,  608;  Oswald  v.  Times 


Co.,  85  Minn.  249.  But  it  has  been 
held  that  an  assignee  of  a  judgment 
obtained  in  a  suit  against  the  corpo- 
ration, of  which  the  plaintiff  in  the 
suit  was  a  sU&rduolder,  may  sue  a 
Bli&reholder  at  law.  Woodruff,  etc., 
Iron  Works  v.  Chittenden,  4  Bosw. 
(N.  Y.)  406.  But,  see,  Potter  v, 
Steyens  Machine  Co.,  127  Mass.  592. 

The  New  York  courts  rest  their 
decisions  on  the  not  altogether  satis- 
factory grounds  that  plaintiff  and 
defendant  are  partners.  A  moment's 
consideration  will  show  that  even 
when  a  shareholder  sues  his  corpo- 
ration and  obtains  from  it  the  pay- 
ment of  his  demand,  he  does  not  in 
reality  obtain  the  face  of  his  debt; 
for  the  corporate  assets  in  which  he 
is  interested  as  a  shareholder  are  so 
much  diminished  by  the  satisfaction 
of  his  claim  as  a  creditor.  Only 
when*  one  shareholder  sues  another, 
then  it  is  appai-ent  that  he  is  not  en- 
titled t»  the  full  amount  of  the  debt. 

3  Potter  V.  Stevens  Machine  Co.; 
187  Mass.  592.    See  §  701,  note. 
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§  734.]       THE  LAW   OF   PBIVATB  C0KP0BATI0N8.  [CHAP.  TOL 


claw. 
"Debti." 


former  from  the  corporation,  there  is  no  reason  why  he  should 
not  sae  the  other  shareholder  at  law.  Thus,  where  a  statute 
provides  that  all  shareholders  shall  be  severally  individually 
liable  to  creditors  to  the  amount  of  unpaid  stock  held  by  them 
respectively,  a  creditor  may  maintain  an  action  at  law  against 
a  shareholder ;  even  though  the  former  is  also  a  shareholder, 
provided  his  stock  is  paid  in  full.^ 

§  734.  When  the  shareholders  are  made  liable  only  for 
LiabUity  debts  of  a  particular  class,  as  for  money  due  era- 
^^^  ^*?Si^  ploy^s,  they  may  plead  that  the  debt  sued  on  does 
not  come  within  that  class.*  For  instance,  by  a 
New  York  statute  stockholders  are  made  liable  for 
all  debts  due  ''  labourers,  servants,  and  apprentices,  for  services 
performed  for  such  corporation."  The  Court  of  Appeals  hold 
that  the  services  referred  to  are  menial  or  manual ;  and  that 
he  who  performs  them  must  be  of  a  class  whose  members 
usually  look  to  the  reward  of  a  day's  labor  or  service  for 
immediate  or  present  support,  from  whom  the  company  does 
not  expect  credit,  and  to  whom  its  future  ability  to  pay  is  of 
no  consequence ;  one  who  is  responsible  for  no  independent 
employment,  but  does  a  day's  work  or  a  stated  job  under  the 
direction  of  a  superior.  Accordingly,  a  bookkeeper  who 
'^  worked  by  the  year,"  and  often  acted  as  manager,  is  not  in 
this  category,'  nor  an  assistant  chief  engineer.*    So  where 


^  Smith  V.  Londonerf  5  ColoradOf 
366;  Brown  o.  MerriU,  107  Cal.  446; 
Knowles  v.  Sandercock,  107  Cal.  629. 
A  shareholder  in  a  corporation,  to 
the  members  of  which  personal  lia- 
bility attached,  became  bankrupt. 
He  pledged  with  one  of  his  creditors 
some  bonds  of  the  company  which 
itself  had  become  insolvent.  The 
assignee  in  bankruptcy  disputed  the 
creditor's  title,  but  settled  and  gave 
up  all  claim  to  the  bonds,  the  creditor 
agreeing  to  indemnify  the  assignee 
from  any  liability  as  shareholder  in 
the  company.  The  creditor  then 
sued  on  the  bond  to  enforce  the  in- 
dividual liability  of  the  shareholders. 


His  agreement  to  indemnify  the 
assignee  was  set  up  in  defence.  Bot 
the  defence  was  held  bad,  as  the 
agreement  was  only  an  agreement 
to  indemnify  the  assignee,  who  wae 
not  liable  as  a  shareholder;  it  was 
no  agreement  to  indemnify  the  bank- 
rupt American  File  Co.  o.  Garrett, 
110  U.  S.  288. 

3  Wakefield  v.  Fargo,  90  N.  T.213; 
Conant  v.  Van  Schaiok,  24  Baib.  87; 
Larrabee  v,  Baldwin,  35  CaL  155. 
Compare  Wilson  v.  Shareholders,  48 
Pa.  St.  424. 

«  Wakefield  v.  Fargo,  90  N.  Y.  213. 
Compare  Short  v,  Medberry,  291iuD, 
89.    The  right  of  action  noder  this 


*  For  note  4  see  page  781. 
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shareholders  are  made  liable  for  the  "  debts  "  of  the  corporation 
a  shareholder  may  plead  that  the  claim  of  the  creditor  is  not  a 
^^debt"  in  the  sense  in  which  the  term  is  used  in  the  statute. 
Thus,  a  judgment  against  a  corporation  for  personal  injuries 
is  not  a  "  debt  contracted"  by  it.^ 

§  735.    Shareholders  may  also  plead   that  their  individual 
liability  has  been  waived  in  respect  of  the  claim  on  _  . 

^  vt  ftivor  or 

which  suit  is  brought  against  them,^  or  that  the  repeal  of 
statutory  provision  on  which   rests  their  liability  jSbiii?;Jf  * 
had  been  repealed  either  before  they  became  share-  ^™5^^ 
holders,'  or  before  the  debt  on  which  suit  is  brought  ^*»  s^t- 
was  contracted ;  *  or  that  the  statutory  liability  was 
created  alter  the  debt  was  contracted  by  the  corporation,  and 


statnte  is  assignable.  Oneida  Bank 
V.  Ontario  Bank,  21  N.  Y.  490.  A  suit 
in  equity  against  all  the  other  share- 
holders is  the  proper  means  of  en- 
forcing cootribution  when  a  share- 
holder has  paid  wages  of  an  employ^. 
Clark  9.  Myei-s,  11  Hun,  608.  So  a 
travelling  salesman  was  held  not  to 
be  a  laborer.  Jones  v.  Avery,  50 
Mich.  326.  See  Clark,  Appeal  of, 
100  Mich.  448.  See  Sleeper  v.  Gor- 
dium,  67  Wis.  577,  for  a  construction 
of  a  statute  of  this  nature. 

The  liability  of  shareholders  to 
creditors,  to  the  extent  of  their  un- 
paid sabscriptions,  is  not  excluded 
by  the  existence  of  a  statute  render- 
ing shareiiolders  individually  liable 
to  the  amount  of  stock  held  by  each 
of  them,  for  all  work  or  labor  done, 
or  mateiials  furnished  to  cany  on 
the  operations  of  the  corporation  ; 
e?en  though  the  claims  of  the  judg- 
ment creditors  suing  to  enforce  the 
payment  of  the  unpaid  subscriptions 
arose  from  labor  done  and  materials 
furnished.  Bunn's  Appeal,  105  Pa. 
St.  49. 

^  Brock  way  v.  Innes,  30  Mich.  47; 
nor  a  railroad  contractor.  Peck  v. 
Miller,  80  Mich.  504.    A  corporation 


cannot  be  an  **  employ^ ''  of  another 
corpoi-ation  within  the  purview  of  a 
statute  making  shareholders  liable 
for  debts  due  employes.  Dukes  9. 
Love,  97  Ind.  341.  As  to  who  are 
''employes,**  see  Palmer  v.  Van 
Sautvoord,  153  N.  Y.  612. 

1  Bohn  V.  Brown,  83  Mich.  257 ; 
Hacock  V.  Sherman,  14  Wend.  58 ; 
Doolittle  9.  Marsh,  11  Neb.  248. 
Compare  Dry  den  v.  Kellogg,  2  Mo. 
App.  87.  Liability  for  **  dues  *'  covers 
damages  arising  from  a  tort  of  the 
corporation.  Kider  v»  Fritchey,  40 
O.  St.  285.    See  §  773. 

^  French  v. .  Teschemaker,  24  Cal. 
518;  Basshor  v,  Forbes,  36  Md.  154. 
See  Brown  o.  Eastern  Slate  Co.,  134 
Mass.  590. 

s  Ochiltree  o.  Railroad  Company, 
21  Wall.  249. 

*  But  where  bonds  were  issued  by 
a  corporation  while  personal  liabil- 
ity attached  to  its  shareholders,  the 
holder  of  them,  though  he  became 
such  after  the  repeal  of  this  per- 
sonal liability,  has  all  the  rights  of 
his  assignor,  including  the  latter*s 
right  of  action  against  the  share- 
holders. Blakeman  v.  Benton,  0 
Mo.  App.  107. 
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repealed  before  suit  was  brought   against  the  shareholder.^ 
Aud  when  a  statute,  on  failure  to  comply  with  which  share- 
holders are  made  liable,  has  been  substantially  complied  with, 
this,  where  the  creditor  is  not  injured,  may  absolve  a  share- 
holder  from  liability.' 
§  786.   When,  according  to  the  construction  put  on  the 
statute,  the  individual  liability  of  shareholders  is 
§^2S^.  primary  or  co-ordinate  with  that  of  the  corporation, 
*  and  not  contingent  on  the  inability  of  the  creditor 

to  satisfy  his  claim  from  the  corporate  assets,  the  statute  of 
limitations  begins  to  run  from  the  time  when  the  debt  matures 
against  the  corporation.'  And  under  a  statute  providing  that 
"  if  any  loss  or  deficiency  of  the  capital  stock  in  any  bank  shall 
arise  from  the  official  mismanagement  of  the  directors,  the 
stockholders  at  the  time  of  such  mismanagement  shall  in  their 
individual  capacities  be  liable  to  pay  the  same,"  the  Massa- 
chusetts Supreme  Court  holds  that  the  statute  begins  to  ran 
from  the  happening  of  the  loss  or  deficiency  in  respect  of 
which  the  liability  exists.^  If,  however,  the  liability  of  share- 
holders is  contingent  on  the  inability  of  the  corporation  to 
discharge  the  debt  and  the  exhaustion  of  the  legal  remedies  of 
the  creditor  against  it,  then  the  statute  of  limitations  does  not 
run  against  the  liability  of  the  shareholders  until  the  creditor 
has  had  a  reasonable  time  to  exhaust  his  remedies  against  the 
corporation.' 


1  Jerman  v.  Benton,  79  Mo.  148. 

s  Booth  0.  Campbell,  37  Md.  522. 

s  Davidson  o.  Rankin,  34  Cal.  503; 
Hyman  v.  Coleman,  82  Cal.  650; 
Lindsay  v.  Hyatt,  4  Edw.  Cli.  (N.  Y.) 
07;  compare  Allibone  v.  Hager,  46 
Pa.  St.  48.  See,  also,  Terry  v.  Mc- 
Lure,  103  U.  S.  442 ;  CaiToll  o.  Green, 
02  U.  S.  509.  But  see  Mitchell  v. 
Beckman,  64  Cal.  117 ;  Hawkins  v. 
Furnace  Co.,  40  O.  St  507;  Young- 
loye  V.  Lime  Co.,  49  O.  St.  663. 

*  Baker  v.  Atlas  Bank,  9  Mete. 
182. 

*  Longley  v.  Little,  26  Me.  162. 
See  Handy  v.  Draper,  89  N.  Y.  334; 
Eilton  Wari'en  Co.  e.  Prov.  Tool  Co., 
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22  R.  L  605.  Where  a  statute  enacts 
that  when  *'a  corporation  has  un* 
lawfully  made  a  division  of  its  prop- 
erty, or  has  property  which  cannot 
be  attached  or  is  not  by  law  attach- 
able, any  judgment  creditor  nmy  file 
a  bill  in  equity  *'  to  obtain  the  satis- 
faction of  his  debt  from  such  prop- 
erty, the  right  of  action  conferred 
does  not  accrue  until  the  return  of 
execution  unsatisfied;  and  not  till 
then  does  the  statute  of  limitations 
begin  to  run.  Taylor  v.  Bowker,  111 
U.  S.  110. 

When  a  bank  charter  contains 
provision  making  shareholders  Usp 
ble  for  the  **  ultimate  redemption  of 


CHAP.  Xm.]       SHABEHOLDEBS  AND  CREDITOBS. 


[§  T37. 


§  737.   Where  the  suit  against  the  shareholder  is  brought 
to  enforce  his  statutory  liability,  and  a  judgment  Effect  of 
on  the  claim   of  the  creditor  has  been  obtained  judpient 

,.  •  ..til*  1  AffBUlSt  tll6 

agamst  the  corporation,  it  is  held  m  some  cases  that  corpon- 
the  shareholder  may  contest  the  suit  as  being  based  ^ 
on  a  debt  not  due  from  the  corporation,  thus  virtually  having 
the  whole  matter  retried,  and  compelling  the  creditor  to  prove 
again  his  original  right  to  recover  against  the  corporation.^ 
fiat  the  weight  of  authority  is,  perhaps,  in  favor  of  the  view 
that  judgment  against  the  corporation  can,  in  a  suit  by  cred- 
itors to  enforce  the  statutory  liability  of  shareholders,  be  im- 
peached by  a  shareholder  only  on  grounds  of  collusion  or  lack 
of  jurisdiction  in  the  court  rendering  it.*  This  view  seems  at 
least  well  established  when  the  liability  sought  to  be  enforced 
is  not  statutory,  but  merely  that  attaching  to  shareholders  on 


the  bills/'  the  liability  of  the  share- 
holders arises  when  the  bank  refuses 
to  redeem  or  becomes  notoriously 
insoWent,  and  from  that  time  the 
statute  of  limitations  runs  in  favor 
of  the  shareholders.  Terry  v.  Tub- 
man, 92  U.  S.  156.  See  Godfrey  v. 
Terry,  97  U.  S.  171;  Long  v.  Bank 
of  Yanceyyille,  90  N.  C.  405. 

When,  however,  the  statute  re- 
quires suit  within  a  certain  time  to 
be  begun  against  the  shareholder, 
that  time  is  not  extended  by  the 
recovery  of  judgment  against  the 
corporation.  Stilphen  v.  Ware,  45 
Gal.  110.  This  liability  is  upon  an 
implied  not  an  express  contract 
within  the  meaning  of  a  statute  of 
limitations.  McDonald  v.  Thomp- 
son, 184  U.  S.  71. 

^  Union  Bank  v.  Wando  Mfg.,  etc., 
Co.,  17  S.  C.  339;  Strong  v,  Wheaton, 
38  Barb.  616;  MacMahon  v.  Macy,  51 
N.  Y.  155;  Miller  v.  White,  50  N.  Y. 
137;  Whitman  v.  Cox,  26  Me.  835; 
Heard  o.  Sibley,  52  6a.  310.  See  Mer- 
riU  V.  Shaw,  38  Me.  267;  Trippe  v. 
Huncheon,  82  Ind.  307;  Neilson  v. 
Crawford,  52  Cal.  248.  Directly  op- 
posed to  this  view  are  Holyoke  Bank 


V.  Goodman  Paper  Mfg.  Co.,  9  Cush. 
576;  Farnum  o.  Ballard  Vale  Ma- 
chine Shop,  12  Cush.  507;  Bobbins  v. 
Justices,  12  Gray,  225,  which  hold 
that  when  a  shareholder,  whom  cred- 
itors intend  to  hold  individually,  is 
raquired  to  be  summoned  in  the  suit 
against  the  corporation,  he  cannot 
dispute  the  merits  of  the  claim 
against  it. 

^  Milliken  v.  Whitehouse,  49  Me. 
527  ;  Barron  v,  Paine,  83  Me.  312; 
Wilson  0.  Pittsburg,  etc.,  Coal  Co., 
43  Pa.  St.  424;  Don  worth  v.  Cool- 
baugh,  5  Iowa,  300;  Slee  v.  Bloom, 
20  Johns.  (N.  Y.)  669;  Lowry  ».  Par- 
sons, 52  Ga.  357;  Oswald  v.  Times  Co., 
65  Minn.  249;  Holland  v.  Iron  Co.,  ib. 
324;  Nichols  v.  Stevens,  123  Mo.  96; 
Ball  0.  Reese,  58  Eas.  614.  See  Black 
V.  Wo  mar,  100  111.  328;  Manufactur- 
ing Co.  tj.  Bradley,  105  U.  S.  175; 
Singer  d.  Given,  61  Iowa,  93.  In  such 
case  judgment  against  the  corpora- 
tion is  prima  facie  evidence  against 
the  shareholder  according  to  Grund 
V,  Tucker,  5  Kans.  70;  Schaefter  v. 
Missouri  Home  Ins.  Co.,  46  Mo.  248; 
Hoagland  v.  Bell,  86  Barb.  57. 
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account  of  unpaid  subacriptions  or  corporate  property  improp- 
erly received  by  them.^ 

§  738.  In  a  suit  brouirht  by  a  creditor  afi:ainst  a  shareholder 
J^  either  for  unpaid  subscriptionsf^r  on  account  of 
holder  can-  his  statutory  liability,  the  shareholder  cannot  deny 
corporate  the  legal  existence  of  the  corporation.^  If  the  cor- 
existence,  poration  is  illegally  or  irregularly  formed,  very 
likely  there  will  be  all  the  more  reason  and  justice  in  holding 
persons  who  purport  to  be  shareholders  therein  to  their  fall 
liability.*    And,  sdthough  where  the  capital  stock  is  fixed  at 


1  Wetherbee  v.  Baker,  35  K.  J.  Eq. 
501 ;  Bisset  v,  Kentucky  Riyer  Nay. 
Co.,  15  Fed.  Rep.  353;  Olapp  v.  Peter- 
son, 104  111.  26;  Glenn  «.  Williams, 
60  Md.  93,  116;  Tatum  v.  Rosenthal, 
95  Gal.  129.  Held  prima  facie  eyi- 
dence  in  Hastings  V.  Drew,  76  N.  Y.  9; 
Steyens  v.  Fox,  88  N.  Y.  313.  In  a 
suit  to  enforce  the  statutory  liability 
of  shareholders,  where  the  statute 
proyides  that,  on  return  of  execution 
against  the  corporation  unsatisfied, 
plaintiff  may  proceed  against  share- 
holders, the  action  may  be  founded 
on  the  judgment  against  the  corpo- 
ration. Guerncy  o.  Moore,  131  Mo. 
650. 

3  Casey  v.  Galli,  94  U.  S.  673;  Eaton 
V.  Aspinwall,  19  N.  Y.  119;  Hickling 
0.  Wilson,  104  111.  54;  Hause  v.  Mann- 
heimer,  67  Minn.  194;  Gardner  v. 
Minneapolis  &  St.  L.  Ry.,  73  Minn. 
617;  Danbury  <&  N.  R.  R.  Go.  v.  Wil- 
son, 22  Conn.  435 ;  McFarlan  v.  Teuton 
Ins.  Co.,  4Denio  (N.  Y.),  392;  Eppes 
9.  Railroad  Co.,  35  Ala.  33;  Beck  v, 
Henderson,  76  Ga.  361;  Aultman  v. 
Waddle,  40  Kan.  195 ;  Hughes  v.  Bank 
of  Somersett,  5  Litt.  (Ky.)  47;  Tar 
Riyer  Nav.  Co.  v,  Neal,  3  Hawks 
(X.  C),  520;  McHose  v.  Wheeler,  45 
Pa.  St.  32;  Hammond  v.  Straus,  53 
Md.  1;  Slocum  v.  Proyidence  Steam, 
etc.,  Co.,  10  R.  I.  112;  Wheelock  v. 
Kost,77Ill.  296;  Central  Agricultural 
Ass'n  V.  Alabama  Gold  Life  Ins.  Co., 
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70  Ala.  120;  McDonnell  v.  Alabama 
Gold  Life  Ins.  Co.,  85  Ala.  401;  Na- 
tional Com.  B*k  V.  McDonnell,  92 
Ala.  388  (the  last  fiye  cases  were  ac- 
tions brought  by  creditors  to  enforce 
statutory  liability);  Ossipee  Hosieiy, 
etc.,  Co.  V.  Canney,  54  N.  H.  295; 
Keyser  v,  Hitz,  2  Mackey  (Dist  of 
Col.},  473;  Estate  of  Dayis  r.  Wat- 
kins,  Rec'r,  56  Neb.  288.  See  §S  145 
et  uq.f  and  §  537. 

Shareholders,  who  form  under  a 
special  charter,  wheroby  they  render 
themselyes  liable  to  creditors  in  an 
amount  equal  to  double  the  amount 
of  their  stock,  cannot  escape  by 
pleading  that  the  charter  contra- 
venes the  state  constitution.  Mc- 
Cai-thy  V.  Layasche,  89  IlL  270.  As 
against  creditors  suing  for  unpaid 
subscriptions  a  shareholder  cannot 
deny  the  corporate  existence,  even 
when  a  judgment  of  ouster  has  been 
rendered.  Rowland  v,  Meader  Fur- 
niture Co.,  38  Ohio  St  269. 

'  Thus  a  shareholder  cannot  de- 
feat an  action  by  the  receiver  of  his 
bank  to  racover  the  amount  of  a 
note  given  for  his  stock,  by  showing 
that  he  and  other  shareholders  ille- 
gally gave  notes  for  stock  instead  of 
paying  cash,  in  fraud  of  the  banking 
laws.  Farmers^  etc.,  Bank  v.  Jenks, 
7  Mete.  592.  See,  also,  Abbott  r. 
Aspinwall,  26  Barb.  202. 

Nor  can  a  shareholder  plead  that 
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[§  789. 


a  certain  amount  no  action  ordinarily  lies  against  a  shareholder 
to  enforce  his  sabscription  until  the  entire  amount  is  sub- 
scribed  for,  yet  if  the  directors  undertake  to  organize  the  com- 
pany upon  a  partial  subscription  of  the  capital  stock,  and  a 
subscriber  takes  part  in  such  organization,  knowing  that  the 
whole  amount  has  not  been  taken,  and  attends  corporate  meet- 
ings at  which  money  is  voted  and  contracts  are  n^e  for  pur- 
chases, he  will  be  estopped  in  a  suit  by  a  creditor  from 
pleading  that  the  capital  stock  had  never  been  fully  subscribed 
for.» 

§789.   On  the  other  hand,  persons  who  have  contracted 
with  a  de  facto  corporation  as  a  corporation,  cannot 
deny  its  corporate  existence  in  order  to  charge  its  creditor 
shareholders  individually  as  partners.'     But  it  is  ^         ^' 
held  that  when  the  enabling  act  under  which  a  corporation  is 
formed  provides  that  a  substantial  failure  to  comply  with  its 
requirements  shall  render  the  shareholders  individually  liable, 
and  the  statute  is  not  complied  with,  they  are  primarily  liable, 
and  may  be  sued  by  a  creditor  before  the  corporate  assets  are 
exhausted;  and  this,  although  the  creditor  has  dealt  with  the 
corporation  as  a  corporation.' 


the  corix>Tat6  enterprise  has  been 
abandoned,  in  an  action  brought 
against  him  by  a  creditor.  Blsh  v. 
Bradford,  17  Ind.  490. 

1  Garling  v.  Baechtel,  41  Md.  805. 
When  sned  apon  his  statutory  lia- 
bility a  shareholder  who  has  accepted 
his  certificate  and  received  dividends, 
cannot  plead  that  the  certificate  was 
issued  before  an  increase  of  capital 
stock  was  all  paid  in,  although  the 
statute  provided  that  no  such  in- 
crease should  be  valid  until  it  was 
aU  paid  in.  Scott  v.  Demeese,  181 
U.  S.  202;  cf.  Lantry  «.  Wallace,  182 
U.  S.  536. 

s  Stout  V.  Znlick,  48  N.  J.  L.  590; 
Merchants*,  etc..  Bank  v.  Stone,  88 
Mich.  T79;  Am.  Mirror  Go.  o.  Bulk- 
ley,  107  Mich.  447;  Richards  v.  Min- 
nesota Savings  Bank,  75  Minn.  196; 
Humphrey  v.  Mooney,  5  Colorado, 


282;  Second  National  Bank  o.  Hall, 
85  Ohio  St  158;  Stafford  Nat.  Bk.  v. 
Palmer,  47  Conn.  443;  First  Nat  Bk. 
V.  Almy,  117  Mass.  476;  Laflin,  etc., 
Powder  Co.  v.  Sinsheimer,  46  Md.  315. 
Sniders'  Sons  Co.  v.  Troy,  91  Ala.  224; 
Coiy  V.  Lee,  93  Ala.  468;  Larned  v. 
Beal,  65  N.  H.  184;  Rutherford  o. 
Hill,  22  Greg.  218;  Boyington  v.  Van 
£tten,  62  Ark.  63;  Kleckner  o.  Turk, 
45  Neb.  176.  See  Trowbridge  v. 
Scudder,  11  Cush.  83;  New  York 
Iron  Mine  v.  First  Nat  Bk.,  39  Mich. 
644;  Heald  o.  Gwen,  79  Iowa,  23. 
But  see  Johnson  v.  Corser,  34  Minn. 
355,  and  compare  Foster  v.  Moulton, 
85  Minn.  458.    See  §  148. 

'  Clegg  V.  Hamilton,  etc.,  Grange 
Co.,  61  Iowa,  121;  Marshall  v.  Har- 
ris, 55  Iowa,  182;  Kaiser  9.  Lawrence 
Sav^gs  Bk.,  56  Iowa,  104;  Kisfield  v. 
Ken  worth,  50  Iowa,  889;  Heuer  v. 
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§  740.  As  evidently  the  most  obvious  plea  which  a  defend- 
ant can  interpose,  when  sued  either  for  unpaid  sub- 
2w*^d-  scriptions  or  on  account  of  statutory  liability,  is 
*redfto^  that  he  is  not  a  shareholder,  it  is  important  to  de- 
termine the  circumstances  or  conditions  which  con- 
stitute a  person  a  shareholder  as  to  creditors.^  Where  the 
name  of  an  individual  appears  on  the  stock  book  of  a  corpora- 
tion as  a  shareholder,  the  prima  facie  presumption  is  that  be 
is  the  owner  of  stock,  and  in  an  action  against  him  by  or  on 
behalf  of  creditors,  the  burden  of  proving  that  he  is  not  such 
rests  on  him.^    If,  however,  the  defendant  has  never  consented 


Oarmiohael,  S2  Iowa,  2S8;  see  Smith 
V.  Colorado  Fire  Ins.  Co.,  14  Fed. 
Rep.  S90;  Lehman  v.  Knapp,  48  La. 
Ann.  1148;  Cincinnati  C.  Co.  v.  Bate, 
90  Ey.  .356.  In  Bigelow  o.  Gregory, 
73  111.  197,  it  IB  said  that  there  is 
a  difference  between  corporations 
formed  under  a  general  enabling  act, 
in  this  respect;  that  if  the  provisions 
of  an  enabling  act  are  not  substan- 
lially  complied  with,  the  would-be 
corporators  will  be  liable  as  partners. 
Thus,  shareholders  haye  been  held 
liable  as  partners  for  contracts  made 
before  the  articles  of  incorporation 
were  filed.  Gamett  9.  Richardson, 
85  Ark.  146;  Ferris  v.  Thaw,  72  Mo. 
446.  See  Loyerin  v.  McLaughlin,  161 
111.  417;  Creswell  w.  Oberly,  17  111. 
App.  281 ;  see  $  451,  note.  Compare 
Curtis  t).  Tracy,  169  111.  233.  Under 
such  circumstances  shareholders 
would  certainly  be  liable  as  partners 
to  people  dealing  with  them  without 
knowledge  of  their  attempted  incor- 
poration. Gnckert  V.  Hacke,  159  Pa. 
St.  203;  New  York,  etc.,  Bank  v. 
Crowell,  177  Pa.  St.  313.  Of  course 
persons  who  engage  in  business  to- 
gether without  taking  any  steps  to 
incorporate  tlieroselyes,  will  be  lia- 
ble as  partners,  though  they  have 
regarded  themselves  as  **  stockhold- 
ers."   Farnum  o.  Patch,  60  N.  H.  294. 
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I  And  when  persons  deal  as  partners 
I  through  a  common  agent,  and  after- 
'  wards  become  incorporated,  bat  do 
i  not  change  their  style  or  manner  of 
I  doing  business,  they  will  be  liable  as 
,  partners  for  debts  contracted  in  the 
'  business  to  persons  who  have  had  no 
I  notice  of  their  incorporation.  Mar- 
tin 9.  Fewell,  79  Mo.  401. 

^  See  Wilson  v.  Seligman,  143  U.  S. 
41.  In  general  these  conditions  will 
be  the  same  as  those  which  render  a 
|)ei*son  liable  on  his  subscription  to 
the  corporation.    See  §§  510  et  aeq. 

*  TumbuU  V.  Payson,  95  U.  S.  418; 
Hoagland  o.  Bell,  36  Barb.  57;  Rock- 
ville,  etc.,  Turnpike  Road  v.  Van  Ness, 
2  Cr.  C.  Ct.  449;  Pittsburgh,  W.  and 
R.  R.  R.  Co.  V.  Applegate,  21  W.  Va. 
172;  South  Branch  R*y  Co.  v.  Long's 
Adm.,  43  W.  Ya.  131.  See  Stratton 
«.  Lyons,  53  Vt.  130. 

A  stockholder  named  in  a  oei^ 
tificate  is  liable  as  such  unless  he 
promptly  disavow  the  relation.  Ho- 
Hose  V.  Wheeler,  45  Pa.  St  38.  If 
the  cei-titicate  show  the  stock  sab- 
scribed  for,  but  unpaid,  it  is  conclo- 
sive  as  to  the  liability  of  the  bolder 
to  this  extent,  that  he  cannot  show 
that  the  stock  was  subscribed  for 
by  him  as  an  agent  of  the  company, 
and  that  such  as  was  owned  by  him 
individually  was  fully  paid  up.    Alll- 


CHAP.  XKL]       shareholders  AND  CREDITORS. 


[§  741. 


to  become  a  shareholder,  or  held  himself  out  as  sach,  or  ac- 
cepted a  certificate,  he  may  plead  that  his  name  was  placed  on 
the  books  of  the  corporation  without  his  authority  ^  unless  the 
circumstances  are  such  as  affect  him  with  notice  of  its  having 
been  placed  there.^  If  a  person  subscribes  for  shares,  signs  the 
articles  of  association,  acts  as  an  officer,  and  appears  as  a  share- 
holder on  the  books,  he  will  not,  as  against  creditors,  be  per- 
)nitted  to  deny  that  he  is  such,  although  no  certificate  has  ever 
been  issued  to  him.'  And  when  sued  by  a  creditor,  mere  ir- 
regularities in  becoming  a  shareholder  will  not  avail  the  de- 
fendant.^ 

It  has  also  been  held  that  if  a  person  makes  a  subscription 
conditioned  on  an  amendment  to  the  charter  being  obtained 
from  the  legislature,  and  subsequently  the  corporation  is  organ- 
ized without  obtaining  the  amendment,  the  defendant  taking 
no  active  part  in  its  organization,  he  may  be  held  as  a  share- 
holder if  he  pays  up  a  portion  of  his  subscription,  and,  through 
his  clerk,  takes  a  receipt  wherein  the  corporation  receipts  for 
''  ten  per  cent  of  his  stock  in  this  bank."  ^ 

§  741.  One  to  whom  shares  have  been  transferred  in  pledge 
or  as  collateral  security  for  money  loaned,  but  who 

.  Transferee 

appears  on  the  books  of    the  corporation  as  the  of  shares 
owner  of  the  shares,  is  liable  to  creditors,  or  for  5eeS^"^ 
their  benefit  as  a  shareholder.'    For  this  the  Fed- 


bone  V.  Hager,  46  Pa.  St.  48;  com- 
pare Chapmaa  and  Barber's  case, 
Law  Rep.  3  Eq.  861. 

iMudgett  V.  HorreU,  83  Cal.  25; 
lee  Hatter  of  Reciprocity  Baolc,  22 
N.  Y.  10,  17;  Simmons  v.  Hill,  96 
Mo.  670. 

'  As,  for  instance,  if  defendant  be- 
comes cashier  of  a  bank  and  acts  as 
sach.    Finn  v.  Brown,  142  U.  S.  56. 

•Wheeler  V.  Millar,  00  N.  Y.  853. 
In  general  a  certificate  is  not  essential 
to  constitute  a  person  a  shareholder, 
§511. 

^Holyoke  Bank  v.  Gtoodman  Paper 
Mfg.  Co.,  OGush.  576;  Bnrr  v.  Wil- 
cox, 22  N.  Y.  551.  Compare  Ex  parte 
Hennessy,  2  McNaghten  A  Gordon, 
201;  Blien  v.  Band,  77  Minn.  110. 
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ft  Lehman  r.  Warner,  61  Ala.  455; 
See  §§517-521,  as  to  conditional  sub- 
scriptions. 

•  Nat.  Bk.  V.  Case,  90  U.  S.  628; 
Pullman  v.  Upton,  06  U.  S.  828; 
Fouche  o.  Merchants*  Nat.  Bank,  110 
Ga.  827;  Adderly  v.  Storm,  6  Hill 
(N.  Y.),  624;  Roosevelt  V.  Brown,  11 
N.  Y.  148;  Holyoke  Bank  v.  Bum- 
ham,  11  Cusb.  183;  Magruder  v. 
Colston,  44  Md.  340;  Crease  v.  Bab- 
cock,  10  Mete.  525;  Wheelock  v. 
Kost,  77  111.  296;  Hale  v.  Walker,  81 
Iowa,  344;  Bowden  v.  Farmers^  etc., 
Bk.,  1  Hugbes,  807;  Erskine  o.  Loe- 
wenstein,  82  Mo.  301.  Nai.  Comm'l 
Bk.  V.  McDonnell,  92  Ala.  888;  Tat- 
hill  Spr'g  Co.  o.  Smith,  90  Iowa, 
381.    Semble    eontrfi,  McMabon    v. 
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§  742.]       THE  LAW  OP  PEIVATI-:  COBPOBATI0N8.  [OHAP.  Xm. 


eral  Supreme  Court  say  there  are  several  reasons.  "  One  is 
that  he  is  estopped  from  denying  his  liability  by  voluntarily 
holding  himself  out  to  the  public  as  the  owner  of  the  stock, 
and  his  denial  of  ownership  is  inconsistent  with  the  representa- 
tions he  has  made ;  another  is,  that  by  taking  the  legal  title  he 
has  released  the  former  owner ;  and  a  third  is,  that  after  hav- 
ing taken  the  apparent  ownership,  and  thus  become  entitled  to 
receive  dividends,  vote  at  elections,  and  enjoy  all  the  privileges 
of  ownership,  it  would  be  inequitable  to  allow  him  to  refuse 
the  responsibilities  of  a  shareholder."  ^ 

A  mere  pledgee  of  shares,  however,  who  is  not  registered  as 
owner,  and  never  receives  dividends  or  exercises  any  of  the 
rights  of  a  shareholder,  is  not  liable  as  a  shareholder  to  cred- 
itors of  the  corporations.'  Thus  it  is  held  by  the  Federal 
Supreme  Court  that  a  pledgee  of  shares  in  the  stock  of  a 
national  bank,  who  in  good  faith  while  the  bank  is  not  in 
failing  circumstances,  takes  the  transfer  in  the  name  of  an 
irresponsible  person,  for  the  avowed  purpose  of  avoiding  lia- 
bility as  a  shareholder,  and  who  never  exercises  any  rights  of 
a  shareholder  or  receives  any  dividends,  incurs  no  liability  as 
a  shareholder  to  the  creditors  of  the  banlc  The  dividends  were 
paid  to  the  pledgor,  the  real  owner.^ 

§  742.  On  the  other  hand,  if  a  person  is  the  real  owner  of 


Macy,  51  N.  Y.  166.  So  an  executor 
holding  shares  may  be  chargeable 
with  the  individual  liability  of  his 
testator.  Diven  v.  Duncan,  41  Barb. 
520.     Compare  Rev.  St.,  §5152. 

1  Nat.  Bk.  V.  Case,  99  U.  S.  628, 
631.  Compare  Union  Savings  AsB^n 
V.  Seligman,  92  Mo.  635  (overruling 
Griswold  v.  Seligman,  72  Mo.  110); 
Fisher  v.  Seligman,  75  Mo.  13;  Bray 
V.  Seligman,  lb.  31;  Burgess  «.  Selig- 
man, 107  U.  S.  20.  In  respect  of 
Federal  courts  following  state  deci- 
sions, in  construing  a  state  statute, 
see  Flash  v.  Conn,  109  U.  S.  871. 
Brokers  who  purchase  shares  and 
cause  themselves  to  be  registered  on 
the  books  of  the  company  as  share- 
holders, are  liable  as  shareholders, 
although  the  shares  be  purchased  for  j 
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a  customer.  McKim  v.  Glenn,  66 
Md.  479;  see  Kerr  v.  Urie,  86  Md.  72. 

^Anderson  v.  Phila.  Warehonae 
Co.,  Ill  U.  S.  479;  Henkle  v.  Salem 
Mfg.  Co.,  39  O.  St  547.  A  person 
who  receives  a  transfer  of  shares  in  a 
national  bank  sun  security  for  debt, 
and  surrenders  the  certificates  and 
takes  out  new  ones  in  his  name  de- 
scribed as  *'  pledgee  "  on  the  books 
of  the  bank,  and  holds  them  stiU  in 
good  faith  as  security,  is  not  a  share^ 
holder  as  to  creditors.  Pauley  o. 
Loan,  etc.,  Co.,  165  U.  S.  606.  CI 
Matteson  v.  Dent,  176  U.  S.  581. 
This  case  summarizes  the  law  as  to 
liability  of  pledgees  of  stock,  under 
various  circumstances,  to  creditors 
of  the  corporation. 

*  Andereon  o.  Philadelphia  Wan- 


CHAP.  Xni.]      SHAREHOLDERS  AND  CREDirORS. 


[§  745. 


shares,  and,  as  between  himself  and  the  apparent  „   , 

'  '  ^'  Real  owner 

holder,  entitled  to  the  profits  thereof,  it  will  not  of  shares 
avail  him  as  a  defence  against  creditors  that  the 
shares  did  not  stand  in  his  name.^    And  thus  a  person  cannot 
escape  liability  as  a  shareholder  by  taking  his  shares  in  the 
name  of  an  infant.' 

§  743.  Summing  ap,  the  rationale  of  the  preceding  deci- 
sions may  be  said  to  be  this.    Any  person  who  ap-  j^^^^^^^^ 
pears  to  be  a  shareholder,  or  any  person  who  is  ac-    • 
tnally  entitled  to  the  emoluments  of  shares  in  a  corporation, 
is  liable  as  a  shareholder  to  creditors.^ 

§  744.  When,  after  the  insolvency  of  the  corporation,  suit 
is  brought  by  or  on  behalf  of   creditors  against 
shareholders,  either  on  their  statutory  liability  or  when  no 

defence 

for  unpaid  subscriptions,  the  latter  cannot  success- 
fully plead  that  they  were  induced  to  subscribe  by  fraudulent 
misrepresentations  on  the  part  of  the  corporation  or  its  officers 
or  agents.^    Nor  can  he  set  up  a  counterclaim  for  money  paid 
for  his  stock.' 

§  745.  It  is  in  view  of  the  right  of  shareholders  to  contri- 
bution among  themselves,  that  the  English  courts  Releases 
hold  that  directors  cannot  release  shareholders  from  ^°  defence, 
liability,  except  in  accordance  with  the  provisions  of  the 
deed  of  settlement.^  But  in  America,  it  is  recognized  to  be 
the  right  of  creditors  that  no  shareholder  shall  be  released 
from  his  liability  except  in  accordance  with  the  constitution 


house  Co.,  Ill  U.  S.  479.  The  court 
laid  that  the  creditors  of  the  bank 
were  put  in  no  worse  position  by  the 
transfer  thao  they  would  have  been 
in  had  the  shares  ramained  in  the 
name  of  the  pledgor. 

^  See  Burr  v,  Wilcox,  22  N.  Y.  651; 
Stoyer  c.  Flack,  30  N.  Y.  64. 

'Roman  o.  Fry,  5  J.  J.  Marsh. 
(Ky.)  634.  See,  also.  Cox's  Case,  4 
De  6.  J.  &  S.  53;  Pugh  A  Sbannan's 
Case,  L.  R.  13  £q.  566;  Richardson's 
Case,  L.  R.  19  £q.  588.  Compare 
Haxweirs  Case,  24'BeaT.  821. 

*  See  §  749,  as  to  colorable  trans- 
fers. 


*  Ogilvie  V.  Knox  Ins.  Co.,  22  How. 
380;  Upton  o.  Tribilcock,  91  U.  S.  45; 
Lantry  v.  Wallace,  182  U.  S.  536; 
Schaeffer  v.  Missouri  Home  Ids.  Co., 
46  Mo.  248;  Upton  v.  Englehart,  3 
Dill.  496;  Turaer  v.  Grangers'  Life 
Ins.  Co.,  65  Ga.  549;  Bissell  v.  Heath, 
98  Mich.  472.  See  Fouche  v.  Mer- 
chants' Nat  Bank,  110  Ga.  827.  See 
§  525;  compare  Weber  v.  Fickey,  52 
Md.  500. 

»  Lantry  u.  Wallace,  182  U.  S.  536. 

^  See  Directora,  etc.,  v.  Eisch,  L. 
R.  2  H.  L.  99;  Smith's  Case,  L.  R.  2 
Ch.  604. 
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§  745.]       THE  LAW  07  PRIVATE  GOBPOBATION8.  [CHAP.  XHL 

of  the  corporation.^  "  It  must  also  be  conceded  that  if  the 
company  has,  in  f  rand  of  its  creditors,  released  subscribers  to 
its  stock  from  the  payment  of  their  subscriptions,  the  release 
is  inoperative  to  protect  those  subscribers  against  claims  of 
the  creditors.  ...  It  has  been  settled  by  very  numerous 
decisions  that  the  directors  of  a  company  are  incompetent  to 
release  an  original  subscriber  to  its  capital  stock,  or  to  make 
any  arrangement  with  him  by  which  the  company,  its  cred- 
itors  or  the  state,  shall  lose  any  of  the  benefit  of  his  subscrip- 
tion. Every  such  arrangement  is  regarded  in  equity  not 
merely  as  ultra  vires,  but  as  a  fraud  upon  the  other  share- 
holders, upon  the  public,  and  upon  the  creditors  of  the  com- 
pany."^ When  a  subscription  payable  in  property  is  made 
for  shares,  it  is  no  defence  to  a  suit  by  creditors  against  the 
subscriber,  that  the  corporation  has  returned  the  property  and 
the  subscriber  has  released  all  claim  to  the  shares.' 


^  Slee  V.  Bloom,  19  Johns.  (N.  Y.) 
466;  Bisenlord  v.  Oriental  Ins.  Co., 
29  N.  J.  Eq.  437;  Allen  v.  Mont- 
gomery K.  R.  Co.f  n  Ala.  437,  450; 
Mann  «.  Cooke,  20  Conn.  178;  Pey- 
chaud  V.  Hood,  23  La.  Ann.  732; 
Putnam  v.  New  Albany,  4  Bias.  365; 
Bouton  V,  Dement,  123  111.  142;  com- 
pare Cooper  9.  Frederick,  9  Ala.  737 
Thus,  an  unauthorized  cancellation 
of  a  subscription  when  the  corpora- 
tion is  insolvent,  does  not  as  to 
creditors  release  the  subscriber 
Rider  v,  Morrison,  54  Md.  429.  See, 
also,  Ailing  «.  Wenzel,  133  III.  264 
So  the  withdrawal  of  shareholders, 
in  pursuance  uf  a  resolution  of  the 
directors  in  a  probably  insolvent 
corporation  to  allow  shareholders  to 
withdraw  on  payment  of  five  per 
cent,  of  their  shares  on  which  ninety 
per  cent,  was  unpaid,  is  void  as  to 
creditors.  Gill  v.  Balis,  72  Mo.  424 
A  shareholder,  however,  who  surren- 
ders unpaid  stock  to  a  corpoi-ation  is 
not  liable  thereon  to  a  creditor 
whose  claim  accrues  after  the  sur- 
render.    Johnson  v.  Lullman,  15  Mo. 
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App.  55;  S.  C,  8S  Mo.  667;  Enkiiis 
9.  Peck,  13  Mo.  App.  260;  compare 
Carter  o.  Union  Printing  Co.,  54 
Ark.  576. 

On  the  other  band,  a  majority  of 
shareholders  cannot  by  a  by-law  im- 
pose individual  liability  on  share- 
holders. Reid  V.  Eatonton  M'fg 
Co.,  40  Ga.  98. 

3  Burke  v.  Smith,  16  Wall.  890, 
394,  per  Strong,  J.  Where  share- 
holders were  by  statute  individually 
liable  to  the  amount  of  the  unpaid 
balance  on  their  subscriptions,  for 
corporate  debts  contracted  during 
their  ownership  of  stock,  and  it  was 
provided  that  such  liability  should 
continue  for  one  year  after  a  trans- 
fer, it  was  held  that  a  solvent  corpo- 
ration could  not  release  a  sharehold- 
er so  as  to  affect  creditors,  even  in 
consideratian  of  a  payment  by  him 
of  an  amount  in  excess  of  the  calls 
made  or  due  at  the  time  of  his  re* 
lease.  Vick  v.  La  Rochelle,57  Miss. 
602. 

*  Singer  «.  Given,  61   Iow»,  9S. 

But  it  is  held  that  a  shareholder 


CHAP.  Xni.j       SHARBHOLDBBS  AND  OBBDITOBS. 


[§  747. 


§  746.  A  bona  fide  compromise  between  a  shareholder  and 
the  corporation  has,  however,  been  sustained.^    And 
if  the  company  actually  forfeits  the  shares  for  non-  miwS'^ 
payment  of  calls,  creditors  cannot  hold  the  person  S^**^ 
whose  shares  have  been  forfeited  liable  for  the  re- 
maining instalments,  unless  the  forfeiture  was  collusive.^ 

§  747.  Upon  a  transfer  of  shares  made  in  accordance  with 
the  constitution  and  by-laws  of  the  corporation,  the   «xf  ♦  * 
liability  of   a  shareholder   to  creditors  ordinarily  transfers 
ceases;^  and  the  transferee  succeeds  to  all  the  rights  TniSS' 
and  liabilities  of   the  transferrer.*     The  transfer,  ^tion?^ 
however,  in  order  to  free  the  transferrer  from  further 
liability  on  account  either  of  unpaid  subscriptions  or  stat- 
utory liability,  must  be  absolute  so  that  the  transferee  does 
not  become  a  trustee  for  the  transferrer  ;^  and,  moreover,  must 
be  to  a  person  capable  of  succeeding  to  all  the  liabilities  of 
the  transferrer.     Accordingly,  a  transfer  to  an  infant  leaves 
the  transferrer  liable,^  as  does  a  transfer  to  the  corporation  or 
its  nominee;''  for  it  is  held  that  the  person  succeeding  to  the 


who  surrenders  unpaid  shares  to  the 
corporation  is  not  liable  thereon  to 
creditors  whose  claims  accrue  after 
soch  surrender.  Johnson  v.  Lull- 
man,  88  Mo.  567. 

1  New  Albany  v,  Burke,  11  Wall. 
96;  New  Haven  Trust  Co.  v.  Nelson, 
73  Conn.  477.  See  Gelpke  v.  Blake, 
19  Iowa,  263,  267;  but  compare  Put- 
nam V.  New  Albany,  4  Bias.  365. 

'Mills  V.  Stewart,  41  N.  Y.  384; 
Allen  V.  Montgomery,  etc.,  R.  R.  Co., 
11  Ala.  487. 

*  Huddersfleld  Canal  Co.  v.  Buck- 
ley,  7  T.  R.  36;  Cole  v,  Ryan,  52 
Barb.  168;  Tucker  v.  Oilman,  121 
K.  T.  189.  Except  according  to  the 
cases  holding  otherwise  in  regard  to 
statutory  Uability.    See  §  718. 

*  Hartford  and  N.  H.  R.  R.  Co.  o. 
Boorman,  12  Conn.  530.  Transferee 
is  liable  to  creditors  for  unpaid  sub- 
scriptions. Webster  v.  Upton,  91 
U.  S.  65.    See  S§  719,  720. 

*  National  Bank  o.  Case,  99  U.  S. 


628;  Davis  o.  Stevens,  17  Blatohl 
259.  Cf .  Matteson  v.  Dent,  176  U.  8. 
521.  To  relieve  a  stockholder  in  a 
manufacturing  corporation  from  per- 
sonal statutory  liability,  his  stock 
must  have  been  transferred  on  the 
books  of  the  company,  and  such 
transfer  must  have  been  made  in 
pursuance  of  an  actual  bona  fide 
sale,  without  any  secret  understand- 
ing or  trust  in  favor  of  the  trans- 
ferrer. Veiller  v.  Brown,  18  Hun, 
571. 

«  Symon's  Case,  L.  R.  5  Ch.  298; 
Weston's  Case,  ib.  614;  CosteUo's 
Case,  L.  R.  8  Eq.  504.  See  Reave- 
ley's  Case,  1  De  6.  A  Sm.  520;  S.  C, 
aft'd  1  Ha.  &  Tw.  168;  Richardson's 
Case,  L.  R.  19  Eq.  588. 

^  Morgan's  Case,  1  De  6.  4;  Sm. 
750;  Bennett's  Case,  5  De  6.  M.  &  G. 
284;  Zulueta's  Claim,  L.  R.  5  Ch. 
444;  Richmond's  £zi*s.  Case,  2  DeG. 
4;  Sm.  244;  Ex  parte  Henderson,  19 
Beav.  107;  Daniell's  Case,  22  Beav. 
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liability  of  the  transferrer  must  be  one  who  succeeds  to  a  per- 
sonal liability   distinct  from  and  in  addition  to  that  of  the 
corporation ;  some  one  who  can  assume  the  full  liability  of  a 
shareholder.* 
§  748.  If  a  transfer  is  irregular,  as,  for  instance,  not  re* 

corded  on  the  books  of  the  company,  when  that 
JjJ[^^      formality  is  required,  the  transferrer  is  not  freed 

from  his  liability;^  though  it  does  not  follow  that 
no  liability  attaches  to  his  transferee.^  Creditors  are  entitled 
to  treat  as  shareholders  all  persons  whose  names  appear  on  the 
books  of  the  corporation ;  and  until  the  name  of  a  shareholder 
is  removed  from  those  books,  a  creditor  is  justified  in  acting  on 
the  assumption  that  that  person  is  a  shareholder.  It  has  been 
held,  however,  that  when  a  person  has  done  "  all  in  his  power  " 
to  have  his  name  removed  from  the  company's  books,  he  is 
freed  from  liability,  although,  in  fact,  his  name  continues 
there.^    This  decision  seems  of  doubtful  correctness.    It  is 


43;  Munt^B  Case,  ib.  55;  Eyre^s  Case, 
31  Beav.  177.  But  these  are  EDglish 
oases;  and  iu  England  a  corporation 
cannot  purchase  its  own  shares.  See 
also  cases  in  following  note,  and  § 
552. 

1  Matter  of  Reciprocity  Bank,  22 
N.  Y.  9.  See  Currier  o.  Lebanon 
Slate  Co.,  56  N.  H.  262.    See  §  134. 

A  person  who  is  a  creditor  at  the 
time  of  the  transfer  to  the  corpora- 
tion, may  follow  the  property  re- 
ceived by  the  shareholder  in  ex- 
change for  his  shares,  and  subject 
it  to  the  satisfaction  of  the  full 
amount  of  his  claim.  The  defend- 
ant may  have  equities  over  against 
other  shareholders ;  but  this  fact  the 
creditor  need  not  heed.  Clapp  v. 
Petei-son,  104  111.  26. 

a  Richmond  v.  Irons,  121  U.  S.  27; 
Matteson  v.  Dent,  176  U.  S.  521; 
Worrall  v.  Judson,  5  Barb.  210;  Shel- 
lington  V.  Howland,  53  N.  Y.  371 ; 
Dane  o.  Young,  61  Me.  160;  Fowler 
o.  Ludwig,  34  Me.  455;  Cutting  v, 
Damerel,  23  Hun,  339;  In  re  Bach- 
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man,  12  Nat.  Bankr.  Reg.  223;  Plumb 
V.  Bank,  48  Kan.  4S4;  Herrick  v. 
Wardwell,  58  Oh.  St.  294.  Compare 
Jones  V.  Dunn,  70  Ala.  164;  O'Brien 
V.  Cummings,  13  Mo.  App.  197. 

'  '*  So  fAT  from  its  being  necessary 
to  make  a  man  a  contributory,  that 
he  should  be  modo  et  forma  a  mem- 
ber according  to  the  strict  provisions 
of  the  deed  of  settlement,  that  on 
the  contrary,  if  a  man,  by  repre- 
sentations that  he  is  entitled  to  be 
registered,  becomes  registered  and 
admitted  de  facto  as  a  shareholder, 
he  is  not  at  liberty  as  against  those 
who  do  not  dispute  his  liability,  to 
refer  to  or  insist  on  any  invalidity 
as  a  ground  for  not  being  treated  as 
a  shareholder.  So,  if  the  directors 
themselves  do  an  irregular  act,  and 
admit  a  man  and  ti-eat  him  as  a 
shareholder,  they  are  also  bound." 
Straffon's  Exr's  Case,  1  DeG.  M.  d 
G.  576,  594,  per  Lord  Chan.  St 
Leonards. 

^  Shortbridge     v.    Bosanqaet,    16 
Beav.   84.    See  Whitney  «.  Batler, 


CHAP.  Xnn.]     SHABSHOLDBBS  AND  GBEDITORS. 


[§  T49. 


submitted  the  shareholder  did  not  do  all  he  could  to  have  his 
name  removed,  for  he  could  have  appealed  to  the  courts ;  and 
if  in  the  mean  time  any  one  acted  on  the  faith  of  his  being  a 
shareholder,  the  loss  should  fall  on  the  shareholder  whom  the 
corporation  represents,  rather  than  on  an  innocent  outsider.' 

§  749.  When  shares  are  not  fully  paid  up  and  the  corpora- 
tion is  in  failing  circumstances,  it  is  the  geueral 
role  throughout  the  United  States,  that  the  holder  in  fraad 
cannot  validly  transfer  them  to  an  irresponsible  per-  on. 
son  for  the  purpose  of  avoiding  further    liability 
in  regard  to  them.    The  right  of  transfer  cannot  be  exercised 
in  defraud  of  creditors  of  the  corporation/^    A  similar  rule 
appUes  to  transfers  of  shares  in  the  stock  of  a  corporatit>n 
whose  shareholders  are  by  statute  rendered  personally  liable  to 
creditors.^ 

The  English  cases,  on  the  other  band,  hold  that  a  share- 
holder may  transfer  his  shares  to  an  irresponsible  person  for 
the  sole  purpose  of  freeing  himself  from  further  liability  on 
them ;  and,  provided  the  transfer  be  absolute,  so  that,  as  be- 
tween transferrer  and  transferee,  the  latter  does  not  hold  the 


lis  U.  S.  055;  Matteton  v.  Dent,  176 
U.  S.  521;  Cox  V.  Elmendorf,  97 
Tenn.  518;  Nation's  Case,  L.  R.  3 
£q.  77;  Fyfe's  Case,  L.  R.  4  Gh.  768; 
Ward  A  Garfit's  Case,  L.  R.  4  £q. 
188. 

^  See  §  525. 

«  Dauchy  v.  Brown,  24  Vt.  197; 
Nathan  v.  Wbitlock,  9  Paige  (N.  Y.), 
152;  Marcy  v.  Clark,  17  Mass.  330; 
Rider  v.  Morrison,  54  Md.  429;  Gaff 
«.  Flesher,  33  Ohio  St.  107;  Nat  Car- 
riage Mfg.  Co.  V.  Story,  etc.,  Co.,  Ill 
Cal.  531;  Bai-t  v.  Real  Est.  Exch., 
175  Pa.  St.  619.  See  Angell  and 
Ames  on  Corp.,  §  535;  2  N.  Y.  Rev. 
Stat,  7th  ed.  1482. 

*  Bowden  o.  Johnson,  107  U.  S. 
251;  Richmond  v.  Irons,  121  U.  S. 
27;  Stuart  v,  Uayden,  169  U.  S.  1; 
Aultmann^s  Appeal,  98  Pa.  St  505; 
McLaren  v.  Franciscns,  43  Mo.  452; 
Provident  Saviogs  Ins.  v.  Jackson 


Place  Skating,  etc..  Rink,  52  Mo. 
557;  Bowden  v,  Santos,  1  Hughes, 
158;  Magruder  v.  Colston,  44  Md. 
349;  Central  Agricultural,  etc.,  Ass'n 
V,  Alabama  Gold  Life  Ins.  Co.,  70 
Ala.  120.  See  Miller  v.  Great  Repub- 
lic Insurance  Company,  50  Mo.  55. 

Where  a  general  banking  law  im- 
posed on  shareholders  individual 
liability  while  they  continued  such, 
and  for  one  year  thereafter;  and  a 
creditor  of  a  bank  made  demand  on 
a  shareholder  for  payment,  and  the 
latter  requested  delay,  promising  not 
to  transfer  his  shares,  but  did  secretly 
and  fraudulently  transfer  them,  it 
was  held  that  the  transfer  was  void 
as  against  such  creditor,  although 
his  suit  was  brought  more  than  one 
year  after  it  had  taken  place.  Paine 
V,  Stewart,  33  Conn.  516.  Compare 
also  Marr  v.  Bank  of  West  Tennessee, 
4  Lea  (Tenn.),  578. 
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shares  in  trust  for  the  former,  the  transferrer  will  be  free 
from  further  liability  in  respect  of  the  shares.^  The  EDglisli 
law  does  not  recognize  the  doctrine  that  corporate  funds  are 
held  in  trust  for  creditors  as  well  as  shareholders,  and  the 
English  decisions  respecting  the  transfer  of  shares  seem  con- 
sistent with  the  general  English  view  of  corporation  law. 
Provisions  in  English  deeds  of  settlement  are  regarded  as 
existing  for  the  security  of  shareholders;  and  creditors  are 
held  to  derive  few  rights  directly  from  them.  And  so,  in 
regard  to  the  "  Winding-up  Act,"  Lord  Eomilly  says :  "  The 
object  of  the  Winding-up  Act  was  only  to  settle  the  equities 
between  the  partners  in  order  that  when  the  partnership  was 
wound  up,  they  might  obtain  contribution  from  each  other."* 
§  750.  From  what  has  been  said  of  the  relations  between 
Relations  creditors  and  shareholders,  it  is  plain  that  upon  the 
between  insolvency  or  winding-up  of  a  corporation,  a  cred- 
hoiders  and  itor  has  a  right  to  be  paid  the  debt  due  him  prior 
wSidS^up.  to  any  of  the  rights  of  shareholders  in  respect  of 
Dividends,  ^y^^  corporate  funds.*  When  a  dividend,  however, 
has  been  duly  declared  from  surplus  profits,  the  capital  of 
the  company  being  left  entire,  a  shareholder  is  entitled  to  bis 
portion  of  the  dividend  in  preference  to  the  claims  of  creditors ; 
even  though  he  may  not  call  for  it  until  the  company  has  be- 


1  Jessopp'B  Case,  2  De  G.  &  J.  dSS; 
i>e  Pass's  Case,  4  De  G.  A  J.  644; 
Harrisoo's  Case,  L.  R.  6  Ch.  280; 
King's  Case,  ib.  196;  Master's  Case, 
L.  R.  7  Ch.  202;  WiUiams's  Case,  1 
Ch.  Div.  576.  In  the  following  cases 
the  transfer  was  held  merely  color- 
able, and  the  transferrer  remained 
liable:  Chinnock^sCase,  Johns.  (Eng. 
Ch.)  714;  Hyam's  Case,  1  De  G.  F. 
<&  J.  75;  Costello's  Case,  2  De  G.  F. 
<&  J.  302;  Budd'B  Case,  3  De  G.  F. 
A  J.  207;  Ex  parte  Kintrea,  L.  R.  5 
Ch.  05. 

3  In  re  Philips,  18  Beay.  620;  com- 
pare, regarding  the  English  yiew, 
§  524. 

*  Brewer  v.  Michigan  Salt  Ass'n, 
58  Mich.  351;  compare  Banigan  v. 
Bard,    134    U.   S.    201.      Rights    of 
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creditors  of  the  corporation  are-su- 
perior as  to  corporate  assets  to  the 
rights  of  creditors  of  a  stockholder, 
though  he  own  tlie  concei-n.  State 
D.  Commercial  State  Bank,  28  Neb. 
677.  Whei-e  a  national  bank  is  de- 
clared in  default  by  the  comptroller, 
and  a  suflScient  fund  is  realized  from 
its  assets  to  pay  all  claims  against  it* 
and  leaye  a  surplas,  interest  should 
be  allowed  on  claims  during  tbe 
period  of  administration,  before  ap- 
propriating  the  surplus  to  the  share- 
holders. ChemicalNatB'k  V.Bailey, 
12  Blatchf.  480.  See,  also.  Hart's 
Appeal,  06  Pa.  St  355;  Lnm  «.  Rob- 
ertson, 6  Wall.  277;  and  compare 
Cochran  v.  Ocean  Dry  Dock  Go.,  30 
La.  Ann.  Ft.  IL  1365. 
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come  insolvent^  For  the  moment  a  dividend  is  thus  declared, 
it  becomes  the  property  of  the  individual  shareholders.'  In  a 
controversy  coming  before  the  New  York  coorts,  the  Erie  Rail- 
way had  declared  a  dividend  and  deposited  money  to  pay  it 
with  D.  S.  &  Co.  Thereafter  the  company  withdrew  what  re- 
mained of  sach  money ;  and  this  subsequently  passed  with  the 
corporate  property  into  the  possession  of  a  receiver  of  the  road. 
Application  was  made  by  a  shareholder  to  compel  the  receiver 
to  pay  him  the  amount  of  his  dividend.  It  was  held  that  the 
fund  deposited  with  D.  S.  &  Co.  should  be  regarded  as  specific- 
ally appropriated  for  the  payment  of  the  dividend,  and  that  the 
shareholders  acquired  an  equitable  lien  upon  such  fund  to  the 
extent  of  the  amounts  to  which  they  were  respectively  entitled ; 
and  that  the  lien  followed  the  fund  into  the  hands  of  the  re- 
ceiver." 

§  751.  The   dissolution  of  a  corporation  does  not   increase 
the  personal  liability  of  shareholders    as    towards  ^..^^ 
creditors,^  nor  make  the  former  liable  as  partners,  lution. 
even  as  to  debts  contracted  by  the  corporate  agents 
after  the  dissolution,  provided,  there  is  nothing  to  show  fraud 
on  their  part,  or  an  actual  intention  to  transact  business  as 
partners." 


^  Le  Roy  «.  Olobe  Insuranca  Co., 
2  Kdw.  Ch.  (N.  Y.)  657. '  See  Albany 
Fertilizer  Co.  v.  Arnold,  103  Ga.  146. 
See  f  708. 

s  Van  Dyck  v.  McQuade,  86  N.  Y. 
38;  cf.  Hunt,  Rec'r,  v,  O'Shea,  69  N. 
H.  600. 

*  In  re  Petition  of  Jnlius  LeBlano, 
14  Hun,  8;  S.  C,  aff'd  75  N.  Y.  598. 

«TarbeU  v.  Page,  24  111.  46;  Steam 


Stone  Gutter  Co.  v.  Scott,  157  Mo. 
520. 

» Central  City  Savings  D'k  «. 
Wallcer,  66  N.  Y.  424.  But  they 
will  become  chargeable  as  partners 
if,  knowing  of  the  expiration  of  the 
charter,  they  agree  to  continue  busi- 
ness and  appoint  one  of  their  num- 
ber as  manager.  National  Bank  v. 
Landon,  45  N.  Y.  410. 
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CHAPTER  XIV. 

LEGAL  RELATIONS  BETWEEN  OFFICERS  AND  CREDIT- 
ORS OF  A  CORPORATION. 


Liability  of  officers  acting  on  behalf 
of  their  corporation,  §§  752,  753. 

When  the  contract  is  uUra  virea, 
§754. 

Officers*  liability  to  outsiders  for  the 
acts  of  other  agents,  §  755. 

Besponsibility  of  directors  to  cred- 
itors, f  756. 

For  misapplication  of  the  coi*porate 
fands,  §  757. 

For  neglect  of  duty,  §  758. 

Director's  duties  to  creditors  on  the 
insolyency  of  the  corporation, 
§§  759,  760. 


Statutory  liability  of  officers  to  cred- 
itors.   Four  classes,  §  761. 

First  class,  §  762. 

Second  class,  §  763. 

Third  and  fourth  classes,  Jf  764- 
766. 

Liability  for  failure  to  file  anooal 
reports,  §§  767-771. 

What  debts  are  included  in  this  lia- 
bility, §§  772,  773. 

Liability  for  signing  false  reports, 
§774. 

Forms  of  action.  Joinder  of  parties, 
§775. 


§  752.  Before  entering  on  the  discussion  of  the  legal  rela- 
tions between  the  officers  of  a  corporation  and  cred- 
officers*^  ^    itors  whose  rights  in  respect  of  the  corporate  assets 
beha§o?      ^^^®  already  accrued,  it  will  be  well  to  notice  the 
their  corpo-  relations  between  officers  acting:  on  behalf  of  the  oor- 

ration.  ^ 

poration  and  persons  with  whom  they  deal,  whose 
legal  relations  in  respect  of  the  corporate  enterprise  are  first 
occasioned  by  their  transaction  with  the  officers. 

In  contracting  on  behalf  of  a  corporation,  its  officers  owe  to 
the  person  with  whom  they  contract  usually  no  duties  which 
ordinary  agents  do  not  owe  to  persons  with  whom  they  con- 
tract on  behalf  of  their  principals.  The  same  degree  of  fair- 
ness and  good  faith  is  to  be  observed  by  officers  as  is  ordi- 
narily required  in  the  dealings  between  man  and  man.^    And 


1  See  Edgingtou  v.  Fitzmaurice,  29 
Ch.  Div.  459.  An  officer  who  states 
to  a  person  about  to  sell  goods 
to  the  corporation  tliat  in  his  opin- 
ion the  corporation  is  solvent,  will 
not  be  liable  for  his  misrepresen- 
tation if  honestly  made,   although 
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the  corporation  was  inaoWent  at 
the  time.  Searightv.  Payne,  2  Tenn. 
Gh.  176;  but  will  be  liable  for  fraud- 
ulent misrepresentations.  Phillips 
V,  Wortendyke,  81  Hun  (N.  Y.),  192. 
The  president  of  a  corporation  is 
liable  in  damages  for  putting 


CHAP.  XIV.]  OFFICERS  AND  CBEDIT0B8. 


[§  768. 


in  general  the  responsibility  of  corporate  offloers  to  outsiders 
for  whatever  torts  the  former  may  commit  would  be  regulated 
by  the  rules  applicable  to  the  responsibility  of  ordinary  agents 
under  similar  circumstances.^  Thus  if,  acting  on  behalf  of 
their  corporation,  officers  commit  a  fraud  or  other  palpable 
wrong  or  tort,  there  would  seem  to  be  no  reason  why  they 
and  their  corporation  might  not  be  joined  as  defendants  in  the 
same  action  by  the  injured  person.' 

§  753.  It  may  be  stated  as  a  general  proposition,  drawn 
from  the  principles  of  the  law  of  agency  as  applicable  to 
officers  of  corporations,  that  corporate  officers  contracting  as 
such  in  good  faith  will  not  be  personally  liable  to  the  other 
contracting  party,  if  (1)  the  other  party  when  contracting 
knows  or  ought  to  know  that  the  officers  are  acting  on  behalf 
of  their  corporation,  and  (2)  the  officers  have  authority  to 
make  the  contract,  and  (3)  the  contract  is  made  in  such  form 


nanio  to  statements  known  to  him  to 
be  false,  or  to  statements  which  he 
had  no  reasonable  ground  to  suppose 
to  be  true.  THmble  v.  Reid,  97  Ky. 
713.  Cf.  Frewitt  d.  Trimble,  92  Ky. 
176.  If  directors  knowingly  issue 
spurious  stock  and  borrow  money  on 
it  as  collateral,  representing  it  to  be 
genuine,  they  are  liable  to  the  lender 
in  an  action  for  deceit.  Nat  Ex- 
change Bank  v.  Sibley,  71  Ga.  726. 
So  directors  issuing  bonds  falsely 
purporting  to  be  **  first  mortgage 
bonds,^'  are  liable  for  the  fraud  to 
an  innocent  purchaser  who  buys 
from  the  agent  in  whose  hands  the 
directors  placed  them  for  sale. 
Clark  V.  Edgar,  84  Mo.  106.  Direct- 
ors of  a  bank  are  liable  on  insolvency 
of  the  bank  for  false  representations 
made  by  the  directors  to  the  public 
as  to  the  bank's  solvency,  whereby 
the  depositor  is  induced  to  deposit. 
Scale  V.  Baker,  70  Texas,  283;  Kink- 
ier V.  Junica,  84  Tex.  116.  It  makes 
no  difference  that  the  plaintiff  was  a 
stockholder  (last  case).  Compare 
Hunnewell  v.  Duxbury,   154  Mass. 


286;  MiUer  v.  Howard,  96  Tenn. 
407;  Townsend  v.  Williams,  117  N. 
C.  830. 

^  If  the  agent  of  a  bank  without 
authority— either  because  the  au- 
thority has  not  been  conferred  by 
the  bank  as  a  matter  of  fact,  or  be- 
cause the  bank  has  no  power  under 
its  charter  to  confer  such  authority 
— pays  away  its  money  to  the  officer 
of  another  bank,  and  the  latter  officer 
knows  that  the  agent  has  no  author- 
ity to  pay  the  money,  and  that  his 
bank  has  no  right  to  take  it,  he  is 
liable  personally  to  the  first  bank  for 
the  money,  whether  he  has  paid  it 
over  to  its  own  bank  or  not.  Ameri- 
can Nat.  Bk.  V.  Wheelock,  46  N.  Y. 
Super.  Ct.  206. 

9  See  HeweU  v.  Swift,  3  Allen,  420; 
Campbell  v,  Portland  Sugar  Co.,  62 
Me.  652;  In  re  Imperial  Land  Co., 
L.  R.  10  Eq.  298;  Wright  v.  Wilcox, 
19  Wend.  343;  Snydam  v.  Moore,  8 
Barb.  868;  Phelps  v.  Wait,  80  N.  Y. 
78.  But  see  Parsons  «.  Winchellf  6 
Cush.  592. 
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as  to  bind  the  oorporationy  and  (4)  there  are  no  circumstances 
leading  to  the  conclusion  that  the  officers  intended  to  make 
themselves  personally  responsible.^  In  some  states,  however, 
the  liability  of  officers  to  persons  with  whom  they  contract  on 
behalf  of  their  corporation,  has  been  extended  by  statute.' 


^  Thas,  a  treasurer  of  a  oorporar 
tion,  to  whose  order  as  sach  a  note 
IS  made  payable,  and  who  indorses 
the  note  ''R.  Beman,  Treasurer," 
and  negotiates  it  on  behalf  of  the 
corporation,  is  not  personally  liable 
as  indorser.  Babcock  v.  Beman,  11 
K.  Y.  200.  See,  also.  Hicks  v.  Hinde, 
9  Barb.  628;  Farmers'  aLd  Mec.  B'k 
V,  Colby,  64  Cal.  352;  McCoi*mick  v. 
Stockton  R.  R  Co.,  130  Cal.  100. 
But  see  contra  the  questionable  case 
of  Heffner  v.  Brownell,  70  Iowa, 
591. 

If  the  coTcnants  in  the  body  of  a 
sealed  insUument  are  expressed  as  if 
made  by  a  oorpoi-ation  directly  with 
the  plaintiff,  and  iu  the  instrument 
the  defendant  is  not  named,  but 
signs,  and,  with  his  own  seal,  seals 
it  as  president  of  the  corporation, 
and  on  their  behalf,  an  action  does 
not  lie  on  it  against  him  individu- 
ally. Hopkins  v.  Mehaffy,  11  S.  & 
R.(Pii.)  126.  See,  also,  Randall  v. 
Van  Vechten,  19  Johns.  (N.  Y.)  60; 
Aggs  V.  Nicholson,  1  H.  &  N.  165. 
The  officers  of  a  corporation  de- 
scribed themselves  in  a  contract  as 
the  president,  vice-president,  seci^e- 
tary,  treasurer,  and  directors  of  the 
coriK>ration,  and  covenanted  on  be- 
half of  **  themselves  and  their  suc- 
cessors in  office.^*  They  signed  and 
sealed  the  contract  without  adding 
their  official  titles,  and  the  corpo- 
rate seal  was  not  attached.  HMj 
they  were  not  liable  personally. 
Whitford  v.  Laidler,  94  N.  T.  145. 
Compare  City  of  Kansas  v.  Hannibal 
and  St.  Jo.  R.  R.  Co.,  77  Mo.  180. 

But  the  directors  of  a  Joint  stock 
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company  will  be  liable  if  they  exe- 
cute a  note  in  the  following  form: 
•^  On  demand,  we  jointly  and  seT- 
erally  promise  to  pay  to  H.  or  order, 
the  sum  of  £250,  value  received,  for 
and    on     behalf  of    the  Wesleyan 
Newspaper    Association^*'   **  P.   S., 
J.  W.,   Directors.*'    For   the  word 
'*  severally  "  is  equivalent  to  "  pei^ 
sonally."     Healey  v.  Story,  3  £xch. 
3.    Accoi-d,  Bradlee  v.  Boston  Glass 
Manufactory,  16  Pick.  347.    See,  also, 
Brockway   v.  Allen,    17  Wend.    40. 
A  promissory  note  in  the  form  *  I 
promise  to  pay,"  and    signed    by 
"E.,   Pres.  and  Treas.   C.  Co.,"  is 
the  note  of  E.,  who  is  liable  thereon, 
and  it  is  not  competent  to  introduce 
parol  evidence  to  show  that  the  par- 
ties at  the  time  understood  the  note 
to  be  the    note  of    the  company. 
Davis  V,  England,   141    Mass.  587. 
See  McClure  o.   Livermore,  78  Me. 
390.    So  a  draft  accepted  by  **  £.  T. 
L.,  Agent,"  may  bind   the  acceptor 
pereonally,  where  nothing  further  in 
the  draft  appears  to  show  that  S.  T. 
L.  did  not   intend  to  bind  himself 
personally.      Slawson  v.    Loring,  5 
Allen,  340.    And  pei«ons  who  per- 
sonally covenant  in  a  deed,  and  exe- 
cute it  with  their  own  signatures 
and  seals,  will  likely  be  held  per- 
sonally on  the  covenants;  although, 
from  the  general  tenor  of  the  deed, 
it  might  appear  reasonably  probable 
that  they  executed  it  aa  representa- 
tives of  a  corporation.    See  Stineli- 
field  V.  Little,  1  Me.   231;  Trippeto 
V.  Walker,  4  Mass.  596. 

*  E,  g.,  **  Any  officer  of  a  corpora- 
tion making,  or  pn^essing  to  make 
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If  corporate  officers,  on  behalf  of  their  corporation,  entei 
into  a  contract  which  they  have  no  aathority  to  make,  yet  if, 
nnder  the  circumstances,  by  the  operation  of  any  rule  of  law,' 
the  contract  binds  the  corporation  to  the  other  contracting 
party,  the  officers  will  not  be  personally  liable  to  him,  for  be 
has  suffered  no  damage  from  the  fact  that  in  reality  the  con 
tract  was  unauthorized.  If,  however,  officers  make  an  unau- 
thorized contract  on  behalf  of  their  corporation,  allowing  the 
other  contracting  party  acting  as  a  reasonable  man  to  infer  that 
they  have  the  requisite  authority,  and  in  consequence  of  their 
lack  of  authority,  the  other  party  is  unable  to  hold  the  corpo- 
ration on  the  contract,  what  is  their  liability  to  him  ?  Here 
distinctions  must  be  drawn.  The  officers  may  have  no  author- 
ity to  contract  either  (1)  because  their  superior  officers  or  the 
corporation  has  not  authorized  them  to  make  the  contract,  or 
(2)  because  the  corporation  itself  has  no  power  to  make  such  a 
contract,  or  (3)  both  of  these  reasons  may  unite. 

§  754.   In  the  first  supposed  case,  the  officers  would  be 
liable,  either  on  the  ground  of  fraud,  or  implied 
warranty  of  the  requisite  authority.'    In  the  third  ^ntmc^S 
supposed  case  there  would  usually  be  present  suffi-  ^^^  *'*'^- 
cient  fraud  or  misrepresentation  of  fact  on  their  part  to  ren- 
der them  liable.    In  the  second  case,  where  the  corporate  offi- 
cers may  have  conceived  themselves  authorized  to  make  the 
contract,  but  the  contract  is  lUtra  vires  the  corporation,  as  a 
role  the  officers  acting  in  good  faith  would  not  be  personally 
liable;  because  the  powers  of  a  corporation  are   matters  of 


any  oontrmct  not  in  writing,  in  the 
name  of  or  in  behalf  of  any  corpo- 
ration, of  the  Talue  of  one  handred 
dollars  or  less,  shaU  be  liable  as 
surety  for  such  corporation  upon 
sncb  oontract ;  and  may  be  sued 
either  with  the  corporation  or  sepa- 
rately for  a  breach  thereof.**  Bat- 
tle's BsT.  Stat,  of  N.  C,  p.  266,  §  24. 

1  See  SS  103,  75. 

*  Where  two  directors  wrote  to  a 
bank  saying  that  they  had  anthor- 
ixed  the  manager  of  the  company 
to  OTerdraw  on  the  company^s  ac- 
ooanti  the  directors  themseWes  hay- 


ing no  aathority  to  overdraw,  it  was 
held  that  they  impliedly  warranted 
that  the  manager  had  aathority,  and 
were  personally  liable.  Cherry  v. 
Colonial  Bank,  38  L.  J.  P.  C.  49;  S. 
C,  L.  R.  3  P.  C.  24.  See  Jefts  e. 
York,  4  Cash.  871;  S.  C,  10  Cash. 
392;  Weare  v.  GoTe,  44  N.  H.  196. 
Directors  are  personally  liable  when 
they  make  a  contract  on  behalf  of  the 
corporation  before  safficient  stock 
has  been  subscribed  to  aathorize  the 
corporation  (under  a  statute)  to 
begin  business.  Trust  Co.  v,  Floyd, 
47  O.  St  526. 
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law  with  knowledge  of  which  persons  dealing  with  it  are 
affected.'  Accordingly,  the  correct  rale  seems  as  follows :  if 
officers  contract  as  sach  with  a  person  who  acts  in  good  faith, 
believing  them  to  be  authorized  to  make  the  contract  in  ques- 
tion, such  contracting  party  cannot  hold  the  officers  })ersonaIly 
liable  if,  in  order  to  make  out  his  case,  it  is  necessary  for  him 
to  base  his  claim  against  them  on  such  honest  though  mis- 
taken misrepresentation  of  the  powers  of  the  corporation  as 
arises  by  implication  from  their  having  executed  the  contract 
in  its  behalf.'  And  even  if  the  representations  by  the  officers 
of  the  powers  of  the  corporation  were  express,  nevertheless 
such  representations  would  be  only  as  to  matters  of  law  pre- 
sumably as  much  within  the  knowledge  of  the  other  contract- 
ing party  as  of  the  officers  of  the  company,  and  so  if  they  were 
honestly  made  and  did  not  amount  to  a  warranty,  there  would 
still  seem  to  be  no  sufficient  reason  for  holding  the  officers 
personally  liable.  Still,  it  is  to  be  borne  in  mind  that  prob- 
ably the  contracting  parties  do  not  stand  on  equal  footing  in 
regard  to  actual  knowledge  of  the  corporate  powers ;  for  the 
person  contracting  with  the  officers  as  a  matter  of  fact  is  very 
likely  ignorant  of  the  scope  of  the  corporate  powers;  with 
which  the  officers  are  just  as  likely  conversant.  So  it  would 
require  but  slight  evidence  in  such  cases  to  show  fraud  on  the 
part  of  the  latter ;  and,  indeed,  the  rule  ignora/ntia  legis  nemi- 
nem  excusat  has  been  relaxed  as  between  persons  who  actually 


1  Ellis  0.  Golman,  26  Beav.  662; 
Rashdall  o.  Ford,  L.  R.  2  Eq.  750; 
Beattie  c.  Kbury,  L.  R  7  Oh.  777. 
Contra^  Wilson  o.  Goodman,  4  Hare, 
54;  Richardson  o.  Williamson,  L.  R. 
6  Q.  B.  276;  Weeks  v,  Propeit,  L.  R. 
S  G.  P.  427.  In  the  three  last  cases 
the  person  contracting  with  the 
officers  had  executed  his  side  of  the 
contiuct,  and  would  have  been  reme- 
diless had  the  decision  been  the 
other  way.  Still  they  seem  to  the 
writer  to  be  wrong  in  principle,  and 
to  afford  illustrations  of  hard  cases 
making  bad  law.  See  cases  in  next 
note. 

3  Abcles   V.   Cochrane,   22    Kans. 
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405;   Humphrey    v.    Jones,  71  Ma 
62. 

"  If  the  defect  of  authority  arises 
from  a  want  of  legal  capacity,  and 
if  the  parties  act  under  a  mutual 
mistake  of  the  law,  and  are  both 
equally  well  informed  in  i-egard  to 
the  facts,  so  that  the  lender  is  not 
misled  by  any  word  or  act  of  the 
agent,  he  would  have  no  legal  rem- 
edy against  the  agent;  not  in  as- 
sumpsit, for  it  was  not  his  contract; 
not  in  toit,  for  he  is  chargeable  with 
no  deceit."  Jefts  v.  York,  10  Cash. 
392,  395,  per  Shaw,  C.  J.  Compare, 
however,  Weare  v.  GoTe,  44  N.  H. 
196. 


CHAP.  XIV.]  OFFICERS  AND  CREDITORS.  [§  755. 

are  very  unequal  in  their  knowledge  of  the  law.*  Very  likely, 
moreover,  if  the  contract  were  in  such  a  form  that  an.  intention 
on  the  part  of  the  officers  to  bind  themselves  personally  could 
in  any  way  be  inferred,  the  fact  that  the  contract  was  not  with- 
in the  powers  of  the  corporation  might  strengthen  the  presump- 
tion that  they  intended  to  make  themselves  personally  liable ; 
since  otherwise  the  contract  would  be  invalid,  a  result  which 
canfiot  be  presumed  to  have  been  intended  by  the  parties.^ 

§  755.  An  agent  is  not  liable  to  third  persons  for  the  frauds 
or  other  tortious  acts  or  omissions  of  inferior  agents,  q^jj^^, 
although  they  may  have  been  appointed  by  him.    If  liability  to 
the  superior  agent  fails  to  use  due  care  in  selecting  lorthe 
sub-agents  or  servants,  he  will  be  liable  to  his  prin-  ^J^ 
cipal  for  damages  resulting  from  their  dishonesty  or  ^«^^^ 
inefficiency ;  bat,  should  parties  dealing  with  such  sub-agents 
or  servants  suffer  injury,  the  maxim  respondeat  superior  would 
fix  the  liability  therefor  on  the  common  principal  and  not  on 
the  superior  agent.^ 

A  similar  rule  applies  to  directors  and  other  corporate 
officers.  Ordinarily,  they  would  not  be  liable  to  outsiders  for 
the  wrongful  acts  of  agents  of  the  corporation  other  than 
themselves,  unless  they  authorized  the  wrong,  or  in  some  way 
participated  in  it,  or  knowingly  derived  benefit  from  it.* 
Accordingly,  the  New  York  Court  of  Appeals  has  held  that 
the  facts  that  the  name  of  a  person  was  published  as  a  trustee 
of  a  corporation  and  a  certificate  of  stock  issued  to  him,  wei*e 
not  sufficient'  to  warrant  a  verdict  against  him  for  a  fraud 
perpetrated  by  other  trustees  and  agents  of  the  corporation.^ 
But  should  a  director  lend  his  name  or  influence  in  any  man- 


^See  Wheeler  o.  Smith,  9  How. 
55;  Carragi  v.  Atlantic  Fire  Ins.  Co., 
40  6a.  135. 

*  See  Weare  v.  Gove,  44  N.  H.  196. 

*  Stone  V,  Cartwright,  6  Terra  Rep. 
411 ;  Bath  v.  Gaton,  37  Mich.  199. 

«  Scott  V,  Depeyster,  1  Edw.  Ch. 
(N.  Y.)  513;  Weir  v,  Barnett,  3 
Exch.  DiT.  32;  Lewis  v.  Montgom- 
ery, 145  111.  30;  Davenport  v,  New- 
ton, 71  Vt.  11. 

Bat  where  a  person  acts  as  the 
president  of  a  spurious  bank,  which 


never  had  any  legal  organization,  he 
may  be  personally  liable  fur  deposits 
lost  through  the  mismanagement 
and  fraud  of  his  associates.  Hauser 
u.  Tate,  85  N.  C.  81.  A  superior 
officer  dii'ecting  a  servant  of  the  cor^ 
poration  to  commit  a  tort  is  liable  to 
the  injured  person.  Peck  d.  Cooper, 
112  111.  192. 

6  Arthur  v.  Griswold,  55  N.  Y. 
400;  Wakeman  v,  Dalley,  51  N.  Y. 
27;  See  Hume  v.  Commercial  Bank, 
9  Lea  (Tenn.),  728. 

751 


§  756.]       THE  LAW  OF  PBIVATB  OOBPOBATION8.  [CHAP.  XIV. 


ner  to  promote  the  fraud  of  another  agent  of  the  company,  he 
would  be  liable  to  the  persons  injured,  as  by  so  doing  he 
would  make  the  fraud  his  own ;  ^  and  for  issuing  false  oertifi- 
oates  of  stock,  officers  of  a  corporation  have  been  held  liable 
to  assiffnses  of  the  certificates  who  purchased  them  in  good 
faith.» 

§  756.  Coming  now  to  the  relations  between  directors  and 
rmdodsI.  creditors  of  the  corporation — ^relations,  that  is|  be- 
biiitjof  tween  directors  and  persons  whose  claims  a£:ainst 
to  credit-  the  corporation  have  already  arisen — we  shall  find 
^'^  the  rules  heretofore  stated  not  always  applicable. 

To  the  extent  of  creditors'  interests,  corporate  funds  are  held 
in  trust  for  creditors  as  well  as  shareholders.  Consequently, 
directors  having  in  their  charge  funds  on  which  creditors  have 
valid  claims  and  equitable  liens,  but  in  the  management  of 
which  creditors  have  ordinarily  no  voice,  hold  a  position  of 
trust  towards  creditors  as  well  as  shareholders;  and  owe  it 
accordingly  to  creditors  to  protect  their  interests,  as  they  ovre 
it  to  shareholders  to  protect  the  interests  of  the  latter.' 

The  only  claim  of  creditors  is  to  be  paid  what  is  due  tbem, 
and  their  main  right  is  that  the  corporate  funds  shall  not  be 
wasted,  embezzled,  or  managed  with  reckless  improvidence, 
and  that  those  funds  shall  not,  to  the  injury  of  the  creditors, 
be  applied  to  purposes  manifestly  beyond  the  objects  of  incor- 
poration. It  is,  moreover,  a  duty  owed  by  directors  to  cred- 
itors to  use  reasonable  care  to  keep  the  corporation  solvent,  a 
duty  qualified  by  the  duty  of  directors  towards  shareholders 
to  use  the  corporate  funds  for  the  purposes  of  the  corporate 


1  Salmon  r.  Richardson,  80  Conn. 
860;  Morgan  v,  Skiddy,  02  N.  Y. 
819;  Clarke  o.  Dickson,  5  Jur.  N.  S. 
1029.  Subordl  nate  offi  oers  concerned 
may  be  liable  as  well  as  their  superi- 
ors. Cnllen  e.  Thomson,  0  L.  T.  N. 
S.  870. 

s  BrufE  V.  Mali,  36  N.  Y.  200;  see, 
also,  Shotwell  v.  Mali,  38  Barb.  445; 
Cazeanx  v.  Mali,  25  Barb.  578;  {  696; 
but  compare  Peck  v.  Gamey,  L.  R. 
6  H.  L.  377. 

*  Thomas  v.  Sweet,  87  Kan.  183; 
Seals  r.   Raker,  70  Tex.  283;   com- 
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pare  Heywood  v.  Lincoln  Lamber 
Co.,  64  Wis.  639;  Starges  v.  Knapp, 
31  Vt  1,  53;  Baxter  o.  Moses,  77 
Me.  465;  Hnilbut  v.  Marshall,  62 
Wis.  59a  The  managers  and  tress- 
urer  of  a  savings  bank,  when  charged 
with  malfeasance  by  its  receiyer,  are 
to  be  regarded  as  trustees  for  depos- 
itors, and  the  statute  of  limitations 
applying  to  legal  actions  does  not 
apply.  Williams  t  McKay,  40  N.  J. 
£q.  189;  Williams  v.  Reilly,  41  N.  J. 
Eq.  137. 


CHAP.  XIV.] 


OFFIGBBS  AND  CEEDITOES. 


[§  757. 


enterprise,  and  by  the  right  of  directors  la  so  doing  to  incur 
whatever  risks  may  be  reasonably  necessary.^ 

And,  acooi-dingly,  directors  will  be  liable  to  the  persons  for 
whom  they  hold  the  funds  of  the  corporation  in  trust,  in  the 
number  of  whom  creditors  are  to  be  included,  if  they  commit 
either  a  positive  breach  of  trust  by  misapplying  the  corporate 
funds,  or  a  negative  breach  by  grossly  neglecting  their  duties.^ 

§  757.  In  the  first  place,  as  to  the  liability  of  directors  to 
creditors  for  positive  misapplication  or  mismanage-  p^^jj^j^ 
ment  of  the  corporate  funds:  "All  creditors  have  plication  of 
the  right  to  look  to  it  [the  capital  of  the  corpora-  n,t&tSads. 
tion]  and   to  its   faithful    administration    for    the 
payment  of  their  debts  ....  and  they  have  an  interest  in  and 
claim  upon  the  fund  set  apart  by  law  for  their  payment,  and 
may  hold  the  directors  responsible  for  its  unfaithful  distribu- 
tion, or  may  follow  it  into  the  hands  of  the  distributees  who 
hold  it  as  volunteer  recipients,  having  no  rightful  claim  upon 
it."*     There  is  no  doubt  that  creditors  may  follow  corporate 


^  See  Bank  of  Mataal  Redemption 
V.  HiU,  56  Me.  385. 

s  Penn  Bk.  v.  Hopkins,  17  Weekly 
Notes  ( Pa. ),  49 ;  Brockway  Mf  g  Co.,  In 
re,  89  Me.  121 ;  see  cases  cited  in  fol- 
lowing notes  and  text.  But  in  such 
suits  judgment  must  firat  be  had 
against  the  corporation,  and  unless 
this  is  alleged  the  bill  is  demurrable. 
Van  Weel  ©.  Winston,  115  U.  S.  228; 
Baxter  v.  Moses,  77  Me.  465. 

According  to  some  decisions,  to 
render  directors  liable  to  creditors, 
they  must  have  been  guilty  of  some 
fraudulent  or  malicious  act.  Fusz 
V,  Spaunhorst,  67  Mo.  256;  Zinn  v. 
Mendel,  9  W.  Ya.  580:  Minton  c. 
Stahlman,  96  Tenn.  98.  Two  special 
term  cases  in  New  York,  both  de- 
cided by  the  same  judge,  go  even 
further,  and  hold  that  directors  are 
not  liable  to  creditors  even  for  wilful 
and  fraudulent  mismanagement  of 
the  corporate  assets.  Winter  v, 
Bftker,  34  How.  Pr.  183;  Branch  v. 
Roberts,  60  Barb.  435.    But  the  i*ea- 
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soning  in  these  two  cases  is  palpably 
erroneous.  Moreover,  it  is  submit- 
ted that  every  breach  of  trust  on  the 
part  of  a  trustee,  whether  it  consist 
in  a  positive  misapplication  of  the 
trust  f undH,  or  merely  in  wilful  neg- 
lect of  the  duties  of  the  trust,  will 
be  regarded  as  fraudulent  by  a  court 
of  equity.  And  it  is  thought  that 
the  weight  of  authoiity  sustains  the 
proposition  in  the  text.  Compare 
Lyman  e.  Bonney,  101  Mass.  562;  S. 
C,  118  Mass.  222.  The  position  of 
a  treasurer  is  held  to  be  different ; 
and  that  he,  being  a  mere  ministerial 
officer  having  no  control  over  corpo- 
rate funds,  or  discretion  in  paying 
them  out,  owes  no  duties  to  credit- 
ors. Taylor  v.  Taylor,  74  Me.  582. 
Still,  semblCy  he  would  be  liable  to 
creditors  if  he  embezzled  the  funds, 
and  thereby  rendered  tlie  corpora- 
tion insolvent.  See  Brockway  Mfg. 
Co.,  In  re,  89  Me.  121. 

'Gratz  V,  Redd,  4  B.  Mon.  (Ky.) 
178,  196  per  Ewing,  C.  J.    This  case 

768 
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property  into  the  hands  of  those  who  have  wrongfully  acquired 
it ;  ^  and  of  this  rule,  it  is  not  only  a  necessary  consequent, 
but,  as  it  were,  a  necessary  antecedent,  that  the  directors 
being  the  trustees,  will,  for  their  wrongful  disposal  of  this 
property,  be  personally  liable  to  creditors.  Whether  a  person 
acquiring  trust  funds  will  be  liable  to  account  to  the  bene- 
ficiary of  the  trust,  will  depend  on  the  circumstances  of  their 
acquisition.  But  the  trustee  will  always  be  liable  to  his 
beneficiary  for  their  wrongful  disposal.' 

Accordingly,  the  directors  of  a  bank  who,  in  order  to  sub- 
serve their  personal  interests,  accept  in  payment  for  stock, 
securities  not  authorized  to  be  taken,  instead  of  cash,  will  be 
personally  liable  to  note-holders  and  other  creditors  for  the 
whole  amount  of  the  so-called  paid-up  capital.'  Similarly, 
if  the  charter  of  a  bank  require  a  certain  portion  of  the  capital 
stock  to  be  paid  up  in  specie  before  the  bank  has  authority  to 
issue  bank  notes,  and  the  stock  is  subscribed,  but  the  specie  is 
not  paid,  yet  the  directors  nevertheless  circulate  bank  notes, 
"if  the  bank  fail  or  become  insolvent,  the  bill-holders  and 
creditors  may  proceed  at  once  against  the  directors  for  a 
breach  of  trust  in  so  acting  contrary  to  their  duty  under  the 
charter."* 

If  a  director  of  a  bank  withdraws  a  large  amount  of  its 
funds,  giving  no  security,  and  uses  them  in  his  own  business, 
and  in  consequence  thereof  the  bank  becomes  insolvent,  he  will 
be  liable  to  account  to  the  creditors  of  the  bank  for  the  funds 
so  withdrawn.'    But  it  would  seem  that  directors  are  not  liable 


held  directors  liable  to  refund  to  the 
creditors,  dividends  improperly  re- 
ceived by  tliemselves. 

iSee  §§d56,  657.  And  see  in  par- 
ticular Union  Nat.  Bank  v.  Douglass, 
1  McCrary,  86;  Jones  v,  Arkansas 
Mechanical  Co.,  88  Ark.  17. 

^  The  assignees  of  an  i  nsolvent  bank 
may  recover  damages  from  the  di- 
rectors for  a  fraudulent  sale  by  them 
to  the  bank  of  its  own  stock.  Shultz 
V.  Christman,  6  Mo.  App.  338.  In 
Railway  Co.  9.  Ailing,  09  U.  S.  463* 
it  is  said  that  directors  represent  cred- 
itors. 
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'Moses  V.  Oooee  Bank,  1  Lea 
(Tenn.),  398. 

*  Schley  r.  Dixon,  24  Ga.  273,  277. 
A  receiver  may  in  the  interest  of 
creditors  sue  directors  for  such  in- 
juries as  have  accrued  to  the  cred- 
itors ut  universiy  through  the  unlaw- 
ful management  by  the  directors  of 
tlie  corporate  affairs.  Raymond  v. 
Palmer,  35  La.  Ann.  276. 

*  Bank  of  St  Mary's  v.  St  John, 
25  Ala.  566.  See  Brockway  Mfg.  Co., 
In  re,  89  Me.  121. 


CHAP.  XiV.]  OFFICERS  AND  CRBDITOBS.  [§758. 

to  acoomit  to  creditors  for  the  profits  they  have  made  from  the 
use  of  the  corporate  funds  for  their  personal  advantage,  although 
they  might  be  accountable  to  shareholders  for  such  profits.' 

§  758.  Through  gross  neglect  of  their  duties,  directors  may 
render  themselves  liable  to  creditors  for  the  frauds 
or  other  wrongful  acts  of  officers  and  agents  of  the  o/dutyl^^* 
corporation  other  than  themselves,  by  which  cred- 
itors have  suffered  injury.  If  it  is  the  duty  of  directors  to 
supervise  the  actions  of  each  other  and  of  the  other  officers  of 
the  corporation,  and  through  gross  neglect  of  duty  on  the  part 
of  directors,  the  funds  of  the  corporation  are  embezzled  or 
wasted  by  others,  as  they  could  not  have  been  had  the  directors 
attended  to  their  duties,  the  delinquent  directors  will  be  lia- 
ble to  the  persons  to  whom  they  owe  the  duty  of  supervising 
the  corporate  affairs  for  the  loss.  This  duty  directors  owe  to 
the  corporation  as  the  representative  of  the  interests  of  all 
persons  in  the  corporate  funds.  If  the  corporation  fails  to 
enforce  it,  or  to  sue  for  the  damages  which  a  breach  of  it  has 
occasioned,  the  shareholders  may  proceed  against  the  directors.'' 
Directors  also  owe  this  duty  to  creditors,  since  for  them  as 
well  as  for  shareholders  the  corporate  funds  are  held  in  trust. 
Consequently,  if  it  can  be  shown  that  had  it  not  been  for  the 
gross  negligence  of  directors,  the  wrongful  acts  of  the  other 
officers  could  not  have  been  committed,  all  the  directors  who 
have  been  either  dishonest  or  delinquent  will  be  liable  for  the 
consequences  of  such  acts  to  creditors  of  the  corporation  who 
are  injured.*    If,  indeed,  it  should  be  held  that  the  creditor 


1  Liezf  ngton  R.  R  Co.  v.  Bridges,  7 
B.  Mon.  (Ky.)  556.  But  Bee  Thomas 
r.  Sweet,  87  Kan.  163. 

s  See  S  604. 

s  I>irector8  who  misappropriate 
corporate  fands  or  through  culpable 
negligence  allow  ^tfaer  corporate 
agents  to  do  so,  will  be  individually 
liable  to  judgment  creditors,  whose 
executions  against  the  corporation 
hare  been  returned  unsatisfied.  Shea 
V.  Mabry,  1  Lea  (Tenn.),  819.  See, 
also,  Maiscb  v.  Saving  Fund,  5  Phila. 
30;  Penn  Bank  v.  Hopkius,  17  Weekly 
Notes  (Pft.),  40.     When  the  guilty 


directors  control  the  corporation  no 
previous  demand  on  the  corporation 
to  sue  need  be  alleged.  lb.  And 
compare  Robinson  v.  Smith,  3  Paige 
(N.  Y.),  222. 

In  an  action  against  the  directors 
of  an  insolvent  bank,  the  complaint 
charged  that  bonds,  specially  de* 
posited  with  the  bank,  were  wrong- 
fully taken  by  its  officers,  and  by 
them  converted  to  the  use  of  the 
bank  without  authority  from  the 
plaintiffs,  and  that  the  defendants 
had,  or  by  the  most  ordinary  dili- 
gence and  investigation,  could  have 
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himself  could  not  sue  in  the  absence  of  some  enabling  statatoiy 
provision,  he  oould  in  case  of  the  insolvency  of  the  corporation 
—the  only  case  in  which  his  interests  ordinarily  would  have 
been  injured  ^ — apply  for  the  appointment  of  a  receiver,  whcse 
duty  it  would  then  be  to  sue  the  delinquent  directors,  and  ap- 
ply the  moneys  recovered  to  the  discharge  of  the  corporate  in- 
debtedness.' 
§  759.  When  a  corporation  becomes  insolvent,  the  duty  of  its 
directors  towards  its  creditors  becomes  even  stricter 
and  more  imperative ;  for,  under  such  circamstances, 
the  rights  of  creditors  are  paramount,  and  it  has  be- 
come probable  that  they  will  be  somewhat  damaged ; 
and  the  plain  duty  of  directors,  who  control  the  funds 
from  which  corporate  debts  are  paid,  is  to  see  that 
the  loss  is  as  small  as  possible.  Moreover,  since,  upon  the  in- 
solvency of  the  corporation,  the  rights  of  unsecored  creditors 
are  equal,  it  would  seem  to  be  improper,  even  in  the  absence 
of  a  statute  expressly  forbidding  it,  for  directors  to  make  pref- 


Directon' 
duties  to 
crediton 
on  thelo- 
aolvency 
of  the  oor- 
jwratioD. 


bad  ample  notice  of  this.  The  com- 
plaint was  held  good ;  the  following 
being  in  sabstance  the  views  taken 
by  the  court.  The  defendants  could 
not  rely  on  any  lack  of  priTity  be- 
tween them  and  the  plaintiffs.  In 
a  certain  sense,  directors  are  the 
bank,  and  the  public  has  a  right  to 
expect  reasonable  care  from  them. 
They  owe  this  duty  to  creditors  of 
the  bank.  It  is  the  duty  of  directors 
to  use  ordinai*y  diligence  to  acquaint 
themselves  with  the  business  of  the 
bank,  and  whatever  information 
might  be  acquired  by  ordinary  atten- 
tion to  their  duties,  they  may,  in 
controversies  with  persons  doing 
business  with  the  bank,  be  presumed 
to  have.  They  cannot  Uien  be  heard 
to  say  that  they  were  not  apprised 
of  facts  shown  to  exist  by  the  books 
of  the  bank,  and  which  would  have 
come  to  their  knowledge  except  for 
their  gi'oss  neglect.  It  is  not  neces- 
sary in  many  cases  to  show  that  the 
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directors  actually  had  their  attention 
called  to  the  mismanagement  of  the 
bank^s  affairs  or  to  the  misconduct 
of  the  subordinate  officers.  It  is 
sufficient  to  show  that  the  evidence 
of  such  mismanagement  or  miscon- 
duct was  sufficient  to  apprise  them 
of  it,  had  they  not  been  grossly  neg- 
ligent or  wilfully  careless  in  the  dis- 
charge of  their  duties.  United 
Society  of  Shakers  v.  Underwood,  9 
Bush  ( Ky.),  609.  Ct  Miller  v,  How- 
ard, 95  Tenn.  407. 

^  Compare  Frost  Mfg.  Co.  o.  Foster, 
76  Iowa,  535;  Houston  r.  Thornton, 
122  N.  C.  365. 

For  the  question  of  the  liability  of 
directors  for  th%  death  of  a  person 
killed  by  an  explosion  of  powder 
kept  by  the  corporation  in  violation 
of  law,  see  Cameron  v,  Kenyon-Con- 
nell  Com.  Co.,  22  Mont  312. 

^  Compare  Attorney-General  v. 
Guardian  Mnt.  Insurance  Co.,  77  N. 
Y.  272. 
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erences  among  them.^  And  certainly,  when  directors  are 
themselves  among  the  number  of  corporate  creditors,  they  can- 
not make  use  of  their  official  position  in  order  to  secure  to 
themselves  advantages  over  other  creditors  in  the  settlement  of 
the  corporate  indebtedness.  Any  such  unfair  transaction  will 
be  set  aside  at  the  suit  of  creditors ;  and  directors  will  be  com- 
pelled to  account  for  the  ratable  benefit  of  all  the  creditors,  for 
whatever  corporate  assets  they  have  taken  possession  of  or  as- 
signed to  themselves,  after  the  insolvency  .of  the  corporation,  for 
the  securing  of  their  own  claims.'    Nor  will  directors  in  defence 


1  Richards  v,  New  Hampshire  Ins. 
Co.,  43  X.  H.  263;  Haywood  v.  Lia- 
ooln  Lamber  Co.,  64  Wis.  639.  See 
Caaaerly  v.  Manners,  9  Hun,  695; 
Atlas  Tack  Co.  v.  Exchange  Bank, 
111  Gft.  713.     Also  §  66S. 

*  Olney  v.  Conancut  Land  Co.,  16  R. 
I.  597;  Sweeny  V.  Sugar  Co.,  30  W. 
Ya.  443;  Kersteter's  Appeal,  149  Pa. 
St.  148;  Hopkins  A  Johnson^s  Ap- 
peal, 90  Pa.  St.  69;  Smith  0.  Putnam, 
61  K.  H.  632;  Wilkinson  v.  Bauerle, 
41  N.  J.  £q.  635;  Hay  wood  v.  Lum- 
ber Co.,  64  Wis.  639;  Bradley  v.  Far- 
well,  1  Holmes,  433;  Corbett  r. 
Woodward,  5  Sawyer,  403;  Stout  v. 
Yaeger  Milling  Co.,  13  Fed.  Rep.  802; 
Gaslight  Imp't  Co.  o.  Terrell,  L.  R. 
10  l£q.  168.  See  Throop  v.  Hatch 
Li  til.  Co.,  125  N.  Y.  530;  Kingsley  v. 
First  Xat.  Bk.,  31  Hun  (X.  Y.),  329; 
Gottlieb  V.  Miller,  154  111.  44;  Love 
Mfg.  Co.  V.  Mfg.  Co.,  74  Miss.  290; 
King  V.  Woolridge,  78  Miss.  179; 
Gibson  V,  Trowbridge  Furniture  Co., 
96  Ala.  357;  Goodyear  Rubber  Co. 
9.  George  D.  Scott  Co.,  ib.  439; 
Corey  v.  Wadsworth,  99  Ala.  68. 
(These  three  cases  limited  in  0*Bear 
Jewelry  Co.  v.  Yolfer,  106  Ala.  205.) 
Sutton  Mfg.  Co.  V.  Hutchinson,  24 
U.  S.  App.  145;  Bos  worth  v.  Bk., 
ib.  413;  Mercantile  Co.  v.  Co-opera- 
tive Ins.,  12  Utah,  213;  Hays  v.  Citi- 
zens' Bk.,  51  Kan.  535;  Bridge  Co. 
0.  Fowler,  65  Kan.  17;  Plow  Co.  v. 


Rude,  60  Kas.  145;  Ingwersen  v, 
£dgecombe,  42  Neb.  740;  Wyman  v, 
Williams,  52  Neb.  833;  S.  C,  53  Neb. 
670;  Stough  o.  Ponca  MiU  Co.,  54 
Neb.  500;  Seeds  Dry  Plate  Co.  v. 
Heyer  Photo-Supply  Co.,  57  Neb.  214; 
cf.  Nebraska  Nat.  B'k  v.  Clark,  58 
Neb.  183;  Reynolds  v.  Smith,  60  Neb. 
197;  Hill  c.  Lumber  Co.,  113  N.  C. 
173;  Smith  v.  Bradt  Printing  Co.,  97 
Tenn.  351;  Taylor  o.  Mitehell,  80 
Minn.  493.  See  Mary  Lee  Coal,  etc., 
Co.  0.  Knox,  110  Ala.  632;  Mont- 
gomery V.  Phillips,  53  N.  J.  £q.  203. 
Cf.  Duncomb  v.  N.  Y.,  Housatonic, 
etc.,  R.  R.  Co.,  88  N.  Y.  1;  S.  C,  84 
N.  Y.  190;  Larrabee  v.  Franklin  Bk., 
114  Mo.  592;  Bassett  v.  Monte  Chrlsto 
Mining  Compauy,  15  Nev.  293;  Sav- 
age 0.  Miller,  56  N.  J.  Eq.  432;  Taylor 
V.  Gray,  59  N.  J.  Eq.  621;  Clark  v. 
Ci)lton,  91  M'd,  195;  Hill  v.  Standard 
Tel.  Co.,  198  Pa.  St.  446;  Symonds  v. 
Lewis,  94  Me.  501;  §632. 

Contra^  Planters'  Bank  v.  Whittle, 
78  Ya.  737;  Foster  v.  Mullanphy 
Planing  Mill  Co.,  16  Mo.  App.  150; 
Garrett  v.  Burlington  Plow  Co.,  70 
Iowa,  697;  Rollins  v.  Shaver  Wagon 
Co.,  80  Iowa,  380;  Warfield  v,  Mar- 
shall County  Canning  Co.,  72  Iowa, 
666;  Foster  o.  Mullanphy  Planing 
Mill  Co.,  92  Mo.  79;  Rockford  Gro- 
cery Co.  V,  Standard  Grocei-y  Co.,  175 
111.  89;  South  Bend  Steel  Plow  Co. 
0.  George  C.  Cribb  Co.,  97  Wis.  280; 
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be  allowed  to  plead  their  own  ignorance  of  the  corporate  in- 
solvency.^ Moreover,  when  a  corporation  has  been  adjudged 
bankrupt  or  has  become  insolvent,  if  its  officers  buy  up  claims 
against  it  at  a  discount,  in  a  settlement  of  their  own  statutory 
liability  (as  shareholders),  they  will  not  be  allowed  more  than 
they  actually  paid  for  such  claims.^ 

§  760.  In  Drury  v.  Cross,'  a  sale  was  made  of  the  entire 
property  of  a  railroad  company,  at  a  price  far  below  its  value, 
under  a  scheme  between  the  directors  and  the  purchasers,  by 
which  the  former  escaped  liability  on  certain  endorsements 
made  by  them  for  the  corporation.  At  the  suit  of  other  cred- 
itors the  sale  was  set  aside,  and  the  purchasers  were  held  as 
trustees  for  the  complaining  creditors  for  the  full  value  of  the 
property  purchased,  less  a  sum  which  the  purchasers  had  actu- 
ally paid  for  a  lien  claim,  which  they  had  bought  at  a  large 
discount.  Interest  on  the  balance  from  the  time  of  the  pur- 
chase to  the  date  of  the  final  decree  was  also  added.    So,  in 


Coxey  V,  Wadswoith,  118  Ala.  488; 
AndersoA  v,  Bullock  County  Bank, 
122  Ala.  275.  It  is  held  that  the  mere 
fact  that  a  debt  of  the  corporation 
is  guaranteed  by  certain  directors, 
does  not  inyalidate  a  preference  given 
as  to  that  debt.  Blair  v.  Illinois 
Steel  Co.,  159  III.  350;  Henderson 
V.  Indiana  T.  Co.;  143  Ind.  561; 
Levering  v.  Bimel,  146  Ind.  545; 
Symonds  v.  Lewis,  04  Me.  401;  com- 
pare Allen  9.  Hotel  Co.,  05  Tenn. 
480,  contra,  Tillson  v.  Downing,  45 
Neb.  540.  Directors  may  include 
themselves  among  prefeiTed  cradit- 
ors,  but  the  burden  is  on  them  to 
show  that  the  transaction  is  fair. 
Schufeldt  V.  Smith,  131  Mo.  280; 
Butler  V.  Land  Co.,  139  Mo.  467; 
State  ex  rel  Grimm  v.  Rubber  Mfg. 
Co.,  140  Mo.  181;  Mueller  v.  Fire  Clay 
Co.,  183  Pa.  St.  450;  Cowan  v,  Plate 
Glass  Co.,  184  Pa.  St.  1;  Creighton  & 
Birch  «.  Stanton  M'f  g  Co.,  191  Pa. 
St.  231.  A  majority  of  the  directors 
cannot  prefer  a  creditor  corpoi-ation 
in  which  they  are  stockholders  by 
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conveying  aU  the  assets  of  the  insol- 
vent corporation  to  it.  German  Nat 
Bank  v.  First  Nat.  Bank,  55  Neb.  86. 

»  Corbett  v,  Woodwai-d,  6  Sawyer, 
403;  Clay  v.  Towle,  78  Me.  86;  Bou- 
ney  v.  Tilley,  109  Cal.  346;  Lowry 
Banking  Co.  v.  Empire,  etc.,  Co.,  91 
Ga.  624;  Clark  v.  Colton,  91  Md.  195. 
But  see  Hayes  v.  Beardsley,  136  N. 
Y.  299;  Finch  MTg  Co.  v.  Sterling, 
187  Pa.  St.  596. 

In  Tool  Co.  V.  Howe,  167  U.S. 
313,  a  mortgage  was  held  valid, 
which  was  sanctioned  by  the  share- 
holders, and  was  given  to  directors 
to  induce  a  continuance  of  credit, 
the  coriK>ration  being  a  going  con- 
cern, though  not  possessed  of  assets 
equal  to  its  indebtedness;  thers  be- 
ing no  intention  to  defraud  other 
creditors. 

3  Bulkley  v.  Whitcomb.  121  N.  T. 
107;  Holland  v.  Heyraan,  60  Ga.  174; 
Lingle  v.  National  Ins.  Co.,  45  Mo. 
109.  But  see  Craig's  Appeal,  98  Pft. 
St.  396. 

«  7  Wall.  299. 
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Jackson  v.  Ludeling,^  where  the  directors  and  local  managers 
of  an  embarrassed  railroad  company  holding  a  small  portion  of 
its  bonds  obtained  a  hasty  order  of  sale,  and  sold  out  the  road, 
grossly  disregarding  the  interests  of  the  other  bondholders,  the 
sale  was  set  aside.^ 

Directors  and  other  officers,  however,  who  are  also  cred- 
itors, are  of  course  not  excluded,  because  officers,  from  sharing 
ratably  with  the  other  creditors  of  their  corporation.* 

§  761.  Throughout  the  states  of  the  Union  many  statutes 
have  been  passed  re^ulatin&f  the  relations  between 
directors  and  creditors  of  corporations.    The  major-  liability 
ity  of  them  seem  to  proceed  on  the  theory  that  cor-  tocredftorg. 
porate  funds  are  trust  funds  to  be  managed  with  due  ^^^ 
regard  for  the  security  of  creditors  as  well  as  the 
profit  of  shareholders ;  and  that  in  the  management  of  these 
funds  directors  are  charged  with  duties  to  creditors.     These 
statutes  may  be  divided  into  four  classes :  the  first  providing 
for  certain  liability  of  the  directoi's  in  contract ;  the  second  for 
certain  liability  of  the  directors  in  tort,  beyond  their  common 
law  or  equitable  liability  ;  the  third  for  certain  acts  to  be  per- 
formed by  the  directors  ;  and  the  fourth  forbidding  certain  acts 
absolutely  or  under  certain  circumstances.     By  violating  stat- 
utes of  the  third  and  fourth  classes,  directors  either  (1)  incur 
specific  pecuniary  penalties,  (2)  render  themselves  individually 
responsible  for  certain  corporate  liabilities,  or  (3)  commit  a  mis- 
demeanor or  felony. 

§  762.  The  first  class  of  statutes  *  seem  to  apply  rather  to 
those  relations  between  directors  and  persons  deal- 
ing with  them  which  arise  directly  from  the  trans- 


1 21  Wan.  616. 

*  See,  also,  James  v.  Railroad  Co., 
6  Wall.  752. 

■  Bristol  Mining,  etc.,  Co.  v.  Pro- 
basco,  64  Ind.  406.  See  Christian's 
Appeal,  102  Pa.  St.  184;  Hoover 
Mercantile  Co.  v,  Evans  Mining  Co., 
103  Pa.  St.  28. 

*  Illustrations:  ** The  officers  and 
stockholders  of  every  corporation  or 
association  for  banking  purposes, 
issuing  bank  notes  or  paper  credits 


to  circulate  as  money,  shall  be  indi- 
vidually liable  for  all  debts  con- 
tracted during  the  term  of  their 
being  officers  or  shareholders  of  such 
corporation  or  association,  equally 
and  ratably  to  the  extent  of  their 
respective  shares  of  stock  in  such 
corporation  or  association.**  Cons, 
of  Mich.,  art.  xv.  §  3. 

**The  trustees  of  a  corporation 
created  for  a  purpose  other  than 
profit,  shall  be  personally  liable  for 
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action  occasioning  the  claims  of  such  person  against  the  corpo- 
ration, than  to  the  relations  with  such  persons  after  the  latter 
have  become  creditors  of  the  corporation.  Statutes  of  this 
class  create  a  liability  arising  through  no  fault  of  the  directors, 
but  sounding  in  contract ;  and  to  repeal  one  of  them  so  as  to 
affect  the  relations  between  creditors  whose  debts  have  already 
arisen,  and  directors  holding  office  at  the  time  of  the  repeal 
would  conflict  with  the  Federal  constitution.^  Many  of  them 
create  a  liabilitv  of  directors  as  shareholders,  and  indeed  seem 
hardly  applicable  to  directors  as  such. 

§  763.  A  single  instance  of  statutes  of  the  second  class  will 
a^^^j^jmj  suffice :  "  The  directors  or  trustees  of  corporations 
<^**»-  ....  shall  be  jointly  and  severally  liable  to  the 

creditors  and  shareholders  for  all  moneys  embezzled  or  mis- 
appropriated by  the  officers  of  such  corporations  ....  during 
the  term  of  office  of  such  directors  or  trustees."  *  This  provi- 
sion, which  creates  a  liability  on  the  part  of  directors  for  wrong- 
ful acts  of  other  corporate  agents  far  in  excess  of  any  common 
law  or  equitable  liability,  apparently  proceeds  on  the  idea  that 
it  is  a  duty,  for  the  non-fultiUraent  of  which  a  director  would 
be  liable  to  all  persons  interested,  to  see  that  the  corporate 
funds  are  not  misapplied.  In  fact,  it  makes  him  an  insurer 
against  their  misapplication.  And  a  director  held  to  the 
liability  imposed  by  a  statute  of  this  nature,  himself  innocent 
of  all  misfeasance,  would  seem  entitled  to  contribution  from 
his  co-directors.' 

§  764.  The  statutes  of  the  third  and  fourth  classes,  whether 


all  debts  of  the  corporation  by  tbem 
conti-acted.^'  Rev.  Stat,  of  Ohio, 
§  3261. 

*  See  Hawthorne  d.  Calef,  2  Wall. 
10;  Goraing  v.  McCullough,  1  N.  Y. 
47. 

2  Cons,  of  California,  1879,  art 
xii.  §  3.  See  Winchester  v.  Mabury, 
122  Gal.  522,  which  holds  that  under 
this  provision  the  only  proper  rem- 
edy is  a  bill  in  equity  on  behalf  of 
all  the  creditors,  and  not  an  action 
at  law  on  behalf  of  an  individual 
creditor. 
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'  See  Ashhnrst  r.  Mason,  L.  R.  20 
Eq.  225.  Where  by  statute  direct- 
ore  are  liable  **  to  the  creditors  and 
stockholders  of  said  corporations  for 
any  loss  which  may  be  sustained  in 
consequence  of  any  incompetency, 
unfaithfulness,  or  remissness  in  the 
discharge  of  their  official  duties  .  .  . 
and  any  number  of  such  director! 
may  be  sued  in  the  same  action  by 
any  claimant  under  these  provi- 
sions;**  the  action  must  be  brought 
in  a  court  of  equity.  Crown  «. 
Brainerd,  57  Yt.  625. 
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poBitive  (commanding)  or  negative  (forbidding),  have  ^pj^^^  ^^ 
been  usually  adjudged  penal ;  and  this,  too,  whether  '^*J^ 
the  penalty  consists  in  (1)  a  specific  sum  of  money, 
(2)  creation  of  general  liability  on  the  part  of  directors  for 
corporate  debts,  or  (3)  in  making  certain  acts  or  omissions 
felonies  or  misdemeanors.^  From  the  view  that  statutes  of 
these  two  classes  are  peaal,  important  consequences  follow. 
First,  a  number  of  courts  have  refused  to  enforce  them  outside 
of  the  state  enacting  them.^  Secondly,  when  the  liability  of  a 
director  under  one  of  these  acts  is  enforced  against  him,  it 
seems  that  he  will  have  no  action  for  contribution  against  his 
co-directors;'  and  thus  the  ''joint  and  several"  liability  of 
directors  under  these  statutes  may  mean  little  more  than  they 
may  be  joined  as  defendants.  Thirdly,  these  statutes  are  to  be 
construed  strictly.*  Fourthly,  a  repeal  of  them  even  so  as  to 
effect  existing  debts  is  constitutional;'  for  there  can  be  no 
vested  right  to  recover  a  penalty.'    And,  finally,  the  liability 


1  WilM  V.  Suydam,  64  K.  Y.  173; 
First  Nat.  Bank  v.  Prioe,  33  Md.  487; 
Sturges  V.  Barton,  8  Ohio  St.  216; 
Breitang  «.  Lindaner,  87  Mich.  217; 
Kritzer  v.  Woodson,  19  Mo.  827; 
Gregory  «.  Qorman  Bank,  3  Col.  382; 
Union  Iron  Co.  v.  Pierce,  4  Biss.  327; 
Irvine  v.  McEeon,  23  Cal.  472; 
Nassau  Bank  v.  Brown,  30  K.  J.  Eq. 
478,  484;  Stebbina  v.  Edmands,  12 
Gray,  203;  Billings  v.  Trask,  30  Han 
(N.  Y.),  314;  Gadsden  o.  Woodward, 
103N.  Y.  242.    See  §771. 

>  First  Kat.  Bank  v.  Price,  83  Md. 
487;  Derrickson  v.  Smith,  27  N.  J. 
L.  166;  Halsey  v.  McLean,  12  Allen, 
438;  Bird  o.  Hay  den,  2  Abb.  Pr.  N. 
S.  (N.  Y.)  61;  S.  C,  1  Robt  (N.  Y.) 
888;  Yeeder  «.  Baker,  88  N.  Y.  156. 
Contra^  Hantington  v,  Attrill,  146 
U.  S.  657.  See  Story,  Confl.  of  Laws, 
H  620,  621;  Whart  Confl.  of  Laws, 
§§  8IV3  et  9eq.;  and  compara  §§  806 
and  714,  note,  arUe. 

'  Andrews  «.  Murray,  33  Barb.  864. 


Contra^    Nickeraon  v.  Wheeler,  118 
Mass.  206.     See  {§  767,  805. 

«  Bonnell  V.  Qriswold,  80  N.  Y.  128; 
Manhattan  R*y  Co.  v.  Ealdenberg 
165  N.  Y.  1;  Steam  £ngine  Co.  v. 
Hubbard,  101  U.  S.  188;  Gray  o. 
Coffin,  9  Cash.  192;  Chase  v.  Curtis, 
113  U.  S.  452.  See  Pier  o.  Hanmore, 
86  N.  Y.  95.  Compare  Western 
Union  Tel.  Co.  v.  Hamilton,  50  Ind. 
181;  Wing  A  E^ans  v.  Slater,  19  R. 
I.  597.  Judgment  against  the  cor- 
poration is  not  even  prima  fade 
evidence  in  an  action  against  the  di<- 
rectors  to  charge  them  with  the 
debts  of  the  corporation  for  their 
failure  to  file  a  report.  Miller  v. 
White,  50  N.  Y.  137. 

*  Breitang  e.  Lindaaer,  87  Mich. 
217;  Union  Iron  Co.  v.  Pierce,  4  Biss. 
327;  Gregory  v.  German  Bank,  3 
Col.  332. 

* .  Yeaton  v. .  United  States,  5 
Cranch,  281;  Norris  «.  Crocker,  18 
How.  429. 
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which  they  impose  will  not  survive  the  death  of  the  delinqaent 
director,  unless  reduced  to  judgment  before  that  event.' 

§  765.  On  the  other  hand  there  seems  to  be  an  increasing  cur- 
rent of  judicial  opinion  opposed  to  the  view  that  statutes  under 
which  directors  may  become  liable  for  the  debts  of  the  corpora- 
tion  are  penal  in  an  ^'  international  sense/'  so  that  courts  should 
decline  to  enforce  them  beyond  the  state  enacting  them.  The 
leading  case  is  Huntington  v.  Attrill,'  in  which  the  Federal 
Supreme  Court  held  that  a  New  York  statute,  by  which  direct- 
ors who  sign  a  false  certificate  or  report  are  made  liable  for  the 
debts  of  the  corporation,  was  not  penal  in  the  sense  that  it  could 
not  be  enforced  without  the  state.  "  As  the  statute  imposes  a 
burdensome  liability  on  the  officers  for  their  wrongful  act,  it 
may  well  be  considered  penal,  in  the  sense  that  it  should  be 
strictly  construed.  But  as  it  gives  a  civil  remedy,  at  the  pri- 
vate suit  of  the  creditor  only,  and  measured  by  the  amount  of 
his  debt,  it  is  as  to  him  clearl v  remedial." ' 

Likewise  in  Neal  v.  Moultrie,*  it  was  held  that  the  liability, 
being  created  in  favor  of  individuals,  could  not  constitute  a  pen- 
alty. In  Hargroves  v.  Chambers,'  it  was  said  that  the  liability 
of  the  directors  would  not  be  affected  by  the  extinguishment 
of  the  debt  as  to  the  corporation ;  which  last  is  opposed  to  the 
New  York  case  of  Jones  v.  Barlow.*  Some  of  these  statutes 
certainly  come  near  creating  a  liability  sounding  in  contract 
For  instance,  it  would  be  hard  to  construe  the  following  as 
creating  a  mere  penalty :  "  If  a  bank  shall  become  indebted  be- 
yond the  amount  allowed  ....  the  directors  ....  shall  be 
liable  for  the  excess  in  their  private  capacities,  and  an  action  in 
contract  may,  in  such  cases,  be  brought  against  them,  or  any  of 
them ;  their  or  any  of  their  heirs,  executors,  or  administrators, 
by  any  creditor  of  the  bank ;  or  such  creditor  may  have  a  rem- 
edy by  a  suit  in  equity."' 

§  766.  There  are  finally  a  few  statutes,  falling  properly  under 


1  MitcheU  v.  Hotchkiss,  48  Ck>nn. 
9.    See  §  T71. 
«  146  U.  S.  657. 
»  146  U.  S.  676. 

*  12  Ga.  104. 
6  30  Ga.  580. 

•  62  N.  Y.  202. 
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7  General  SUt  of  Mass.  20S,  §  27. 

StatateB  making  directors  liable 
for  indebtedness  in  excess  of  the 
amonnt  of  capital  stock  are  ceasing; 
to  be  held  penal.  See  Wooh'erton  r. 
Taylor,  132  III.  197;  Parr  o.  Briggs' 
Estate,  72  Yt.  226.    Compare  Levis 
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none  of  the  preceding  classes,  whose  object  it  is,  by  creating 
presumptions,  to  put  on  the  directors  the  disproof  of  certain 
matters  which  it  might  be  hard  for  other  persons  to  prove.  For 
instance:  "Every  insolvency  of  a  chartered  bank  .  .  .  .shall  be 
deemed  fraudulent."  ^  "  It  is  presumed  that  directors  present 
at  a  meeting  assent  to  the  measures  there  passed;  and  that 
within  a  certain  time,  or  after  such  measures  are  entered  on  the 
books  of  the  corporation,  absent  directors  have  knowledge  of 
them."  2 

Although  it  would  be  beyond  the  limits  of  this  treatise  to 
discuss  in  detail  the  eifect  of  the  various  statutes  which  impose 
liability  on  directors  either  for  failure  to  do  certain  acts  which 
are  prescribed,  or  for  doing  certain  other  acts  which  are  for- 
bidden," still  a  few  illustrations  of  the  more  frequent  of  these 
statutes  and  their  effect  may  not  be  out  of  place. 

§  767.  Enabling  acts  very  commonly  require  corporations  to 
file  annual  reports  of  their  condition,  and  make  direct- 
ors liable  for  the  debts  of  the  corporation  on  a  failure  i'**^*^*^^ 
to  do  so.^    Such  a  requirement  was  contained  in  the  to  me 
New  York  Manufacturing  Companies  Act  of  1848.'  re^rta. 
Although  that  act  is  repealed,  some  of  the  New  York 


V.  Montgomery,  145  111.  SO.  A  stat-  j 
ate  provided  that  no  corporation  | 
should  create  any  debt  in  excens  of  i 
its  paid  up  capital  stock,  and  that 
the  directors  voting  for  or  consent- 
ing to  tthe  creation  of  such  debt 
should  be  personally  liable  therefor 
to  the  creditors  of  the  corporation. 
Held  that  the  statute  imposes  a  lia- 
bility upon  the  consenting  directors 
'*to  the  extent  of  such  excess,  not 
for  the  benefit  of  any  particular 
creditor,  but  for  the  benefit  of  all, 
and  their  liability  is  in  equity  a 
fund  to  which  all  the  creditors  may 
resort  for  the  satisfaction  of  such 
debts  as  the  corporation  itself  fails 
to  pay,  to  be  shared  in  by  all  in  pro- 
portion to  the  debt  remaining  un- 
paid. .  .  .  The    liability  is  second- 


ary, to  be  resorted  to  only  after  the 
usual  remedies  against  the  corpora- 
tion have  been  exhausted,^^  although 
the  statute  contains  no  such  express 
provision.  Nat.  Bk.  v,  Dillingham, 
147N.  Y.  603, 610.  Under  such  a  stat- 
ute a  part  of  the  creditors  cannot  sue 
on  their  own  behalf,  but  suit  should 
be  brought  in  behalf  of  all.  Moulton 
V.  GonneU  Co.,  93  Tenn.  877;  Trades- 
man Pub.  Co.  V,  Wheel  Co.,  95  Tenn. 
634. 

1  Georgia  Code,  1873,  §  442a 

>  Oaliforaia  Penal  Code,  §§  569, 570. 

*7.  e.,  statutes  of  the  third  and 
fourth  classes. 

^To  an  action  by  a  creditor  to 
charge  a  director  with  the  penalty 
for  a  failure  to  file  a  report,  the  di- 
rector cannot  plead  that  he  did  not 


*  For  note  6  see  page  764. 
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decisions  constraing  it  may  still  be  of  interest  with  reference  to 
similar  statutory  provisions. 

§  768.  According  to  the  section  of  the  act  of  1848,  as  it 
has  been  judicially  expounded :  "  Upon  default  of  a  company 
to  report,  all  the  trustees  then  in  office  are  jointly  and  severally 
liable  for  all  the  debts  of  the  company  then  existing,  whether 
contracted  by  them  or  their  predecessors,  and  for  all  that  may 
be  subsequently  contracted  during  their  continuance  in  office, 
till  such  report  be  made.  Trustees  who,  upon  such  default, 
retire  from  office,  are  liable  for  all  debts  of  the  company  then 
existing,  but  for  no  subsequent  ones.  Their  successors,  by 
promptly  obeying  the  requirements  of  the  statute,  may  escape 
all  liability ;  but  if  they  continue  the  default  until  the  next 
January,  they  are  liable  for  the  debts  contracted  during  their 
administration  up  to  that  time,  and  for  no  other,  unless  they 
then  and  there  make  default,  in  which  latter  case  they  become 
liable  for  all  debts  then  existing.  Thus  the  members  of  suc- 
cessive boards  may  become  liable  for  the  same  debts,  by  reason 
of  successive  defaults." ' 

§  769.  U  nder  this  statute,  trustees  are  elected  for  one  year, 
and,  unless  they  hold  over  and  act  for  the  corporation  after  the 
expiration  of  their  term  of  office,  they  are  not  liable  for  a  sub- 
sequent failure  to  file  a  report,  although  no  new  trustees  are 
elected.'  The  mere  fact,  moreover,  that  a  stockholder  is 
elected  a  trustee,  is  not  enough  to  charge  him  with  the 
penalties  for  a  failure  to  file  a  report.    There  must  be  evi- 


know  of  the  law  requiring  it,  and 
tliat  the  failure  was  not  intentional. 
Van  Etten  v.  Eaton,  19  Mich.  187. 
See  Gennert  v.  Ives,  102  Mich.  547. 
Compare  Cooke  d.  Pearce,  23  S.  C. 
239. 

^Laws  of  1848,  chap.  40,  §12;  re- 
placed by  laws  of  1892,  chap.  688, 
§30. 

For  decisions  construing  section  30, 
chapter  688  of  the  laws  of  1892,  see 
Chapman  v.  Lynch,  156  N.  Y.  551; 
Sinclair  v.  Puller,  158  N.  Y.  607;  Mor- 
gan  c.  Hedstrom,  165  N.  Y.  224 ;  Man- 
hattan Co.  V,  Ealdenberg,  165  N.  Y. 
1.    Section  30,  laws  of  1892,  is  in  its 
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turn  abolished  by  section  30,  laws  of 
1901,  which  substitutes  a  conditional 
and  limited  liability. 

^  Vincent  v.  Sands,  1  J.  AS. 
(N.  Y.)  511,  517.  Opinion  of  the 
court  per  Freedman,  J. ;  S.  C,  alTd 
58  K.  Y.  678.  See  Borke  v,  Thomas, 
56  N.  Y.  559;  Chambers  v.  Lewis, 
28  N.  Y.  454;  Bough  ton  v.  Otis,  21 
N.  Y.  261;  Gaus  v.  bwitzer,  9  Mon- 
tana, 406.  This  liability  is  not  con- 
tingent on  tlie  fail  n  re  of  the  creditor 
to  collect  against  the  corporation. 
Larson  o.  James,  1  Col.  App.  313. 

3  Van  Amburgh  v.  Baker,  81 N.  Y. 
46.    In  this  case  before  the  ezpira- 
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denoe  of  his  acceptance  of  the  o£Sce.^  And  this  liability  does 
not  arise  if  a  report  be  filed,  although  the  same  is  in  some 
respects  nntme.' 

§  770.  To  relieve  trostees  from  their  duty  to  file  annual  re- 
ports a  technical  dissolution  of  the  corporation  is  not  requisite. 
This  doty  is  at  an  end  when  the  corporation  is  practically  aban- 
doned and  has  ceased  to  carry  on  business ;  or  when  its  affairs 
have  passed  into  the  hands  of  a  receiver  or  an  assignee  in  bank- 
ruptcy.' The  action  against  the  trustee  must  be  brought  on 
the  original  claim  of  the  creditor ;  and  not  on  a  judgment  ob- 
tained against  the  corporation,  as  the  latter  is  not  even  prima 
facie  evidence  to  charge  the  trustees  with  a  debt.^  The  decla- 
rations, however,  of  an  officer,  relating  to  matters  in  which  he 
was  competently  acting  for  the  corporation,  are  admissible  as 
evidence  against  a  trustee  in  an  action  brought  to  charge  the 
latter  with  a  debt  of  the  corporation,  there  having  been  a  fail- 
ure to  file  the  annual  report.'  And  in  such  an  action  the  trus- 
tees cannot  avail  themselves  of  a  defence  not  personal  to 
themselves,  but  going  to  the  foundation  of  the  claim  against 
the  corporation ;  unless  the  corporation  itself  could  have  suc- 
cessfully relied  on  the  same  defence.'  The  statute  of  limita- 
tions begins  to  run  in  favor  of  the  trustees  from  the  time  when 
the  cause  of  action  accrued  against  them,  i.  e.y  from  the  time 


tion  of  their  term  the  trustees  passed 
a  resolution  discoDtinuiDg  business. 

II,  however,  a  trustee  holds  over, 
and  there  is  a  debt  contracted  while 
he  is  a  trustee  defacto^  he  is  liable 
for  a  default.  Deming  v.  Puleston, 
66  N.  Y.  666. 

1  Cameron  v.  Seaman,  60  N.  Y. 
806;  Osbom  A  Cheese  man  Co.  v. 
Croome,  14  Hun,  164;  S.  C,  aff'd  77 
N.  Y.  620. 

s  Bonnell  v.  Griswold,  80  N.  Y. 
128.  Liability  for  signing  false  re- 
ports is  provided  for  in  New  York 
by  §  31,  ch.  688,  laws  of  1802.  See 
§774. 

*Eirklandv.  Kille,  00  K.  Y.  800; 
Losee  v.  Bullard,  70  N.  Y.  404; 
Huguenot  Kat.   Bank  v.  Studwell, 


74  N.  Y.  621;  Bonnell  v.  Griswold,  80 
N.  Y.  128;  Bruce  ».  Piatt,  ib.  870. 
But  compare  Sanborn  o.  Lefferts,  58 
K.  Y.  170;  Gans  v.  Switzer,  0  Mon. 
408. 

*  Miller  v.  White,  50  N.  Y.  137; 
Esmond  v.  BuUard,  16  Hun,  65; 
Chase  D.  Curtis,  113  U.  S.  452.  Com- 
pare  Bassett  v.  St.  Alban^s  Hotel 
Co.,  47  Vt.  813.  Contra,  Thayer  v. 
New  England  Lithographic  Co.,  108 
Mass.  523. 

*  Hoag  V,  Lament,  60  N.  Y.  06. 

«  Whitney  Arms  Co.  v.  Barlow,  68 
N.  Y.  62.  For  a  case  where  the  de- 
fendant trustee  was  allowed  to  deny 
that  a  corporation  had  ever  been  or- 
ganized, see  DeWitt  v.  Hastings,  60 
N.  Y.  518. 
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of  their  first  failure  to  file  a  report,^  and  successive  failures  do 
not  prevent  the  statute  from  running.' 

§  771.  A  liability  of  this  character  being  penal  does  not 
survive  the  death  of  the  delinquent  trustee,  as  against  his 
representatives,  nor '  the  death  of  the  plaintiff  occurring  in  the 
course  of  the  action.^  However,  the  right  to  enforce  this  lia- 
bility passes  with  an  assignment  of  the  debt.' 

§  772.  Although  the  language  of  the  Kew  York  statute  is 
broad  enough  to  include  a  debt  of  the  corporation 
included  in  to  ouc  of  the  trustecs  who  are  in  default,  yet  such  a 
^^  result  is  held  not  to  be  within  its  spirit ;  and  neither 
a  delinquent  trustee  nor  a  firm  of  which  he  is  a 
member  can  take  advantage  of  a  default  for  which  he  is  in 
part  responsible,  to  recover  against  his  co-trustees.*  An  as- 
signee for  value,  however,  who  takes  an  absolute  assignment 
of  a  debt  of  the  corporation  can  maintain  an  action  against  the 
trustees,  although  his  assignor  remains  a  trustee  up  to  the  time 
of  the  default.^ 

§  773.  Where  on  account  of  a  failure  to  file  a  report,  direct- 
ors or  trustees  are  made  liable  for  the  "  debts  "  of  the  corpora- 
tion, corporate  liabUities  ^' which  may  give  causes  of  action 
against  it  and  result  in  judgments  are  not  within  the  statute 
unless  they  constitute  present  debts ; "  for  a  debt  is  ^'  something 
which  may  be  subject  to  a  suit  as  a  debt,  and  not  something 
to  which  the  party  may  be  entitled  as  damages  in  consequence 
of  a  failure  to  perform  a  duty  or  keep  an  engagement."  ^ 


1  Duckworth  v.  Roach,  81  N.  Y.  49. 
Compare  Larsen  v.  James,  1  Col. 
App.  313. 

s  Losee  d.  BuUard,  79  N.  Y.  404; 
Bee  Chapman  v.  Lynch,  156  N.  Y. 
561;  Morgan  v.  Hedstrom,  165  N.  Y. 
224. 

«  Stokes  V,  Stickney,  96  N.  Y.  323; 
Mitchell  V.  Hotchkiss,  48  Conn.  9. 

*  Brackett  v.  Grlswold,  103  N.  Y. 
425.  The  cause  of  action  here  was 
not  a  failure  to  file  the  report,  but 
the  filing  a  false  report. 

>  Pier  V.  George,'  20  Hun,  210; 
S.  C,  affd  86  N.  Y.  613. 

•  Knox  «.  Baldwin^  80  N.  Y.  610; 
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Briggs  V,  Easterly,  62  Barb.  51.  See 
Adams  v.  Milhi,  60  N.  Y.  533.  Com- 
pare Thacher  v.  King,  156  Mass. 
490.  But  a  creditor  who  is  also  a 
stockholder,  may  recover  on  this  lia- 
bility of  the  trustees.  Sanborn  v. 
Lefferts,  58  N.  Y.  179. 

7  Cornell  r.  Roach,  101  N.  Y.  373. 
But  compare  Brackett  o.  Grlswold, 
103  N.  Y.  425. 

^  Lockhart  v.  Van  Alstyne,  31 
Mich.  76,  78,  per  Cooley,  J.;  ace. 
Cady  V.  Sanfoi*d,  53  Vt  632.  See 
Whitney  Arms  Co.  v.  Barlow,  68 
N.  Y.  84;  Victory  Webb  Printing 
Co.   V.   Bucher,   26  Han,   48;  Allen 


CHAP.  XIV.]  OFFICERS  AND  CRBDIT0B8. 


[§  775. 


§  774.  A*  provision  of  the  following  character  is  not  infre- 
quent in  enabling  acts.    ^'  If  any  certificate  or  report 
made,  or  public  notice  given  by  the  officers  of  any  lor  si^g 
such  company,  in  pursuance  of  the  provisions  of  this  ^^^ 
act,  shall  be  false  in  any  material  representation,^  all 
the  officers  who  shall  have  signed  the  same,  knowing  it  to  be 
false,  shall  be  jointly  and  severally  liable  for  all  the  debts  of  the 
company  contracted  while  they  are  stockholders  or  officers 
thereof." '    Under  a  provision  of  this  kind,  in  order  to  charge 
the  officers  signing  the  false  report,  some  fact  must  be  proved 
showing  bad  faith,  or  wilful  and  fraudulent  intent  to  deceive 
on  the  part  of  the  officers.' 

§  775.  In  regard  to  the  form  in  which  actions  to  enforce  the 
statutory  liability  of  directors  should  be  brouj?ht, 

ITnmiA  of 

Uttle  of  general  value  can  be  said ;  since  this  is  a  actions, 
matter  so  largely  dependent  on  the  terms  of  the  paiSeSf^' 
statute  itself,  as  well  as  on  the  rules  of  procedure  in 
force  in  the  different  states.     It  may  be  said,  however,  that  if 
the  apparent  intention  of  the  statute  creating  the  liability  is  to 
provide  a  fund  for  the  security  of  all  the  creditors,  then,  on 
principles  heretofore  discussed  in  relation  to  the  statutory  lia- 


9.  Clark,  108  N.  Y.  260;  Felker  v. 
Standard  Yam  Co.,  148  Mass.  226. 
A  claim  in  tort  is  not  a  **debt*' 
within  the  meaning  of  such  a  stat- 
ute. Chase  o.  Curtis,  113  U.  S.  452; 
Leighton  v.  Campbell,  17  R.  I.  51; 
nor  is  the  liability  for  damages 
which  arises  from  the  infringement 
of  a  patent.  Child  v,  Boston,  etc.. 
Iron  Works,  137  Mass.  516.  Com- 
pare Trinity  Church  v,  Vanderbilt, 
88  N.  Y.  170.    See  §  734. 

1  See  Butler  v.  Smalley,  101  N.  Y. 
71;  which  held  that  knowingly  omit- 
ting certain  liabilities  of  the  com- 
pany did  not  make  the  report  **  false 
in  any  material  representation.^^ 
Compare  Whitaker  v.  Masterton,  106 
N.  Y.  277. 

*  Chap.  40,  N.  Y.  Laws  of  1848, 
sec.  15;  see  f  81,  chap.  688,  laws  of 
1882. 


«  Pier  V.  Hanmore,  86  N.  Y.  05; 
Bonnell  v.  Griswold,  80  N.  Y.  122; 
Stebbins  v,  Edmands,  12  Gray,  203. 
See  Arthur  v,  Griswold,  55  N.  Y.  401; 
Waters  v.  Quimby,  27  N.  J.  L.  206. 
But  see  Huntington  v.  Attrill,  118 
N.  Y.  365;  Hatch  r.  Attrill,  ib.  383; 
American  Credit  Indemnity  Co.  v. 
Eld,  156  Ind.  212. 

Where  directors  are  made  liable 
for  all  debts  of  the  company  con- 
tracted by  them  in  excess  of  a  cer- 
tain amount,  a  director  who  protests 
verbally  against  contracting  the  debt 
is  not  liable.  Schofield  v,  Hender- 
son, 67  Ind.  258;  Aimen  v.  Hardin, 
60  Ind.  110;  see  Raber  v.  Jones,  40 
Ind.  436.  Compare  in  regard  to  pro- 
visions of  this  kind,  White  v.  How, 
3  McLean,  111;  Cornwall  v.  East- 
ham,  2  Bosh  (Ky.),  561;  Irvine  v, 
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bility  of  shareholders,^  the  action  should  be  brought'  in  a  ooart 
having  equitable  powers,  and  on  behalf  of  all  cr^itors  who  are 
willing  to  share  in  the  expense. 

Thus,  a  statute  provided  that  "  if  the  indebtedness  of  the 
company  shall  at  any  time  exceed  the  amount  of  its  capital 
stock,  the  trustees  assenting  thereto  shall  be  personally  and 
individually  liable  for  such  excess  to  the  creditors  of  the 
company."  The  Federal  Supreme  Court  held  that  an  action 
at  law  could  not  be  maintained  by  one  creditor  among  many  to 
enforce  for  his  own  benefit  the  liability  thus  created ;  but  that 
the  remedy  was  in  equity,  since  the  excess,  for  which  the 
directors  were  liable,  constituted  a  fund  for  the  benefit  of  all 
the  creditors.'  Justice  Miller  said,  giving  the  opinion  of  the 
court :  '^  The  remedy  for  this  violation  of  duty  as  trustees  is  in 
its  nature  appropriate  to  a  court  of  chancery.  The  powers 
and  instrumentalities  of  that  court  enable  it  to  ascertain  the 
excess  of  indebtedness  over  the  oapital  stock,  the  amount  of 
this  which  each  trustee  assented  to,  and  the  extent  to  which 
the  funds  of  the  corporation  may  be  resorted  to  for  the  pay- 
ment of  the  debts ;  also,  the  number  and  names  of  the  creditors, 
the  amount  of  their  several  debts  ;  to  determine  the  sum  to  be 
recovered  of  the  trustees  and  apportioned  among  the  creditors, 
in  the  manner  which  trial  by  jury  and  the  rigid  rules  of  com- 
mon law  proceeding  render  impossible."  • 


McKeon,  23  Cal.  472;  National  Bank 
V.  Paige'B  Executor,  63  Vt.  462. 

1  See  f  726. 

>  Horner  v,  Heming,  93  U.  S.  228. 

*  Horner  v.  Heming,  93  U.  S.  228, 
232.  Accord,  Merchants*  Bank  d. 
Stevenson,  10  Gi-ay,  332;  Low  9. 
Buchanan,  94  III.  76;  Buchanan  0 . 
Bartow  Iron  Co.,  3  III.  App.  191; 
Anderson  v.  S peers,  21  Hun,  668. 
See  Peele  v,  Phillips,  8  Allen,  86; 
Bond  V.  Morse,  9  Allen,  471.  But 
see  Cornwall  v,  Easthara,  2  Bush 
(Ky.K  661;  Buell  v.  Warner,  aS  Vt 
670;  BasRCtt  v.  St  Alban's  Hotel 
Cii.,  47  Vt  313.  As  to  the  form  of 
an  action  at  law,  see  Union  Iron  Oo. 
V.  Pierce,  4  Bliss.  327. 
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It  has  been  held  that  it  is  not  nec- 
essary for  the  creditor  to  recover  a 
judgment  against  the  corporation 
before  proceeding  against  the  direct^ 
ors  to  enforce  a  liability  of  this  na- 
ture. M^'chauts*  Bank  o.  Stevenson, 
6  Allen,  398.  But  see  Kinsley  v.  Rice, 
10  Gi*ay,  .325;  Johnson  «.  Church- 
well,  1  Head  (Tenn.),  146. 

When  on  account  of  paying  a  divi- 
dend out  of  capital,  directors  are 
rendered  liable  for  the  debts  of  the 
corporation,  it  has  been  held  that 
the  corporation  need  not  be  joined 
as  defendant  The  guilty  dii-ectors 
have  no  right  of  subrogation,  and 
no  recourse  against  the  corporation. 
Hill  9,  Frazier,  22  Pa.  St  820. 
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CHAPTER  XV.     . 

LEGAL  RELATIONS  AMONG  THE  SHAREHOLDERS  OF  A 

CORPORATION 


Relations  discassed,  §  776. 

Two  elMses  of  legal  relations  be- 
tween shareholders,  §§  777,  778. 

Right  of  shareholders  that  each  shall 
bear  his  proportion  of  the  corpo- 
rate burdens,  §  779. 

Releases.    Transfers,  §  780. 

SttboeriptionB  induced  by  fraud,  § 
781. 

Changes  In  the  corporate  constitu- 
tion, §  782. 

Contribution  among  shareholders, 
§788. 

Where  shareholders  are  also  cred- 
itors, §  784. 

Classes  of  shareholders,  §  785. 

Rights  of  preferred  shareholders,  § 
786. 


Shares  more  fully  paid  up,  §  787. 

Equal  rights  of  shareholders,  §  788. 

Relations  between  transferrer  and 
transferee,  §  789. 

Specific  performance,  §  790. 

Inderaniflcation  of  transferrer,  §  791. 

Fraud,  §  792. 

WaiTanty  by  transferrer,  §  798. 

Pledge  of  shares,  §  794. 

Validity  of  assignment  of  stock  cer- 
tificates, §  795. 

As  against  assignor's  creditors,  §  796. 

Stock  certificates  **  in  trust,*'  ft  797. 

Right  to  dividends  as  between  trans- 
ferrer and  transferee,  §  798. 

As  between  life-tenant  and  remain- 
der-man, f  §  799-801. 


§  776.  The  legal  relations  between  individual  shareholders 
and  the  majority  acting  as  the  body  corporate,  were 
discussed  in  Chapter  IX.    It  remains  in  this  chap-  §^^|^. 
ter  to  consider  the  relations  among  individual  share- 
holders acting  for  themselves  and  representing  only  their  own 
rights  and  interests  in  the  corporate  enterprise. 

§  777.  The  legal  relations  between  shareholders  are  of  two 
classes,  and  may  appropriately  be  treated  under  two 
general  divisions.      First,  those  which  subsist  be-  ofio^ 
tween  shareholders,  as  it  were  indirectly,  by  reason  S!t^^ 
of  the  relationship  sustained  by  them  towards  the  ^^ 
body  corporate;  of  which  relationship  the  general        ""^ 
result  that  works  itself  out  into  relations  between  the  share- 
holders individually,  is  that  each  is  entitled  as  against  all 
others  to  share  in  the  profits  of  the  corporate  enterprise  in  the 
proportion  borne  by  his  shares  to  the  total  number,  and  has 
49  769 


§  779.]         THE  LAW  OF  PBIVATB  COBPOBATIONB.  [CHAP.  XV. 

the  further  right,  that  each  shall  bear  a  proportionate  share  of 
whatever  liability  may  arise  out  of  the  corporate  enterprise. 
Secondly,  those  legal  relations  which  subsist  directly  between 
the  successive  holders  of  the  same  shares  of  stock,  or  between 
persons  possessing  rights  in  the  same  shares,  legal  relations 
which  have  no  reference  to  the  rest  of  the  shareholders,  and 
do  not  depend  primarily  on  a  relationship  sustained  towards 
the  corporation. 

§  778.  The  rights  and  liabilities  constituting  the  legal  re- 
lations of  the  first  class  are  as  a  usual  thing  enforceable  by 
individual  shareholders  against  each  other  only  after  some  de- 
fault or  failure  to  act  on  the  part  of  the  corporate  manage- 
ment, or  else  they  come  into  play  only  on  the  insolvency  of  the 
corporation.  But  with  legal  relations  of  the  second  class,  the 
corporate  management  has  little  or  nothing  to  do.  An  instance 
of  the  first  class  is  the  right  which  each  shareholder  has  that 
no  other  shareholder  shall  be  released  from  his  liabilities  as 
such  in  a  manner  unauthorized  by  the  corporation  constitution. 
Instances  of  the  second  class  appear  in  the  right  of  the  vendor 
or  vendee  of  shares  to  have  the  other  take  the  necessary  steps 
to  complete  the  transfer;  or  in  the  rights  which  subsist  be- 
tween a  person  having  the  life  interest  in  certain  shares  and 
the  remainder-man. 

§  779.  It  is  the  right  of  shareholders  that  every  one  of 
Rights  of  their  number  shall  pay  over  to  the  corporate  man- 
hoidtre  agement  a  value  in  cash  or  property  equal  to  the 
shau  b^r  P^^  value  of  the  shares  subscribed  for  by  him.* 
his  proper-  Consequently,  every  agreement  between  a  subscriber 
corporate  and  the  corporate  agents  by  which  the  former  is  not 
'^®°*'  to  pay  the  face  of  his  subscription,  is  fraudulent  and 
void  as  to  shareholders  not  consenting.^  Thus,  a  separate 
agreement  made  on  subscribing  for  shares,  whereby  the  sub- 
scriber on  surrendering  his  certificate  of  stock  is  to  receive 

Rivers  R.  R.  Co.  v.  Bailey,  24  Vt 
405,  476;  Jewett  v.  VaUey  R'y  Co., 
34  Ohio  St,  601,  609.  See  Bailey  v. 
Pittsburgh,  etc.,  Gas-Coal  Co.,  69  Pa. 
St.  334;  Wood  v.  Pearce,  2  Disney 
(Ohio),  411.  Compare  Buford  v. 
Keokuk  Northern  Line  Packet  Co., 
69  Mo.  611. 


1  See  §§  522ar^22c. 

^  White  Mountains,  etc.,  R.  R.  Co. 
V.  Eastman,  34  N.  H.  124;  Graff  v. 
Pittsburgh,  etc.,  R.  R.  Co.,  31  Pa.  St, 
489;  Robinson  v.  Pittsburgh,  etc.,  R. 
R.  Co.,  32  Pa.  St.  334;  MiUer  v. 
Hanover  Junction,  etc.,  R.  C.  Co., 
S7    Pa..  St    95;    Connecticut,   etc., 
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back  the  part  of  his  subscription  already  paid,  and  to  be  re- 
leased from  farther  payments,  is  a  fraud  on  other  shareholders : 
and  vYhen  on  the  insolvency  of  the  corporation,  the  receiver  is 
enforcing  subscriptions  for  'the  benefit  of  creditors,  and  is  not 
including  as  shareholders  the  fraudulent  subscribers,  any  share- 
holder may  bring  a  bill  for  himself  and  others  who  may  join, 
to  compel  such  subscribers  to  assume  their  liabilities  as  share- 
holders.^ 

§  780.  Likewise  is  it  as  essentially  a  right  of  shareholders 
as  of  creditors  that  no  shareholder  shall  withdraw 
or  be  released  from  any  liability  arising  out  of  the  ^^JSateis. 
corporate  enterprise,  except  in  accordance  with  the 
constitution  of  the  corporation ;  ^  and,  except  in  accordance 
with  that  constitution,  it  is  beyond  the  powers  of  the  body 
corporate  to  release  any  of  their  number.*    But  it  would  seem 
that  a  shareholder  whom  the  body  corporate  had  voted  to 
release,  might,  under  some  circumstances,  have  the  right  to  be 


1  MalTin  o.  Lamar  Ins.  Co.,  80  lU. 
446.  But  an  agreement  among 
Bubscribers  that  one  of  their  num- 
ber who  subscribed  as  *'  trustee,'^ 
shall  not  be  held  liable  on  his  sub- 
scriptton,  Is  valid  as  to  such  sub- 
scribers. Winston  v.  Dorsett  Pipe 
Co.,  129  lU.  64. 

'  Spackman  v.  Evans,  L.  R.  3  H.  L. 
171;  Dixon's  Case,  L.  R.  5  Ch.  79; 
GiU  V.  Balis,  72  Mo.  424;  Bedford  K. 
R.  Co.  V,  Bowser,  48  Pa.  St.  29.  See 
Houldaworth  v.  Evans,  L.  R.  3  H.  L. 
263;  Miller  v.  Hanover  Junction  R.  R. 
Co.,  87  Pa.  St.  95.  But  see  Shoe- 
maker V.  Washburn  Lumber  Co.,  97 
V^is.  685. 

A  decree  is  objectionable  which 
confers  on  the  receiver  discretionary 
powers  to  compromise  with  shara- 
holders;  for  each  shareholder  has  a 
vested  right  in  the  subscription  con- 
tract of  every  other  shareholder; 
and  it  is  beyond  the  power  of  a  court 
of  equity  to  invest  any  one  with  a 
discretionary  right  to  release  it.  At 
least  this  cannot  be  done  by  a  de- 


cree to  which  all  the  shareholders 
are  not  parties.  Chandler  v.  Brown, 
77  111.  333. 

'  An  arrangement  allowing  mem- 
bers of  a  company  to  retire  under 
certain  conditions  agreed  to  by  a 
public  meeting  of  the  shareholders, 
convened  after  due  notice  to  all  the 
shareholders,  is  not  in  itself  valid 
unless  made  in  accordance  with  the 
provisions  of  the  deed  of  settlement; 
and  if  not  assented  to  directly  or  in- 
directly, after  due  notice,  by  all  the 
shareholders,  it  may  be  impeached 
by  any  one  of  them.  But  if  the 
means  of  notice  to  all  appear  suffi- 
cient, so  as  to  raise  a  clear  presump- 
tion of  knowledge  and  acquiescence, 
and  the  arrangement  is  left  unim- 
peached  for  a  great  number  of  yeara, 
the  shareholder  who  has  been  al- 
lowed to  retire,  and  whose  name  has 
been  removed  from  the  lists  of  the 
company,  will  be  held  to  be  relieved 
from  his  liability  as  a  shareholder. 
Evans  v.  Smallcomb,  L.  R.  3  H.  I^. 
249.    See  §§  549,  650. 
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Bubflcrip- 
Uons  in- 
duoed  by 
fraud. 


indemnified  by  those  who  voted  to  release  him  from  any  lia- 
bility in  respect  of  the  corporate  enterprise.^  A  transfer  of 
shares  made  to  an  irres^K>nsible  person  when  the  corporation  is 
insolvent,  for  the  purpose  of  escaping  liability,  is  a  fraud  on 
the  other  shareholders,  who  will  have  to  contribute  more  if  the 
transfer  is  held  valid,'  ^st  as  much  as  such  a  transfer  would 
be  a  fraud  on  creditors.' 
§  781 .  If  a  person  is  induced  by  a  fraud  of  the  corporate 
agents,  for  which  the  corporation  is  responsible,  to 
subscribe  for  shares,  he  may  rescind  his  contract  by 
acting  promptly.  But  it  would  be  unjust  to  allow 
him  to  withdraw  to  the  injury  of  others  who  have 
subsequently  subscribed  for  shares  or  contracted  with  the  cor- 
poration on  the  faith  of  his  subscription.  "  It  would  be  ex- 
tremely diflScult  to  maintain,  upon  general  principles  of  law, 
that  a  private  fraud  between  the  original  subscribers  and  com- 
missioners, could  be  permitted  to  be  set  up,  to  the  injury  of 
subsequent  purchasers,  who  become  bona  fide  holders,  without 
any  participation  or  notice  of  the  fraud."  * 

§  782.  Just  as  it  is  beyond  the  powers  of  the  body  corporate 
to  release  any  shareholder  from  liability  attaching 
to  him  under  the  constitution  of  the  corporation,  so 
it  is  also  beyond  the  powers  of  the  majority  to 
increase  the  liability  of  shareholders  to  creditors.' 


Changes 
in  the 
corporate 
oonstitu- 
tion. 


^  In  pnniuance  of  a  resolution 
passed  at  an  extraordinary  meeting 
of  an  unincorporated  company,  a 
shareholder  sold  his  shares  to  the 
directors,  upon  the  terms  that  he 
should  withdraw  from  the  company 
and  be  no  longer  liable  for  any  of  its 
debts.  No  power  to  enter  into  such 
an  ari-angement  was  contained  in  the 
deed  of  settlement.  It  was  held  that 
the  shareholder  was  still  liable  for 
the  debts  of  the  company,  and  was 
properly  included  in  the  list  of  con- 
tributories.  Lord  Chancellor  Cot- 
tenharo,  however,  intimated  that 
there  miglit  be  equities  between  such 
share  1i older  and  any  shareholder 
who  could  be  shown  to  have  assented 
to  the  release.     Ex  parte  Morgan,  1 
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Ha.  A  Tw.  320.    See  Zulueta's  Claim, 
L.  R.  5  Ch.  444. 

<  See  Nathan  v.  Whitlook,  0  FAlge 
(N.  Y.),  162;  Everhart  e.  West* 
Chester,  etc.,  R  R.  Co.,  28  Pa.  St 
SdO;  Choateau  Spring  Co.  o.  Harris, 
20  Mo.  382,  800;  Johnson  v.  Laflia, 
6  Cent  L.  J.  181;  S.  C,  6  DHL  78; 
Angell  and  Ames  on  Corp.,  §  885. 

«  See  §  740. 
Minor  v.  Mechanics*  Bank,  IPet 
46,  86,  opinion  of  the  court  per 
Story,  J.  See  §§  523-«26.  The 
English  cases,  however,  are  not  in 
accord  with  this  view.  See  Smith's 
Case,  L.  R.  2  Ch.  604. 

s  Trustees  o.  Flint,  18  Meto.  ( lUiS.) 
639.    See  §688. 
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And  it  would  seem  that  a  change  in  the  corporate  constitu- 
tion, procured  by  a  majority  from  the  legislature,  would  release 
a  dissenting  shareholder  from  his  obligation  to  pay  calls,  at 
least  so  far  as  regards  the  rights  of  the  members  comprising 
the  majority  which  procured  the  change.^ 

§  783.  When  the  condition  of  the  corporate  affairs  is  such 
that  liability  to  creditors  for  unpaid  subscriptions  contribu- 
arises,  or  where  shareholders  are  affected   with  a  ^^o^ 

'  among 

Statutory  liability,  either  several  or  joint  and  sev-  ahare- 
eral,  and  one  shareholder  is  compelled  to  pay  a  debt 
of  the  corporation,  he  is  in  all  cases  entitled  to  contribution 
from  the  other  shareholders,  to  an  extent  that  will  equalize 
among  them  all  in  proportion  to  the  amount  of  stock  held  by 
them  respectively,  the  corporate  burdens/^  "  The  right  of 
contribution  grows  *out  of  the  organic  relation  among  the 
stockholders.  As  between  them  and  the  creditors,  each  stock- 
holder is  severally  liable  [if  the  statute  so  declare  him]  to  all 
the  creditors ;  as  between  themselves,  each  stockholder  is  bound 
to  pay  in  proportion  to  his  stock."  ^ 

It  has  been  held,  however,  that  one  shareholder  who  has  paid 
a  debt  of  the  corporation,  is  not  entitled  to  contribution  from 
the  other  shareholders,  until  he  has  exhausted  the  property  of 
the  corporation  that  is  bound  to  reimburse  him.^  And  if  the 
liability  on  which  the  shareholder  has  been  held  to  a  ored- 


iSee  Hartford  and  N.  H.  R.  R. 
Co.  «.  CroiweU,  6  HiU,  8S3;  §f  580 
9t9eq» 

*  Aapinwall  o.  Torrance,  1  Lans. 
(N.  T.)  381;  Brinham  v.  Wellei*s- 
borg  Coal  Co.,  47  Pa.  St  43;  Weber 
V.  Fickey,  47  Md.  196.  See  Mat- 
tbews  V.  Albert,  24  Md.  527;  Masters 
V.  RoBsie  Lead  M^g  Co.,  2  Sandf. 
Ch.  (N.  Y.)  801;  Hadley  v.  Russell, 
40  N.  H.  100;  Brickson  v.  Nesmith, 
46  N.  H.  371;  Wincook  v,  Tarpin, 
96  111.  136;  Van  Felt  v.  Gardner,  54 
Neb.  702;  Bennison  v.  McConnell,  56 
Neb.  46. 

Where  a  corporation  is  not  fully 
organized,  so  that,  under  the  Mis- 
souri law  (see  Hart  v,  Salisbury,  55 


Mo.  310;  §  739),  the  shareholders 
main  personally  liable  for  the  cor- 
porate debts,  and  certain  sharehold- 
ers pay  those  debts,  they  are  entitled 
to  contribution,  even  from  those  who 
have  paid  up  their  stock.  Richard- 
son V.  Pitts,  71  Mo.  128.  It  is  not 
necessarily  essential  that  the  pay- 
ment should  have  been  made  nnder 
compulsion  of  suit.  Redington  v. 
Comwell,  90  Cal.  49. 

*Umstead  v.  Buskirk,  17  Ohio 
St.  113,  118,  per  White,  J. 

*  Gray  v.  Coffin,  9  Cush.  192.  But 
in  this  case  the  plaintiff  held  for 
his  security  a  mortgage  on  the  cor- 
porate property,  which  he  had  not 
enforced. 
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itor  is  statutory  and  the  statute  provides  a  remedy  whereby 
shareholders  shall  obtain  contribution  from  each  other,  the 
statutory  remedy  must  be  followed.'  There  is  no  implied 
promise  on  the  part  of  shareholders  to  idemnify  others,  who, 
at  the  request  of  the  former,  became  sureties  for  the  corpora- 
tion.' 

§  784.  The  relations  among  shareholders  may  be  compli- 
When  cated  by  a  shareholder  being  also  a  creditor  of  the 
•hare-  corporation.    In  such  case  those  rights  and  liabili* 

holders  are  , 

also  cred-     ties  of  the  person  holding  such  double  status  which 
"*  appertain  to  him  as  shareholder  most  be  regarded  as 

distinct  from  the  rights  which  belong  to  him  as  creditor. 
Ordinarily  such  a  person  can  bring  no  action  to  enforce  his 
rights  as  creditor  in  a  form  that  will  render  it  impracticable 
to  discriminate  between  the  two  positions  held  by  him ;  nor 
can  an  action  by  such  a  person  suing  as  creditor  be  maintained 
in  a  court  which  has  not  the  capacity  to  adjust  his  rights  and 
liabilities.^ 
§  785.  In  an  honestly  conducted  corporation  the  interests 
of  all  shareholders  will  for  the  most  part  coincide, 
share-  unless  there  are  different  classes  of  shareholders.^ 

^  ^"^  A  separation  of  shareholders  into  classes  with  some- 
what divergent  interests  may  be  occasioned  by  the  issue  of 
preferred  shares,  or  might  possibly  arise  from  the  fact  that 
part  of  the  shareholders  own  fully  paid-up  shares,  while  the 
shares  of  others  are  not  fully  paid  up. 

§  786.  Preferred  shares  are  usually  issued  to  obtain  further 
capital  for  the  prosecution  of  the  corporate  enterprise;  and 
the  rights  of  the  holders  as  against  the  holders  of 
ptitomA  common  shares  depend  on  the  terms  of  the  issue  of 
holders.  ^^^  preferred  shares.'  The  usual  provision  included 
in  those  terms,  the  one,  in  fact,  which  constitutes 
shares  preferred  shares,  is  that  the  holders  shall  receive  from 

^  C'ReiHy  v.  Bard,  105  Pa.  St.  569; 
Brinham  v.  Wellersburg  Goal  Co., 
47  Pa.  St  43. 

>  LarsoD  v,  Dayton,  52  Iowa,  597. 

*  See  Thayer  v.  Union  Tool  Co.,  4 
Gray,  76;  Bailey  v.  Bancker,  3  Hill 
(N.  T.),  188;  Smith  v.  Huokabee,  53 
▲la.  191;  Milbum  v.  Codd,  7  Bam. 
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A  Cres.  419.  Compare  Schaeflerv. 
Phceniz  Brewery  Co.,  4  Mo.  App. 
115.    See  §  783. 

«  See  §§  559a,  5596. 

*For  the  power  of  a  corporation 
to  issae  preferred  sliareSt  see  §ft671» 
572. 


CHAP.  XV.]  LEGAL  BELATIONS  AMONG  SHAREHOLDERS.  [§  787. 

the  profits  of  the  corporate  business  a  certain  amount  of  divi- 
dends before  the  holders  of  common  stock  shall  receive  any- 
thing.^ On  the  other  hand,  preferred  shareholders  are  not 
creditors  of  the  corporation,  and,  in  the  absence  of  express 
provision,  are  entitled  on  the  winding  up  of  the  business  to 
receive  the  principal  of  their  shares  only  in  the  same  proportion 
with  the  holders  of  common  stock.' 

It  is  apparent  how  the  interests  of  preferred  shareholders 
may  differ  from  those  of  the  holders  of  common  shares.  For 
instance,  one  course  of  policy  may  insure  for  the  corporation 
sufficient  profits  to  pay  the  dividends  on  the  preferred  stock ; 
while  another  course,  proper  but  more  hazardous,  will  probably 
result  in  profit  sufficient  to  pay  dividends  on  all  the  stock, 
common  as  well  as  preferred.  Evidently  it  will  be  for  the 
interests  of  the  preferred  shareholders  to  have  the  corporation 
pursue  the  former  course. 

§  787.  Again,  a  divergence  of  interest  might  arise  from  the 
fact  that  some  shares  in  the  corporate  stock  are 
fully  paid  up,  while  others  are  not.    When  there  is  mora  foUy 
no  special  provision  regulating  the  matter,  it  would  ^^  "^" 
seem  in  such  case  that  any  dividends  earned  should  be  dis- 
tributed  among  the  shareholders,  not  in  proportion  to  the 
nominal  amount  of  stock  held  by  them,  but  according  to  the 
amounts  of  capital  they  have  actually  paid  in.^    But,  however 
this  may  be,  undoubtedly  on  the  winding  up  of  the  company 
and  the  distribution  of  its  assets,  each  shareholder  is  entitled 


^UnleM  there  is  some  agree- 
ment or  enactment  to  the  contrary, 
preference  shareholders  are  entitled 
to  be  paid  out  of  the  profits  of 
the  company  their  diyidends  to  the 
amoont  guaranteed,  before  the  other 
shareholders  receive  anything;  so 
that  if  the  profits  divisible  at  any 
given  time  are  not  sufficient  to  pay 
the  guaranteed  dividends  in  full,  the 
deficiency  must  be  made  good  out 
of  the  next  divisible  profits;  the  ordi- 
nary shareholders  taking  no  profits 
until  all  arrears  of  guaranteed  divi- 
dends have  been  paid  to  the  prefer- 
ence shareholders.**    2   Lindley  on 


Part,  796;  aoc.  Boardman  v.  Lake 
Shore,  etc.,  Ry.  Co.,  S4  N.  Y.  167. 
See  §  664. 

^  In  re  London  Indian  Rubber  Co., 
L.  R.  6  £q.  619;  McGregor  v.  Home 
Ins.  Co.,  33  N.  J.  Eq.  181.  The  stat- 
ute may  provide  that  preferred  stock 
shall  be  a  lien  on  the  corporate  prop- 
erty. Heller  v.  Marine  Bank,  89  Md. 
602. 

*  Still  this  is  by  no  means  clear. 
**  Where  there  are  several  classes  of 
shares  on  which  unequal  sums  have 
been  paid  up,  the  profits  of  the  com- 
pany ought  prima  facie  to  be  divided 
amongst  the  shareholders  in  propor- 
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to  receive  in  proportion  to  the  amount  which  he  has  actually 
contributed  for  corporate  purposes.^ 
§  788.  Aside  from  considerations  arising  from  the  circum- 
stance that  part  of  the  shares  are  preferred,  or  that 
^^  of  A  pstrt  are  more  fully  paid  up  than  others,  every 
^iden.  shareholder  is  entitled,  both  in  the  distribution  of 
profits  and  on  the  winding  up  of  the  corporation,  to 
participate  in  proportion  to  the  number  of  shares  held  by  him. 
"  Prima  facie  all  stockholders  at  any  particular  period  are 
equally  interested  in  the  property  and  business  of  a  corpora- 
tion. They  assume  the  same  liabilities,  are  entitled  to  the 
same  rights,  and  are  equal  owners  of  the  property.  When, 
therefore,  the  directors  undertake  to  distribute  among  the 
stockholders  any  portion  of  the  funds  or  property  of  a  corpora- 
tion, whether  it  be  called  profits  or  not,  all  stockholders  are 
entitled  to  an  equal  share  in  the  fund,  proportionate  to  their 
stock;  whether  they  have  been  stockholders  for  a  longer  or 
shorter  period.  Unless  the  charter  give  to  the  directors  power 
to  discriminate  between  stockholders  at  different  periods  in 
the  distribution  of  profits,  they  are  all  entitled  to  share 
therein."'  Accordingly,  at  the  suit  of  a  minority,  a  court 
will  restrain  the  majority  from  appropriating  to  themselves  the 
assets  of  the  corporation,  or  from  obtaining  advantages  not 
shared  in  by  the  minority.*  Agreements,  however,  entered 
into  by  a  group  of  shareholders  who  hold  a  majority  of  stock, 
whereby  they  agree  to  act  together  in  influencing  the  corporate 


tiob  to  tbe  ftums  paid  up  on  tbeir 
respective  shares,  and  not  in  propor- 
tion to  the  nominal  Taluee  of  such 
•hares.*'  2  Lindley  on  Part.,  797. 
See  Somes  v.  Currie,  1  K.  &  J.  605; 
Inrt  Hodges  Distillery  Co.,  Ex  parte 
Maude,  L.  R.  6  Ch.  61. 

^  Hartman  o.  Insuranoe  Co.,  82 
Qratt.  (Ya.)  242.  In  proportion  to 
his  **  in-put,**  as  it  is  expressed  in 
this  case. 

>  Jones  V.  Terre  Haute,  etc.,  R.  K. 
Co.,  29  Barb.  858, 357,  per  Ingraham, 
J.;  S.  C,  aff'd  57  N.  Y.  196.  Ace 
Jaclcson's  Admr^s  o.  Newark  Plank 
Boad  Co.,  31  N.  J.  L.  277. 
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*  Menier  v.  Hooper's  Teleg'h 
Works,  L.  R.  9  Ch.  360.  See  Sf  55a, 
559.  Compare  Bailey  v.  CitlxeBS* 
Gas  Light  Co.,  27  N.  J.  £q.  190. 

Certain  parties,  fraudulently  repre> 
senting  that  the  entire  assets  of  a 
corporation  belonged  to  them,  pro- 
cured a  decree  of  a  court  disaolTing 
the  corporation,  and  acquired  pos- 
session of  its  assets.  They  were  held 
as  ti*U8tees  ex  maX^cio  for  6011a  jide 
shareboldei'S.  Bailey's  Appeals,  96 
Pa.  St.  253.  When  a  corporation  is  be- 
ing  wound  up  on  the  expiration  of  Its 
charter,  and  its  real  estate  is  sold  by 
decree  of  the  oourti  one  party  of 


CHAP  XV.]  LBOAL  RELATIONS  AMONO  8HABEHOLDEB8.  [§  789. 


management,  may  be  upheld  so  long  as  the  interests  of  the 
other  shareholders  are  not  fraudulently  or  unfairly  sacrificed ; 
and  even  then  will  not  be  set  aside  at  the  instance  of  the 
parties  to  them,  but  only  on  complaint  of  some  innocent 
shareholder  whose  interests  are  injured.^ 

§  789.   Coming  now  to  the  second  class  of  legal  relations 
between  shareholders,  it  may  be  remarked  that  many  ^^ii^iji^ng 
of  the  rules  regulating  the  sale  of  personal  property  between 
apply  to  the  relations  between  the  transferrer  and  and  tnnB- 
transferee  of  shares.*    The  transferee  of  a  certificate    ^^^' 
of  stock  occupies  the  position  of  the  assignee  of  a  chose  in 
action  which  for  most  purposes  is  negotiable.'    A  reciprocal 
agreement  to  transfer  and  accept  a  transfer  of  shares  is  not  a 
nudum  pcLctum;  but  the  mutual  promises  constitute  good  con- 
siderations for  each  other :  and  this,  although  nothing  has  been 
paid  on  the  shares/ 


shareholders  may  purchase  the  same 
to  benefit  adjoining  property  held 
by  them.  Tliis  is  no  fi*aud  on  the 
other  shareholdera.  Pewabic  Min- 
ing Co.  o.  Mason,  145  U.  S.  349. 

1  Faulds  V.  Yates,  57  111.  416.  See 
Smith  V.  San  Fran.,  etc.,  Ry.  Co.,  115 
Cal.  584;  Mobile  d;  O.  K.  R.  Go.  v. 


La.  Ann.  546.  In  England  a  contract 
for  the  sale  of  dhares  is  held  not  to 
be  a  contract  for  the  sale  of  goods, 
wares,  or  merchandise,  within  the 
statute  of  fitiuds.  Duncuft  v.  Al- 
brecht,  12  Simons,  189.  But  in  Amer- 
ica the  reverse  is  the  law.  Tisdale 
0.  Harris,  20  Pick.  (Mass.)  9;  Baltzen 


Nicholas,  98  Ala.  92.     Compare  Foil's  I  v.  Nicolay,  53  N.  Y.  467;   North  v. 


Appeal,  91  Pa.  St.  434;  Uiggs  v. 
Railway  Co.,  191  Pa.  St.  298;  Bright- 
man  V.  Bates,  175  Mass.  105;  po»t^ 
§  790.  Compare  Moses  v.  Scott,  84 
Ala.  603 ;  Chapman  «.  Bates,  60  N.  J. 
Eq.  9;  Clowes  v.  Miller,  60  N.  J.  £q. 
179.  But  see  Woodruff  v.  Went- 
worth,  133  Mass.  309;  Guernsay  v. 
Cook,  120  Mass.  501 ;  Hams  v.  Scott, 
67  N.  H.  437;  §  577  note,  and  §§  559a, 
5596.  The  agreement  was  held  in- 
valid in  Harvey  «.  Imp.  Co.,  118  N.  C. 
693.  Equity  will  not  speciRcally  en- 
force such  agreements.  Gage  v. 
Fisher,  5  North  Dakota,  297. 

'  A  person  may  sue  another  for  the 
conversion  of  shares  of  stock.  Kuhn 
0.  McAllister,  1  Utoh,  273;  Nabriog 
V.  Bank  of  Mobile,  58  Ala.  204.  Com- 
pare Reid  o.  CommerU  Ins.  Co.,  32 


Forest,  15  Conn.  400;  Pray  v.  Mit- 
chell, 60  Me.  430;  Colvin  o.  Williams, 
3H.  A  J.  (Md.)38. 

*  Stock  may,  however,  be  held  by 
a  valid  title  without  a  certificate, 
which  is  but  indicia  of  title,  and  the 
right  to  the  stock  is  in  the  nature  of 
a  non-negotiable  chose  in  action. 
Accordingly,  stock  certificates  issued 
by  order  of  a  Confederate  court, 
after  confiscation  of  the  shares  of 
"  alien  enemies,**  are  void,  and  no 
better  in  the  hands  of  a  transferee 
than  in  those  of  the  original  holder, 
as  against  the  rightful  owner  of  the 
stock.  Dewing  v.  Perdicaries,  96 
U.  S.  193. 

*  Cheale  v.  Kenward,  3  De  G.  A  J. 
27.  A  memorandum  of  a  contract 
to  purchase  shares  signed    by  the 
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§  790.]         THE  LAW   OF  PBIVATB  CORPORATIONS.  [CHAP.  XV. 


§  790.  Farther,  a  contract  for  the  sale  of  shares  will  be 
Specific  specifically  enforced  in  equity,  if  it  is  not  unoon- 
perform-  scionable  ^  or  against  public  policy,  when  from  the 
scarcity  of  the  shares  or  other  reasons  the  purchaser 
cannot  go  into  the  market  and  purchase  similar  ones.'  But  if 
shares  similar  to  those  which  are  the  subject  of  the  sale,  are 
readily  purchasable  in  the  market,  equity  will  not,  as  a  general 
rule,  specifically  enforce  the  contract ;  but  will  leave  the  parties 
to  their  remedies  at  law.'  And  equity  will  pursue  a  similar 
course  when  for  any  reason  the  contract  for  the  sale  of  the 
shares  is  against  public  policy.  Thus  it  has  been  decided  in 
Pennsylvania  that,  for  reasons  of  public  policy,  equity  will  not 
decree  the  specific  performance  of  a  contract  to  sell  shares  in 
the  stock  of  a  national  bank,  the  object  of  the  purchase  being 
to  obtain  the  control  of  the  bank.*  "  While  the  legal  right  of 
the  complainant  to  buy  up  sufficient  of  the  stock  of  this  bank 
to  control  it  in  the  interest  of  himself  and  his  friends  may  be 
conceded,  it  is  by  no  means  clear  that  a  court  of  equity  will 
lend  its  aid  to  help  him.  A  national  bank  is  a  quasi  public 
institution.  .  .  .  Were  we  to  affirm  this  decree,  I  see  no  rea- 
son why  we  may  not  be  called  upon  to  use  the  extraordinary 
powers  of  a  court  of  equity  to  assist  in  miscellaneous  stock 
jobbing  operations.''  ^ 


parchaser,  is  an  admission  of  the 
existence  of  the  corporation.  Mann 
V.  Williams,  143  Mass.  394. 

1  See  Mississippi  and  M.  R.  K.  Co. 
r.  Cromwell,  91  U.  S.  643. 

>  Johnson  v.  Brooks,  93  N.  Y.  387; 
White  V.  Schuyler,  1  Abb.  Pr.  N.  S. 
(N.  Y.)  300;  S.  C,  31  How.  Pr. 
(N.  Y.)  38;  Todd  v.  Taft,  7  Allen,- 
371;  Cheale  v.  Kenward,  3  De  G. 
<&  J.  27;  Duncuft  v.  Albrecht,  12 
Simons,  189;  Moses  v.  Scott,  84  Ala. 
608;  compare  C  hater  v.  San  Fian- 
cisco  Sugar  Refining  Co.,  19  Cal.  219; 
Cushman  ».  Thayer  MTg  Co.,  76 
N.  Y.  368.  Especially  will  equity 
specifically  enforce  a  transfer  in  the 
course  of  enforcing  a  trust.  Coles 
V.  Whitman,  10  Conn.  121;  Draper  v. 
Stone,  71  Me.  176.     Compare  Wonson 
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V.  Fenno,  129  Mass.  405;  Colquhoan 
V.  Courtenay,  43  L.  J.£q.  338;  John- 
son V.  Brooks,  9upra, 

*  Ross  V.  Union  Pac.  Ry.  Co.,  1 
Woolw.  26.  But  see  Ashe  e.  John- 
son, 2  Jones  £q.  (X.  C.)  149.  Like- 
wise the  specific  transfer  or  delivery 
of  particular  shares,  latlier  than 
others,  will  not  be  enforced;  all 
being  alike.  Hardenbergh  v.  Bacon, 
33  Cal.  356;  Hubbell  o.  Drexel  (U.S. 
Cir.  Ct.  Eastern  Dist.  of  Pa. ),  21  Am. 
Law  Reg.  (N.  S.)  452.    See  §  794. 

«  Foirs  Appeal,  91  Pa.  St  434. 
Compare  Fanlds  o.  Yates,  57  111.  416; 
§T88. 

6  FolPs  Appeal,  91  Pa.  St.  434, 
437.  Opinion  of  the  conrt  per  Pax- 
son,  J.  See  Gage  o.  Fisher,  5  North 
Dakota,  297. 


CHAP.  XV.]  LEGAL  RELATIONS  AMONO  SHAREHOLDERS.  [§  792. 


If  the  transfer  of  shares  forms  part  of  a  contract  that  equity 
will  specifically  enforce,  as,  for  instance,  a  contract  for  the 
sale  of  land,  equity  will  specifically  enforce  the  transfer  in  the 
course  of  enforcing  the  main  contract.^  On  the  other  hand,  if 
the  contract  to  transfer  shares  is  part  of  a  contract  which  equity 
cannot  or  will  not  specifically  enforce,  the  transfer  of  shares 
will  not  be  enforced  specifically.' 

§  791.  The  purchaser  is  not  the  only  party  to  the  contract 
who  is  entitled  to  its  specific  performance.  When 
any  liability  is  connected  with  the  shares,  either  for  cation  of ' 
unpaid  subscriptions  or  on  account  of  some  statute  *'*°^®"®'- 
creating  individual  liability  on  the  part  of  shareholderd,  the 
vendor  has  the  right  to  have  the  vendee  specifically  perform 
the  contract,  and  register  himself  as  owner  of  the  shares,  in 
order  that  the  vendor  may  be  freed  from  liability.'  And  at  all 
events  after  a  valid  sale  has  been  made,  the  vendee  is  bound  to 
indemnify  the  vendor  from  all  liability  as  to  future  calls/  as 
well  as  from  liability  created  by  statute.' 

§  792.  If  the  transferrer  is  guilty  of  such  misrepresentar 
tions  or  concealments  as  would  entitle  the  purchaser 
of  personal  property  to  have  the  sale  set  aside,  the 
transferee  will  be  discharged  from  his  agreement  to  purchase,^ 
or  he  may  hold  to  his  bargain  and  sue  the  transferrer  for 
damages.'^ 


1  Leach  v.  Fobes,  11  Gray,  606; 
BisseU  V,  Farmers^  etc.,  Bank,  6 
McLean,  405. 

«RoM  ©.  Union  Pao.  R'y  Co.,  1 
Woolw.  26;  DanfoTth  v.  Philadelphia 
and  C.  M.  K'y  Co.,  30  N.  J.  Eq.  12; 
Fallon  V.  Railroad  Co.,  1  DiU.  121. 

*  Paine  o.  Hutchinson,  L.  R.  3  Eq. 
257;  S.  C,  a£rd  L.  K  3  Ch.  388; 
Shepherd  v.  Gillespie,  L.  R.  5  Eq. 
2d8;  Walker  v.  Bartlett,  2  Jur.  N.  S. 
643;  S.  C,  18  C.  B.  845. 

«Hatzler  v.  Lord,  64  Md.  534; 
Shepherd  0.  Gillespie,  supra;  Walker 
V.  Bartlett,  sui>ra ;  Wynne  v.  Price, 
3DeG.  A  Sm.  310;  Cruse  v.  Paine, 
37  L.  J.  Eq.  711;  Evans  v.  Wood,  lb. 
150;  Hodgkinson  v.  Kelly,  ib.  837; 
Hawkina  v.  Maltby,  L.  R.  4  Ch.  200; 


Castellan  v.  Hobson,  L.  R.  10  Eq.  47. 
Contra  and  semble  overruled  by  above 
cases.  Humble  v.  Langston,  7  M.  A 
W.  517. 

»  Wheeler  ».  Faurot,  37  Ohio  St 
26;  Brown  V.  Hitchcock,  36  Ohio  St. 
667.  These  were  instances  of  liabil- 
ity created  by  statute  which  was 
held  to  attach  to  shareholders  who 
were  such  at  the  time  when  the  debt 
was  contracted  by  the  corporation. 
See  §§  718  et  seq, 

*  See  Fosdick  v.  Sturges,  1  Biss. 
255.  If,  however,  the  transferee's 
name  is  registered  as  a  shareholder, 
the  rights  of  creditors  or  other  share- 
holders might  intervene. 

7  Riggs  V.  Tayloe,  2  Cranoh  Cir. 
Ct  687;  McClnre  o.  Central  Trust 
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§  794.]         THE  LAW   OF   PBIVATB  CORPORATIONS.  [CHAP.  XT. 


§  793.  A  party  selling  as  his  own   personal  property   of 
which  he  is  in  possession,  impliedly  warrants  his 
by  timoa-      title  to  the  thing  sold.^    This  doctrine  applies  to  the 
*"^''         sale  of  such  choses  in  action  as  shares  of  stock.     The 
certificate  is  the  evidence  of  ownership,  and  if  the  certificate 
is  forged,  or  the  holder  is  not  a  bona  fide  holder,  and  from  the 
circumstances  transfers  no  valid  claim  as  against  the  corpora- 
tion, he  will  be  liable  to  his  vendee  on  this  implied  warranty 
of  title.    For  his  possession  of  the  certificate  is  as  to  the 
vendee  possession  of  the  stock.    But  when  the  holder  is  sach 
in  good  faith,  and  the  certificate  is  in  the  usual  form,  regular 
on  its  face,  sealed  with  the  genuine  corporate  seal,  and  issued 
by  the  duly  constituted  officers  of  the  corporation,  the  vendor's 
warranty  does  not  cover  the  case,  but  the  vendee,  if  there  is 
anything  wrong  with  the  stock,  has  a  remedy  for  damages 
against  the  corporation.^ 
§  794.  It  has  been  held  that,  in  cases  of  pledge,  the  pledgee 
must  be  put  into  possession  of  the  thing  pledged,  or 
^^^^^     if  that  be  a  claim,  the  evidence  of  the  obligation 
must  be  delivered,  and^  accordingly,  that  shares  can- 
not be  pledged  unless  they  are  evidenced  by  certificates,  which 
must  be  delivered  to  the  pledgee.^    In  the  absence  of  specific 
agreement  to  the  contrary,  the  pledgee  of  shares  is  entitled  to 
have  them  transferred  to  his  own  name  on  the  books  of  the 
company,  and  when  such  transfer  is  made,  he  is  not  bound  to 


Co.,  165  N.  Y.  108.  A  person  who 
agrees  to  parchase  shares  of  a  share- 
holder at  a  future  date  certaio  can- 
not plead  f  that  before  that  date  the 
company  mortgaged  itp  road  or  con- 
solidated with  another,  in  pursuance 
of  powers  contained  in  its  charter. 
Noyes  v.  Spaulding,  27  Vt.  420.  A 
transfer  of  shares  fraudulently  pro- 
cured from  the  owner  when  drunk 
may  be  set  aside.  Thackrab  v. 
Haas,  110  U.  S.  409. 

1  A  person  selling  shares  does  not 
impliedly  warrant  that  the  corpora- 
tion is  a  corporation  de  Jure,  but 
only  de  facto.  Barter  v.  Bltzroth, 
111  Ind.  169. 
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*  People's  Bank  v.  Karta,  00  Pa. 
St.  344.  See  §§  508  et  seq.  The 
transferrer  of  shares  does  not  im- 
pliedly warrant  the  corporation'a 
title  to  itB  property,  nor  is  there 
any  implied  warranty  to  that  effect 
when  the  corporation  is  itaelf  the 
nominal  transferrer,  if  it  is  only 
the  medium  through  which  its  then 
shareholders  transfer  their  shares  to 
the  transferee.  State  of  Louisiana 
0.  North  Louisiana  A  T.  R  R.  Co., 
34  La.  Ann.  947. 

*  Lallande  v.  Ingram,  10  La.  Ann. 
364.  Compare  Cherry  e.  Flroet,  7  Lea 
(Tenn.),  1. 


CHAP.  XV.]  LEGAL  RELATIONS  AMONG  SHABEHOLDBBS.  [§  795. 


retain  the  identioal  shares  pledged,  provided  he  keep  on  hand 
a  number  of  similar  shares  sufficient  to  answer  the  pledgor's 
demand  on  repayment  of  the  loan.^  It  is  held,  moreover,  that 
a  pledgor  of  shares  is  not  entitled  to  an  injunotion  restraining 
the  pledgee,  to  whose  name  the  shares  have  been  transferred 
on  the  books,  from  voting  on  them,  at  least  not  if  the  complaint 
contain  only  allegations  to  the  effect  that  the  pledgee  is  voting 
the  shares  so  as  to  subserve  the  interests  of  another  corporation, 
and  that  it  is  greatly  against  the  pledgor's  interest  to  allow  the 
pledgee  to  vote  them.' 

§  795.  Certificates  of  stock,  even  those  bearing  on  their  face 
such  a  phrase  as  "  transferable  only  on  the  books  of  y^^.^^ 
the  company,"  are  for  most  purposes  negotiable,  of^i^ 
By  an  assignment  of  the  certificate  the  legal  title  ^kcer- 
to  the  stock  passes ; '  and  the  possession  of  the  oer-  *^*^*®' 
tificate  properly  indorsed  ia  prima  facie  evidence  of  ownership. 
Consequently,  the  assignee  for  value  without'  notice  of  prior 


1  HabbeU  «.  Drexel,  (Gir.  Ct.  East- 
ern DiB.  of  Pa.)  21  Am.  Law  Reg.  X. 
S.  452;  Noane  v.  Prime,  4  Johns.  Gh. 
(N.  Y.)  490;  Allen  o.  Dykers,  3  Hill 
(N.  Y.),  693;  Gilpin  t».  Howell,  6  Pa. 
St.  41 ;  Neiler  v.  Kelley,  69  Pa.  St. 
400;  Boylan  v.  Hugaet,  8  Nev.  345; 
see  Otis  o.  Gardner,  105  III.  436.  See 
Hay  ward  v.  Rogers,  62  Gal.  348; 
Barclay  «.  Gulver,  30  Hun  (N.  Y.),  1. 
Gompare  Langton  o.  Waite,  L.  R.  6 
Sq.  165;  Gheriy  o.  Frost,  7  Lea 
(Tenn.),  1.  On  payment  of  the  debt 
a  court  may  specifleally  enforce  the 
retom  of  the  shares  when  the  stock  is 
of  uncertain  market  value  and  the 
pledgor  cannot  buy  others.  Krouse 
e.  Woodward,  110  Gal.  638.  A 
pledgee  of  shares  that  have  been 
transferred  on  the  books  of  the  cor- 
poration cannot  sell  them  without 
notice  to  the  pledgor  and  demand  of 
payment;  nor  at  private  sale,  for  less 
than  market  value.  Nabring  o.  Bank 
of  Mobile,  58  Ala.  204.  And  an 
agreement  that  pledgee  may  sell 
without  notice  does  not  permit  him 


to  sell  without  demand  of  payment 
Wilson  V.  Little,  2  N.  Y.  443. 

An  execution  cannot  be  levied  on 
shares  of  stock  pledged  by  the  exe- 
cution debtor  and  transferred  on  the 
books  of  the  corporation  to  the 
pledgee.  A  purchaser  at  such  exe- 
cution sale  gets  no  title.  Nabring  v. 
Bk.  of  Mobile,  58  Ala.  204. 

2  McHenry  v,  Jewett,  90  New  York, 
58.  The  court  did  not  decide  who 
was  entitled  to  vote  the  shares,  but 
merely  that  the  complaint  was  bare 
of  facts  justifying  an  injunction. 
The  pledgee  in  whose  name  as 
**  trustee  "  stock  stood,  was  held  en- 
titled to  vote  in  Gommon wealth  v. 
Dalzell,  152  Pa.  St.  217.    See  §  578. 

»Leitch  r.  Wells,  48  N.  Y.  585; 
Thurbor  t?.  Crump,  86  Ky.  408.  But 
see  Noble  v.  Turner,  69  Md.  519; 
Kerr  v.  Urie,  86  M'd  72. 

The  tender  of  a  certificate  proj)- 
erly  indorsed  is  a  good  tender  of 
shares  **  transferable  on  the  books 
of  the  company.*'  Noyes  v.  Spauld- 
ing,  27  Vt  420. 
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§  796.]         THE  LAW  OF  PBIVATB  COBPOBATIONS.  [CHAP.  XV. 


equities,  obtains  a  title  superior  to  them;  and  if  the  rightful 
owner  has  invested  another  with  the  usual  evidence  of  title  or 
with  apparent  authority  to  dispose  of  the  shares,  he  will  be 
estopped  from  disputing  the  rights  of  an  innocent  purchaser.' 
And  the  doctrine  of  the  implied  notice  of  lis  pendens  has  no 
application  to  certificates  of  stock  which  pass  from  hand  to 
hand  like  negotiable  instruments.^  But  a  b&na  fide  purchaser 
of  a  stolen  certificate  acquires  no  title  as  against  the  true 
owner." 

§  796.  Likewise,  although  it  be  provided  that  all  transfers 
As  agaiiut  ^^  shares  shall  be  recorded  on  the  books  of  the  cor- 
^tenor's  poration,  and  the  certificates  state  that  shares  are 
transferable  only  in  that  manner,  a  Jxma  fide  sale  of 
the  shares,  or  an  assignment  of  them  as  collateral  security, 
accompanied  by  a  delivery  of  the  certificates  with  a  power  of 
attorney,  is  valid  as  against  the  attaching  creditors  of  the 
vendor  or  assignor,^  and  also  as  against  his  assignee  in  insol- 


1  Walker  t».  Detroit  R'y  Co.,  47 
Midi.  338;  McNeil  v.  Tenth  Nat. 
B'k,  46  N.  T.  325;  Cherry  n.  Frost, 
7  Lea  (Tenn.),  1;  Dovey*s  Appeal, 
07  Pa.  St.  153;  Gass  o.  Hampton,  16 
Nev.  185;  Stinson  v.  Thornton,  56 
Ga.  377;  Otis  v.  Gardner,  105  111. 
436.  See  Winter  v.  Belmont  M*g 
Co.,  53  Cal.  428;  Caulkins  v.  Gas- 
light Co.,  85  Tenn.  683;  Gilbert  n, 
Erie  BUd'g  ABs'n,  184  Pa.  St.  554; 
National  Trust  Co.  «.  Gray,  12  D.  C. 
App.  Cas.  276.  Unless  circumstances 
exist  to  put  the  purchaser  on  inquiry. 
Ryman  r.  Gerlach,  153  Pa.  St  197. 

«Leitch  «.  Wells,  48  N.  Y.  585; 
Holbrook  «.  New  Jersey  Zinc  Co., 
57  N.  Y.  616. 

'  Barstow  v.  Savage  M^g  Co.,  64 
Cal.  388;  East  Birmingham  Land 
Co.  V.  Dennis,  85  Ala.  565;  Swim  t>. 
Wilson,  00  Cal.  126. 

^  Scott  V.  Pequonnock  Nat.  Bank, 
15  Fed.  Rep.  494;  Smith  v.  Crescent 
City  Live  Stock,  etc.,  Co.,  30  La. 
Ann.  Part  II.  1378;  Cornick  v. 
Richards,  3  Lea  (Tenn.),  1;  Broadway 
Bk.  t.  McElrath,  13 N.  J.  Eq.  24;  Colt 
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V.  Ives,  31  Coim.  25;  Beckwith  v.  Bor- 
rougfa,  13  R.  I.  294;  Merchants*  Nat 
Bk.  V.  Richards,  6  Mo.  App.  454;  S.  C. 
a£rd,74  Mo.  77;  Newberry  r.  Detroit, 
etc..  Iron  Mfg.  Co.,  17  Mich.  141; 
Sargent  v.  Essex  Marine  Ry.  Co.,  9 
Pick.  202;  Lund  o.  Mill.  Co.,  50  Minn. 
36;  Weber  «.  BuUock,  19  Col.  214: 
Kern  v.  Day,  45  La.  Ann.  71.  See 
Sargent  v.  Franklin  Ins.  Co.,  8  Pick. 
90;  Clark  o.  German  Security  Bk.,  61 
Miss.  611;  Seeligson  v.  Brown,  61 
Tex.  114.  But  compare  State  Ins. 
Co.  0.  Sax,  2  Tenn.  Ch.  507;  Cates  r. 
Baxter,  97  Tenn.  443.  Ctmira^  But- 
trick  V.  Nashua,  etc.,  R.  R.  Co.,  62 
N.  H.  413.  But  such  an  assignment 
of  the  certificates  would  not  hold  as 
against  a  bona  flde  purchaser  who  is 
not  an  execution  creditor  of  the 
assignor,  at  sheriff*s  sale  under  an 
execution.  Farmers*  Nat,  Bk.  v, 
Wilson,  58  Cal.  600.  Compare  New- 
berry 0.  Detroit,  etc.,  Iron  Mfg.  Co., 
17  Mich.  141 ;  Weston  o.  Bear  River 
M'g  Co.,  6  Cal.  425.  See  §  589.  But 
transfera  of  shares  made  with  intent 
to  hinder  and  defraud  creditors  are 


CHAP.  XV.]  LEGAL  BBLATIOKS  AMONG  8HAREH0LDEBS.  [§  797. 

vency.^  Bat  it  has  been  held,  where  a  statute  provides  that  no 
assignment  of  stock  shall  be  valid  except  as  between  the  parties 
antil  it  is  entered  on  the  books  of  the  corporation,  that  an 
attachment  by  the  assignor's  creditors,  levied  before  such  en- 
try, is  valid  as  against  the  assignee  of  the  certificate.'  And,  in 
genei^l,  shares  of  stock  are  subject  to  attachment,  and  an  at- 
taching creditor  acquires  a  lien  superior  to  the  claim  of  a  sub- 
sequent bona  fide  purchaser  for  vaJue  with  no  actual  notice  of 
the  attachment.' 

§  797.  The  preceding  rules  protecting  the  assignee  of  cer- 
tificates of  stock,  are  not  applicable  when  the  cer- 
tificate bears  on  its  face  a  notice  that  its  holder  is  fi^^^'" 
not  the  absolute  owner.  Thus,  a  person  lending  "intrust." 
money  on  a  certificate  containing  the  words  ^'in  trust,"  is 
affected  with  notice  of  the  trust,  and  the  hypothecation  will  be 
invalid  as  against  the  cestui}    And  a  similar  rule  would  apply 


Toid.  Beckwith  o.  Burrough,  URL 
866. 

1  Sibley  o.  Quinsigamond  Nat. 
Bank,  133  Mass.  515;  Blouin  v.  Li- 
quidators of  Hart,  30  La.  Ann.  Part  I. 
714.  The  eqaitable  interest  of  a 
shareholder  in  his  shares  will  pass 
by  a  general  assignment  in  a  trnst 
deed  for  the  benefit  of  creditors,  as 
against  an  attaching  creditor  with 
notice  of  the  assignment,  although 
the  charter  of  the  corporation  pro- 
vides that  transfers  to  be  valid  must 
be  entered  on  the  books.  Black  v. 
Zacbarie,  3  How.  483. 

'Application  of  Murphy,  51  Wis. 
519;  Fort  Madison  Lumber  Co.  v. 
Batavian  B'k,  71  Iowa,  270;  Moore 
«.  Opera  House  Co.,  81  Iowa,  45. 
See,  also,  Newell  v.  Williston,  138 
Mass.  240;  Central  National  Bank  v. 
Williston,  138  Mass.  244;  Fisher  v. 
Essex  Bank,  5  Gray,  873;  Boyd  v. 
Rockport  Steam  Cotton  Mills,  7  Gray, 
406;  Blanchard  v.  Dedham  Gaslight 
Co.,  12  Gray,  213;  Weston  v.  Bear 
River,  etc..  Water  and  M'g  Co.,  5 
CaL  186;  Naglee  v.  Pacific  Wharf  Co., 


20  Cal.  529;  Conway  v.  John,  14  CoL 
30.  But  compare  Weston  o.  Bear 
River  M'g  Co.,  6  Cal.  425;  Thurber 
V.  Crump,  86  Ky.  408;  Lippitt  v. 
Paper  Co.,  15  R.  I.  141. 

'Chesapeake  and  Ohio  R.  R.  Co. 
V.  Paine,  29  Gratt.  (Va.)  502;  Shen- 
andoah Valley  K  R.  Co.  o.  Griffith, 
76  Va.  913.  But  see  Armour  Bros. 
V.  Nat.  B'k,  113  Mo.  12.  So  the  in- 
terest of  a  shareholder  in  the  proj)- 
erty  of  a  corporation,  represented  by 
shares  of  stock,  may  be  reached  by 
garnishee  process  served  on  the  cor- 
poration. The  corporation  may  be 
the  attaching  creditor  and  garnishee 
itself.  Norton  r.  Norton,  43  O.  St 
509  (a  case  construing  statutes).  The 
state  in  which  a  corporation  is  char- 
tered is  the  situs  of  shares  of  stock 
for  the  purpose  of  determining  con- 
fiictiDg  claims  to  ownership.  Jelle- 
nik  V.  Huron  Copper  Mining  Co.,  177 
U.  S.  1. 

*  Shaw  V.  Spencer,  100  Mass.  382; 
Loring  v.  Brodie,  134  Mass.  453; 
Budd  0.  Monroe,  18  Hun,  316;  Gas- 
ton V.  American  Exchange  Nat.  B^k, 
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if  the  assignee  of  the  certifioate  has  or  is  affected  with  notice 
of  the  rights  of  persons  other  than  the  holder.  Thus,  it  has 
been  held,  that  a  person  purchasing  shares  from  an  administra- 
tor at  an  illegal  private  sale,  will  be  liable  to  the  distributees 
of  the  estate  for  dividends  received  by  him.^ 
§  798.  Individual  shareholders  have  no  right  to  profits  made 
by  the  corporation  until  a  dividend  is  declared.  Ac- 
cordingly, a  dividend  belongs  to  the  owner  of  the 
shares  at  the  time  when  it  is  declared,  whether  it 
was  earned  before  he  acquired  the  shares  or  subse- 
quently.' And  a  sale  of  shares  after  a  dividend 
has  been  declared,  does  not  carry  the  dividend,  although  it  is 
not  payable  until  after  the  sale."  Similarly  it  is  held,  where 
the  directors  '^  vote  to  pay  a  dividend  of  four  per  cent,  this  day, 
and  another  of  like  amount  from  earnings  of  last  year,"  that 
the  person  who  owns  the  shares  when  the  dividends  are  thus 
voted  is  entitled  to  both  dividends  although  he  sell  the  shares 


RiC^htto 
dividendB, 
as  between 
traniif  error 
and  trans- 
feree. 


29  If.  J.  Sq.  98.  Bat  see  aembie  con- 
tra^ Brewster  v.  Sime,  42  Cal.  139; 
Winter  v.  Belmont  M'l  Co.,  53  Cal. 
428.  Compare  Winter  v.  Montgom- 
ery Gas  Ij.  Co.,  89  Ala.  544. 

I  Nutting  V.  Tliomasson, .  57  Ga. 
418. 

^  Jermain  v.  L.  Shore,  etc.,  Ry. 
Co.,  91  N.  Y.  483;  Boardman  e.  L. 
Shore,  etc.,  Ry.  Co.,  84  N.  T.  157; 
Brnndsge  o.  Brundage,  65  Barb.  397; 
Timberlakev.  Compress  Co.,  72  Miss. 
323.  See  Hyatt  o.  Allen,  56  New 
York,  553;  March  «.  Eastern  Rail- 
road Co.,  43  N.  H.  515.  A  bequest 
of  shares  does  not  carry  a  scrip 
dividend  received  by  the  testator 
daring  his  life;  but  such  a  dividend 
declared  after  testator^s  death,  be- 
longs to  the  legatee.  Brundage  v. 
Brundage,  supra. 

When  preferred  or  guaranteed 
dividends  should  have  been  paid  at 
aeertaintime,  but  were  not  declared, 
and  the  shareholder  entitled  to  them 
did  not  enforce  their  declaration, 
they  remain  payable  to  the  holder  of 
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the  stock,  and  pass  with  a  transfer 
of  it.  Jermain  o.  Lake  Shore,  etc, 
Ry.  Co.,  91  N.  Y.  483;  Manning  o. 
Quicksilver  M'g  Co.,  24  Hun,  36I« 

Pledgee  of  shares  in  whose  name 
the  stock  stands  is  entitled  to  divi- 
dends. Boyd  0.  Worsted  Mills,  149 
Pa.  St.  363;  Central  Neb.  Nat  Bank 
V.  Wilder,  32  Neb.  454;  Guarantee 
Co.  V.  East  Rome  Co.,  96  Ga.  511. 

•Bright  V.  Lord,  51  Ind.  272; 
Spear  o.  Hart,  3  Rob.  (N.  Y.)  420; 
compare  Phinizy  v.  Murray,  83  Ga. 
747.  Contra  semble.  Burroughs  e. 
North  Carolina  R.  R.  Co.,  67  N.  C. 
376. 

A  sharaholder  is  not  liable  for  divi- 
dends  received  by  him,  in  the  first 
instance,  to  a  person  claiming  to  be 
the  owner  of  the  stock,  but  whose 
claim  the  company  ignores.  Such  a 
person  must  first  establish  his  claim 
against  the  company.  Peckham  o. 
Van  Wagenen,  83  N.  Y.  40.  This 
proposition  might  be  affected,  how- 
ever, by  relations  between  the  plain- 
tiff and  defendant. 


CHAP.  XV.]  LEGAL  RELATIONS  AMONG  SHABEHOLDEBS.  [§  799. 

before  the  day  for  the  payment  of  the  second  dividend  has  been 
fixed.^ 

§  799.  Difficult  and  still  unsettled  questions  respecting  the 
ownership  of  dividends,  arise  when  the  shares  are  ^  between 
left  in  trust  by  will,  the  income  of  the  trust  to  go  J^^^*"* 
to  a  life-tenant,  and  the  principal,  at  his  death,  to  mainder- 
a  remainder-man.  There  is  little  doubt  that  a  rea- 
sonable amount  of  profit,  earned  before  the  testator^s  death, 
but  declared  in  the  shape  of  an  ordinary  cash  dividend  after 
that  event,  is  income  and  belongs  to  the  life-tenant.'  But  an 
ordinary  cash  dividend  earned  before,  but  declared  after  the 
testator's  death,  is  to  be  distinguished  from  a  distribution  in 
the  shape  of  a  cash  dividend — consequent,  perhaps,  on  a  change 
of  policy  in  the  body  corporate — of  long  accumulated  profits. 
"  Where  the  profits  of  a  corporation  have  been  accumulating 
for  many  years,  till  the  market  value  of  the  stock  is  double  its 
original  price,  and  the  owner  dies,  directing  the  *  income '  of  his 
estate  to  be  applied  to  particular  objects  for  limited  periods, 
these  extraordinary  accumulations  are  as  much  a  part  of  his 
capital  as  any  other  portion  of  his  estate,  and  must  therefore 
be  regarded  as  forming  part  of  the  principal  from  which  the 
future  income  is  to  arise."  ^ 

Likewise,  when  after  the  testator's  death,  the  corporation 
sells  a  portion  of  its  property  or  franchises,  and  distributes  the 


1  Hill  V.  Newiohawanlck  Co.,  8  Hun, 
459,  afTd  71  N.  Y.  593. 

2  Bates  V,  Mackinley,  31  Beav.  280; 
Millen  o.  Gnerrard,  67  Oa.  284. 

•Earp's  Appeal,  28  Pa.  St  368, 
375,  opinion  of  the  court  per  Lewis, 
C.  J.  But  all  profit  arising  after 
the  death  of  the  testator  is  *'  in- 
come." Wiltbank*s  Appeal,  64  Pa. 
St.  256;  6iddle*s  Appeal,  99  Pa.  St 
278,  282;  Earp's  Appeal,  28  Pa.  St 
368;  Van  Doren  v.  Olden,  19  K.  J. 
Eq.  176.  See  Moss's  Appeal,  83  Pa. 
St  264.  *'  It  is  well  settled  in  this 
state  that  when  the  stock  of  a  cor- 
poration is  by  the  will  of  a  decedent 
giyen  in  tmst,  the  income  thereof 
for  the  use  of  a  beneficiary  for  life, 

50 


with  remainder  over,  the  surplus 
profits,  which  have  accumulated  in 
the  lifetime  of  the  testator  but 
which  are  not  divided  until  after 
his  death,  belong  to  the  corpus  of 
his  estate;  whilst  the  dividends  of 
earnings  made  after  his  death  are 
income,  and  are  payable  to  the  life- 
*tenant,  no  matter  whether  the  divi- 
dend be  in  cash,  or  scrip,  or  stock.*' 
Smith's  Estate,  140  Pa.  St  344,  352, 
opinion  of  court  per  Clark,  J.  Con- 
nolly's Estate,  198  Pa.  St  137.  This 
distinction  is  discarded  in  Richard- 
son V.  Richardson,  75  Me.  570,  where 
the  rule  is  stated  to  be,  that  all  cash 
dividends,  declared  from  profits,  go 
to  the  person  holding  the  stock  at 
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proceeds  in  the  shape  of  a  cash  dividend^  that  too  is  a  part  of 
the  principal,  and  is  not  income  to  be  paid  over  to  the  life- 
tenant.^  Of  a  similar  status  is  money  paid  to  a  corporation 
for  property  taken  by  a  city,  and  distributed  as  a  cash  divi- 
dend.' But  moneys  arising  from  the  sale  of  corporate  property 
and  distributed  as  a  cash  dividend,  are  income  if  they  arise 
from  a  sale  of  property  made  by  the  corporation  in  the  ordinary 
course  of  its  business,  when  it  sells  only  such  property  as  its 
regular  business  is  tosell.^  In  Lang  v.  Lang^s  Executor^  the 
following  proposition  was  held  to  be  the  rule  as  stated  by  Col- 
lins, J.,  giving  the  opinion  of  the  New  Jersey  Court  of  Errors 
and  Appeals :  "  The  underlying  principle  applicable  in  this 
case  is  that  no  corporate  dividend  declared  after  the  right  to 
the  income  has  become  severed  from  the  ultimate  ownership 
of  the  stock  upon  which  such  dividend  is  declared,  belongs  in 
equity  to  the  person  entitled  to  income  except  so  far  as  it  is 
derived  from  the  earnings  of  the  stock  after  such  severance. 
The  general  trend  of  judicial  opinion  in  this  country  is  toward 
the  adoption  of  that  principle,  and  we  adopt  it  without  qualifi- 
cation." 

§  800.  In  regard  to  the  status  of  dividends  not  payable  in 
cash,  the  authorities  are  more  conflicting.  The  rule  has 
indeed  been  stated  in  Massachusetts,  that  cash  dividends  are 
income  and  stock  dividends  are  principal.^  But,  even  accord- 
ing to  the  Massachusetts  decisions,  that  which  may  be  dis- 


the  time  (i.  e.,  the  life- tenant),  with- 
out regard  to  the  time  when  the 
profits  were  earned  or  their  source, 
and  regardless  of  the  size  of  the 
dividend;  provided  it  is  not  a  dis- 
tribution of  the  company's  assets,  as 
on  winding-up. 

1  Vinton's  Appeal,  99  Pa.  St.  434; 
Eisner's  Appeal,  175  Pa.  St  143; 
Wheeler  r.  PeiTy,  18  N.  H.  307;  Gif- 
ford  V.  Thompson,  115  Mass.  478. 
See  Clarkson  v.  Glarkson,  18  Barb. 
646.  But  see  Balch  v.  Hallet,  10 
Gray,  402. 

^  Heard  v.  Eldredge,  109  Mass. 
258. 

*  Reed  v.  Head,  6  Allen,  174. 
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*  57  N.  J.  Eq.  826. 

>Mlnot  V.  Paine,  99  Mass.  101. 
See  Leland  v.  Hayden,  102  Mass. 
542;  Daland  v,  Williams,  101  Mass. 
671;  Davis  v,  Jackson,  152  Mass. 
58;  In  re  Hopkins's  Trusts,  L.  R. 
18  Eq.  696.  And  see  Richai-dson  o. 
Richardson,  76  Me.  570,  574.  In 
D'Ooge  V.  Leeds,  176  Mass.  558,  it 
was  held  that  certain  bonds  repre- 
senting the  surplus  of  the  company, 
distributed  among  the  stockholders 
by  vote  of  the  managers,  amounted 
to  an  issue  of  preferred  stock,  and 
as  between  tenant  for  life  and  rs- 
mainder-men  were  capital  and  not 
income. 


CHAP.  XY.]  LEGAL  RELATIONS  AMONG  SHAREHOLDERS.  [§  801. 

tribated  in  the  form  of  a  cash  dividend  is  sometimes  principal ;  ^ 
and  in  New  York,  stock  dividends  declared  out  of  earnings  are 
held  to  be  income.^  It  has  also  been  held  where  a  testator 
directed  the  income  of  shares  to  be  paid  to  one  person  for  life, 
remainder  to  other  parties,  that  dividends  declared  in  the  form 
of  certificates  of  indebtedness  go  to  the  life-tenant,  although 
they  may  consist  in  part  of  profits  accumulated  before  the 
testator's  death.'  But  where  it  is  resolved  to  increase  the 
corporate  stock,  and  the  right  of  shareholders  to  subscribe  is 
valuable,  and  is  sold,  the  proceeds  are  principal  of  which  the 
interest  only  goes  to  the  life- tenant.^ 

§  801.  In  regard  to  this  somewhat  confusing  matter  of  the 
rights  of  life  tenant  and  remainder  man  in  stock  dividends, 
the  following  suggestions  are  hazarded.  Usually  to  speak 
of  a  ''  stock  dividend "  involves  in  reality  a  contradiction  in 
terms.  A  dividend  is  a  distribution  of  proBts.  But  when  a 
corporation  has  accumulated  profits,  and  declares  a  ''stock 
dividend,"  just  what  the  corporation  does  not  do  is  to  declare 
a  dividend.  A  "  stock  dividend "  is  no  dividend,  no  real  dis- 
tribution, either  of  profits  or  capital ;  but  merely  an  increase 


^  Heard  v.  Eldredge,  supra. 

<  McLouth  V.  Hunt,  164  N.  Y.  179; 
Lowry  v.  Farmers^  L.  &  T.  Co.,  66 
App.  Div.  40S;  Chester  v.  Buffalo 
MT g  Co.,  70  App.  Div.  443.  Ace. 
Hite  0.  Hite,  03  Ky.  267;  Thomsui  v. 
Gregg,  78  Md.  646;  Pritchitt  v.  Trust 
Co.,  96  Tenn.  472. 

•MiUen  v.  Guerrard,  67  6a.  2S4. 
The  Bnglish  rule  is  as  follows : 
**When  a  testator  or  settler  diracts 
or  permits  the  subject  of  his  dispo- 
sition to  remain  as  shares  or  stocks 
in  a  company  which  has  the  power 
either  of  distributing  its  profits  as 
dividend,  or  of  converting  them  into 
capital,  and  the  company  validly  ex- 
ercises this  power,  such  exercise  of 
its  power  Is  binding  on  all  persons 
interested  under  the  testator  or  set- 
tler in  the  shares,  and  consequently 
what  is  paid  by  the  company  as  div- 
idend goes  to  the  tenant  for  life, 


and  what  is  paid  by  the  company  to 
the  shareholder  as  capital,  or  appro- 
priated as  an  increase  of  the  capital 
stock  in  the  concern,  enures  to  the 
benefit  of  all  who  are  interested  in 
the  capital.*^  Bouch  o.  Sproule,  12 
App.  Cas.  386,  397;  language  of  Jus- 
tice Fry  quoted  above  and  elsewhere. 
See,  also,  Sugden  v.  Alsbury,  46  Ch. 
D.  237;  Ellis  v,  BarAeld,  60  L.  J.  Ch. 
488;  Hooper  v,  Rossiter,  1  HcClel. 
627 ;  Barclay  v.  Wainwright,  14 
Yesey,  66;  Price  v.  Anderson,  16 
Simons,  473;  Pi-eston  v.  Melville,  16 
Simons,  163;  Johnson  v,  Johnson,  16 
Jur.  714. 

«  Atkins  V.  Albee,  12  Allen,  369 ; 
Biddle's  Appeal,  99  Pa.  St.  278;  Brin- 
ley  V.  Grou,  60  Conn.  66;  Green  v. 
Smith,  17  R.  L  28;  Hite  v.  Hite,  93 
Ky.  267;  Eisner's  Appeal,  176  Pa.  St 
143. 
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in  the  number  of  shares  into  which  the  capital  is  divided.^ 
For  instance,  some  years  ago,  when  the  stock  of  the  Bock 
Island  Railroad  was  selling  at  more  than  double  its  par  value, 
the  corporation  issued  to  every  shareholder  an  additional  share 
for  each  share  of  stock  already  held  by  him.  The  object  ac- 
complished was  the  halving  of  the  market- value  of  the  shares. 
But  by  this  action  no  part  of  the  capital  or  accumulated  profits 
of  the  corporation  was  distributed  among  the  shareholders. 
Take,  for  another  instance,  the  present  condition  of  the 
Chemical  Bank  of  New  York  City.  The  par  value  of  its  shares, 
in  number  three  thousand,  is  one  hundred  dollars ;  but  their 
market  value,  at  the  present  time,  is  about  four  thousand  dol- 
lars. Should  the  Chemical  Bank  issue  another  share  of  stock 
to  each  shareholder  for  every  share  already  held  by  him,  it 
would  not  distribute  one  cent.  Where,  before  such  issue  or 
^<  stock  dividend,"  if  one  so  choose  to  call  it,  the  holder  of  one 
share  owns  one  three-thousandth  of  the  entire  property,  after 
such  issue  he  will  own  two  six-thousandths.^ 


^  **  After  a  stock  dividend  a  cor- 
poration has  just  as  much  property 
as  it  had  before.  It  is  Just  as  sol- 
Tent  and  just  as  capable  of  meeting 
all  demands  upon  it.  After  such  a 
dividend  the  aggregate  of  the  stock- 
holders own  no  more  interest  in  the 
corporation  than  before.  The  whole 
number  of  shares  before  the  stock 
dividend  represented  the  whole  prop- 
erty of  the  corporation,  and  after 
the  dividend  they  represent  that  and 
no  more.  A  stock  dividend  does  not 
distribute  property,  but  simply 
dilutes  the  si i ares  as  they  existed 
before."  Williams  v.  West.  Un.  Tel. 
Co.,  93  N.  Y.  162,  189;  Mills  v.  Brit- 
ton,  64  Conn.  4.  And  coropara  Com- 
monwealth V.  Pittsburgh,  etc,  Ry. 
Co.,  74  Pa.  St.  83;  Gilkey  r.  Paine, 
80  Maine,  319;  Allegheny  v.  Railway 
Co.,  179  Pa.  St.  424: 

3  See  Terry  v.  Eagle  Lock  Co.,  47 
Conn.  141,  164;  §568,  and  Williams 
V.  Western  Union  Telegraph  Com- 
pany, 03  N.  Y.  162,  189,  supra;  also 
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Osborne  v.  Osborne,  24  Gratt.  (Va.) 
392.  New  shai*es  representing  the 
surplus  property  of  a  corporation 
are  principal  and  not  income.  Peti- 
tion of  Brown,  Administrator,  14  R 
I.  371. 

By  noticing  the  rights  of  creditors, 
it  will  become  still  more  apparent 
that  a  stock  dividend  is  no  dividend 
at  all.  As  against  creditors  a  corpo- 
ration, which  has  no  surplus  earn- 
ings, has  no  right  to  declare  a  cash 
dividend,  and  in  that  way  distribute 
its  capital  among  the  shareholders. 
But  it  might  declai-e  **  stock  divi- 
dends *^  ad  if^finitum^  and  no  creditor 
be  any  the  worse,  or  any  share- 
holder have  a  cent  more  in  his 
pocket.  To  be  sure,  *' stock  divi- 
dends^' may  become  very  material 
in  view  of  outside  considerations; 
as  where  a  corporation  is  restricted 
from  paying  more  than  a  oertain 
percentage  of  dividends.  By  issu- 
ing further  stock  it  might  (if  the 
issue  were  not  declared  void)  keep 


CHAP.  XV.]  LEGAL  RELATIONS  AMONG  SHAREHOLDERS.  [§  801. 

Consequently,  since  a  "  stock  dividend  "  is  no  real  dividend 
or  distribution  of  profits,  it  would  seem  that  even  if  such 
''  dividend  "  were  "  declared  out  of  profits,"  the  stock  so  issued 
could  not  be  regarded  as  income ;  ^  for  it  must  bo  conceded 
that  the  life-tenant  has  no  right  to  claim  corporate  earnings  as 
income  of  the  trust  created  in  his  favor  until  the  corporate 
management  has  voted  to  distribute  them  as  a  dividend ;  and 
if  the  corporate  management  decides  on  declaring  a  stock 
dividend,  what  it  really  decides  on,  is  not  to  declare  a  dividend 
at  all.* 


down  the  percentage  of  dividends, 
while  it  increased  their  amount. 
But,  none  the  less,  the  issue  of  the 
stoclc  would  itself  be  no  dividend. 

1  The  rule  that  '*  stock  dividends  '^ 
are  principal  seems  to  be  gaining 
ground.  So  held  in  Gibbons  v. 
Mahon,  136  U.  S.  549;  Spooner  v. 
Phillips,  62  Conn.  62.  Regarded  as 
settled  in  Mills  v.  Britton,  64  Conn. 


4;  and  see  the  Massachusetts  cases 
in  §  800,  note. 

3  This  rule  might  seem  to  work 
hardship  on  the  life-tenant.  But, 
if  so,  the  real  cause  of  his  hardship 
is  the  action  of  the  corporate  man- 
agement in  not  declaring  a  dividend; 
and  possibly,  in  an  extreme  case,  the 
life-tenant  might  compel  the  declara- 
tion of  a  dividend. 
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CHAPTER  XVI. 

LEGAL  RELATIONS  AMONG  THE  OFFICERS  OF  A 

CORPORATION. 


Direoton,  §  802. 

Contribution  among  directors;  re- 
specting liability  to  the  corpora- 
tion, §§  803,  804. 

Bespecting  liability  to  creditoi-s, 
§805. 

Between  directors  bound  on  the 
same  inBtrumeot,  §  806. 


Between  directors  and  other  officen, 

§807. 
Right  of   directors  to   inspect  the 

corporate  books,  §  808. 
De  facto  directors,  §  809. 


Diiecton. 


§  802.  Di&BOToss  meet  together,  oonsalt,  and  together  trans- 
act the  business  of  the  corporation.  But  their  mutual 
legal  relations  as  directors  are  few,  perhaps  their 
most  important  right  as  against  each  other  being  that  no  one 
of  their  number  shall  commit  any  wrongful  act  through  which 
the  corporate  interests  are  injured  in  a  waj  that  will  implicate 
other  directors  in  habilitv  to  make  good  the  damages. 

§  803.  The  common  rule  of  law  that  there  is  no  contribu- 
Contiibu-  ^^^^  among  tort-feasors*  must  be  strictly  construed 
tion  among   in  relation  to  directors  and  other  officers  and  a£:ents 

diroctorB  * 

respecting  of  corporations,  for  they  may  be  held  liable  for  the 
theco^^  wrongful  acts  of  each  other  in  cases  which  are  not 
**^°*  within    the    contemplation    of    the  rule.    In    two 

classes  of  cases  the  rule  seems  inapplicable.  First,  when 
directors  are  held  liable  for  the  acts  of  their  appointees  or 
associates ; '  and  secondly,  when  by  some  statute  directors  are 
rendered  liable,  although  guilty  of  no  default,  for  the  wrong- 
ful acts  of  each  other  or  of  other  corporate  agents.'  Accord- 
ingly, if  directors  are,  for  any  reason,  held  liable  for  the 


1  There  seem  to  have  been  excep- 
tions to  this  rule  at  common  law, 
€.  J/.,  where  one  of  two  persons  was 
held  liable  for  the  tort  of  tlieir  com- 
mon seryant,  contribution  from  the 
other  was  allowed.     Wooley  o.  Batte, 
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2  Car.  <ft  P.  417.  Bat  see  Oakes  v. 
Spalding,  40  Vt  347;  and  Spalding 
V.  Oakes,  42  Yt  343. 

3  See  §  624. 

*  See,  e.  g.^  Const,  of  CaL,  1879, 
art  xii.  §  3. 


CHAP.  XVI.]   LEGAL  RELATIONS  AMONG  OFFICERS.  [§  804. 

damages  resulting  from  the  wrongful  acts  or  omissions  of  their 
appointees,  or  of  other  directors,  when  they  themselves  have 
neither  participated  in  the  wrongful  acts  nor  connived  at 
them,  they  would  certainly  seem  to  be  entitled  to  indemnifica- 
tion from  their  appointees  in  the  one  case,  and  from  the  other 
directors  in  the  other. 

This  notion  of  different  degrees  of  liability  for  wrongful 
acts  or  omissions  is  by  no  means  a  new  doctrine,  nor  altogether 
the  result  of  statute.  Lord  Hardwicke  said  in  Charitable 
Corporation  v.  Sutton:^  ^^In  the  present  case  one  thing  is 
clear,  that  [those]  who  were  the  five  engaged  in  that  confed- 
eracy are  certainly  liable  to  make  good  the  losses  which  the 
corporation  have  sustained  in  the  first  place,  and  the  committee- 
men [directors]  who  were  not  partners  in  the  affair,  in  the 
second  place  only."  Lord  Hardwicke  had  in  his  mind  rather 
their  degrees  of  liability  as  enforced  in  a  suit  brought  by  the 
corporation ;  still,  carried  out  logically,  any  such  idea  must 
end  in  allowing  contribution  or  indemnification  among  direct- 
ors and  other  oflBcers  of  a  corporation. 

§  804.  And  decisions  sustain  this  conclusion.'  Thus,  in 
an  English  case,  it  was  held  an  irregularity  for  directors  to 
take  the  promissory  notes  of  one  of  their  number,  instead  of 
cash,  in  payment  for  shares ;  and  an  irregularity  that  would 
render  them  liable  to  make  good  to  the  company  any  loss 
occurring  on  a  promissory  note  so  taken.  But  the  court  also 
held  that  the  transaction  was  not  so  fraudulent  or  illegal  as  to 
entitle  the  representatives  of  a  debtor  to  repudiate  his  debt 
as  to  the  company ;  and  that  the  directors,  who  had  voluntarily 
made  good  the  full  price  of  the  shares,  were  entitled  to  be 
indemnified  out  of  the  assets  of  the  debtor.*  The  court  further 
held  in  another  case,  arising  apparently  from  the  same  facts, 
that  the  directors  who  took  part  in  the  meetings  at  which  the 

1 2  Atkyns,  400,  404,  §  610. 

'When  a  director,  by  agreement 
with  his  oo-directors,  for  whom  he 
is  to  act  as  weU  as  for  himself  in 
the  matter,  has  taken  bonds  of  the 
corporation  below  par,  and  sold  them 
at  a  profit,  and  has  been  obliged  to 
account  to  the  corporation  for  the 


whole  amount  of  profit  realized,  he 
is  entitled  to  contribution  from  such 
of  his  co-directors  as  were  associated 
with  him  in  the  transaction.  Wid- 
rig  V.  Newport  Street  R'y  Co.,  S2  Ky. 
611. 
«  Power  V.  Hoey,  10  W.  R.  Olflw 
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§  806.]        THB  LAW   OF  PRIVATE  COEPOKATION8.  [CHAP.  XVI. 

transactions  were  aathorized,  were  entitled  to  contribation 
from  each  other ;  and  that  they  need  not  wait  antil  sued  by 
the  company,  or  until  a  loss  had  certainly  befallen  it;  but 
being  themselves  bound  to  make  good  the  matter  at  once,  they 
were  at  once  entitled  to  contribution.  The  court  said,  more- 
over, that  it  would  draw  a  line  between  those  who  participated, 
and  those  who  were  merely  negligent  in  allowing  the  improper 
transactions.^ 

A  rule  for  such  cases  might  perhaps  be  stated  thus :  If 
directors  A.,  B.,  C,  and  D.  are  held  liable  for  the  wrongful 
act  of  director  E.,  with  which  they  were  in  no  way  concerned, 
either  actively  or  by  connivance,  they  will  have  the  right  as 
against  £.  to  complete  indemnification;  and  if  one  of  their 
number,  as  for  instance  A.,  has  been  forced  to  pay  all  or  more 
than  his  proportion  of  the  loss  arising  from  the  wrongful  act, 
he  will  be,  as  against  B.,  C,  and  D.,  entitled  to  contribution.' 

§  805.  Still,  when  the  liability  is  the  result  of  an  act  or  an 
omission  which  may  be  imputed  to  each  one  of  the 

Respecting  *'  ^ 

liability  to    directors,  it   has  been  held   that   no  contribution 

creditors 

among  them  would  obtain.  As  in  the  case  of 
Andrews  v.  Murray,*  where  it  was  held  that  no  contribution 
could  be  had  in  respect  of  liability  arising  from  a  failure  to  file 
an  annual  report  required  by  statute ;  Judge  Ingraham  saying : 
"  Either  of  the  trustees  might  have  avoided  this  liability  by 
attending  to  the  duty  imposed  upon  him  by  the  statute.  He 
cannot  charge  any  other  trustees  with  the  consequence  of  his 
own  negligence.  The  statute  imposes  the  duty  on  each,  the 
liability  attaches  to  each,  and  the  policy  of  the  law  is  to  leave 
each  one  to  the  consequences  of  his  own  negligence,  so  as  to 
insure  stricter  attention  to  the  provisions  of  the  statute  on  the 
part  of  each  of  the  trustees,  which  might  not  be  the  case  if 
such  negligence  could  be  divided  between  the  whole."* 

§  806.  If  the  officers  of  a  corporation  bind  themselves  for  its 


1  Power  V.  O'Connor,  19  W.  R. 
023. 

3  Compare  Ashhurst  v.  Mason,  L. 
R.  20  £q.  225;  Wilson  v.  Goodman, 
4  Hare,  54;  Lewin  on  Trusts,  744, 
ed.  6. 
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s  33  Barb.  354. 

«  33  Barb.  354,  356.  Nickerson  v. 
Wheeler,  118  Mass.  295,  is  directly 
contrary  to  this  decision.  See  §§  764, 
767. 


CHAP.  XVI.]   LEGAL  RELATIONS  AMONG  OPFI0BR8.  [§  809. 

benefit  on  the  same  obligation,  they  will  be  entitled 
to  contribution  from  each  other  in  regard  to  liability  directors 
thereon ;  as  where,  for  instance,  directors  become  the  thesame 
makers  and  endorsers  of  a  note  to  raise  money  for  *Mtrament. 
the  corporation.^ 

§  807.  There  would  seem  to  be  no  reason  to  doubt  that  if 
directors  through  neglect  of  their  duties  are  held  to 
the  corporation  for  damages  resulting  from  a  breach  firoci^ 
of  trust  committed  by  a  subordinate  officer  or  agent,  ^^,JJ*®' 
they  would  be  entitled  to  indemnification  from  him. 
On  the  other  hand,  supposing  that  an  executive  or  ministerial 
officer  incurs  liability  from  carrying  out  the  orders  of  the  board 
of  directors,  has  he  any  rights  over  against  them  ?    It  would 
seem  so,  if  he  acted  innocently  in  the  matter ;  but  if  he  knew 
of  the  breach  of  trust  intended  by  the  board,  then  unquestion- 
ably he  would  have  been  an  active  cognizant  party  to  it,  and 
would  have  no  right  to  contribution  or  indemnification  from 
his  fellow  wrong-doers. 

§808.  A  director  has  a  right  at  ail  times  to  inspect  the 
books  of  the  corporation ;  and  if  the  board  of  direct-  ^^  ^ 
ors,  by  resolution  or  by-law,  attempt  to  exclude  one  directors  to 
of  their  number  from  examining  the  books,  he  may  pSSe  ^'* 
obtain  a  mandamus^  directing  the  proper  officer  to  °^^- 
allow  him  to  examine  them ;  and  this  holds  true  even  when 
the  other  directors  believe  the  one  so  excluded  to  be  hostile  to 
the  corporation.* 

§  809.  It  has  been  held  that  trespass  may  be  brought  in  the 
name  of  the  corporation,  by  a  board  of  de  facto 
directors,  who  are  in  possession,  against  another  ^k^^. 
board  claiming  to  be  the  legal  directors  of  the  same 
corporation.    And  in  such  a  suit,  the  defendants  cannot  defend 
by  impeaching  the  title  of  the  de  facto  directors ;  as  this  can 
only  be  done  in  some  action  in  the  nature  of  a  quo  warranto? 


^Slaymaker  v.  Gundacker,  10  S. 
&  R.  (Pa.)  75;  Niddleton  v.  McCar- 
tee,  2  Mackey  (Dist.  of  Col.),  420. 

« People  t).  Throop,  12  Wend. 
188;  People   v.    Mott,  1    How.    Pr. 


(N.  Y.)    247;  but   compare    Rosen- 
feld  V.  EiDSteio,  46  N.  J.  L.  479. 

*  Atlantic,    Tennessee,    etc.,  R.  R. 
Oo.  V.  Johnston,  70  N.  0.  348. 
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CHAPTER  XVn. 

LEGAL  RELATIONS  AMONG  THE   CREDITORS  OF  A 

CORPORATION. 


Creditors  who  are  aUo  sliareholders 

or  officere,  §§  810,  811. 
Other  creditors,  §  812. 
When  the  corporation  is  insoWent, 

§818. 
Capacities    of   receiver.      Mortgage 

trustee,  §  814. 
Creditors  having  claims  founded  on 

the  same  instrument,  §  815. 
Provisions    in    railroad    mortgagee, 

§816. 
Reorganisations,  §  8iaa. 


Mortgages  covering  property  to  be 

acquired.    Conti-actors*    liens,  Jf 

817,  818. 
Mortgages   of  separate  portions  of 

the  railroad.    Rolling  stock,  §  819. 
Earnings,  §  820. 
Appointment   of  receiver   in  fore- 

closui-e  suit.    Payment  of  current 

expenses,  §§  821,  822. 
Receivers*  orders,  §§  823,  824,  824ff. 
Statutory  liability  of  shareholders. 

Priorities  of  creditors,  §§  825,  820. 


§  810.  The  relationship  of  creditor  may  be  occupied  either 
Crediton  ^^  ^  persoR  holding  no  other  relationship  towards 
who  are  the  corporation,  or  by  a  shareholder,  or  by  a  director 
holders  or     or  Other  officer.     If  a  person  occupies  towards  the 

^"'  corporation  a  dual  relationship,  for  the  correct  deter- 
mination of  his  rights  and  liabilities  in  respect  to  the  corporate 
enterprise,  his  two  relationships  must  be  kept  distinct.  Indeed, 
the  two  relationships  between  a  corporation  and  a  person  who 
is  at  ouce  shareholder  and  creditor,  or  director  and  creditor, 
are  so  distinguishable  that  a  person  holding  such  double  rela- 
tionship is,  for  many  purposes,  to  be  treated  as  two  persons, 
and  will  not  always  be  entitled  to  take  advantage  of  being  one 
person.^ 

§  811.  Thus,  when  a  corporation  is  insolvent,  a  person  oc- 
cupying the  two  relationships  of  shareholder  and  creditor, 
Avho  is  indebted  as  shareholder  for  calls,  may  not  offset  against 


1  Nor  can  a  person  who  is  merely 
an  ordinary  debtor  to  a  corporation, 
huy  up  claims  against  it  at  a  discount 
after  it  has  passed  into  the  hands  of 
a  receiver,  or  become  evidently  in- 
solvent, and  set  them  off  at  their 
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face  against  his  liability  to  the  cor- 
poration. Diven  o.  Phelps,  34  Barb. 
224;  Balch  v.  Wilson,  25  Minn.  Sd9; 
Smith  0.  Mosby,  0  Heisk.  (TenD.)501; 
Lanier  v.  Gkiyoso  Savings  InstitiitiOD, 
ib.  506. 


CHAP.  XVn.]  LEGAL  RELATIONS  AMONG  CREDITORS.  [§  812. 

Ins  indebtedness  to  the  corporation  the  indebtedness  of  the 
latter  to  hianseif.  He  must  pay  in  his  calls,  and  then  he  will 
rank  as  a  creditor,  receiving  his  due  proportion  of  the  corporate 
assets.^  Again,  a  person  occupying  the  dual  relationship  of 
director  and  creditor,  may  not,  at  least  if  the  corporation  is 
insolvent,  use  the  advantages  of  his  position  as  director  to 
procure  the  payment  of  his  claims  as  creditor  in  preference  to 
the  claims  of  other  creditors.  As  a  director,  he  must,  in  good 
faith,  discharge  his  full  duty  towards  all  the  persons  interested 
in  the  corporate  enterprise ;  and  this  forbids  the  favoring  of 
any  interest,  as,  for  instance,  his  own.' 

It  is  held,  however,  that  a  shareholder  may  make  use  of 
whatever  advantages  his  position  as  shareholder  may  give  him, 
to  secure  the  payment  of  debts  due  him  from  the  corporation, 
even  to  the  exclusion  of  other  creditors  who  are  not  share- 
holders.^ And  at  all  events,  the  fact  that  a  person  occupies 
the  status  of  shareholder  or  officer  in  a  corporation,  will  not 
ordinarily  prejudice  his  rights  as  a  creditor,  if  he  happens  to 
be  one.  Thus,  directors  are  not  excluded  from  sharing  as 
creditors,  when  they  are  such,  pro  rata  with  other  creditors  of 
the  corporation.* 

§  812.  The  legal  relations  between  creditors  occupying  no 
other  relationship  towards  the  corporation  are  sim- 
pler. One  creditor  may  ordinarily  sue  the  corpora-  2o!^'  ^"**' 
tion  at  his  will  without  regard  to  the  effect  which 
bis  suit  may  have  on  the  payment  of  debts  due  other  creditors.^ 
And  creditors  of  a  railroad  company  may,  in  order  to  protect 
themselves,  combine  into  an  association  and  buy  in  the  road ; 
provided  there  is  no   arrangement  to    prevent   competition. 

1  See  §  729. 

«  See  §  759. 

•  Whltwell  D.  Warner,  20  Vt.  444. 
See  SS  710,  711.  But,  according  to 
the  better  opinion,  a  corporation  can- 
not make  a  valid  insolvent  assign- 
ment with  preferences.  See  §  66S. 
For  tlie  doctrine  that  corporate 
funds  are  trust  fnnds  for  the  pay- 
ment of  debts  of  tbe  corporation, 
■ee  §S  654-659  and  §  702,  etc. 

« Bristol  Milling  and  M'f  g  Co.  n. 
Probasco,  64  Ind.  406. 


6  In  Robinson  v.  Bank  of  Darien, 
IS  Ga.  65, 108,  it  is  said  in  substance, 
that  where  a  judicial  preference  has 
been  established  by  the  superior 
legal  diligence  of  any  creditor,  that 
preference  will  be  observed  as  to 
legal  assets,  and  execution  creditors 
are  entitled  to  preference;  though 
perhaps,  as  to  equitable  assets  where 
the  judgment  creditor  must  go  into 
equity,  the  rule  may  be  different, 
and  creditors  are  equal  and  must 
share  propoi-tionately. 
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Moreover,  that  the  trustees  making  the  sale,  and  two  of  the 
directors  of  the  corporation  were  members  of  this  association, 
was  held  not  to  render  the  sale  void,  bat  merely  to  give  the 
corporation  a  right  to  redeem  within  a  reasonable  time,  and 
before  new  equities  had  intervened.^ 
§  813.  When,    however,  a  corporation    becomes   insolvent, 

its  assets  constitute  a  fund  for  ratable  distribution 
OT^nSon  amongst  its  creditors ;  and  it  has  been  held  that  no 
iiixMoivent.  creditor  can  by  suit  or  execution  gain  priority  of 

payment  over  the  rest.'  This,  at  least,  holds  true 
after  the  corporate  assets  have  passed  into  the  hands  of  an 
assignee,  or  a  receiver  has  been  appointed.'  Under  such  cir- 
cumstances it  is  competent  for  a  creditor  to  restrain  the  pay- 
ment to  another  of  a  greater  proportion  of  his  claim  than  the 
rest  receive  :  *  except,  of  course,  when  the  claim  of  the  other  is 
based  on  a  lien  acquired  before  the  insolvency  of  the  corpora- 
tion. Subsequent  lien-creditors,  however,  have  a  standing  in 
court  to  contest  the  enforcement  of  prior  incumbrances  on  the 
corporate  property,'  unless  the  security  of  the  subsequent  lien- 
creditors  is  in  terms  made  subject  to  the  prior  incumbrance.* 

came  insolvent  and  was  dissolyed. 
Its  receiver  notified  all  policy  hold- 
ers that  their  policies  were  termi- 
nated. To  this  notice  the  plaintiff 
paid  no  heed,  and  subseqaently  suf- 
fered a  loss.  His  claim  was  to  par- 
ticipate in  the  assets  of  the  company 
in  respect  of  his  loss;  but  the  court 
held  he  could  participate  only  en 
account  of  his  unearned  premium; 
and  based  their  decision  on  the 
ground  that  after  the  dissolution  of 
a  corporation  and  the  appointment 
of  a  receiver,  a  creditor  could  ac- 
quire no  new  rights  against  the  cor- 
poration. Dean  &  Son's  Appeal,  9S 
Pa.  St  101. 

*  Pfohl  V.  Simpson,  74  N.  Y.  187. 
See  People  v.  Security  Life  Ins.  Co., 
71  N.  Y.  222. 

^  Commonwealth  «.  Smith,  10 
Allen,  44S;  see  Fox  v.  Seal,  22  WaU. 
424.    Compare  §  185. 

0  Bronson  v.  La  Croue,  etc.,  B.  B. 


^  Kitchen  v,  St.  Louis,  etc.,  B^y 
Co.,  69  Mo.  224. 

>Marr  v.  Bank  of  West  Tennes- 
see, 4  Cold  w.  (Tenn.)  471.  Cantray 
Breene  o.  Merchants,  etc.,  B^k,  11 
Col.  97. 

'  Clinkscales  v,  Pendleton  MTg 
Co.,  9  S.  C.  818;  Hadley  v.  Freed- 
man's  Savings  Co.,  2  Tenn.  Ch.  122; 
Roseboom  V.  Whlttaker,  132  111.  81. 
See  Bank  v.  Lumber  Co.,  91  Tenn. 
12;  Dobson  v.  Simonton,  86  N.  C. 
492;  Balch  v.  Wilson,  25  Minn.  299; 
Smith  V.  Mosby,  9  Heisk.  (Tenn.) 
501;  Lanier  v.  Gayoso  Savings  In- 
stitution, ib.  506;  Cowan  v.  Plate 
Glass  Co.,  184  Pa.  St.  1. 

The  plaintiff  took  a  fire  policy  in 
an  insurance  company  on  an  agree- 
ment that  the  policy  might  be  ter- 
minated at  any  time  on  notice  by 
the  insurers  and  return  of  the  proper 
proportion  of  the  premium,  for  the 
unexpired  term.    The  company  be- 
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Bat  a  judgment  creditor  will  never  be  entitled  to  dispute  the 
validity  of  a  prior  mortgage  merely  on  the  ground  that  its  ex- 
ecution was  irregular,  when  the  corporation  has  had  the  bene- 
fit ot  the  mortgage  and  would  itself  be  in  no  position  to  con- 
test its  validity.* 

§  814.  When  there  is  a  receiver  of  the  corporate  assets,  the 
various  rights  of  creditors  are  enforceable  by  him ; 
and  he  may  contest  the  payment  of  debts  arising  of^receiyer. 
from  tiUra  vires  or  illegal  transactions,  and  maintain  ^l^i^ 
actions  to  recover  moneys  paid  on  illegal  or  fraudu- 
lent claims  to  persons  assuming  to  be  creditors  of  the  corpora- 
tion.'   If,  however,  the  receiver  is  delinquent  in  the  discharge 


Co.,  2  Wall.  2S3;  Bundy  v.  Iron  Co., 
88  Ohio  St  300;  Pittsburg  Carbon 
Co.  o.  McMiliin,  119  N.  T.  4(5.  See 
Hasselman  v.  United  States  Mort- 
gage Co.,  97  Ind.  865.  A  decree  of 
sale  of  a  railroad,  had  in  the  fore- 
closare  of  a  first  mortgage  thereon, 
recited  that  the  sale  *^  shall  be  sub- 
ject to  the  liens  established,  or  which 
may  be  established,  by  said  court  in 
this  cause  on  references  heretofore 
had  and  now  pending,  as  prior  and 
superior  to  the  lien  of  the  holder  of 
bonds  issued  under  the  first  mort- 
gage, decreed  to  be  foreclosed  by 
former  decree  in  said  cause. ^^  These 
references  were  to  a  master  to  deter- 
mine the  priority  of  the  lien  of 
receiver's  certificates  and  the  like, 
and  in  the  orders  of  reference,  per- 
mission was  given  to  the  bondhold- 
ers to  oppose  any  claims  before  the 
master.  Tbe  purchaser  at  the  sale 
was  held  to  have  no  standing  in 
court,  eren  on  the  ground  that  these 
liens  had  been  established  by  fraud 
practised  on  the  master  and  the 
court,  to  re- litigate  the  liens  ex- 
pressly subject  to  which  he  bought 
and  took  title,  the  same  recitals 
being  in  substance  expressed  in  his 
deed;  said  purchaser  having  made 


no  offer  to  surrender  the  property 
to  be  re-sold  for  the  benefit  of  those 
concerned.  Swann  v.  Wright's  £x'r, 
110  U.  S.  690. 

^  Thomas  v.  Citizens'  Horse  R'y 
Co.,  104  in.  462;  Taylor  o.  Agricul- 
tural,  etc.,  Ass'n,  68  Ala.  229;  Bundy 
V,  Iron  Co.,  38  Ohio  St.  300. 

3  See  Whittlesey  v.  Delaney,  73 
N.  Y.  671;  also  §§  273,  542.  The 
receiver  of  a  corporation  may  avoid 
a  chattel  mortgage  on  its  property, 
on  the  ground  that  it  was  not  filed 
according  to  law.  Farmers'  L.  and 
T.  Co.  V,  Minneapolis,  etc..  Works, 
35  Minn.  543.  Compare,  as  to  re- 
ceiver's powers,  Yanderbilt  v.  Cen- 
tral R.  R.,  43  N.  J.  Eq.  669;  Harring- 
ton V.  Connor,  51  Neb.  214;  Bosworth 
0.  Terminal  Road  Ass'n,  174  U.  S.  182. 
A  receiver  of  a  railroad  property  is 
not  bound  to  adopt  the  contracts 
(accept  the  leases)  of  the  railroad 
company;  he  is  entitled  to  a  reason- 
able time  to  elect  whether  to  adopt 
or  repudiate.  If  he  elect  to  adopt 
a  lease,  he  becomes  vested  with  title 
to  the  leasehold  interest,  and  is  lia- 
ble upon  the  covenant  to  pay  rent. 
United  States  Trust  Co.  v,  Wabash 
R'y,  150  U.  S.  287. 
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of  his  trust,  an  injured  creditor  will  have  a  standing  in  court 
to  enforce  the  proper  distribution  of  the  corporate  assets.^ 

Mortgages  or  trust  deeds  covering  the  property  of  corpora- 
tions are  usually  made  to  a  trustee  for  bondholders,  who  there- 
by becomes,  in  accordance  with  the  terms  of  the  mortgage  or 
trust  deed,  the  representative  of  the  bondholders  for  the  pur- 
poses of  the  trust.^  ^^  The  trustee  of  a  railroad  mortgage,"  said 
Chief  Justice  Waite,  giving  the  opinion  of  the  Federal  Supreme 
Court  in  Shaw  v.  Railroad  Co.,  '^  represents  the  bondholders  in 
all  legal  proceedings  carried  on  by  him  affecting  his  trust,  to 
which  they  are  not  actual  parties,  and  whatever  binds  him,  if 
he  acts  in  good  faith,  binds  them.'^ '  Bondholders  ordinarily 
are  not  necessary  parties  to  a  foreclosure  suit  brought  by  their 
trustee  ; '  and  notice  to  the  trustee  in  matters  relating  to  his 
trust  is  notice  to  the  bondholders." 

§  815.  When  a  number  of  creditors,  as,  for  instance,  bond- 
holders,  have, claims  against  a  corporation  arising 
having  from  the  same  transaction  or  series  of  transactions, 
founded  on  and  secured  by  the  same  security,  their  mutual  rela- 
instroment.  ^ons,  as  well  as  their  relations  towards  the  corpora- 
tion, will  largely  depend  on  the  terms  of  their 
security.  In  such  case,  however,  even  in  the  absence  of  any 
special    provision  or  agreement   forbidding   it,  one  creditor 


^  See  Pfohl  o.  Simpson,  74  N.  Y. 
137. 

'  Buudiioldera  are  affected  witli 
notice  of  the  terms  of  the  mortgage 
or  trust  deed  securing  their  bonds. 
See  §  674. 

'  Shaw  V.  Railroad  Co.,  100  U.  S. 
605,  611;  ace.  Beals  v.  Illinuis,  etc., 
R  R.  Co.,  133  U.  S.  290;  Elwell  c. 
Fosdick,  134  U.  S.  500;  Rumsey  v. 
People's  R'y  Co.,  154  Mo.  215. 

*  Shaw  V.  Norfolk  County  R.  R. 
Co.,  5  Gray  (Mass. ),  162;  Williamson 
0.  New  Jeraey  Southern  R.  R.  Co.,  25 
N.  J.  Eq.  13. 

^  Actual  notice  to  a  mortgage 
trustee  of  an  agreement  to  which 
property  received  by  a  railroad  com- 
pany is  subject,  is  notice  to  bond- 
holders.    Pierce  o.  Emery,  32  X.  H. 
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484.  So  is  actual  notice  to  trustee 
of  a  prior  equitable  mortgage.  Mil- 
ler 0.  Rutland,  etc.,  R.  R.  Co.,  36  Vt 
452.  But  see  Commissioners,  etc., 
V.  Thayer,  94  U.  S.  631. 

A  mortgage  trustee  in  possession 
cannot  bind  the  bondholders  per- 
sonally for  the  payment  of  the  ex- 
penses of  the  road.  See  Chaffee  o. 
Rutland  R.  R,  Co.,  53  Vt.  345.  Com- 
pare Sturgis  t.  Knapp,  31  Vt.  1. 

When  a  mortgage  trustee  is  him- 
self a  judgment  creditor,  bondhold- 
ers cannot  object  to  his  levying  exe- 
cut! an  on  property  of  the  railroad 
company  not  covered  by  the  moit- 
gage."   Elbridge  u.  Smith,  .34  Vt.  3S4. 

As  to  officers  of  the  corporation 
acting  as  trustees  for  bondholders, 
see  §  629  note. 


CHAP.  XVn.]  LEGAL  RELATIONS  AMONG  CBEDITOBS.  [§  815. 


cannot  proceed  alone  and  enforoe  his  rights  against  the  cor- 
])oration  to  the  detriment  of  other  creditors  similarly  situated. 
When  persons  have  a  common  interest  in  a  security,  equity 
will  not  allow  one  of  them  to  appropriate  it  exclusively  to 
himself,  or  impair  its  worth  to  the  others ;  for  community  of 
interest  involves  mutual  obligation.  Thus, « although  one 
bondholder  under  a  railroad  mortgage  may  often  use  it  to 
enforce  the  payment  of  his  claim,^  he  cannot  use  it  to  obtain 
an  advantage  for  himself  over  the  other  bondholders ;  he  can- 
not use  it  to  become  the  owner  of  the  mortgaged  premises  at 
the  lowest  possible  price,  leaving  unpaid  the  bonds  of  the 
other  bondholders.  His  duty,  if  he  uses  the  security,  is  to 
make  it  productive  of  the  most  obtainable  for  all  interested  in 
it ;  and  if  he  seeks  to  make  a  profit  at  the  expense  of  those 
whose  rights  in  the  security  are  the  same  as  his  own,  he  is  un- 
faithful to  the  relation  which  he  has  assumed,  and  guilty  of 
fraud.'  '^  If  a  single  bondholder  has  any  right  at  aU  to  insti- 
tute proceedings,  he  is  bound  to  act  for  all  standing  in  a  simi- 


^When  a  trustee  ander  a  mort- 
gage, on  being  applied  to  in  pursn- 
anoe  of  its  terms,  refuses  to  sue,  the 
bondholders  may  themselveB  sue, 
making  the  trustee,  the  corpora- 
tion, and  the  rest  of  the  bondhold- 
ers parties.  Hotel  Co.  v.  Wade,  97 
U.  S.  18;  Commonwealth  v.  Susque- 
hanna, etc.,  R.  R.  Co.,  122  Pa.  St. 
306.  See  Galveston  R.  R.  v.  Cow- 
drey,  11  Wall.  459;  Western  Penn. 
Hospital  V.  Mercantile  Library  Hall 
Co.,  1S9  Pa.  St  269;  §682.  But  see 
Hackensack  Water  Co.  v.  DeEay,  36 
N.  J.  Eq.  548;  and  compare  New 
York  Guaranty,  etc.,  Co.  v.  Memphis 
Water  Co.,  107  U.  S.  205.  Unsecured 
creditors  are  not  proper  parties  to  a 
suit  to  foreclose  a  mortgage  on  the 
property  of  a  corporation.  Herring 
V,  N.  Y.,  etc.,  R  R.  Co.,  106  N.  Y. 
840. 

In  a  recent  case  in  Maine,  damage 
was  occasioned  by  sparks  from  a 
locomotiye,  while  the  railroad  was 
being  operated  by  trustees  under  a 


mortgage,  before  foreclosure.  An 
action  was  brought  under  a  statute 
providing  that,  **  when  a  building  or 
other  property  is  injured  by  fire  com- 
municated by  a  locomotive  engine, 
the  corporation  using  it  is  responsi- 
ble for  such  injury.^*  It  was  held 
that  a  corporation  subsequently 
formed  of  the  bondholders  was 
not  liable;  nor  were  the  bond- 
holders liable  themselves,  as  the 
trustees  were  operating  the  road 
on  their  own  responsibility  and  not 
as  agents  for  the  bondholders;  and 
a  statute  protected  the  trustees. 
Stratton  v.  European,  etc.,  R^y,  74 
Mo.  422.  But  see  S.  C,  76  Me.  269. 
<  Jackson  v,  Ludeling,  21  Wall. 
616.  In  this  case,  tlie  managers  and 
local  officers  of  an  embari*as8ed  rail- 
road company,  holding  a  small  por- 
tion of  its  bonds,  had  obtained  a 
hasty  order  of  sale  and  sold  out  the 
road,  grossly  disregarding  the  rights 
of  the  rest  of  the  bondholdei-s.  At 
the  suit  of  the  injured  bondholders 
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lar  position,  and  not  only  to  permit  other  bondholders  to 
intervene,  but  to  see  that  their  rights  are  protected  in  the 
final  decree.''  * 

In  another  case,  where  a  railroad  mortgage  of  doubtful 
adequacy  had  been  executed  directly  to  aU  the  bondholders  by 
name,  to  secure  specifically  the  sum  due  to  each,  it  was  held 
that  no  single  bondholder,  even  though  professing  to  act  on 
behalf  of  all  who  might  come  in  and  contribute  to  the  expenses 
of  the  suit,  could  proceed  alone  against  the  company,  and 
obtain  a  sale  of  the  property  mortgaged.  For,  the  sufficiency 
of  the  security  being  doubtful,  all  other  creditors  similarly 
situated  should  have  had  notice,  in  order  to  protect  their 
interests ;  and  even  in  equity,  a  suit  on  a  written  instrument 
should  be  brought  in  the  name  of  all  who  are  formal  parties  to 
it,  and  retain  an  interest  therein.'  And  again,  where  a  col- 
lusive and  fraudulent  sale  of  corporate  property,  procured  by 
one  set  of  creditors,  had  been  set  aside  at  the  suit  of  other 
creditors,  the  creditors  procuring  the  collusive  sale  were  held 
not  entitled  to  recover  back  money  which  they  had  paid  to  the 
holders  of  a  prior  mortgage  at  a  time  when  the  suit  to  set  the 
sale  aside  was  pending;  nor  were  they  entitled  to  be  sub- 
rogated to  the  security  of  such  mortgage." 


the  sale  was  set  aside.  Compare 
Wabash,  etc.,  Canal  Co.  v.  Been,  2 
Black,  448. 

A  bondholder  under  a  mortgage 
will  not  be  entitled  on  the  foreclosure 
of  the  same  to  enforce  a  side  agree- 
ment made  by  him  with  the  corpoi*a- 
tion,  by  which  he  would  obtain  an 
inequitable  advantage  over  the  other 
bondholders.  Vose  v.  Bronson,  6 
Wall.  452. 

When  bonds  in  excess  of  the 
limit  under  a  mortgage  are  sold  to 
bona  fide  purchasers,  and  nothing 
appears  in  the  bonds  or  in  the  mort- 
gage by  which  the  purchasers  could 
have  ascertained  that  the  bonds 
which  they  purchased  were  unau- 
thoriEed,  such  purchasers  will  be  en- 
titled to  share  pro  rata  with  the 
other  bondholdera.    Stanton  v.  Ala- 

800 


bama,  etc.,  R.  R.  Co.,  2  Wooda,  628. 
The  decision  of  the  coui-t,  however, 
seems,  in  this  case,  actually  to  have 
rested  on  the  inability  of  the  court 
to  determine  which  were  the  bonds 
that  had  been  issued  in  excess,  the 
court  saying  that  it  did  not  follow 
that  the  highest  numbers  were  such, 
as  the  bonds  might  all  have  been  ne- 
gotiated together,  and  the  highest 
numbers  sold  first 

>  New  Orleans  Pac.  R*y  v.  Parker, 
143  U.  S.  42,  58,  opinion  of  court  per 
Brown,  J. 

« Railway  Co.  v.  Orr,  18  Wall 
471.  See  Pennock  o.  Coe,  23  How. 
117. 

<  Railroad  Go.  v.  Sodtter,  13  WalL 
517.  Compare  Drury  o.  Cross,  7 
Wall.  299;  §  760.  But  trustees  un- 
der a  railroad  mortgage  containing 
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§  816.  The  provisions  contained  in  some  trust  deeds  and 
mortgages  for  the  benefit  of  bondholders  g<>  ^ flJ'  p  _i-| 
towards  organizing  the  bondholders  into  a  body  innuiioaa 
corporate  t^  take  the  place  and  perform  the  f unc-  '"^^^• 
tions  of  the  original  corporation  upon  the  insolvenc}^  of  the 
latter.  Thus,  in  the  mortgage  of  a  railroad  it  was  cove- 
nanted and  agreed  by  all  the  parties  thereto,  ^^  that  in  case  of  any 
judicial  foreclosure  sale,  ....  and  the  holders  of  a  majority 
of  the  then  outstanding  bonds  secured  by  this  mortgage  shall 
in  writing  request  said  trustees  or  their  successors,  they  are 
authorized  to  purchase  premises  embraced  herein  for  the  use 
and  benefit  of  the  holders  of  the  then  outstanding  bonds 
secured  by  this  mortgage,  and  having  so  purchased  said 
premises,  the  right  and  title  thereto  shall  vest  in  said  trustees, 
and  no  bondholder  shall  have  any  claim  to  the  premises  or  the 
proceeds  thereof,  except  for  his  pro  rata  share  of  the  proceeds 
of  the  said  purchased  premises,  as  represented  in  a  new  com- 
pany or  corporation  to  be  formed  for  the  use  and  benefit  of  the 
holders  of  the  bonds  secured  hereby,  and  the  said  trustees  may 
take  such  lawful  measures  as  deemed  for  the  interest  of  said 
bondholders,  to  organize  a  new  company  or  corporation  for  the 
benefit  of  the  holders  of  the  bonds  secured  by  this  mortgage. 
Said  new  company  or  corporation  shall  be  organized  upon  such 
terms,  conditions,  and  limitations,  and  in  such  a  manner,  as 
the  holders  of  a  majority  of  the  said  outstanding  bonds  secured 
by  this  mortgage  shall  in  writing  request  or  direct,  and  said 
trustees  so  purchasing  shall  thereupon  re-convey  the  premises 
so  purchased  by  them  to  said  new  company  or  corporation."  A 
default  having  been  made,  and  a  foreclosure  brought,  the  court 
held  that  this  agreement  inured  equally  to  the  benefit  of  all 


GOTenante  of  warranty  may  bay  up 
a  prior  incumbrance  to  protect  the 
property  from  a  forced  sale,  and  will 
be  entitled  to  subrogation  to  the 
eecurity  as  against  the  company,  and 
to  be  reimbursed  the  amount  paid 
by  them  with  legal  interest.  Mem- 
phis and  L.  R.  R.  R.  Oo.  v.  Dow, 
120  U.  S.  287. 

Where  a  majority  of  shareholders 
and  creditors  foreclose  a   railroad 
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collusively,  such  shareholders  are 
necessary  parties  to  a  bill  to  set  the 
sale  aside.  Ribon  o.  Railroad  Cos., 
16  Wall.  446.  But  bondholders  un- 
der a  mortgage  are  not  ordinarily 
necessary  parties  to  a  foreclosure 
suit  brought  by  the  trustees  under 
the  mortgage.  Williamson  «.  New 
Jersey  Southern  R.  R.  Co.,  25  N.  J. 
£q.  18,  §  814. 
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th6  bondholders,  and  that  each  held  his  interest  subject  to  the 
controlling  power  therein  given  to  the  majority.^ 

It  has  recently  been  held  by  the  United  States  Sapreme 
Court,  that  when  the  franchises  of  a  corporation  are  mort- 
gaged ander  statutes  conferring  upon  purchasers  at  foreclosure 
sale  the  authority  on  compliance  with  certain  forms  to  become 
a  corporation,  no  contract  arises  between  the  bondholders  and 
the  state  that  these  statutory  forms  shall  remain  the  same  or 
that  the  state  shall  impose  no  further  conditions.  The  right  of 
the  bondholders  is  to  reorganize  under  whatever  laws  are  in  force 
at  the  time  of  reorganization.^ 

§  816a.  Ordinarily,  a  majority  of  mortgage  bondholders 
cannot  by  an  agreement  that  the  railroad  company 
Beoiguiizap  may  issue  a  mortgage  taking  preference  to  theirs, 
affect  the  rights  of  a  minority.'  And  neither  can 
bondholders  or  shareholders  claim  the  benefits  of  a  reorganiza- 
tion when  they  fail  to  comply  with  its  terms.^     In  a  case 


^Sage  V.  Central  R.  R.  Co.,  90 
U.  S.  384.  See,  also,  Shaw  v.  Bail- 
road  Co.,  100  U.  S.  605. 

<Scharz  v.  Cook,  148  U.  S.  397; 
Memphis  A  L.  R  R  R.  Co.  v.  Com- 
misBionen,  112  U.  S.  609,  621. 

>  Poland  V.  Lamoille  Valley  R  R 
Co.,  52  Vt.  144 ;  Hollister  9.  Stew- 
art, my.  Y.  644.  Nor  can  trus- 
tees of  the  mortgage  do  so,  nor  waive 
defaults  in  payments  of  principal  or 
interest  lb.  But  provisions  ena- 
bling a  majority  of  bondholders  to 
modify  the  mortgage  rights  of  all 
may  be  inserted  in  the  mortgage. 
FoUit  V,  Edistone  Granite  QuaiTies, 
(1892)  8  Ch.  75;  Sneath  v.  Valley 
Gold,  (1893)  1  Ch.  477.  As  to  pn- 
orities  of  the  holders  of  detaohed 
coupons  over  bondholders,  see  Se- 
wall  V,  Brainerd,  88  Vt  364;  Miller 
V.  Rutland,  etc.,  R  R  Co.,  40  Vt 
399. 

A  person  who  advances  money  to 
the  corporation  to  take  up  coupons, 
under  an  undisclosed  agreement  that 
they  are  to  be  delivered  to  him  un- 
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cancelled,  but  the  coupon-holders 
having  no  reason  to  think  they  were 
not  paid,  but  rather  having  every 
reason  to  suppose  them  simply  paid 
and  cancelled,  cannot  claim  a  lien 
under  the  mortgage;  he  is  merely  a 
creditor  of  the  corporation.  Cam- 
eron V.  Tome,  64  Md.  507. 

« Fidelity  Ins.  Co.'s  Appeal,  106 
Pa.  St  144.  See  Weston  e.  New 
Guston  Co.,  64  L.  T.  Rep.  816. 
When  a  statute  provides  that  any 
shareholder  may  within  six  months 
come  in  and  assent  to  a  plan  of  re- 
organization (after  a  railroad  fore- 
closure) and  comply  with  its  terms 
and  thereby  become  entitled  to  share 
in  the  benefits,  he  gains  no  rights  by 
an  assent  after  the  six  months  have 
expired;  and  equity  cannot  relieve 
him  from  the  effect  of  his  failure  to 
perform  this  condition  precedent 
Vatable  v.  New  York,  etc.,  R  R  Co., 
96  N.  T.  49. 

In  setting  aside  a  foreclosure  ssJe 
and  directing  a  further  inquiry  into 
the  ciroumstanoes  of  the  case,  the 
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which  not  long  ago  came  before  the  Supreme  Court  of  the 
United  States,  the  parliament  of  the  Dominion  of  Canada  bad 
aatborized  a  railroad  corporation,  existing  under  its  authority, 


Sapreme  Ooart  has  uttered  the  fol- 
lowing dictum  upon  the  subject  of 
reorganization    agreements :    **  We 
must,  therefore,  recogoize  the  fact, 
for  it  is  a  fact  of  common  knowledge, 
that,  whateTor  the  legal  rights  of 
the  parties  may  be,  ordinarily  fore- 
closures of  railroad  mortgages  mean 
not   the  destruction   of    all    inter- 
est of   the   mortgagor  and  a  trans- 
fer to  the  mortgagee  alone  of  the 
full  title,   but  that  such   proceed- 
ings are  carried  on  in  the  interests 
of  all  parties  who  hare  any  rights  in 
the  mortgaged  property,  whether  as 
mortgagee,  creditor  or  mortgagor. 
We  do  not  stop  to  inquire,  because 
the  question  is  not  presented  by  this 
record,  whether  a  court  is  justified 
in  permitting  a  foreclosure  and  sale 
which  leaves   any  interest   in   the 
mortgagor,'  to  wit,  the  railroad  com- 
pany and  its  stockholders^  and  ought 
not  always  to  require  an  extinction 
of    the    mortgagor's    interest    and 
a    fuU  transfer  to  the  mortgagee, 
representing  the  bondholders.     As- 
saming  that  foreclosure  proceedings 
may  be  carried  on  to  some  extent  at 
least  in  the  interests  and  for  the 
benefit  of  both  mortgagee  and  mort- 
gagor (that  is,  bondholder  and  stock- 
holder), we  observe  that  no  such 
proceedings  can  be  rightfully  car- 
ried to  consummation  which  recog- 
nize and  preserve  any  interest   in 
the  stockholders  without  also  recog- 
nizing and  preserving  the  interests, 
not  merely  of  the  mortgagee,  but  of 
every  creditor  of   the  corporation. 
In  other  words,  if  the  bondholder 
wishes  to  foreclose  and  exclude  in- 
ferior    lienholders   or   general    un- 
secured creditors  and  stockholders  he 


may  do  so,  but  a  foreclosure  which 
attempts  to  preserve  any  interest  or 
right  of  the  mortgagor  in  the  prop- 
ei'ty  after  the  sale  must  necessarily 
secure  and  preserve  the  prior  rights 
of  general  creditors  tbei-eof.    This  is 
based  upon  the  familiar  rule  that  the 
stockholder's  interest  in  the  prop- 
erty is  subordinate  to  the  rights  of 
creditors;  first  of  secured  and  then 
of  unsecured    creditors.     And   any 
arrangement  of  the  parties  by  which 
the  subordinate  rights  and  interests 
of  the  stockholders  are  attempted  to 
be  secured   at  the  expense  of  the 
prior  rights  of  either  class  of  cred- 
itors comes  within  judicial  denun- 
ciation."    Louisville   Trust    Co.   v, 
Louisville,  N.  A.  A.  0.  R'y  Co.,  174 
U.  S.  674;  but  see  comments  upon 
this  case  by  the  Circuit  Judge  upon 
again  confirming  the  sale,  sub  notn. 
Farmers'  L.  &  T.  Co.  v.  Louisville, 
N.  A.  &  C.  R'y  Co. ;  In  re  Louisville 
Tr.   Co.,   103   Fed.    R.   110;  and  in 
Wenger  v.  Chicago  &  E.  R.  Co.,  114 
Fed.  K  34.    See,  also,  Paton  v.  Nor. 
Pac.  R.  R.  Co.,  85  Fed.  R.  838;  and 
Ferguson  v,  Ann  Arbor  R.  R.  Co.,  17 
N.  Y.  App.  Div.  336. 

A  provision  in  the  constitution  of 
Arkansas,  that  **no  private  corpora- 
tion shall  issue  stock  or  bonds  ex- 
cept for  money  or  property  actually 
received,  or  labor  done;  and  all  ficti- 
tious increase  of  stock  or  indebted- 
ness shall  be  void,"  does  not  prevent 
the  carrying  out  of  an  agreement 
between  mortgage  bondholders  of  an 
embarrassed  railroad,  whereby  trus- 
tees are  to  buy  the  mortgaged  prop- 
erty on  foreclosure,  and  convey  it  to 
a  new  company  to  be  organized  by 
the  bondholders,  which  should  issue 

803 


§  816a.]  THE   LAW   OF   PRIVATE  GOBPOBATIONS.  [CHAP.  XVH. 

to  enforce  a  settlement  upon  the  mortgage  creditors  of  the 
company,  by  which  they  were  to  receive  other  securities  of  the 
company  in  place  of  their  mortgage  bonds ;  and  the  settlement 
preserved  the  right  of  citizens  of  the  United  States,  being 
bondholders,  to  participate  in  the  reorganization  on  the  same 
terms  as  Canadians  and  other  British  subjects.  The  settle- 
ment, assented  to  by  more  than  three-fourths  of  the  bond- 
holders, having  gone  into  effect,  the  court  held  that  it  was 
binding  on  non-assenting  bondholders,  citizens  of  the  United 
States,  who  brought  suit  in  a  Federal  court  to  recover  on  their 
bonds.*  Giving  the  opinion  of  the  court,  Chief  Justice  Waite 
said:  "  Holders  of  bonds  and  other  obligations  issued  by  large 
corporations  for  sale  in  the  market,  and  secured  by  mortgages 
to  trustees  or  otherwise,  have  by  fair  implication  certain  con- 
tract relations  with  each  other.  .  .  .  They  are  not  corpora- 
tions, and  thus  necessarily,  in  the  absence  of  fraud  or  undae 
influence,  bound  by  the  will  of  the  majority  as  to  matters 
within  the  scope  of  the  corporate  powers,  but  they  are  inters 
ested  in  the  administration  of  a  trust  which  has  been  created 
for  their  common  benefit.  Ordinarily,  their  ultimate  security 
depends  in  a  large  degree  on  the  success  of  the  work  in  which 
the  corporation  is  engaged,  and  it  is  not  uncommon  for  differ- 
ences of  opinion  to  exist  as  to  what  ought  to  be  done  for  the 
promotion  of  their  mutual  interests.  In  the  absence  of  statu- 
tory authority,  or  some  provision  in  the  instrument  which 
establishes  the  trust,  nothing  can  be  done  by  a  majority,  how- 
ever large,  which  will  bind  a  minority  without  their  consent.* 
Hence  it  seems  to  be  eminently  proper  that  where  the  legisla- 
tive power  exists  some  statutory  provision  should  be  made  for 
binding  the  minority  in  a  reasonable  way  by  the  will  of  the 
majority ;  and  unless,  as  in  the  case  in  the  states  of  the  United 
States,  the  passage  of  laws  impairing  the  obligation  of  contracts 
is  forbidden,  we  see  no  reason  why  such  provisions  may  not  be 
made  in  respect  to  existing  as  well  as  prospective  obligations. 
The  nature  of  securities  of  this  class  is  such  that  the  right  of 


new  mortgage  bonds  in  Ueu  of  the 
old  bonds,  and  full  paid  up  stock  to 
the  bondholders  without  any  pay- 
ment of  money.  Memphis  A  L.  R. 
K.  R.  Co.  V.  Dow,  120  U.  S.  287. 
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^  Canada  Southern  R.  Co.  o.  G«b- 
hard,  109  U.  S.  527. 

'  Same  language  used  in  GilfiUaa 
9.  Union  Canal  Co.,  109  U.  S.  401, 
403. 
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legislative  supervision  for  the  good  of  all,  unless  restrained  by 
some  constitutional  prohibition,  seems  almost  necessarily  to 
form  one  of  their  ingredients,  and  when  insolvency  is  threat- 
ened, and  the  interests  of  the  public,  as  well  as  creditors,  are 
imperilled  by  the  financial  embarrassments  of  the  corporation, 
a  reasonable  '  scheme  of  arrangement '  may  in  our  opinion  as 
well  be  legalized  as  an  ordinary  ^  composition  in  bankruptcy.' 
In  fact  such  ^  arrangement  acts '  are  a  species  of  bankrupt  acts. 
Their  object  is  to  enable  corporations  created  for  the  good  of 
the  public  to  relieve  themselves  from  financial  embarrassments 
by  appropriating  their  property  to  the  settlement  and  adjust- 
ment of  their  affairs,  so  that  they  may  accomplish  the  purposes 
for  which  they  were  incorporated."  * 

§  817.  A  mortgage  by  a  corporation,  as  for  instance  a  rail- 
road company,  when  competently  made,  attaches  to  whatever 
of    the  property  of    the    corporation  it  purports  to  cover, 
whether  acquired  or  to  be  acquired ;  and  the  bond-   Mortgages 
holders  under  such    mortgage   have    ordinarily  a  SJJ^^to 
lien  on  the  property  covered  by  the  mortgage  prior  ^^ 
in  law  as  in  time  to  any  subsequently   accruinsr  Contr^t- 
rights  of  other  creditors.'    But  if  at  the  time  of  ex- 
ecuting a  railroad  mortgage  there  exists  statutes  which  give 
contractors  a  first  lien  on  railroads  for  labor  performed  on  them, 
a  contractor  by  duly  filing  his  lien  in  accordance  with  the  stat- 
ute will  acquire  as  against  the  mortgagees  and  bondholders  a 
lien  prior  in  effect,  although  the  mortgage  may  have  been 
recorded  first.' 


1  Canada  Soathem  R  Co.  v.  Geb- 
hard,  100  U.  S.  527,  534,  etc. 

*See,  e.  g.,  Loadenslager  v.  Ben- 
tOD,  4  Phila.  3S2;  Covey  v.  Pitts- 
bargh.  Ft  W.,  etc.,  K  R.  Co.,  8 
Phila.  178;  HamUn  v.  Jerrard,  72 
Me.  62;  Hamlin  v.  European,  etc., 
R.  R.  Co.,  72  Me.  S3.  As  to  what 
property  a  raihroad  mortgage  covers, 
see  §  676. 

So  when  a  corporation  accepts 
bonds  of  a  state  or  county  issued  by 
Tirtne  of  a  law  which  declares  that 
they  shall  be  a  first  lien  on  its 
property,  such  lien  will  arise  on  the 


acceptance  of  them  by  the  corpora- 
tion, and  a  purchaser  of  the  road  or 
of  its  bonds  issued  under  a  subse- 
quent mortgage,  is  bound  to  take 
notice  of  the  act;  and  the  Hen  of 
the  county  under  the  act  is  enforce- 
able against  the  funds  in  the  hands 
of  a  receiver,  appointed  in  a  fore- 
closure suit  of  the  subsequent  mort- 
gage, and  against  the  purchaser  of 
the  road.  Ketch um  v.  St.  Louis, 
101  U.  S.  306;  Wilson  v.  Boyce,  02 
U.  S.  320. 

'Brooks  V.  R.    R.  Co.,  101  U.  S. 
443;  Meyer  v.  Hornby,  ib.  728.    See 
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§  818.  When  a  railroad  oompany  mortgages  its  road,  '^bailt 
and  to  be  built,"  aJthoagh  at  the  time  when  the  mortgage  is 
executed  but  a  portion  of  the  road  is  built,  the  mortgage 
attaches  to  the  unbuilt  portions  of  the  road  as  they  are  built, 
and  takes  precedence  of  the  claims  of  the  contractors  ^  (unless 
there  are  statutes  giving  contractors  a  prior  lien),  and  judg- 
ment creditors,  as  well  as  bondholders  under  a  subsequent 
mortgage  covering  the  portions  of  the  road  which  were  unbuilt 
when  the  first  mortgage  was  given.'  A  mortgage,  however, 
intended  to  cover  after-acquired  property  attaches  to  such 
property  in  the  condition  in  which  it  comes  into  the  possession 
of  the  company.^  Consequently,  if  property,  when  acquired 
by  the  company,  is  already  subject  to  mortgages  or  other  liens, 
the  general  mortgage,  though  prior  in  time,  does  not  displace 
them ;  and  if  a  railroad  company  when  acquiring  property 
gives  back  a  purchase-money  mortgage,  the  giving  of  the  mort- 
gage and  the  purchase  of  the  property  constituting  one  trans- 
action, the  purchase-money  mcfHgage  will  take  precedence,  in 
respect  of  the  property  purchased,  over  every  lien,  or  mort- 
gage, or  judgment  covering  the  entire  property  of  the  com- 
pany.^ Thus,  a  railroad  company  mortgaged  its  present  and 
future  property,  and  then  entered  in  a  written  agreement  with 
a  car  company,  by  which  the  former  hired  certain  cars  at  a 
rent  payable  monthly,  reserving  the  right  to  purchase  them  at 
their  original  cost,  the  car  company  retaining  the  right  to 
rescind  the  agreement  if  the  railroad  company  failed  to  pay  the 
interest  on  its  bonds.  While  this  contract  was  in  force,  the 
mortgagee  filed  a  foreclosure  bill,  and  a  receiver  was  appointed 
in  the  foreclosure  suit,  who  took  charge  of  the  road,  and  used 


Fox  9.  Seal,  22  Wall.  424.  Compare 
Woods  V.  Pittsburgh,  Cinn.  and  St. 
L.  Ry.  Co.,  99  Pa.  St.  101. 

1  Dunham  v.  Railway  Oo.,  1  Wall. 
254;  Thompson  v.  Valley  R.  R.  Co., 
182  U.  S.  68. 

sPennock  v,  Coe,  23  How.  117; 
Galveston  R.  R.  Co.  v.  Cowdrey,  11 
Wall.  459;  First  Nat  Bk.  o.  Ander- 
son, 75  Ya.  250.  See  Buck  v.  Sey- 
mour, 46  Conn.  156;  Branch  o.  At- 
lantic, etc.,  R.  R.  Co.,  3  Woods,  481. 

*  Botsford  0.  New  Haven,  etc.,  R. 
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R.  Co.,  41  Conn.  454;  Williamson  v. 
New  Jersey  Southern  R.  R.  Co.,  20 
N.  J.  Eq.  311. 

^  United  States  v.  New  Orleans 
Railroad,  12  WaU.  362,  where  it  was 
held  that  a  fiiilure  to  register  the 
purcliase-money  mortgage  made  no 
difference;  but  the  court  said  that  if 
the  purchased  property  had  been 
rails  to  be  attached  to  the  road,  the 
case  might  have  been  decided  dif- 
ferently. See,  also,  Botsford  e.  New 
Haven,  M.  and  W.  R.  R.  Co.,  41 
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the  cai-s  above  mentioned  in  operating  it.  The  court  held  that 
the  contract  between  the  railroad  company  and  the  car  company 
was  binding,  and  that  the  latter  was  entitled  to  the  possession 
of  the  cars,  and  to  compensation  for  their  use  by  the  receiver, 
payable  out  of  the  fund  to  the  credit  of  the  foreclosure  suit.^ 

§  819.  A  railroad  company  may   give  distinct  mortgages 
covering  separate  portions  of  its  road,  and  in  such  Mortgafi^ 
case  one  mortgagee  has  no  rights  over  the  portion  ^rtiooT^ 
of  the  road  covered  by  the  other  mortgage,  and  is  SouSg* 
not  even  a  necessary  party  to  a  suit  to  foreclose  it.'  s^^^^k. 
In  regard  to  rolling  stock,  however,  it  may  be  different,  and 
it  has  been  held  that  in  the  absence  of  any  specific  apportion- 
ment between  the  several  divisions  of  the  road  covered  by 
separate  mortgages,  the  terms  of  which  are  sufficiently  broad 
to  include  rolling  stock,  such  mortgages  attach  to  all  the  roll- 
ing stock  in  the  order  of  their  priority .' 

§  820.  Where,  according  to  the  terms  of  a  railroad  mort- 
gage, the  company  is  to  hold  possession  of  the  road  «^^ 
and  received  the  earnings,  until  the  mortgagees  take 
possession,  or  the  proper  judicial  authority  interposes,  such 
possession  gives  the  company  a  right  to  the  whole  fund  of  the 
earnings  and  subjects  them  to  its  control.  The  earnings,  con- 
sequently, remain  as  liable  to  the  creditors  of  the  company 
as  if  the  mortgage  did  not  exist.^    Thus,  a  corporation  mort- 


Conn.  454;  Hand  v.  Sayannab,  etc., 
B.  R.  Co.,  12  S.  C.  814,  364;  Hall  o. 
HobUe,  etc.,  Ry.  Co.,  58  Ala.  10. 

^  Myer  v.  Car  Company;  102  U. 
S.  1. 

>  Bronson  v.  Railroad  Co.,  2  Black, 
624.  Compare  Cbioago,  Danyille, 
etc.,  Ry.  Co.  «.  LowentbaU,  08  III. 
438. 

*  Minnesota  Co.  v,  St.  Paul  Co.,  6 
WaU.  742.    See  {  676. 

Where  a  receiver  in  Kentucky  is 
appointed  under  a  mortgage  includ- 
ing rolling  stock,  an  Obio  court  will 
enforce  his  claim  on  a  part  of  such 
rolling  stock,  temporarily  in  Obio, 
as  against  the  attachment  of  an  un- 
secured Kentucky  ci*editor.  Bank 
e.  McLeod,  88  Ohio  St.  174. 


«  Oilman  v.  Illinois,  etc.,  Tel.  Co., 
91  U.  S.  603.  Even  though  the 
mortgage  cover  income.  Dow  v, 
Memphis  R.  R.  Co.,  124  U.  S.  652; 
Sage  V,  Memphis,  etc.,  R.  R.  Co., 
125  U.  S.  861.  A  decree,  silent  as 
to  the  profits  and  possession  of  the 
road  from  the  date  of  the  decree 
until  the  sale  thereby  ordered,  does 
not  affect  rights  to  such  profits  and 
possession  during  tbat  period.  lb. 
DeGraff  v,  Thompson,  24  Minn.  452. 
Compare  Coe  v.  Peacock,  14  O.  St 
187;  Coe  v,  Columbus,  etc.,  K  R. 
Co.,  10  O.  St  872;  Coe  v.  Knox 
County  Bank,  10  O.  St.  412;  Contra, 
Dunham  v,  Isett,  15  Iowa,  284;  Jee- 
sup  0.  Bridge,  11  Iowa,  572. 
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gaged  its  property,  rents,  issues,  and  profits,  giving  to  the 
tmstee  the  right  to  enter  and  take  possession  and  collect  the 
rents  and  issues.  Default  having  been  made;  the  trustee  filed 
a  bill  to  subject  the  moneys  of  the  company  on  hand  to  the 
claims  of  the  mortgage.  A  judgment  creditor  whose  execution 
had  been  returned  nnUa  hona^  also  filed  a  bill  to  obtain  satis- 
faction of  his  judgment  from  the  same  moneys;  and  it  was 
held  that,  since  the  trustee  had  not  taken  possession,  his  claim 
to  the  moneys  should  be  postponed  to  that  of  the  judgment 
creditor.* 

§  821.  When  pending  the  foreclosure  of  a  railroad  mortgage, 
the  trustees  or  the  bondholders  procure  the  appoint- 
ment of  re-  ment  of  a  receiver  of  the  corporate  property,  it  is 
foreclosure  Competent  for  the  court  to  add  to  the  order  appoint- 
ment  oi  cur^  ^^S  ^^^  receiver  such  terms  and  conditions  in  regard 
rentex-  to  the  payment  of  the  current  expenses  of  the  road 
incurred  prior  to  his  appointment,^  as  well  as  in  re- 
gard to  expenses  incurred  during  the  time  of  the  receivership, 
as  may  seem  to  the  court  just  or  expedient  in  view  of  the  cir- 
cumstances of  the  case. 

§  822.  Here  the  leading  authority  is  Fosdick  v,  Schall,'  where 
Chief  Justice  Waite  said,  giving  the  opinion  of  the  Federal  Su- 
preme Court :  "  We  have  no  doubt  that  when  a  court  of  chan- 
cery is  asked  by  railroad  mortgagees  to  appoint  a  receiver  of 
the  railroad  property,  pending  proceedings  for  foreclosure,  the 
court,  in  the  exercise  of  a  sound  judicial  discretion,  may,  as  a 
condition  of  issuing  the  necessary  order,  impose  such  terms 
with  reference  to  the  payment  from  the  income  during  the  re- 
ceivership of  outstanding  debts  for  labor,  supplies,  equipment, 
or  permanent  improvement  of  the  mortgaged  property  as  may, 
under  the  circumstances  of  the  case,  appear  to  be  reasonable. 
Railroad  mortgages  and  the  rights  of  railroad  mortgagees  are 
comparatively  new  in  the  history  of  judicial  proceedings.  They 
are  peculiar  in  their  character  and  affect  peculiar  interests.  The 


1  American  Bridge  Co.  v.  Heid el- 
bach,  04  U.  S.  798.  Compare  King 
V,  Housatonic  R.  R.  Co.,  45  Conn. 
226;  New  York  Security  Co.  v, 
Saratoga  G.  &  E.  L.  Co.,  159  N.  Y. 
137. 

808 


>  Metropolitan  Trust  Co.  v.  Tona- 
wanda,  eto.,  R  R.  Co.,  103  N.  Y. 
245,  is  adverse  to  this;  but  the 
weight  of  authority  favors  the  fuU 
proposition  stated  in  the  text. 

S99U.  S.  235. 
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amoants  involved  are  generally  large,  and  the  rights  of  parties 
oftentimes  complicated  and  conflicting.  It  rarely  happens  that 
a  foreclosure  is  carried  through  to  the  end  without  some  con- 
cessions by  some  parties  from  their  strict  legal  rights,  in  order 
to  receive  advantages  that  could  not  otherwise  be  attained,  and 
which  it  is  supposed  will  operate  to  the  general  good  of  all  who 
are  interested.  This  results  almost  as  a  matter  of  necessity 
from  the  peculiar  circumstances  which  surround  such  litigation. 
"  The  business  of  all  railroad  companies  is  done  to  a  larger 
or  less  extent  on  credit.  The  credit  is  longer  or  shorter  as  the 
necessities  of  the  case  require ;  and  when  companies  become 
pecuniarily  embarrassed  it  frequently  happens  that  debts  for 
labor,  equipment,  and  improvements  are  permitted  to  accumu- 
late, in  order  that  bonded  interest  may  be  paid  and  a  disastrous 
foreclosure  postponed,  or  altogether  avoided.  In  this  way  the 
daily  and  monthly  earnings,  which  ordinarily  should  go  to  pay 
the  daily  and  monthly  expenses,  are  kept  from  those  to  whom 
in  equity  they  belong,  and  used  to  pay  the  mortgage  debt. 
The  income  out  of  which  the  mortgagee  is  to  be  paid,  is  the 
net  income  obtained  by  deducting  from  the  gross  earnings 
what  is  required  for  necessary  operating  and  managing  ex- 
penses, proper  equipment  and  useful  improvements.  Every 
railroad  mortgagee  impliedly  agrees  that  the  current  debts 
made  in  the  ordinary  course  of  business  shall  be  paid  from  the 
current  receipts  before  he  has  any  claim  on  the  income.  If, 
for  the  convenience  of  the  moment,  something  is  taken  from 
what  may  not  improperly  be  called  the  current  debt  fund,  and 
put  into  that  which  belongs  to  the  mortgage  creditors,  it 
certainly  is  not  inequitable  for  the  court,  when  asked  by  the 
mortgagees  to  take  possession  of  the  future  income,  and  hold 
it  for  their  benefit,  to  require  as  a  condition  of  such  an  order, 
that  what  is  due  from  the  earnings  to  the  current  debt  shall 
be  paid  by  the  court  from  the  future  current  receipts  before 
anything  derived  from  that  source  goes  to  the  mortgagees.^ 


^  '*  So  far  as  current  ezpeDse  cred- 
itors are  concerned,  the  court  should 
nse  the  income  of  the  receivership 
in  the  way  the  company  would  have 
been  bound  in  equity  and  good  con- 
science to  use  it  if  no  change  in  the 


possession  had  been  made.  ...  If 
current  earnings  are  used  for  the 
benefit  of  mortgage  creditors  before 
current  expenses  are  paid,  the  mort- 
gage security  is  chargeable  in  equity 
with  the   restoration  of    the    fund 
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In  this  way  the  court  will  only  do  what^  if  a  receiver  should 
not  be  appointed,  the  company  ought  itself  to  do.  For  even 
though  the  mortgage  may  in  terms  give  a  lien  upon  the  profits 
and  income,  until  possession  of  the  mortgaged  premises  is 
actually  taken,  or  something  equivalent  done,  the  whole  earn- 
ings belong  to  the  company  and  are  subject  to  its  oontroL^ 

^^  The  mortgagee  has  his  strict  rights,  which  he  may  enforce 
in  the  ordinary  way.  If  he  asks  no  favors,  he  need  grant 
none.  But  if  he  calls  upon  a  court  of  chancery  to  put  forth 
its  extraordinary  powers  and  grant  him  purely  equitable  relief, 
he  may  with  propriety  be  required  to  submit  to  the  operation 
of  a  rule  which  always  applies  in  such  cases,  and  do  equity  in 
order  to  get  equity.  The  appointment  of  a  receiver  is  not  a 
matter  of  strict  right.  .  .  . 

'^  We  think,  also,  that  if  no  such  order  is  made  when  the 
receiver  is  appointed,  and  it  appears  in  the  progress  of  the 
cause  that  bonded  interest  has  been  paid,  additional  equipment 
provided,  or  lasting  and  valuable  improvements  made  out  of 
earnings  which  ought,  in  equity,  to  have  been  employed  to 
keep  down  debts  for  labor,  supplies,  and  the  like,  it  is  within 
the  powers  of  the  court  to  use  the  income  of  the  receivership 
to  discharge  obligations,  which,  but  for  the  diversion  of  funds, 
would  have  been  paid  in  the  ordinary  course  of  business. 
This,  not  because  the  creditors  to  whom  such  debts  are  due 
have,  in  law,  a  lien  upon  the  mortgaged  property  or  the 
income,  but  because,  in  a  sense,  the  officers  of  the  company 
are  trustees  of  the  earnings  for  the  benefit  of  the  different 


which  has  been  thus  improperly  ap- 
plied to  their  use.*^  Bamham  v. 
Bowen,  111  U.  S.  776,  782,  783. 

1  Compare  King  v.  Hoasatouic 
R.  R.  Co.,  45  Conn.  226.  The  earn- 
ings of  a  road  in  the  hands  of  a  re- 
ceiver are  chargeable  with  the  value 
of  goods  lost  in  transport,  and  with 
damages  done  to  property  during 
his  management,  in  preference  to 
the  claims  of  bondholders,  under 
an  existing  mortgage.  Cowdrey  v, 
Galveston,  etc.,  R.  R.  Co.,  93  U.  S. 
352.     Earnings  of  the  road  in  the 


with  injuries  to  a  person  sustained 
while  the  road  is  in  the  receiver's 
hands.  Mobile  and  O.  R.  R.  Co.  «. 
Davis,  62  Miss.  271. 

The  assignee  of  a  claim  which  is 
entitled,  as  against  the  claims  of 
bondholders,  to  be  paid  from  earn- 
ings in  the  receivers*  hands,  has  all 
the  rights  of  his  assignor.  Union 
Trust  Co.  0.  Walker,  107  U.  S.  696; 
Burnham  v.  Bowen,  111  U.  S.  776w 
If  the  claim  as  against  the  funds 
of  the  receivership,  is  evidenced  by 
commercial  paper,  it  Is  no  waivsr  of 


hands  of  a  receiver  are  chargeable  '  the  claim  to  renew  the  paper.    lb. 
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classes  of  creditors  and  the  stockholders  ;  and  if  they  give  to 
one  class  of  creditors  that  which  properly  belongs  to  another, 
the  court  may,  upon  an  adjustment  of  the  accounts,  so  use  the 
income  which  comes  into  its  hands,  as,  if  practicable,  to  restore 
the  parties  to  their  original  equitable  rights.  While,  ordi- 
narily, this  power  is  confined  to  the  appropriation  of  the 
income  of  the  receivership  and  the  proceeds  of  moneyed  assets 
that  have  been  taken  from  the  company,  cases  may  arise  where 
equity  will  require  the  use  of  the  proceeds  of  the  sale  of  the 
mortgaged  property  in  the  same  way.  .  .  .  The  power  rests 
upon  the  fact,  that  in  the  administration  of  the  affairs  of  the 
company  the  mortgage  creditors  have  got  possession  of  that 
which,  in  equity,  belonged  to  the  whole,  or  a  part  of  the  general 
creditors."  ^ 

§  823.  In  accordance  with  the  principles  indicated  in   the 
foregoing  opinion,  it  is  held  that  a  court  of  equity, 
which  has  appointed  managing  receivers  of  such  SS^T*" 
propert}"^  as  a  railroad,  when  tiaken  under  its  charge 
as  a  trust  fund  for  the  payment  of  incumbrances,  has  power  to 
authorize  the  receivers  to  raise  money  necessary  for  the  preser- 
vation and  management  of  the  property,  and  make  such  money 
chargeable  as  a  first  lien  thereon.'    This  power  is  regarded  as 


A  Fosdiok  0.  SohaU,  99  U.  S.  285, 
251,  etc.  A£9rmed  and  foUowed  in 
Fosdiok  9.  Car  Co.,  ib.  256;  Huide- 
koper  V.  Locomotive  Works,  ib.  258; 
Union  Trust  Co.  v.  Souther,  107 
U.  S.  691;  Burnhara  v.  Bowen,  111 
U.  S.  776;  Southern  Railway  v,  Car- 
negie Steel  Co.,  176  U.  S.  257;  Wil- 
liamson V,  Washington  City,  etc., 
R.  R.  Co.,  SSGratt.  (ya.)624;  Addi- 
son V.  Lewis,  75  Va.  701 ;  Atkins  o. 
Petersburg  R.  R.  Co.,  3  Hughes,  307; 
Douglass  V,  Cline,  12  Bush  (Ey.)* 
008. 

See,  also.  Hale  v.  Frost,  99  U.  S. 
389;  Meyer  v.  Johnston,  53  Ala. 
237;  Union  Trust  Co.  v-  Walker,  107 
U.  S.  596;  Farmers'  Loan,  etc.,  Co. 
0.  Missouri,  etc.,  R*y  Co.,  21  Fed. 
Rep.  264. 

Compare   Newport,    etc.,    Bridge 


Co.  0.  Douglass,  12  Bush  (Ky.),  678. 
The  cases  of  Metropolitan  Trust  Co. 
V.  Tonawanda  Valley,  etc.,  R.  R.  Co., 
103  N.  Y.  245,  and  Duncan  v.  Mobile, 
etc.,  R.  R.  Co.,  2  Woods,  542,  seem 
not  to  accord  with  the  above  deci- 
sions. 

But  the  rule  of  Fosdick  v.  Schall 
does  not  in  general  apply  to  the 
fund  realized  by  sale  of  the  mort- 
gaged railroad.  St.  Louis,  etc.,  R.  R. 
Co.  V.  Cleveland,  etc.,  Ry.,  125  U.  S. 
658.  Nor  does  the  rule  apply  to  give 
priority  to  a  debt  arising  for  work 
done  in  the  original  construction  of 
the  road ;  and  not  in  keeping  up  the 
railroad  as  a  going  concern.  Toledo, 
etc.,  R.  R.  Co.  V.  Hamilton,  134  U. 
S.  296. 

2  Miltenberger  v.  Logansport  Rail- 
way,   106   U.    S.    286;    Wallace   v. 
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part  of  the  jurisdiction  which  is  exercised  by  a  coart  of  equity 
in  carrying  out  its  duty  to  protect  and  preserve  trust  funds  in 
its  hands.  It  should  be  exercised  with  caution,  and  if  possible 
with  the  consent  or  acquiescence  of  the  parties  interested  in 
the  fund.^ 

§  824.  In  the  case  of  Miltenberger  v.  Logansport  Railway 
the  Federal  Supreme  Oourt  held  that  a  court  of  equity  could 
create  claims,  through  a  receiver  appointed  by  it  on  the  fore- 
closure of  a  railroad  mortgage,  prior  to  the  lien  of  the  mort- 
gage; and  could  decree  that  the  receiver  should  paj  the 
operating  expenses  of  the  road  for  ninety  days  preceding^  his 
appointment,  and  also  certain  sums  of  money,  amounting^  to 
ten  thousand  dollars,  due  other  and  connecting  lines  for 
materials  and  repairs  and  for  ticket  and  freight  balances,  a 
part  of  which  last  indebtedness  was  incurred  more  than  ninety 
days  prior  to  the  appointment  of  the  receiver.  The  above 
claims  were  ordered  to  be  paid  out  of  the  net  proceeds  of  the 
sale,  before  paying  the  mortgage  bonds.'  Giving  the  opinion 
of  the  court,  J  udge  lilatchford  said :  '^  It  cannot  be  affirmed 
that  no  items  which  accrued  before  the  appointment  of  a 
receiver  can  be  allowed  in  any  case.  Many  circumstances  may 
exist  which  make  it  necessary  and  indispensable  to  the  busi- 
ness of  the  road  and  the  preservation  of  the  property,  for  the 
receiver  to  pay  pre-existing  debts  of  certain  classes,  out  of  the 


Loomis,  97  U.  S.  146;  Langdon  v. 
Railroad  Co.,  53  Vt.  228;  see  Same  v. 
Same,  54  Vt.  593. 

^  WaUace  v.  Loomis,  supra.  While 
a  railroad  was  in  the  hands  of  a  re- 
ceiver appointed  in  a  foreclosure 
suit,  the  court  authorized  him  to 
borrow  money  and  issue  certificates, 
to  be  a  lien  prior  to  the  moi*tgage 
debt,  and  to  part  with  them  at  not 
less  than  ninety  cents  on  a  dollar. 
The  receiver  borrowed  money  by 
hypothecating  some  of  the  certifi- 
cates. Held,  that  the  hypothecated 
certificates  were  not  liens  to  the  ex- 
tent of  their  face;  but  that  a  deci-ee 
was  proper  allowing  the  repayment 
of  the  moneys  loaned  on  certificates 
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issued  at  ninety  cents  on  the  dollar 
and  making  such  certificates  a  lien. 
Swann  v.  Clark,  110  U.  S.  602. 

For  ordinai*y  debts  which  were  not 
allowed  prior  payment  (over  bond- 
holders) out  of  funds  in  hands  of  re- 
ceiver, see  Addison  o.  Lewis,  75  Ya. 
701;  Farmers*  L.  &  T.  Co.  9.  Tel.  Ck>. 
148  N.  Y.  315.  Such  are  debU  in- 
curred in  the  construction  (not  main- 
tenance) of  the  road.  Boston,  etc, 
Co.  V.  Chesapeake  <fc  O.  R  R.  Co.,  76 
Va.180. 

^  Miltenberger  v,  Loganspoit  Kail- 
way,  106  U.  S.  286.  See  Ya.  A  Ahi. 
Coal  Co.  V.  C.  R.  R.  ft  B.  Co.  of  6a., 
170  U.  S.  355. 
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earnings  of  the  receivership,  or  even  the  corpus  of  the  property, 
ander  the  order  of  the  court,  with  a  priority  of  lien.  Yet  the 
discretion  to  do  so  should  be  exercised  with  very  great  care. 
The  payment  of  such  debts  stands  prima  facie  on  a  different 
basiB  from  the  payment  of  claims  arising  under  the  receiver- 
ship, while  it  may  be  brought  within  the  principle  of  the 
latter  by  special  circumstances.  It  is  easy  to  see  that  the 
payment  of  unpaid  debts  for  operating  expenses,  accrued  within 
ninety  days,  due  by  a  railroad  company,  suddenly  deprived  of 
the  control  of  its  property,  due  to  the  operatives  in  its  employ, 
whose  cessation  from  work  simultaneously  is  to  be  deprecated, 
in  the  interest  both  of  the  property  and  of  the  public,  and  the 
payment  of  limited  amounts  due  to  other  and  connecting  lines 
of  road  for  materials  and  repairs  and  for  unpaid  ticket  and 
freight  balances,  the  outcome  of  indispensable  business  rela- 
tions, where  a  stoppage  of  the  continuance  of  such  business 
relations  would  be  a  probable  result,  in  case  of  non-payment, 
the  general  consequences  involving  largely,  also,  the  interests 
and  accommodation  of  travel  and  traffic,  may  well  place  such 
payments  in  the  category  of  payments  to  preserve  the  mort- 
gaged property  in  a  large  sense,  by  maintaining  the  good-will 
and  integrity  of  the  enterprise,  and  entitle  them  to  be  made  a 
first  lien. "  ^ 


^  Miltenberger  v.  Logansport  Rail- 
way, 106  U.  S.  286, 311.  A  debt  from 
a  railroad  company  for  car  rental 
accming  prior  to  the  receiyership 
waa  not  given  priority  over  mort- 
gage debt;  but  a  similar  debt  for 
ear  rental  aubsequent  to  receivership 
allowed  in  Thomas  o.  Western  Car 
Co.,  149  U.  S.  95.  See,  also,  Union 
Trust  Co.  v.  Illinois  Midland  Ry. 
Co.,  117  XJ.  S.  434;  Kneeland  v. 
Foundry  and  Machine  Works,  140 
U.  S.  592;  Williamson  v.  Washing- 
ton City,  etc.,  R.  R  Co.,  83  Gratt. 
(Ya.)  624;  Poland  v.  LamoHle  Val- 
ley R.  R.  Co.,  62  Vt  144.  Compare 
Hand  v.  Savannah,  etc.,  R.  R.  Co., 
17  S.  O.  219,  266;  Ex  parte  Benson 
4k  Co.,  18  S.  C.  88;  Ex  parte  Caro- 
lina Nat.  Bk.,  ib.  289;  Denniston  v. 


Chicago,  Alton,  etc.,  R.  R.  Co.,  4 
Biss.  414;  M'Cormack  v.  Salem  R*y 
Co.,  34  Or.  543.  When  bondholders 
suffer  certain  persons  to  act  as  re- 
ceivers, and  issue  negotiable  certifi- 
cates, which  come  into  the  hands  of 
bona  fide  holders  for  value,  the  bond- 
holders cannot  set  up  that  the  re- 
ceivers were  improperly  appointed. 
Langdon  m.  Vermont,  etc.,  R.  R.  Co., 
53  Vt.  228;  see  Humphreys  v.  Allen, 
101  111.  490.  But  it  has  been  held 
that  receiver's  certificates  payable 
to  a  given  person  **  or  bearer "  are 
not  negotiable,  and  when  issued 
without  benefit  or  coDsideration  to 
the  receivership,  so  that  the  payee 
could  not  have  recovered  on  them 
against  funds  in  the  hands  of  the 
receiver,    cannot   be    recovered    on 

818 


§  825.]     THS  I#AW  OF  PRIVATE  GOBPOBATIOK8.  [CHAP.  XYH. 

§  824a.  The  Sapreme  Coart  haB  recently  spoken  some 
words  of  warning  as  to  these  matters :  '^  The  appointment  of  a 
receiver  vests  in  the  conrt  no  absolute  control  over  the  prop- 
erty, and  no  general  authority  to  displace  vested  contract 
liens.  Because  in  a  few  specified  and  limited  cases  this  court 
has  declared  that  unsecured  claims  were  entitled  to  priority 
over  mortgage  debts,  an  idea  seems  to  have  obtained  that  a 
court  appointing  a  receiver  acquires  power  to  give  such  prefer- 
ence to  any  general  and  unsecured  claims.  .  .  .  Can  anything 
be  conceived  which  more  thoroughly  destroys  the  sacredness 
of  contract  obligations  ?  One  holding  a  mortgage  debt  upon 
a  railroad  has  the  same  right  to  demand  and  expect  of  the 
court  respect  for  his  vested  and  contracted  priority  as  the  bolder 
of  a  mortgage  on  a  farm  or  lot.  So,  when  a  court  appoints  a 
receiver  of  railroad  property,  it  has  no  right  to  make  that  re- 
ceivership conditional  on  the  payment  of  other  than  those  few 
unsecured  claims  which,  by  the  rulings  of  this  court,  have  been 
declared  to  have  an  equitable  priority.  No  one  is  bound  to 
sell  to  a  railroad  company  or  to  work  for  it,  and  whoever  has 
dealings  with  a  company  whose  property  is  mortgaged  most 
be  assumed  to  have  dealt  with  it  on  the  faith  of  its  personal 
responsibility  and  not  in  expectation  of  subsequently  displac- 
ing the  priority  of  the  mortgage  liens.  It  is  the  exception 
and  not  the  rule  that  such  priority  of  liens  can  be  displaced."^ 

§  825.  In  respect  of  the  statutory  individual  liability  of 
shareholders  it  is  said  that  '^a  creditor  who  moves 
Us^m^f  fi^s^  ^^^  proceeds  so  far  as  to  establish  his  right  to 
^dera  ^^®  *^®  property  of  a  stockholder,  or  to  bring  his 
Priorities  of  suit,  obtains  a  priority  of  right  in  the  fund  which 
the  statute  has  in  effect  set  apart  for  the  payment  of 
his  debt.    By  such  proceedings,  and  the  institution  of  a  suit 


againBt  such  funds  by  a  bona  fide 
holder  for  value.  Turner  v.  Peoria 
and  S.  R.  R.  Ck).,  95  111.  134. 

^  Eneeland  0.  American  Loan  Co., 
136  U.  S.  89,  97.  Opinion  of  court, 
per  Brewer,  J.  See  Morgan^s  Co.  v. 
Texas  Central  Ry.  Co.,  137  U.  S.  172. 
Compare  Quincy  R.  R.  Co.  v.  Hum- 
phreys, 145  U.  S.  82;  Va.  &  Ala.  Coal 
Co.  V.  C.  R.  R.  <fe  B.  Co.  of  Ga.,  170 
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U.  S.  355.  The  principle  of  Fosdick 
V,  SchaU  has  never  been  applied  ex- 
cept in  the  case  of  a  railroad  com- 
pany. Wood  0.  Guarantee  Trust  Co., 
128  U.  S.  416;  Int.  Trust  Co.  ».  Uni- 
ted Coal  Co.,  27  Colo.  246,  collecting 
authorities  ;  followed  in  Standley  v. 
Hendrie,  etc,  ITf'g  Co.,  27  Cola 
33t 
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within  the  period  £[xed  by  the  statute,  he  acquires  a  right  to 
recover  against  the  stockholder  to  the  amount  of  his  stock, 
with  which  no  creditor  subsequently  moving  can  rightfully 
interfere,  and  any  payment  made  to  such  subsequently  moving 
creditor  by  such  stockholder  must  be  regarded  as  a  payment 
in  his  own  wrong."  ^  The  case,  however,  in  which  these  re- 
marks occur,  arose  under  the  construction  of  a  particular 
statute,  and  consequently  is  to  be  applied  with  caution.^ 

§  82G.  When  an  action  has  been  instituted  by  part  of  the 
creditors  of  an  insolvent  corporation  for  the  benefit  of  all  the 
creditors,  against  the  shareholders  to  enforce  the  (limited) 
statutory  liability  of  the  latter,  no  creditor  can  acquire  priority, 
or  institute  a  separate  suit  for  the  enforcement  of  such  liability 
on  his  own  behalf.' 


1  Cole  V.  Butler,  43  Me.  401,  404, 
per  May,  J.,  approved  in  logalls  v. 
Cole,  47  Me.  530,  541.  Accord, 
JoDes  V.  Wiltberger,  42  Ga.  575;  The- 
bus  9.  Smiley,  110  111.  316. 

'  Semble  contra,  Pfohl  v.  Simpson, 
74  N.  Y.  137;  Donnelly  v.  Mulhall, 
12  Mo.  App.  139.  In  Illinois  a  cred- 
itor obtains  a  prior  lien  only  through 
a  final  judgment  in  his  favor.    Chi- 


cago v.'Hall,  108  111.  342;  but  see 
Thebus  v.  Smiley,  110  111.  316.  Com- 
pare State  Sayings  Ass^n  v.  Kellogg, 
63  Mo.  540. 

»  Wright  V,  McCormack,  17  Ohio 
St  86;  Pfohl  V.  Simpson,  74  N.  Y. 
137.  See  Pollard  v.  Bailey,  20  WaU. 
520.  Also,  specially,  §§  725,  726, 
704^-706. 
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PRESENT  METHODS  OF  FORMING  A  CORPORATION. 

Although  in  England  oorporations  may  have  come  into  ex- 
istence by  the  common  law  or  by  prescription,  there  has  never 
been  any  sanction  for  such  a  formation  of  a  private  corporation 
in  the  United  States.  Here  the  rule  is  aniversal  that  no  body 
of  persons  can  become  a  body  corporate  without  following  the 
plan  prescribed  for  that  purpose  by  a  law  of  Congress  or  a 
statute  of  the  legislature  of  that  state  wherein  incorporation 
takes  place.  While  it  is  not  essential  that  all  the  terms  of  a 
statute  should  be  strictly  complied  with  in  order  to  effect  an 
incorporation,  it  yet  is  clear  that  incorporation  cannot*  be  ef- 
fected simply  by  contracts  among  individuals,  and  that  it  re- 
salts  only  from  substantially  following  the  appropriate  statute. 

Such  statutes  differ  broadly  in  the  different  states  and  also 
differ  in  the  same  state,  according  to  the  various  kinds  of  cor- 
porations. Under  the  simplest  of  these  statutory  plans,  incor- 
poration is  effected  simply  by  filing  a  paper  in  the  office  of  the 
Secretary  of  State.  Under  the  most  complicated  there  are 
such  preliminaries  as  subscriptions  to  stock,  consents  of  various 
outside  interests,  and  other  formalities. 

On  account  of  the  great  number  and  variety  of  the  statutory 
requirements,  the  details  of  the  formation  of  corporations  are 
not  within  the  scope  of  such  a  treatise  as  the  present.  It  is, 
however,  of  importance  to  note  the  principles  lying  back  of  all 
proceedings  for  the  formation  of  corporations.  The  legal 
questions  to  be  considered  by  the  promoters  of  a  corporation 
naturally  differ  with  the  different  objects  which  they  may  wish 
to  attain  by  incorporation.  One  object  always  in  mind  is  to 
obtain  the  public  sanction  to  be  a  corporation,  and  receive  the 
two  chief  rights  appertinent  thereto,  viz :  the  right  to  a  name 
and  the  right  to  a  succession  of  interests.  This  is  popularly 
termed  the  obtaining  of  the  franchise  to  be  a  corporation.  The 
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next  object — which  is  occasionally  very  prominent,  and  at  times 
of  no  importance — is  to  obtain  certain  privileges  from  the  public 
authority.  Some  of  these  privileges  are  the  right  of  eminent 
domain,  (in  instances  of  corporations  like  railroads,  which  sub- 
serve the  public  use,)  the  right  to  issue  credits  and  receive  de- 
posits, (as  that  of  banks  or  trust  companies,)  the  right  of  do- 
ing certain  acts  in  certain  places,  whether  exclusively  or  not, 
(as  to  furnish  water,  or  to  run  a  ferry,  or  to  occupy  the  streets 
of  a  municipality).  These  are  the  "  franchises  "  which  pertain  to 
a  corporation.  A  third  object  is  the  regulation  of  the  respective 
rights,  duties  and  liabilities  of  the  body  corporate,  stockhold- 
ers, creditors  and  directors,  either  of  one  class  as  against  an- 
other, or  one  member  of  a  class  as  against  another  member  of 
the  same  class  or  other  classes.  The  fourth  and  last  object 
(not  always  mentioned)  is  the  minimizing  of  taxation. 

With  these  four  objects  in  mind,  the  promoters  first  select  a 
state  wherein  to  incorporate.  In  the  early  part  of  the  nine- 
teenth century,  the  ordinary  method  of  incorporation  was  by 
special  act  of  the  Legislature  of  some  state.  The  difficulties 
of  obtaining  such  special  act,  the  attendant  expenses,  and  the 
abuse  of  giving  to  one  what  was  denied  to  another,  led  to 
amendments  in  the  constitutions  of  almost  all  of  the  states,  for- 
bidding such  special  charters.  There  were  substituted  general 
statutes,  by  following  which  incorporation  could  be  attained. 
The  most  celebrated  of  these  general  statutes  were  those  en- 
acted by  the  Legislature  of  the  state  of  New  York  between 
the  years  1847  to  1854.  These  comprised  different  statutes  for 
different  kinds  of  corporations:  one  method  for  a  railroad, 
another  for  a  bank,  another  for  an  insurance  company,  and  yet 
another  for  an  ordinary  business  enterprise.  The  other  states 
for  the  most  part  followed  the  plan  of  the  New  York  statutes. 
Up  to  the  present  time,  in  regard  to  corporations  demanding 
special  privileges,  the  statutory  requirements  are  practically 
dike  throughout  the  states  of  the  Union.  The  tendency  is 
general  to  impose  additional  safeguards  against  the  indiscrimi- 
nate grant  of  incorporation  to  such  kind  of  enterprises.  ¥ot 
instance,  in  New  York,  incorporation  for  railway  purposes  is 
not  now  permitted  until  the  Board  of  Railway  Commissioners 
has  approved  of  the  enterprise  after  due  hearing  (section  59  of 
the  Railway  Law).  The  like  rule  obtains  in  Massachoaetts. 
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These  public  authorities  must  also  be  consulted  in  regard  to 
any  important  change  in  the  corporate  affairs,  such  as  the  is- 
suing of  bonds.  Inasmuch  as  the  Legislatures  of  almost  all  of 
the  states  have  taken  substantially  a  parallel  course  in  regard 
to  such  incorporations,  the  method  usually  adopted  is  to  in- 
corporate in  the  state  where  such  an  enterprise  is  to  be  located. 
Where  railways  run  through  different  states,  incorporation  is 
often  taken  out  in  each  of  them.  Banks  are  almost  universally 
incorporated  in  the  state  where  the  bank  is  located;  while 
insurance  companies  are  incorporated  where  their  main  office 
and  financial  affairs  are  conducted. 

In  sharp  contrast  with  this  situation  of  general  uniformity 
as  to  corporations  that  desire  special  privileges,  the  Legislators 
of  the  different  states  have  taken  very  divergent  courses  re- 
garding incorporation  where  the  object  is  merely  existence, 
appropriate  internal  regulations,  and  avoidance  of  taxation. 
On  the  one  side,  the  states  of  New  Jersey  and  West  Virginia 
have  enacted  a  series  of  laws  by  which  in  return  for  a  compar- 
atively small  tax,  the  right  to  be  a  corporation  is  universally 
granted  and  under  just  such  a  charter  as  the  promoters  think 
best  for  themselves.  The  'Sew  Jersey  statutes  have  permitted 
a  body  of  promoters  to  set  forth  in  their  certificate  of  incor- 
poration exactly  such  a  plan  as  they  desire  for  the  measure- 
ment of  the  rights,  duties,  and  obligations  of  all  who  are  or 
may  be  interested  in  the  corporation.  That  has  been  done 
upon  the  theory  that  it  was  a  m^^tter  of  private  concern,  which 
those  interested  or  to  be  interested,  should  regulate  to  suit 
themselves,  substantially  without  interference  on  the  part  of 
the  state.  This  tendency  was  looked  upon  with  a  great  dis- 
favor by  New  York,  Massachusetts  and  Pennsylvania.  Not- 
withstanding the  adverse  attitude  of  their  L^slatures  and 
public  authorities,  enterprises  to  be  conducted  in  the  latter 
states  were  being  continually  organized  under  the  New  Jersey 
statutes.  The  Legislatures  put  numerous  restrictions  on  the 
right  of  foreign  corporations  to  do  business  within  their 
states.  Nevertheless,  in  spite  of  such  restrictions,  those  in- 
terested in  corporations  continued  to  prefer  the  plan  of  the 
New  Jersey  statutes.  Some  two  years  ago,  the  Legislature  of 
New  York  modified  its  corporation  laws  by  simplifying  the 
method,  lessening  the  tax  on  incorporation,  adopting  the  New 
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Senmy  plan  hy  wbich  the  valae  of  the  property  for  which  the 
stock  is  issued  is,  in  the  absence  of  actual  fraud,  conclasiYely 
presumed  to  be  the  same  as  the  value  of  the  stock,  doing  away 
with  onerous  penalties  for  failure  to  file  reports,  and  in  other 
ways  assimilating  the  statutory  plan  of  incorporation  to  mod- 
ern business  methods. 

The  formation  of  an  ordinary  business  enterprise  at  the 
present  time  has,  therefore,  resolved  itself  practically  into 
drafting  a  plan  under  which  the  affairs  of  all  interested  there- 
in are  to  be  regulated.  This  plan  is  embodied  in  the  certificate 
of  incorporation.  It  sets  forth,  among  other  details,  the  name 
of  the  corporation,  the  various  objects  of  the  corporation,  and 
its  capital  stock.  Under  the  heading  of  its  objects,  there  is 
scope  for  restriction  upon  what  it  may  do,  if  that  is  what  the 
incorporators  desire  for  the  protection  of  one  as  against  the 
other,  or  of  amplification  to  such  an  extent  that  it  may  do  any- 
thing and  everything,  thereby  eliminating  almost  entirely 
questions  of  ultra  vires.  The  certificate  may  also  state  what 
powers  one  class  of  stockholders  shall  have  as  against  another, 
who  shall  elect  the  directors,  what  shall  be  the  powers  of  the 
directors,  what  limitations  shall  be  thereon,  what  shall  be  the 
restrictions  against  mortgages  upon  the  property,  etc.  In  short 
the  certificate  of  incorporation  becomes  a  comprehensive  basic 
contract,  which  is  to  be  read  into  all  other  contracts  thereafter 
made  in  regard  to  any  matters  of  that  corporation.  There  are 
provisions  for  the  Amendment  .of  the  original  charter,  by  con- 
sent of  certain  members,  or  a  proportion  of  the  people  in- 
terested. 

It  is  manifest  from  this  resume  of  the  present  method  of  the 
formation  of  corporations,  that  where  a  corporation  is  care- 
fully formed,  there  is  now  substantially  no  restraint  put  upon 
it  by  the  public  authority,  unless  it  desires  or  has  obtained  some 
special  public  privileges.  Corporations  of  the  most  enormous 
magnitude  now  regulate  themselves  with  almost  the  same 
amount  of  secrecy  as  a  private  individual  gives  to  his  own  af- 
fairs. The  almost  unvarying  attitude  of  the  courts  to  an  in- 
quisitive stockholder  or  creditor,  is  that  no  rights  will  be  ac- 
corded to  them,  so  long  as  the  corporate  body  apparently 
moves  along  the  contract  lines  laid  down  in  its  certificate  of 
incorporation.  The  stockholder  or  creditor  became  such  with 
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that  in  inindy  and  must  not  look  for  the  old  ^^  visitorial "  rights 
of  the  state  to  assist  him. 

This  matter  of  the  formation  of  corporations  is  the  subject 
of  continual  change.  The  question  is  not  altogether  a  legal 
one,  bat  becomes  also  an  economic  and  political  one.  Changes 
in  the  method  of  incorporation  will  doubtless  follow  as  solu- 
tions may  be  reached  of  the  problems  relating  to  the  great 
trosts  and  monopolies  which  have  recently  arisen.  The  sub- 
ject-can only  be  dealt  with  at  present  as  one  which  is  in  the 
transition  stage. 
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APPENDIX. 


PRESENT  METHODS  OF  FORMING  A  CORPORATION. 

Although  in  England  corporations  may  have  oome  into  ex- 
istence by  the  common  law  or  by  prescription,  there  has  never 
been  any  sanction  for  snch  a  formation  of  a  private  corporation 
in  the  United  States.  Here  the  mle  is  nniversal  that  no  body 
of  persons  can  become  a  body  corporate  without  following  the 
plan  prescribed  for  that  purpose  by  a  law  of  Congress  or  a 
statute  of  the  legislature  of  that  state  wherein  incorporation 
takes  place.  While  it  is  not  essential  that  all  the  terms  of  a 
statute  should  be  strictly  complied  with  in  order  to  effect  an 
incorporation,  it  yet  is  clear  that  incorporation  cannot*  be  ef- 
fected simply  by  contracts  among  individuals,  and  that  it  re- 
salts  only  from  substantially  following  the  appropriate  statute. 

Such  statutes  differ  broadly  in  the  different  states  and  also 
differ  in  the  same  state,  according  to  the  various  kinds  of  cor- 
porations. Under  the  simplest  of  these  statutory  plans,  incor- 
poration is  effected  simply  by  filing  a  paper  in  the  office  of  the 
Secretary  of  State.  Under  the  most  complicated  there  are 
such  preliminaries  as  subscriptions  to  stock,  consents  of  various 
outside  interests,  and  other  formalities. 

On  account  of  the  great  number  and  variety  of  the  statutory 
requirements,  the  details  of  the  formation  of  corporations  are 
not  within  the  scope  of  such  a  treatise  as  the  present.  It  is, 
however,  of  importance  to  note  the  principles  lying  back  of  all 
proceedings  for  the  formation  of  corporations.  The  legal 
questions  to  be  considered  by  the  promoters  of  a  corporation 
naturally  differ  with  the  different  objects  which  they  may  wish 
to  attain  by  incorporation.  One  object  always  in  mind  is  to 
obtain  the  public  sanction  to  be  a  corporation,  and  receive  the 
two  chief  rights  appertinent  thereto,  viz:  the  right  to  a  name 
and  the  right  to  a  succession  of  interests.  This  is  popularly 
termed  the  obtaining  of  the  franchise  to  be  a  corporation.  The 
62  817 
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ABANDONMENT  OF  CHABTER,  433,  434. 

ABUSE   OF   GORPOBATE   POWERS,   corporation   liable  for   damage 

caased  by,  169. 
ABUTTING  OWNEBS  ON  STBEETS,  175-177. 
ACCEPTANCE  OF  AMENDMENT  TO  OHABTER,  227,  580,  note. 

estoppel  to  deny,  146,  note. 

when  shareholder  may  enjoin,  557. 
ACCEPTANCE  OF  BENEFIT.    See  Batifioation. 
ACCEPTANCE  OP  CHABTEB,  449. 

ACCEPTANCE  OF  SUBBENDEB  OF  FBANCHISES,  433,  484. 
ACCOMMODATION  CEBTIFICATIONS  BY  BANKS,  244. 
ACCOMMODATION    ENDOBSEMENTS    BY    BANKS,   244,   note,   286, 

note. 
ACCOUNTING  : 

by  corporations  for  benefits  recelTed  under  tUtra  tires  contracts,  810. 

specific  chattels,  811-618. 

money,  811. 

illegal  ultra  vires  contracts,  818. 

by  other  party  for  benefits  received  under  ultra  vires  contracts,  314. 
See  Sbobbt  Profits. 
ACQUIESCENCE.    See  Batifioation. 
ACTIONS.    See  Suits  bt  and  against  Cobpobationb. 
ACTS  DONE  ON  BEHALF  OF  COBPOBATIONS : 

when  franchises  a  protection  from  liability  for,  167-170. 

when  franchises  not  a  protection  from  liability  for,  171-177. 

of  body  corporate,  when  binding,  180-188. 
formalitieB  required,  184-187. 

See  AeBNTS,   Dibbgtors,   Prbsidbnt,    Cashibb,    IiiLboal    Aots, 
ToBTS,  Ultba  Yibbs. 
ACTS  DONE  WITHOUT  THE  STATE  INCOBPOBATING  THE  COB- 
POBATION: 

the  two  qnestions,  879. 

legal  effect  of  the  act  within  the  limits  of  the  home  state,  880^882. 

legal  effect  of  the  act  in  the  foreign  state,  888. 

comity  among  states,  884. 

limits  to  this  comity,  886. 

ftoeign  corporations  cannot  exercise  special  franchises,  886. 
-  nor  act  contrary  to  the  laws  or  public  policy  of  the  state,  387,  388. 

nor  do  acts  beyond  their  powers,  389^91. 
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ACTS  DONE  WITHOUT  THE  STATE,  IBrc-^canUnued). 

actions  against  foreign  corporations,  392. 

by  one  foreidni  corporation  against  another,  80S. 

penal  proTisions  not  enforced  outside  the  state  enacting  them.     Stat- 
utory liability,  398. 

jurisdiction  over  assets  of  foreign  corporations,  394. 

service  on  foreign  corporations,  395,  396. 

statutes  regulating  service,  897. 

New  York  doctrine,  898. 

proceedings  in  rem^  899. 

statutes  imposing'terms  on  foreign  corporations,  400. 

effect  of  non-compliance  with  these  statutes,  401. 

statutes  of  limitations,  402. 

status  of  a  body  of  men  incorporated  by  the  legislation  of  two  or  more 
states,  408^108. 
ADJOURNED  MEETINGS,  574. 
ADMINISTRATOR,  foreign  corporation  as,  384. 
ADMISSIONS  OP  CORPORATE  AOENTS,  210. 

of  president,  235  note. 
AOENTS  OF  CORPORATIONS: 

promoters  in  what  respects  agents,  82-84. 

need  not  be  appointed  by  deed  under  the  corporate  seal,  S48. 

validity  of  their  acta,  general  principles,  191-193. 

effective  limitations  on  authority  of,  194. 

Class  L,  where  other  party  is  charged  with  notice,  105. 
effect  of  by-laws,  196,  197. 

Class  II.,  where  other  party  has  actual  knowledge,  198,  190. 
Class  ni.,  where  course  of  agent^s  employment  indicates  the 
limitations,  200,  202. 

authority  of,  dependent  on  actual  functions,  202. 

affect  of  extrinsic  facta  on  validity  of  contract  of,  208-200,  284,  286. 

certification  of  their  authority  by,  207-209. 

fraud  of,  when  corporation  cannot  plead,  207. 

fraud  of,  subscriptions  obtained  by,  628-526. 

admissions  of,  210. 

notice  to,  210. 

ratifying  unauthorised  acts  of,  211-217,  266. 

delegaUon  of  authority  by,  233,  284. 

authority  of,  when  expires,  236. 

manner  of  action,  non-observance   of  formalities  by,  247-262.     See 

FORMAIilTIBS. 

approval  of  acta  by  other  agenta,  262. 

cannot  bind  corporation  by  ultra  tires  acts,  266,  267. 

cannot  represent  corporation  when  dealing  with  themselves,  628-681. 

compensation  of,   646-648.     See  Dibbctobs,   Pbesidemt,   Casbieb, 

TREASUBEB,     SeCBETABT,     SXATIOZr    AgXNT,     iKBUBAZrOB    AOEHT, 

Tellbb,  Torts. 
AGREEMENT  BETWEEN  THE  CORPORATORS,  81. 
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ALIENATE  PROPERTY,  power  of  corporations  to,  130. 

ALLOT  SHARES,  power  to,  directors  cannot  delegate,  234.    See  Shabbs 

OF  Stock. 
ALTERATION  OF  CHARTERS  OR  ENABLING  ACTS: 

state  cannot  alter  unless  it  h^  reserved  the  power  to,  450,  453,  557. 

power  to,  may  be  reserved  to  the  state,  464. 

by  statute  or  constitutional  provision,  464,  496. 

power  reserved  to  prevents  exiacence  of  contracts  between  corporation 
and  state,  496,  497. 

contract  between  corporators  subject  to  it,  498. 

limitations  in  the  power  to,  499-502. 

effect  of  on  subscriptions  to  shares,  580-535. 

release  of  subscribers  thereby,  531-535. 
AMALGAMATION.    See  Consolidation. 

AMENDMENT  OF  CHARTER,  acceptance  of,  227,  449,  note,  580,  not«» 
557. 

See  AxTSBATiON  of  Chastbbs. 
AMOTION,  14,  note,  649, 650. 

court  of  equity  cannot  pronounce  judgment  of,  581. 
ANALOGY,  danger  of  reasoning  from,  67-69,  717. 
ANALYSIS  OF  THE  NOTION  OF  A  CORPOUATION,  23-51. 

the  two  meanings  of  the  term  '*  corporation,"  23. 

meaning  of  the  terms  **  legal  institution,"  and  ''  legal  relation,"  24-27. 

the  constitution  of  a  corporation,  28-30. 

incorporation,  28-30. 

fundamental  agreement  between  the  corporators,  31. 

the  corporate  funds,  32,  33. 

legal  relations  in  respect  to  the  corporate  funds.  34,  35. 

result  of  the  analysis,  36. 

persons  between  whom  exist  the  legal  relations  in  raspect  of  the  cor- 
porate enterprise,  37. 

corporate  management,  38. 

order  of  treatment,  39. 

general  nature  of  the  legal  relations  existing  in  respect  of  the  corporate 
enterprise,  40. 

trust  relations,  41-47. 

the  corporation  also  a  body  of  men,  48-50. 

the  legal  person,  51. 
ANNUAL  REPORTS.    See  Rbpobts. 
APPEAR  AS  DEFENDANT,  a  corporation  can,  143. 

a  foreign  corporation  can,  896,  note. 
APPOINTMENT  OF  AGENTS,  248. 
ARBITRATION,  corporations  may  refer  matters  to,  137. 
ASSAULT,  liability  of  corporations  for,  344. 
ASSENT,  of  shareholders  to  mortgage,  185, 186. 

corporation  cannot,  as  shai-eholder  in  itself,  assent  to  mortgage,  136, 
note. 
ASSESSMENTS.    See  Calls. 
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ASSETS  OF  CORPORATIONS: 

■tatiia  of,  82,  88. 

legal  relations  in  respect  to,  34,  85,  41-47. 

trust  fund  for  creditors,  054,  655. 

creditors  may  follow,  556^  657. 

restrain  misapplication  of,  657-559. 

assignments  of  for  creditors,  130,  608. 
ASSIGNEE  OF  INSOLVENT   CORPORATION,  may  0Q«  for  saUcrip- 

tions,  542. 
ASSIGNMENTS  FOR  CREDITORS,  130,  668. 

made  by  directors,  225,  230,  note,  668,  note. 
ASSIGNMENT   OF   SUBSCRIPTIONS   TO   SHARES   IN  A  FUTURE 

CORPORATION,  101,  102. 
ASSOCIATIONS.    See  Jourr  Stock  AssooiATioifs. 
ATOACHMEMT  OF  SHARES,  700. 

does  not  incumber  property  of  the  corporation,  567,  note. 

in  foreign  corporation,  302,  note. 
ATTORNEY,  corporation  may  appear  by,  148. 

managing  officers  may  employ,  202. 
AUSTIN'S  ANALYSIS  OF  A  LAW,  430. 
AUTHORITY,  delegation  of  by  directors,  288. 
AUTHORITY  TO  FORM  A  CORPORATION: 

in  the  Roman  law,  4. 

in  the  common  law,  12. 

BAGGAGE,  liability  of  carriers  for,  855. 
BANKRUPTCY.    See  Insolyknot,  WiNDure-UP. 
BANKS  : 

when  cannot  establish  branches,  121,  note. 

may  loan  money,  161. 

may  deal  in  exchange,  161. 

may  purchase,  discount,  and  collect  notes  and  bills,  161. 

may  receiye  special  deposits  as  gratuitous  bailee,  161,  337. 

liability  for  special  deposits,  161,  887,  846. 

may  conyey  property,  161. 

power  of  to  guarantee,  267. 

may  make  covenants  of  warranty,  161. 

may  not  subscribe  to  stock  in  a  railroad  company,  161,  267. 

liability  on  checks  certified  by  cashier  or  teller,  242-245. 

liability  on  raised  checks  certified  by,  245, 246. 

liability  for  money  paid  on  forgeries,  109,  072. 

relations  to  depositors,  672. 

lien  on  deposits,  678. 

prohibited  loans  by,  301. 

exceasiTe  interest  taken  by,  208. 

prohibited  circulating   notes   issued   by,  206, '200.    See  Nattional 
Banks,  Savings  Banks,  Cashier. 
BENEFIT   OF   TRANSACTION,    acceptance   of,   211,  214.    8m   Rati- 
fication. 
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BENEFIT,  let-off  against  amount  of  compensation  for  property  taken,  179. 
BEQUEST  OF  SHARES,  right  to  dividends,  799,  801. 
BILLS  AND  NOTES,  issued  by  corporations,  205,  285,  299. 
BILLS  OF  LADING  : 

effect  of  provisions  in  to  limit  liability  of  carrier,  858,  859. 

liability  of  railroad  company  to  those  who  make  advances  on,  901. 
BLAGESTONE'S  view  of  a  corporation,  14,  15. 
BOARD  OF  DIRECTORS.    See  Dibbctobs. 
BODY  CORPORATE  : 

consists  of  whom,  48-50. 

acts  of,  when  binding,  180-188. 

manner  of  acting,  184-187.    See  Lboal  Effbof  of  Acts  doitb  bt  ob 

ON  BEHALF  OF  COBPOBATIONS,  ULTBA  YiBBS. 

cannot  act  outside  the  state,  882. 
BONDS: 

corporation  may  issue,  125. 

Issued  before  incorporation,  90,  note. 

situs  of  for  taxation,  479. 

when  negotiable,  679. 

effect  of  inyalid  provisions  in,  677,  678. 

purchase  of  by  directors,  633. 

that  some  are  invalid  may  not  affect  mortgage  security  for  the  reat  of 
the  issue,  678,  note.    See  Municipal  Bonds. 
BONDS  CONVERTIBLE  INTO  STOCK,  541,  note,  679. 
BONDHOLDERS,  674-682. 

officers  of  corporations  may  act  as  trustee  for,  629,  note. 

affected  with  notice  of  terms  of  the  mortgage,  674. 

and  bound  by  them,  816. 

under  railroad  mortgages,  676. 

under  mortgages  of  rolling  stock,  676. 

rights  of,  how  affected  by  invalid  provisions  in  mortgages,  677,  678. 

remedies  of,  682,  815,  note. 

when  not  necessary  parties  to  suit  by  trustee  to  foreclose,  815,  notes. 

legal  relations  among,  815-820. 

on  reorganization  of  debtor  coi^porations,  816a. 
between  and  contractors,  817. 
between  and  other  creditors,  820-824. 

under  mortgages  of  separate  poi*tions  of  railroad,  819. 

appointment  of  receiver  at  suit  of,  821,  822. 

priority  of  receiver's  orders  over  claims  of,  828. 

bonds  held  by,  negotiable,  679. 

coupons,  680.    See  CBBDrroBS,  Tbustees  undkb  Railroad  Mobt- 
oaobs. 
"BONUS"  STOCK,  issue  of,  522a,  7026. 
BOOKS  OF  CORPORATION: 

interpolations  in,  263. 

evidence  to  prove  subscriptions,  268. 
to  prove  organization  meeting,  26S. 
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BOOKS  OP  CORPORATION— (continued). 

when  not  against  outsiders,  263. 
right  of  shareholders  to  inspect,  685. 

of  directors  to  inspect,  808. 

mandamus  to  inspect,  585,  808. 
a  mandamus  lies  to  compel  outgoing  officers  to  sun-ender,  660,  note. 
BORROW  MONEY  : 

power  of  corporation  to,  125-127. 

mining  superiDtendent  cannot,  202. 

nor  treasurer  of  savings  bank,  202. 

liability  of  corporations  for,  214-216,  232,  286,  311. 

cashier  may,  240. 

power  of  directors  to,  209,  225. 
statutory  limitations  on  amount,  205,  286. 
BRANCHES,  power  of  corporations  to  establish,  121,  note. 
BURDEN  OF  PROOF  OF  CONTRIBUTORY  NEQLIGENOE,  876. 

See  Pbbsumptions. 
BUSINESS,  place  of. 

power  of  corporation  to  change,  121,  note,  382. 
when  foreign  corporations  must  state,  400. 
BY-LAWS : 

power  of  corporations  to  make,  6,  12,  14,  19,  582. 

where  resident,  582. 

CTidenoe  against  shareholders,  582,  note, 
must  be  reasonable  and  not  contrary  to  law,  583. 
cannot  create  statutory  liability,  583. 
regulating  transfers  and  alienations  of  shares,  688. 
repeal  of,  584. 

creating  lien  on  shares,  601,  602. 
outsiders,  when  not  affected  with  notice  of,  196,  197. 
when  ordinarily  disregarded  do  not  ailect  rights  of  outsiders,  197. 
liability  of  sayings  bank  for  moneys  paid  in  violation  of,  199  and  note. 
transfers  of  shares  in  violation  of,  589,  594. 
liability  of  directors  for  acts  in  violation  of,  616-619. 
may  provide  for  removal  of  officers,  649. 

CALLS: 

illegally  chosen  officers  cannot  make,  540. 

when  a  condition  precedent  to  enforcing  a  subscription,  517,  648,  7 18. 

authority  to  make  cannot  be  delegated,  233,  234,  643. 

may  be  assigned  when  made,  543. 

action  for  cannot  be  sustained  after  forfeiture  of  shares,  646. 

creditors  can  compel  directors  to  make,  703. 

when  necessary  before  creditors  can  sue  shareholders,  703. 

until  made,  statute  of  limitations  does  not  run  against  unpaid  sub- 
scriptions, 709. 
CAPACITIES  OF  CORPORATIONS  AT  COMMON  LAW,  12,  16. 
CAPITAL  AND  INCOME,  status  of  dividends,  799-^1. 
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CAPITAL  STOCK.    See  Stock. 

valaation  of  for  taxation,  477a,  note. 
CARRIER.    See  Common  Cabbisb. 
CASHIER: 

powers  of,  202,  289-243. 

appointment  of,  248. 

baa  power  to  borrow,  240. 

powers  restricted  to  ordinary  business  of  the  bank,  241. 

cannot  bind  banic  as  accommodation  endorser,  241. 

cannot  certify  his  own  check,  241,  note. 

cannot  bind  bank  on  his  own  note,  202,  241. 

fraud  of,  240,  598,  note. 

declarations  of,  240,  note. 

effect  of  notice  to,  215,  240. 

cannot  pledge  assets  for  antecedent  debt,  241,  note. 

certifications  of  checks  by,  243,  244. 

when  not  liable  for  acts  in  violation  of  by-laws,  616,  note. 

prima  facie  entitled  to  compensation,  647,  note. 
CATTLE  ON  RAILROAD  TRACKS,  369. 
CERTIFICATE  OF  INCORPORATION  MUST  BE  FILED,  451,  note. 

liability  of  shareholders,  148.    See  Db  Facto  Corpobation. 
CERTIFICATE  OF  STOCK.    See  Stock  Ckbtifioatb. 
CERTIFICATION  OF  CHECKS,  24^246,  636. 
CHANGE  IN  CORPORATE  ENTERPRISE: 

effect  of  on  subscriptions,  530-535. 

directors  cannot  make,  226,  227. 
CHARGES  BY  RAILROAD  COMPANIES,  power  of  state  to  regulate,  475, 

476a,  4766. 
CHARTER: 

when  fraud  in  obtaining  cannot  be  pleaded,  147. 

embodies  a  contract,  438,  448. 

consideration  for  grant  of,  454. 

acceptance  of  necessary,  449. 

surrender  of,  433,  434. 

judicial  notice  of,  264,  note. 

acceptance  of  amendment  to,  227. 

may  contain  exemptions  from  taxation,  488,  491. 

effect  of  alteration  on  subscription  contracts,  500,  501,  580-585. 

creditors  cannot  prevent  alteration,  665. 

when  shareholders  can  prevent  alteration,  557. 

persons  affected  with  notice  of,  118,  195,  264,  note. 

expiration  of,  150,  note.    See  Dissolution. 

repeal  of,  464,  496-504. 

limitations  on  the  reserved  right  of  the  state  to  alter  and  repeal,  496- 
502. 

judicial  decree,  when  necessary  to  repeal,  503. 

effect  of  repeal,  504.    See  Fbanchises. 
CITIZENS,  in  what  respect  corporations  are  not,  388,  480. 
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CinZEKSHIP  OP  CORPORATIONS  WITH  RESPECT  TO  THE  JURIS- 
DICTION OF  THE  FEDERAL  COURTS,  410^13. 
clMsification  of  corporatiooB,  22a,  b,  c,  d,  e,/. 
COKE'S  VIEW  OF  A  C  ORPORATION,  11-14. 
COLLATERAL  ATTACKS  ON  FRANCHISES.    See  Db  Facto  Cobpo- 

BATION. 

COLLATERAL  SECURITY,  liability  of  penoa  holding  shares  aa»  741, 

748.    See  Plsdob  of  Sharks. 
COMBINATION.    See  Monopoubs,  Con  solid  atioh. 
COMITY  AMONG  STATES,  in  regard  to  foreign  corporations,  384-^90. 
COMMERCE,  power  of  Congress  to  regulate,  474a-474(I,  485. 
COMMISSIONERS,  subscriptions  to  shares  receiTod  by,  91  and  noto. 
COMMITTEES  OF  DIRECTORS,  261,  note. 

powers  and  modes  of  acting,  234. 
COMMON  CARRIER: 

of  passengers,  347,  348. 
«  may  make  rsasonable  regulations,  848. 

as  to  tickets,  348. 
liability  for  baggage,  355. 
liability  for  negligence,  349-^1. 

cannot  stipulate  against  liability  for  negligence,  352-854, 
may  stipulate  against  liability  for  fire,  851. 
limitations  on  liability  for  goods,  356. 
assent  of  shipper  to  limitations  of  liability,  358,  859. 
implied  from  accepting  bill  of  lading,  358,  359. 
effect  of  notices  to  passengers  and  shippera,  359. 
when  liability  begins  and  ceases,  360. 
misdelivery  a  conyersion,  360. 

should  give  notice  to  consignee  of  arrival  of  goods,  360. 
liability  for  delay  in  transportation,  361. 
for  wrong  delivery,  360. 
measure  of  damages,  361. 
for  losses  on  connecting  linek,  354,  862-364. 
not  charged  with  notice  of  contents  of  packages,  369.    See  Ratt.'p^a^ 

COMPAKIBS,  TOBTS. 

state  may  compel  to  perform  their  functions,  454,  455. 
COMMON  LAW  NOTION  OF  A  CORPORATION,  10-22. 

relation  of  the  common  to  the  Roman  law,  10. 

Coke's  idea  of  a  corporation,  11-13. 

Blackstone's  idea  of  a  corporation,  14,  15. 

perpetual  succession,  16. 

capacity  to  sue  and  use  a  corporate  seal,  17. 

capacity  to  hold  lands,  18. 

capacity  to  make  by-laws,  19. 

dissolution,  20. 

doctrine  that  a  corporation  is  a  person,  21,  28. 
COMPENSATION: 

for  crossing  railroad  tracks,  163a. 
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COMPENSATION— ( continued). 
for  property  taken,  171-177. 
for  traoks  laid  in  streets,  175-177. 
measure  of,  178. 

when  portion  of  track  is  taken,  178. 
what  benefits  may  be  set  ofif,  179. 
of  promoters,  86. 

of  directors  and  other  officers  and  agents,  04d-648. 
COMPETITION,  ari-angements  between   railroad  companies  regairding, 

807-309. 
COMPROMISES  OP  ACTIONS: 
corporations  may  make,  187. 
when  cashier  and  president  may  make,  202. 
directors  may  make,  223  and  note,  224. 
CONDEMNING  LAND.    Sea  Eminbnt  Domain. 
CONDITIONS  IN  SUBSCRIPTION  CONTRACTS.  96,  97,  517-^21. 

See  Calls. 
CONDITIONS    PRECEDENT    TO    ENFORCING    STATUTORY    UA- 

BILITY  OF  SHAREHOLDERS,  724. 
CONFESS  JUDGMENT,  corporation  may,  137. 
CONGRESS  : 

corporations  created  by,  467.    See  National  Bahks. 
power  to  regulate  commerce,  474(»-474d,  485. 
power  to  tax,  478. 
CONSENTS  OF  SHAREHOLDERS  TO  MORTGAGE,  185. 
CONSIDERATION  MOVING  TO  STATE  FROM  CORPORATORS,  464. 
CONSIDERATION  OF  SUBSCRIPTION  CONTRACTS,  91-94,  509-512. 
CONSIGNEE  OF  GOODS,  right  of  to  notice  from  the  railroad  company, 

360. 
CONSOLIDATION  : 

of  corporations  created  by  different  states,  408-409. 
differs  from  succession,  415. 

special  authority  requisite,  305,  419,  420,  227,  note, 
effect  of,  421-423. 

on  subscription  contracts,  586. 
nnauthorized  when  not  ground  of  forfeiture,  459,  note, 
when  subscril)er  may  question  validity  of,  539. 
shareholder  may  enjoin,  536. 
creditors  cannot  prevent,  665. 
of  railroad  companies,  effect  on  power  of  county  to  issue  bonds,  323, 

324. 
liability  of  consolidated  corporation  to  creditors,  425-427,  666. 
capacities  of  consolidated  corporation,  424. 
franchises  vest  in  consolidated  company,  424. 
power  to  mortgage  passes  to  it,  424. 
'  eminent  domain  passes  to  it,  424. 
exemptions  from  taxation,  how  affected  by,  491. 
CONSPIRACY,  shareholders  may  sue  corporation  and  officers  for,  560. 
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OCmSTITUTION  OP  A  CORPORATION : 

eoDsisU  of  whftt,  28,  64-66,  448,  468. 

opentiTe  in  regard  to  whitt  acta,  80. 

dual  nature  of,  438. 

eontafna  roles  for  corporate  Bunagement, 

embodies  a  eontnet,  448. 

sbaieboldeiB  may  enjoin  changes  in,  557. 

ereditora  cannot  enjoin  changes  in,  666. 

effect  of   changes  in  <m  subscription  contracts,  530-^535,  788.    See 
Chabtkbs. 
0OK8TRUCTION  COMPANIES,  638,  639. 
CONSTRUCTION  OP  CORPORATE  POWERS  : 

general  principles,  120. 

to  be  construed  reasonably,  121. 

when  to  be  construed  strictly,  122.    See  Cobpobatx  Powkea. 
CONTEMPT,  corporation  may  be  pnniahad  for,  148. 
CONTRACT: 

of  promoters,  76-70. 

liabilities  of  corporation  thereon,  87-80. 

cannot  be  enforced  by  corporation  incorporated  for  an  illegal  purpoae, 
149. 

effect  of  performance  of  ultra  vlre9  oontiacta,  275-28L 

seal,  when  necessary,  248. 

notion  of,  447. 

embodied  in  the  constitution  of  a  corporation,  448,  453. 

between  the  corporation  and  the  atate,  450,  458. 

between  the  corporators,  31,  448,  488. 

parties  to  it,  31. 

to  take  shares  in  a  corporation  to  be  formed,  91-112.    See  Subsgbip- 

TIONS  TO  SBABBS. 

implied  contracts  of  corporations,  249. 
CONTRACT  OF  MEMBERSHIP.    See  Subsoriptigns  to  Shabes. 
CONTRACTOR'S  LIEN  ON  RAILROADS,  817,  818. 
CONTRIBUTION: 

among  promoters  and  proTisional  committeemen,  81. 

among  shareholders,  705,  706,  734,  note,  783, 784. 

among  of&cers,  803-807. 
CONTRIBUTORY  NEGLIGENCE,  873,  376. 

burden  of  proof,  876. 

child  not  guilty  of,  375. 
CONTROL  OF  THE  CORPORATE  ENTERPRISE: 

vested  in  the  corporation  acting  through  a  majority,  553. 

vested  in  the  board  of  directors,  180-182,  683-685. 

when  courts  will  not  interfere  at  suit  of  a  minority,  554. 

minority  may  restrain  ultra  vires  acts,  555-557. 

minority  may  restrain  improper  appropriation  of  corporate  assets  by 
majority,  558,  559. 
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COXVERSION : 

of  preliminary  deposits  by  promoters,  104,  100. 

corporation  may  be  liable  for,  342. 

misdeliTery  of  common  carriers,  300. 

of  shares,  509,  note,  789,  note. 
GONYEYANCES,  248.    See  Lands. 
GOBPORATE  BODY: 

consists  of  whom,  48-^. 

acts  of,  when  binding,  180. 
when  invalid,  181-183. 

must  be  done  in  corporate  meeting,  184. 

special  formalities,  185. 
GORPORATE  CAPACITIES.    See  Corpobatx  Powxbs. 
CORPORATE  FUNDS: 

status  of,  32,  38. 

legal  relations  in  respect  of,  34,  35,  41-47.    See  Assbts. 
CORPORATE  MAKAOBMENT,  8,  38,  118.    See  Control  of  tbx  Cob- 

PORATB  EnTEBPBISE. 

CORPORATE  POWERS: 
meaning  of  term,  114. 
at  common  law,  12,  14. 
at  Roman  law,  7. 

considerations  in  determining,  115-119. 
mles  of  construction,  120,  121. 
when  to  be  construed  strictly,  122. 
to  raise  money,  123-127. 

by  issue  of  stock,  124. 

by  borrowing,  125. 
to  issue  notes  or  bonds,  125. 
to  mortgage,  125. 
to  establish  branches,  121,  note, 
to  change  place  of  business,  121,  note. 
to  issue  deferred  income  bonds,  128. 
to  guaranty,  127, 267. 
to  bold  lands,  18, 128. 
to  acquire  personal  property,  120. 
to  alienate,  130. 
to  lease,  130. 

to  transfer  franchises,  131,  132. 
to  increase  capital  stock,  133,  228. 

to  purchase  stock  in  another  corporation,  130,  note,  161 ,  267,  309. 
to  purchase  its  own  stock,  134,  135,  552. 
to  issue  preferred  shares,  571,  572. 
to  re-issue  shares,  136. 
to  oompromise  actions,  137. 
to  submit  to  arbitration,  137. 
to  sue  and  be  sued,  137-144. 
acts  within  scope  of  body  corporate,  180. 
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CORPORATE  VOWEBB-^eofUinued). 

taaot  outside  of  the  state,  87(M09. 

to  make  by-laws.    See  Bt-ulws. 

not  specially  Tested  remain  in  body  of  sbarslioldeis,  S98,  note. 

of  corporations  created  by  two  states,  40a-40(^. 

persons  dealing  with  corporation  charged  with  notice  of,  196, 964,  881^ 
891. 

See  Ultba  Vnas. 
CORPORATION: 

a  body  politic,  12,  14. 

meanings  of  the  term,  28. 

analysis  of  meanings,  24-61. 

regarded  as  a  legal  institution,  24-47. 

regarded  as  a  body  of  men,  48-61. 

dassiflcation  of,  22a,  &,  c,  d,  e,  /. 

constitution  of,  consists  of  wliat,  28,  04-88,  448,  458. 

definitions  of,  21,  note,  27. 

common  law  capacities,  12,  16. 

incidents  of,  arising  by  implication,  12,  16. 

notion  of,  in  the  Roman  law,  1-9. 
in  the  common  law,  10-22. 
according  to  Coke,  11-14. 
according  to  Blackstone,  15,  16. 

not  a  '*  person  "  in  the  Roman  law,  2. 

**  artificial  persons  "  in  the  common  law,  15,  21,  22. 

resemblances  of,  to  other  legal  institutions,  62-71. 

law  relating  to,  58. 

liability  of,  for  contracts  of  promoters,  87-90. 

may  enforce  subscriptions  made  before  its  oiganiiatiim,  106-110. 

right  of,  to  control  corporate  enterprise,  668. 

de/octo,  when  legal  existence  not  to  be  questioned,  145-157. 

incorporated  for  illegal  purpose  cannot  enforce  contract,  149. 

when  not  liable  for  its  acts  which  cause  damage,  187-189. 

cannot  change  its  name,  168. 

when  liable  after  delegation  of  its  iM>wers,  170. 

liable  for  property  taken  by  it,  171-177. 

acts  of,  when  binding,  180-186.    See  Body  Cobpobatb. 

power  of,  to  act  outside  of  state,  87(M02. 

cannot  migrate,  382. 

created  by  two  states,  408-409. 

oitisenship  of,  with  respect  to  tlie  jurisdiction  of  the  Federal  courts, 
410-418. 

how  formed  under  enabling  acts,  114,  note,  461,  note. 

present  methods  of  forming,  Appendix. 

in  what  respect  not  a  citizen,  383,  480. 

rights  of,  against  the  state,  461-468. 

may  be  bound  by  implied  contracts,  249. 

ratification  by,  211,  218,  214. 
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OOBPORATION— ( eon^iniKd ). 

may  b«  guilty  of  fraud,  842,  note. 

ereatad  by  CongreBS,  may  remove  casee  to  Federal  eourti,  418,  note. 
not  a  foreign  corporation  in  a  etate,  404,  note. 

ooniolidaUon  of.    See  Consolidation. 

diMolution  of.    See  Dmsolution. 

rights  of,  against  the  state,  461-468. 

law  applieable  to,  68,  64-71.    See  Gobpobats  Powsbs. 
COBPORATIONS,  pnblio  and  private,  distinctions  regarding  liability  of, 
177,  815,  816. 

created  by  two  or  more  states,  408-400. 

defectively  organized.    See  Db  Faoto  Cobpobation. 
CORPOBATOBS,  fundamental  agreement  between,  81,  114. 

meaning  of  the  term,  114,  note. 
COUNSEL,  managing  officers  may  employ,  902. 

president  cannot,  286. 
COUPONS,  827,  680,  681. 

bear  interest  when  overdue,  826,  note. 
COUPON  BONOS,  corporation  may  issue,  125. 
CBEDITOB'S  BILLS  AGAINST  SHABEHOLDBKS,  joinder  of  parties, 

704-706. 
CBEDITOBS  OF  COBPORATIONS: 

rights  of,  regarding  ultra  tires  acts,  272,  278. 

relations  of,  to  shareholders,  effect  thereon  of  the  reservation  of  the 
right  to  alter  and  repeal  the  charter,  500,  501. 

relations  of,  to  the  state,  507. 

how  relations  of,  to  the  corporation  arise,  651,  652. 

cannot  question  transactions  occurring  before  they  become  such,  651. 

have  no  voice  in  the  corporate  management,  658. 

corporate  assets  a  trust  fund  for,  654-656. 

unpaid  stock  part  of  trust  fund  for,  655. 

may  follow  assets,  657,  708. 

transferred  to  a  new  corporation,  667,  667. 

may  restrain  misapplication  of  assets,  2T2,  278,  658,  650. 

may  compel  payment  of  debts  due  the  corporation,  660. 

may  compel  payment  of  stock  subscriptions,  660-661,  701,  703. 

may  enjoin  wrongs  threatening  corporation,  662. 

when  entitled  to  a  receiver,  668,  707. 

cannot  prevent  dissolution,  664. 

cannot  prevent  alteration  of  charter,  666. 

cannot  prevent  consolidation,  665. 

liability  to,  of  consolidated  corporation,  425^427,  666. 
of  succeeding  corporation,  667. 

rights  of,  regarding  insolvent  assignments  by  debtor  corporation,  668. 

discretion  of  officers  as  to  order  of  payment  of  claims  of,  668,  note. 

relative  rights  of,  660. 

right  to  set  off,  670. 

rights  of,  against  shareholders  in  absence  of  statutory  liability,  700- 
708. 
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CBBDIT0B8  OF  GOBPORATIONS--(  continued). 

that  shareholden  shall  pay  their  subsoriptions,  701,  708. 
exlsti  though  statute  impose  a  farther  liability,  712,  note, 
that  property  received  for  shares  shall  be  worth  their  par  valae, 
702,  702a,  7026. 
Joinder  of  parties  in  actions  by,* against  shareholders,  704-706. 
calls,  when  necessary  before  bringing  action,  708. 
may  restrain  shareholders  from  withdrawing  corporate  funds,  706w 
shareholders  trustees  for,  in  what  respect,  45,  70^711. 
statutory  liability  of  shareholders  to.    See  Statutobt  Liabilitt. 
who  are  alto  shareholders  cannot  sue  other  shareholders  at  law,  733, 

784. 
cannot  deny  corporate  existence  to  charge  shareholders  as  partners, 

148,  780. 
what  persons  are  shareholders  as  to  creditors,  740-743. 
when  can  hold  pledgee  of  shares  as  shareholder,  741. 
shareholders  cannot  plead  that  their  subscriptions  were  obtained  by 

fraud  as  against,  744. 
nor  that  they  had  been  released,  746. 
bat  compromises  may  hold  good  as  against,  746. 
liability  of  shareholders  to,  effect  on  of  transfer  of  shares,  747-749. 
and  bona  fide  forfeitures  hold  good,  746. 
rights  of,  against  shareholders  on  winding  up,  760,  751. 
rights  of,  against  officers,  766. 

who  misapply  corporate  funds,  757. 
who  neglect  their  duty,  768. 
on  insolvency  of  the  corporation,  769,  760. 
statutory  liability  of  officers  to  creditors.     See  Statutobt  Liabhitt. 
rights  of,  who  are  also  shareholders  or  officers,  810,  811. 
legal  relations  among,  812. 

when  corporation  is  insolvent,  272,  273,  813. 
creditors  whose  claims  are  founded  on  the  same  instrument,  815. 
oontraotors*  liens  on  railroads,  817. 

legal  relations  between  general  creditors  and  bondholders  on  foreclo- 
sure, 820-824. 
receivers'  orders,  823. 

enforcing  rights  of  against  shareholders  in  foreign  corporations,  308. 
priorities  of,  regarding  statutory  liability  of  shareholders,  825,  826. 
See  Dbpobitobs,  Bondholdebs. 
CUMULATIVE  VOTING,  677. 
CUSTOMS  OF  BANKS,  105. 

DAMAGE  : 

when  corporation  not  liable  for,  167, 168. 

when  corporation  liable  for,  169-177. 
DAMAGES  : 

exemplary,  377,  378. 

recoTsrable  against  corporations  for  torts,  377»  878. 
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DAMAGES— ( continued). 

for  delay  in  carrying  goods,  861. 

for  loss  of  goods  by  carrier,  361.    See  EifiHxirr  Domain. 
DEATH  of  parties,  penal  actions  do  not  survive,  764,  771. 
DEBTS,  what  aie,  734,  772,  773. 
DECEIT,  corporation  liable  in  action  for,  342. 
DECLARATIONS  of  officers  or  agents,  210. 

effect  of  when  false  on  subscriptions,  97,  note,  621. 
DECREASE  OF  CAPITAL  STOCK: 

power  of  corporations  to,  133. 

rights  of  sharelioldei'S  on,  570. 
DEEDS  OP  CORPORATIONS,  248. 

proof  of,  248,  note. 
DE  FACTO  CORPORATION: 

how  existence  of,  may  be  questioned,  146. 

what  is,  145,  note,  148. 

corporation  organized  under  void  law  is  not,  148. 

subscriber  before  organization  may  deny  existence,  90. 

subscriber  after  organization  may  not,  147,  537-539,  788,  789. 

when  subsciiber  may  question  validity  of  consolidation,  539. 

when  parties  contracting  with  estopped  to  deny  existence  of,  146-148. 

when  such  parties  not  estopped,  149,  150. 

when  creditors  estopped  to  deny  existence,  148,  739. 

when  existence  cannot  be  denied  by  parties  affected  with  no  estoppel, 
151-153. 

when  existence  can  be  denied,  154. 

validity  of  special  franchises  may  be  questioned,  164r-166. 

cannot  exercise  right  of  eminent  domain,  155. 

defective  organization  remediable,  157. 
DE  FACTO  OFFICERS  : 

who  are,  188. 

general  reputation  does  not  make,  188. 

acts  of,  when  valid,  188-190. 

cannot  make  calls,  540. 

rights  of,  against  other  officers,  609. 
DE   FACTO   ORGANIZATION   OF   CORPORATION,    when   auffloient, 
163.    See  Db  Facto  Cobpobation. 

when  insufficient,  154-156. 
DEFAMATION,  137,  342. 
DEFECTIVE  ORGANIZATION  OF  CORPORATION,  how  cured,  157. 

liability  of  shareholders  to  creditors  on,  728. 
DEFENDANT,  corporation  may  appear  as,  148. 
DEFERRED  INCOME  BONDS,  126. 
DEFINITIONS  : 

of  corporation,  21,  23,  notes,  27. 

of  legal  effect,  30,  note,  118. 

of  corporators,  114,  note. 

of  corporate  powers,  114. 
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DEFINITIONS— { coiUinued). 
of  a  Talid  act,  118,  note. 
of  a  binding  aot,  118,  note, 
of  partnerships,  28,  note,  60. 
of  a  tort,  885,  note. 
of  dissolution,  428. 
of  law,  440,  448. 
of  a  legal  right,  448. 
of  shares  of  stock,  667. 
DELAY  IN  TRANSPORTATION: 
liability  of  carrier,  861. 
measure  of  damages,  361. 

LEGATION  OP  AUTHORITY  BY  DIRECTORS,  238,  284 
DELEGATION  OF  FRANCHISES,  does  not  relieve  oorporatian  from 

liability,  170. 
DEPOSITORS: 

in  sayings  banks,  100. 
relations  of,  to  bank«  672. 
forgeries,  672. 

lien  of  bank  on  deposits  of,  678. 
DEPOSITS  ON  SUBSCRIBING  FOR  SHARES.    See  PREMifmamT  De- 
posits. 
DEPOTS: 

railroad  company  may  condemn  land  for,  168. 
power  of  railroad  companies  to  locate,  162. 
contracts  to  locate  by  railroad  companies,  800. 
DEVISES  TO  FOREIGN  CORPORATIONS,  891. 
DIRECTORS: 

on  wrongful  refusal  of  to  sue,  when  shareholders  may,  140. 
effect  of  vesting  corporate  management  in,  180-188,  688-686. 
acts  of,  when  valid,  191-108. 
notice  to,  210,  note. 

presumption  of  knowledge  by,  216,  note, 
cannot  agree  as  to  who  shall  be  directors,  210,  note, 
powers  of  when  corporate  powers  are  vested  in,  210,  220^  22ii 
limitations  on,  221. 
to  transact  ordinary  business,  228. 
to  make  compromises,  228,  224. 
to  borrow,  226. 

to  guarantee  debts  of  other  corporations,  824. 
to  mortgage,  226. 

to  make  assignments,  226,  280,  note,  668,  note, 
oaimot  change  corporate  enterprise,  226,  227. 

aocept  amendment  to  charter,  227,  440,  note,  680,  note. 

increase  capital  stock,  228. 

transfer  or  lease  certain  property,  220. 

change  termini  of  railroad,  220,  note. 

close  the  business,  280. 
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DIRECTOBS—(  continued ). 

bind  oorporation  in  matters  not  relating  to  corporate  bnf ineee, 
222,281,282. 
ratification  by,  211,  and  note. 

of  bonds  issued  bef  ore  incorporation,  90,  note, 
acquiescence  of,  in  nnauthorized  act,  212. 
delegation  of  authority  by,  288,  234. 
must  act  as  a  board,  258,  259. 
meetings  of,  quorum,  260. 
may  meet  outside  the  state,  881. 
cannot  be  elected  outside  of  state,  882,  note, 
presumptions  in  favor  of  regularity,  261. 
action  of,  special  provisions  regarding,  262. 
record  of  their  acts,  268. 

cannot  bind  corporation  by  ultra  tires  acts,  267. 
liability  of,  for  money  borrowed  from  their  oorporation  in  violation  of 

terms  of  a  statute,  801. 
when  illegally  ielected  cannot  make  calls,  540. 
elections  of,  577-581. 
fiduciary  position  of,  612,  618. 
when  there  are  no  other  shareholders,  612,  note, 
liability  of,  to  pay  for  qualification  shares,  614. 
when  need  not  be  holders  of  shares,  614,  note, 
duties  of,  enforceable  by  corporation,  615. 

or  by  its  receiver  or  assignee,  615. 
liability  of,  for  neglect  of  duty,  616-619. 

for  fraud,  616-619. 

for  acts  in  violation  of  by-laws,  616-619. 

for  errors  of  judgment,  620,  621,  694. 

for  not  requiring  officers  to  furnish  official  bonds,  619,  note,  021. 

for  ultra  vires  acts,  622,  623,  754. 

may  be  released  from  this  liability,  622,  note. 

for  acts  of  other  corporate  agents,  624-626. 

for  mistaking  corporate  powers,  622,  628. 
should  have  no  interests  opposed  to  the  corporation,  62t. 
cannot  contract  with  themselves,  628-681. 
whether  they  may  be  trustees  for  bondholders,  629,  note, 
must  account  for  secret  profits,  629-631. 

cannot  set  up  that  contract  was  ultra  vires^  629. 
loans  by,  to  the  corporation,  632-634,  810,  811. 
transactions  of- fraudulent  as  a  matter  of  law,  680. 

may  be  ratified  by  the  corporation,  630. 

remedies  of  corporation  regarding,  631. 
purchase  by  bonds  of  their  corporation,  683. 

cannot  bind  corporation  when  personally  interested  with  other  con- 
tracting party,  635-689. 
when  may  act  for  two  corporations,  640-644. 
when  may  sue  corporation  like  an  outsider,  684,  note. 
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right  of,  to  indamnificfttion,  645,  600. 

to  compeniation,  646-648. 
remoTal  of,  649,  650. 

right  of,  to  manage  corporate  aif airs,  645,  608. 
aetiona  against  by  thareholders,  683-691. 
traateet  for  shareholders,  692. 

only  in  regard  to  management  of  oorpoiation,  600b 
liability  of,  to  shareholders,  692-605. 
liability  of,  for  error,  604. 

for  frauds  of  other  officers,  604. 

for  immediate  injuries,  696,  607. 

for  fraud,  696,  697. 
liabili^  of,  in  contracting  for  their  oorporation,  752,  758. 
liability  of,  in  contracting  for  their  corporation,  when  contract  is  uUra 

vlreSf  754. 
liability  of,  to  outsiders  for  acts  of  other  corporate  agents,  765. 
liabili^  of,  to  creditors,  756. 

for  misapplication  of  corporate  funds,  757. 

for  neglect  of  duty,  758. 

for  frauds  of  other  officers,  758. 
discretion  of,  as  to  order  of  payment  of  debts  of  corporation,  668,  aota. 
duties  of,  to  creditors  on  insoWency  of  the  corporation,  759,  760. 
cannot  prefer  themselves  over  other  creditors  when  corporation  is  in- 

soWent,  759,  760. 
statutory  liability  of,  to  creditors.    See  Statutobt  Liabiutt. 
legal  relations  between,  802. 
contribution  among,  768,  764,  767,  808-806. 
contribution  between,  and  other  officers,  807. 
right  of,  to  inspect  corporate  books,  806. 
rights  of  de  facto  directors,  809. 
rights  of,  when  creditors,  810-811.    See  Offxobb. 
DISCRIMINATIONS  IN  PATMENT  OF  DEBTS,  668i  660. 
DISSOLUTION  OF  CORPORATIONS: 
what  is,  428. 
causes  of,  420,  430. 

at  Roman  law,  6* 

at  common  law,  12, 20* 
consolidation  causes,  421. 
decree  when  necessary,  431,  482. 
failure  to  elect  corporate  officers  does  not  cause,  4SS. 
discontinuance  of  business  does  not  causes  482. 
insolyency  does  not  cause,  432. 

assignment  of  property  for  creditors  does  not  caoae,  488. 
appointment  of  receiver  does  not  cause,  482. 
power  of  majority  to  dissolve,  431,  610. 
power  of  minority  to  dissolve,  610. 
power  of  directors,  280. 
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by  tarrender  of  franchises,  20,  433,  484. 

ortditors  oaQnot  pravent,  664. 

Jurisdiction  of  equity  to  dissolve  a  corporation,  611. 

court  cannot  dissolve  a  foreign  corporation,  894. 

eonaeqaences  of,  435-437. 
at  common  law,  20,  21. 

consequences  of,  at  Roman  law,  6,  note. 

suits  by  and  against  corporations  abated  by,  160,  note,  485, 

no  rights  can  be  acquired  against  corporation  after,  813,  note. 

corporate  capacities  when  preserved  after,  436. 

lease  to  corporation  not  determined  by,  437,  note. 

relations  between  shareholders  and  creditors  on,  760,  751. 

relations  among  shareholders  on,  786. 

not  always  requisite  to  relieve  officers  from  duty  to  file  annual  reports, 
77a 
DITCHES,  railroad  company  liable  for  obstructing,  173. 
DIVERGENCY   OF    INTEREST   IN   A    CORPORATE    ENTERPRISE, 

116,  117. 
DIVIDENDS  : 

directors  cannot  delegate  authority  to  declare,  284. 

evidence  of,  268,  note. 

court  will  not  enjoin  directors  of  foreign  corporation  from  paying,  894. 

shareholders  have  no  absolute  right  to,  before  declaration,  662|  668. 

when  shareholders  may  compel  declaration,  668. 

on  preferred  shares  cumulative,  564. 

payable  only  out  of  profits,  665. 

recovery  of,  when  illegally  paid,  566,  667. 

application  of  statutes  of  limitation,  566,  note, 
transferee  not  liable  to  return  dividends  paid  to  his  transferrer, 
710,  note. 

shareholders  improperly  receiving,  cannot  set  off  debt  against  liability 
to  return,  568. 

after  declaration  belonging  to  shareholders,  568,  750. 

even  as  against  creditors,  750. 

stock  dividends,  568,  800,  801. 

right  to,  as  between  transferrer  and  transferee,  708. 

right  to,  as  between  life-tenant  and  remainder-man,  700-801. 

scrip  dividend,  when  bequest  of  shares  does  not  carry,  708,  note. 
DOMICILE     OF    CORPORATION     CREATED     BY    TWO     STATES, 

407,  note,  400.    See  Fsdbral  Coubts,  Fobeigv  Cobpobatiovs. 
DOUBLE  TAXATION,  477a. 

DRAINS,  railroad  company  liable  for  obstructing,  173. 
DRUNKEN  PERSON  MAY  BE  EXCLUDED  FROM  CARS,  848. 
DUE  PROCESS  OF  LAW,  470472,  480,  402,  402a. 

EARNINGS: 

right  to,  as  between  general  creditors  and  mortgagees,  820. 
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right  of  iDAolTent  corporation  to  control,  820. 

agreementi  for  diyision  of,  between  corporations,  824.    See  Dividbvim. 
SLEOTION  OF  OFFICBBS,  bll-^l. 
held  outside  the  state  void,  8S2,  note, 
court  of  law  tribunal  to  determine  Taliditj,  681. 
EMINENT  DOMAIN: 

how  differs  from  police  and  taxing  powers,  409a. 

legislature  cannot  surrender,  466,  466. 

restrictions  on,  4686-472. 

state  may  take  corporate  property  by,  470-478. 

franchises  may  be  taken  by,  470. 

due  process  of  law,  471,  472. 

Just  compensation,  178,  478. 

what  constitutes  a  taking  of  property,  171-177. 

of  railroad  companies,  168-166. 

does  not  arise  by  implication,  163. 
extends  only  to  necessary  property,  163. 
property  dcToted  to  a  public  use  may  be  taken  by,  168a. 
not  exhausted  by  single  exercise,  164. 
may  acquire  the  fee,  166. 
not  transferable,  166. 
not  liable  to  sale  on  execution,  166. 
statute  granting  must  be  strictly  followed,  166. 
mode  of  exercising,  166,  473. 
cannot  be  exercised  by  de  facto  corporation,  166. 
Injunction  against  exercising,  166,  note, 
nor  by  foreign  corporation,  386. 
passes  to  consolidated  corporation,  424. 
measure  of  compensation,  178,  478. 
set-off  of  benefits,  179. 
BMPL0T£8: 

liability  of  corporation  for  torts  of,  843,  844. 

for  injuries  to,  866,  366. 
shareholders*  liability  to,  734. 
ENABLING  ACTS,  formation  of  corporations  under,  461,  nota. 
ENDORSEMENTS,  by  corporations,  125,  note,  844,  note. 
EQUITABLE  MORTGAGES,  676. 
ERROR: 

subscriptions  induced  by,  527. 

liability  of  corporations  for  transfers  registered  by,  697. 

directors  when  not  liable  for,  620,  621. 
ERRORS  OF  JUDGMENT,  when  directors  not  liable  for,  620,  (fiL 
ESTOPPEL: 

principles  of,  apply  to  corporations^  193,  note. 
of  corporation  by  acts  of  agent,  210,  note. 
of  shareholders,  187. 
to  plead  nul  tUl  corporation,  146-161. 
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of  corporfttion  to  deny  what  Is  certified  by  proper  officer,  186,  207»  206. 

Affecting  promoters,  74,  75. 

of  promoter  to  deny  he  acted  as  agent  of  the  corporation,  82. 

or  corporation  by  acts  of  promoters,  88-90. 

of  persons  dealing  with  corporation  to  deny  corporate  existence,  146-161. 

of  persons  dealing  with  corporation,  or  validity  of  amendment  to  char* 
ter,  146,  note, 
or  question  validity  of  acts  of  de  facto  officers,  189,  190. 

by  performance  of  ultra  vires  contract,  276-280. 

of  municipality  by  recitals  in  bonds,  829-332. 

when  corporation  not  estopped  by  interpolations  in  its  books,  268. 

of  subscribers  to  allege  their  subscriptions  were  fictitious,  105. 

of  subscribers  by  their  laches.  111. 

of  subscribers  to  insist  on  performance  of  conditions  by  oorpoimtloa, 
619. 

of  subscribers  to  plead  nul  tiel  corporation,  637-539. 
in  suit  by  creditors,  738. 

of  creditors  to  deny  corporate  existence  to  charge  shareholders  as  part- 
ners, 739. 

of  subscribers  to  allege  irregularity  of  shares  issued  to  them,  641. 

of  corporation  to  deny  validity  of  transfer  of  shares,  689. 

of  corporation  by  issuing  a  certificate  of  shares,  591,  598. 

of  transferee  of  shares  as  collateral  to  deny  that  he  is  a  shareholder,  741. 
BYIDENCE,  rules  of,  applicable  to  corporationsy  268. 

by-laws,  582,  note. 

books  of  corporation  when,  263. 

reports  of  officers,  263,  note. 

general  reputation  as  to  who  are  officers  not,  188.     See  Judombht 

AGAINST  COBPOBATION. 

EXAMINATION  OF  BOOKS  OF  CORPORATION: 

by  shareholders,  685. 

by  directors,  808. 
EXCLUSIVE  PRIVILEGES,  to  be  strictly  construed,  122. 

to  shippers,  309. 
EXECUTION  : 

what  corporate  property  exempt,  165,  671. 

property  of  municipal  corporations  exempt,  834. 

returned  unsatisfied,  when  a  condition  precedent  of  statutory  liability 
of  shareholders  to  creditors,  713. 
EXECUTORS,  transfers  of  shares  by,  592. 

EXEMPLARY  DAMAGES,  when  recoverable  for  personal  injuries,  877«  87& 
EXEMPTION  FROM  TAXATION,  487-491. 

may  not  pass  to  succeeding  corporations,  417,  487-491. 
EXPIRATION  OF  CHARTER,  150,  note.    See  Dissolution. 
EXTRA-TERRITORIAL    ACTS    OF    CORPORATIONS.     See    FoBXiciN 

CORPOBATIONS. 

EXTRINSIC  FACTS,  do  not  affect  validity  of  agenU'  acts,  203,  284,  286. 
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FALSE  IMPRISONMENT,  corporation  liable  for,  842. 
FALSE  REPORT,  liability  of  directors  for  signing,  774. 

enforced  outside  the  state,  393. 
FALSE  REPRESENTATIONS.     See  Fkaud. 
FEDERAL  AGENCIES,  exemption  of,  from  state  taxation,  488. 
FEDERAL  COURTS: 

Jurisdiction,  410-413,  468. 

wlien  corporation  cannot  deny  its  incorporation  in  order  to  oust, 
146,  note, 
state  cannot  prohibit  foreign  corporation  to  remove  salts  to,  400. 
how  far  will  follow  decisions  of  state  courts,  318,  468. 
FEDERAL  DECISIONS  REGARDING  RAILWAY  AID  BONDS  OF  MU- 
NICIPAL CORPORATIONS,  318. 
FEE  OF  LAND,  corporation  may  condemn,  128. 
FENCE,  duty  of  railroad  company  to,  369. 

legislature  may  compel  i-ailroad  company  to,  475,  note. 
FICTITIOUS  SUBSCRIPTIONS,  105. 
FIDUCIARY  RELATIONS,  41-47. 
FIRE,  carrier  may  stipulate  against  liability  for,  851. 
FIRES,  caused  by  sparks  from  locomotives,  368. 
FLAGMEN  AT  RAILWAY  CROSSINGS,  368. 
FORBIDDEN  ACTS.    See  Statutory  Prohibitions. 
FORECLOSURE  OF  MORTGAGES: 

given  by  railroads,  appointment  of  receiver,  821-824. 

by  foreign  corporation,  384,  note,  401. 

of   property  of   consolidated  corporation  created  by  two  states,  400, 

note, 
sale  under,  610,  note,  682,  note,  711,  813. 
parties  to,  814,  815,  note. 

purchasers  at,  not  liable  on  judgment  against  corporation,  415. 
but  assume  position  of  former  corporation  for  the  future,  417. 
FOREIGN  CORPORATIONS,  379-402. 
legal  effect  of  their  acts,  383. 
may  purchase  land,  384,  note,  388,  note, 
permitted  by  comity  to  contract  and  sue,  384-390. 
foreclosure  by,  384,  note, 
devises  to,  390. 

cannot  exercise  special  franchises,  386. 

cannot  act  contrary  to  the  law  or  public  policy  of  the  state,  887,  888* 
cannot  act  beyond  their  chartered  powers,  389. 
implied  notice  of  powers  of,  195,  note,  889-391. 
court  will  not  take  judicial  notice  of  powers  of,  389. 

nor  entertain  controversies  relating  to  internal  management  of,  892. 
nor  dissolve,  394. 

nor  compel  distribution  of  assets  of,  394. 
nor  enjoin  dividend,  394. 
nor  appoint  receiver,  394. 
enforcement  of  individual  liability  of  shareholders  in,  803. 
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enforcement  of  direoton*  liability  for  signing  falie  report,  808. 
attachment  of  thares  in,  892,  note, 
garnishment  of,  392,  note, 
suits  by  and  against,  892-394,  899. 
jurisdiction  oyer  assets  of,  894. 
service  of  process  on,  895-899. 
may  appear  as  defendant,  896,  note, 
residence  of,  895,  note, 
proceedings  in  rem  against  property  of,  899. 
statutes  imposing  terms  on,  400,  401. 

state  cannot  prevent  from  remoying  cases  to  Federal  courts,  400. 
when  statute  of  limitations  bars  claims  against,  402. 
corporations  incorporated  by  two  or  more  statea,  408. 
taxation  of,  by  states,  480. 

corporations  created  by  act  of  Congress  are  not,  404. 
FORFEITURE: 

of  franchises,  467-459. 

suit  for,  must  be  brought  in  the  name  of  the  state,  151. 

liability  to,  does  not  relieve  from  liability  for  damages,  109. 

may  be  waived,  460. 

grounds  of,  not  to  be  taken  advantage  of  collaterally,  46(X 

when  judicial  decree  not  necessary,  458,  508. 
of  shares,  special  authority  requisite,  546. 

subscription  cannot  be  enforced  after,  540. 

must  be  regular,  547. 

due  notice  necessary,  547. 

by  illegally  chosen  directors  void,  547. 

for  illegal  assessments  void,  547. 

option  to  declare,  rests  with  corporation,  548. 

when  collusive  may  be  set  aside,  548. 

directors  cannot  delegate  authority  to  forfeit  shares,  284. 
FORGERY: 

liability  of  savings  bank  for  moneys  paid  on  forged  order,  199. 
transfers  of  shares  on  forged  order,  598. 
forged  stock  certificates,  591. 
FORMALITIES: 

required  by  statute,  185,  180. 

in  leases,  185. 

in  mortgages,  185. 

certification  of  fulfillment  of,  180. 

validity  of  acts  as  dependent  on,  247. 

corporate  seal,  248. 

implied  contracts,  249. 

non-observance  of,  250. 

imperative  of  directory,  251. 

approval  of  contract  of  other  officers,  252. 

when  other  contracting  party  has  notice  of,  268. 
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wh«n  not  applicable,  254. 

when  corporate  agent  and  other  contiactiiig  party  an  not  on  eqnnl 
terms  regarding,  265. 

ratification  of  informal  acts,  256. 

other  party  can  set  up  non-obserTance  ot  857. 

obsexrable  by  directors.    See  Disbctobs. 
FORMATION  OF  CORPORATIONS: 

hi  the  Roman  law,  4. 

under  enabling  acts,  451,  note.    See  Da  Facto  Ck>BPOBA.Tlov. 

present  methods,  Appendix. 
FRANCHISES: 

transfer  of,  131, 132,  304. 

delegation  of,  170. 

when  delegation  of  does  not  relieve  corporation  from  liability,  ITOl 

mortgage  of,  304. 

when  not  to  be  questioned  collaterally,  145-157, 168,  460. 
by  a  subscriber  for  shares,  537-539. 
by  creditors,  739. 

Test  in  consolidated  company,  424. 

authority  to  mortgage  pasAea  to  consolidated  company,  4d4 

extending  duration  of,  451,  note. 

surrender  of,  433,  434. 

forfeiture  of,  457-459. 

forfeiture  of,  state  may  widye,  460. 

when  not  to  be  taken  advantage  of  collaterally,  460. 

taxation  of,  479,  note,  488,  489. 

valuation  of  for  taxation,  477a. 

when  a  protection  to  the  corporation  from  liability,  167-170. 

when  not  a  protection  to  the  corporation  from  liability,  171-177. 

may  be  exercised  outside  of  the  state,  381. 

exempt  from  execution,  671. 

state  may  take  by  eminent  domain,  470-473. 

FRAUD: 

in  obtainhig  charter,  when  cannot  be  pleaded,  147. 

liability  of  corporation  for,  342. 

subscriptions  obtained  by,  97,  note,  103,  523-526. 

liability  of  directors  for,  616-619. 

in  obtaining  subscriptions,  cannot  be  pleaded  against  craditOEt»  744. 
against  other  shareholders,  781. 

of  vendor  of  shares,  792. 
FRAUDS,  stotute  of 

promise  of  shareholder  to  pay  debt  of  corporation  within,  187,  noto. 

contract  to  take  shares,  not  within,  511,  note. 
FRAUDULENT  ISSUES  OF  SHARES,  liability  of  corporation,  591. 
FRAUDULENT  SUBSCRIPTIONS  TO  SHARES  IN  THE  STOCK  OF 

A  CORPORATION  TO  BE  FORMED,  105.    See  SuBSOBlPnOHS. 
FRAUDULENT  TRANSFER  OF  SHARES : 

affect  as  to  corporation,  586. 
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effect  M  to  creditors,  749. 

effect  M  to  other  thareholders,  780. 
FREIGHT : 

liabilities  of  carrier  regarding,  860,  856. 
FUNDS,  CORPORATE.    See  Cobpobats  Fitvd. 

GAIUS,  his  diyision  of  persons,  2. 
GAMBLERS,  may  be  excluded  from  trains,  348. 
GARNISHMENT,  of  shares,  796,  note. 

of  unpaid  subscriptions,  660,  note. 
GARNISHMENT  OF  FOREIGN  CORPORATION,  892,  note. 
GAS  PIPES,  under  streets,  damages  for  laying,  175,  note. 
GENERAL  AGENTS,  powers  of,  201,  202. 

GENERAL  ISSUE,  plea  of,  admits  corporate  capacity  to  sue,  187. 
GENERAL  PRINCIPLES,  application  of,  in  the  formation  of  new  rales 

of  law,  76,  71. 
GILDA  MERCATORIA,  18. 
GRANT.    See  Chabtkb. 
GRATUITOUS  SUBSCRIPTIONS,  94,  note. 
GRATUITY  TO  EMPLOYlb,  229,  note. 
GUARANTY,  power  of  corporations  to,  127,  208,  note,  224,  207. 

by  a  city,  322,  note.  • 

of  ultra  vires  lease  is  void,  305. 

of  dividends  on  stock  of  another  corporation,  563t  note. 

HEREDITAS  JACBNS,  9. 
HIGHWAYS: 

railroads  on,  175-177. 

telegraph  poles  on,  175,  note. 
HORSE  RAILROADS  in  streets,  176. 
HOSPITALS,  liability  in  tort,  385,  note. 
HYPOTHECATION.    See  Plbdgb  of  Shabbs. 

ILLEGAL: 

corporations  are,  when  organized  for  prohibited  purpoiss,  149,  note. 

what  acts  are,  287. 

acts  against  public  policy,  289-291. 

acts  contra  bonoa  moreSy  298. 

tUtra  fHres  acts,  292. 

acts  forbidden  by  statute,  294-308. 

acts  against  public  policy,  804-309. 

accounting  for  benefits  received  from  illegal  acts,  813. 
ILLEGAL  CORPORATIONS,  6,  149,  note. 

ILLEGAL  LEGISLATURE,  corporations  incorporated  by,  may  sue,  1^. 
ILLEGAL  PURPOSE,  corporation  incorporated  for,  cannot  enforce  con- 
tract, 149. 

nor  subscriptions  to  its  shares,  95. 
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ILLBOAL  STOCK,  541. 

IMPLICATION,  incorporation  by,  18. 

IMPLIED  CONTRACTS  OF  CORPORAT£  A6BNTS,  :i49. 

IMPLIED  NOTICE: 

of  contanU  of  packages  carried  by  xailroad  companiea,  360. 

of  limitations  on  authority  of  corporate  agent,  106,  964,  notor 

of  usages  of  corporations,  195. 

of  by-laws,  106,  197. 

of  formalities  required,  251-258. 

of  corporate  powers  contained  in  charter,  195,  264,  880-80L 

of  powers  of  foreign  corporations,  195,  note,  880-^1. 
IMPLIED  WARRANTIES  BY  A  CORPORATION,  240,  note. 
INCIDENTS  TACITLY  ANNEXED  TO  A  CORPORATION,  12. 
INCOME,  when  dividends  aie  to  be  trMited  as,  700-801. 
INCOME  BONDS,  126. 
INCORPORATION: 

effect  of,  at  common  law,  12, 14. 

what  is,  28. 

consequences,  20,  80. 

by  implication,  18. 

lawful  authority  for,  in  common  law,  12. 
in  Roman  law,  4. 

by  two  or  more  states,  408-400.        « 
INCREASE  OF  STOCK: 

power  of  corporations,  188. 

by  issue  of  stock  diyidend,  188,  note,  568. 

rights  of  shareholders  on,  560. 

directors  cannot  authorize,  228. 

when  subscriptions  to  illegally  increased  stock  cannot  be  enforced, 
541. 

right  to,  as  between  life-tenant  and  remainder-man,  800,  SOL 
INDEMNIFICATION : 

right  of  promoters  to,  80,  85. 

right  of  directors  to,  645,  600. 

of  transferrer  by  ti*ansferee,  701.    See  CoNTKnBunov. 
INDICTMENT,  corporation  subject  to,  for  nuisance,  167,  note. 
INDIVIDUAL  LIABILITY.    See  Statutobt  Liabiutt. 
INFANTS: 

subscription  contracts  of,  05,  515,  note. 

transfers  of  shares  to,  586. 
INFORMALITIES.    See  Fobmalitibs. 
INJUNCTION,  from  Toting  on  shares,  581. 

by  subscriber  to  preyent  Tiolation  of  subscription  contract,  112* 

by  shareholders  to  preyent  ultra  tires  acts,  555,  566,  687. 

to  restrain  collection  of  tax,  484,  note,  402  6. 
INSOLVENCY  OF  CORPORATION: 

no  defence  to  suit  on  subscriptions,  542. 

by  state  to  restrain  ultra  vires  acts,  457. 
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INSOLVSMCY  OF  OOBPORATION— (eonltevMl). 

doM  not  oaoM  Hinolntion,  4SS. 

relfttioiis  of  diroelon  to  eraditon  on,  760,  760. 

dlreoton,  whmk  enditon,  onnnot  prtf «r  thoaiolTM  to  ottior  eradilon 
on,  750,  700. 

relations  nmoag  cnditort  on,  81Sb    Sao  Sst-off. 
INSOLVENT  ASSIGNMENTS  BY  COBPORATIONS,  100,  668. 

by  foreign  oorpomtiona,  804,  not«i 
INSPECTION  OF  BOOKS  : 

by  Bbareholden,  686. 

by  directors,  806. 
INSPECTORS  OF  ELECTIONS,  577,  678. 
INSTITUTION.    See  LxeAL  iHsirnrriov. 
INSUHABLE  INTEREST  IN  CORPORATE  PROPERTT,  ihueholder  hat, 

187,  note. 
INTERPOLATIONS  IN  CORPORATE  BOOKS,  268. 
INSURANCE  AGENT : 

powers  of,  108,  note,  801. 

informal  consents  to  farther  insoranoe,  866. 

oompensatlon,  048. 
INTEREST  : 

excessiye,  taken  by  banks,  206. 

on  oyerdue  coupons,  326^  note. 

statutory  liability  of  sliareholders  in  national  banks,  787,  note,  760, 
note. 
INTERPLEADER,   when  corporation   entitled  to,  as  against   opposing 

claimants  of  shares,  506. 
INVALID  STOCK,  641. 
IRREGULAR  ORGANIZATION  OF  CORPORATIONS.    See  Ds  Faoio 

COBPOBATION. 

ISSUE  OF  STOCK : 

rights  of  subscribers  to  shares  in  a  company  to  be  formed,  01. 
corporation  may  raise  money  by,  124. 
below  par,  124,  622a^22e. 

re-issue  of  shares  purchased  by  the  corporation,  186. 
for  property,  522c. 

rights  of  shareholders  on  issue  of  new  shares,  560.    See  Ihobbabs  of 
Stock,  Pbbferbbd  Shabbs. 


JOINDER  OF  PARTIES.    See  Cbbditobs*  Bills,  Statutobt  Liabilitt, 

FOBBCLOSUBE  OF  MOBTGAeBS. 

JOINT  STOCK  ASSOCIATIONS,  55^7,  61,  note. 

suits  against,  55. 
JUDGMENT  AGAINST  A  CORPORATION: 

corporation  may  confess,  187. 

when  eyidence  in  an  action  by  a  creditor  against  shareholders,  787* 

not  evidence  in  an  action  by  creditors  against  directors,  768,  note,  770. 
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JUDICIAL  NOTICE: 

coarta  will  not  take,  of  special  charter,  264,  note. 

nor  of  powen  of  foreign  corporations,  889. 
JURISDICTION.    See  Fobeign  Cobpobation,  Fsdbbal  Conaxa. 
JURY  DUTY,  exemption  of  corporate  officers  from,  424,  note. 
JUST  COMPENSATION.    See  Eminent  Domaih. 

KING,  power  of,  to  create  corporations,  12. 
KNOWLEDGE: 

by  corporation,  presumption  of,  216. 

of  agents  afFects  corporation,  210. 

implied  of  corporate  powers,  105,  264,  880-301. 

LABORERS,  liability  of  shareholders  for  debts  due,  734. 
LACHES,  of  subscriber  to  shares  in  a  corporation  to  be  formed,  IIL 

of  shareholders,  213,  556,  note,  560,  note. 

of  a  corporation,  what  is  not  as  against  its  directors,  630,  682. 
LANDS: 

power  of  corporations  to  purchase,  12,  14, 18,  128. 

conveyances  of,  to  corporation  pi-esumed  valid,  128. 

though  purchased  without  authority,  corporation  can  convey,  882i 

Invalid  conveyances  and  leases  by  shareholders,  181,  187,  note. 

conveyances  by  corporate  agents,  201. 

president  has  no  power  to  convey,  236. 

unauthorized  conveyances  of,  to  corporations,  803. 

acquired  by  emiuent  domaiu,  163-166. 

foreign  corporation  may  purchase  and  convey,  384,  note,  388,  note. 

devises  of,  to  foreign  corporations,  301. 
LAPSE  OF  TIME,  when  no  ratification,  110,  217.    See  Ratificatioh, 

Laches. 
LAW: 

Austin*s  analysis  of,  430,  441. 

definitions  of,  440,  446. 

relating  to  corporations,  53,  64-71.    See  Rules  of  "Law. 
LEASES  BY  CORPORATIONS: 

power  of  corporations,  130. 

by  railroad  company  does  not  affect  lessor's  right  to  exercise  eminent 
domain,  166,  note. 

may  not  relieve  lessor  corporation  from  liability  for  injuries,  170. 

when  invalid,  if  executed  by  shareholders,  181. 

consent  of  shareholders  to,  186. 

what  property  directors  cannot  lease,  220. 
of  railroads,  305,  416. 
when  ultra  vires,  305. 

when  shareholders  may  enjoin  ultra  virea  lease,  305. 

rights  of  parties  on  rescission  of  illegal  ultra  tires  lease,  213. 
LEGAL  EFFECTS,  definition  of,  80,  note,  113,  445. 

of  acts,  how  affected  by  incorpoi-ation,  20,  30. 
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LEGAL  INSTITUTIONS: 
meaning  of  term,  24. 
resemblances  between,  52-<)4. 
analogies  between,  67-d9. 
LEGAL  PERSON,  2,  14,  21,  22,  51. 

a  corporation  not,  In  the  Roman  law,  2,  8. 
corporations  called  such  in  the  common  law,  14. 
inferences  from  the  fiction,  21,  22. 
LEGAL  RELATIONS: 

definition  of,  24,  note,  25. 

geneitkl  nature  of,  existing  in  respect  to  a  corporate  enterprise,  40. 
arising  from  incorporation,  between  whom  existing,  87. 
bow  they  arise,  25,  26,  442-444. 
LEGAL     RELATIONS     ARISING     THROUGH     THE     PROMOTION 

OP  A  CORPORATION: 
the  law  applicable,  72. 
two  classes  of  persons  interested,  78. 
liability  of  promoters,  general  principles,  74,  75. 
legal  relations  between  promoters  and  paities  contracting  with  them, 

76. 
responsibility  of  promoters  for  the  acts  of  other  promoters,  77. 
liability  of  contracting  promoter  whose  contract  binds,  or  is  adopted 

by  other  promo tera  or  the  corpoi-ation,  78,  79. 
legal  relations  between  promoters,  80,  81. 
legal  relations  between  promoters  and  the  corporation  subsequently 

formed;  promoters*  secret  profits,  82-^84. 
right  of  promoters  to  indemnity  from  the  corporation  subsequently 

formed,  85. 
liability  of  corporation  to  compensate  promoters,  86. 
legal  relations  between  the  corporation  when  organized  and  persons 

with  whom  the  promoters  have  contracted  on  its  behalf,  87-90. 
LEGAL     RELATIONS     CONSEQUENT     UPON     AN     AGREEMENT 

TO   TAKE    SHARES   IN  THE    STOCK    OF   A  CORPORATION 

TO  BE  ORGANIZED: 
is  the  agreement  binding,  91. 
consideration,  92-95. 

conditional  agreement  to  take  shares,  96,  97. 
when  deposits  may  be  withdrawn,  98. 
certain  defences,  99. 

legal  relations  arising  from  a  valid  agreement  to  take  shares,  100. 
assignment  of  subscriber's  interest,  101,  102. 
legal  relations  between  subscribers  and  promoters,  103. 
when  promoters  are  liable  to  subscribers  for  deposits,  104. 
fraudulent  subscriptions,  105. 
misapplication  of  deposits,  106. 

subscriptions  in  general  enforceable  by  the  corporation  when  organ- 
ized, 107-100. 
lights  of  subscribers  against  the  corporation,  110. 
efteot  of  subscriber's  laches.  111,  112. 
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LEGAL  BIGHT,  definitions,  442. 

LEGISLATIVE  RECOGNITION,  of  defeotively  orgmnlMd  oorponitfoiis, 

167. 
LEGISLATURES,  restrictions  on  powers  of,  464^466. 
UABIUTY     OF     SHAREHOLDERS.      See    Statutobt      Liabiutt, 

Shabeholdebs. 
LIABILITY    TO    ACCOUNT    FOR    BENEFITS     RECEIVED    UNDER 

ULTRA  VIRES  CONTRACTS.    See  Ultba  Vibbs. 
LIBEL: 

ftction  for,  lies  against  corporation,  342. 
lies  in  favor  of  corporation,  137. 
LIEN  OF  BANKS  ON  DEPOSITS,  678. 
LIEN  OF  CONTRACTORS  ON  RAILROADS,  817. 
LIEN  OF  CORPORATION  ON  ITS   SHARES: 
does  not  exist  by  implication,  600. 
power  of  corporation  to  create  by  by-law,  601. 
national  banks  cannot  create,  602. 
effect,  608,  605. 
scope,  604. 
waiver,  606,  607. 
LIEN  OF  CORPORATION  FOR  WORK  DONE,  187,  note. 
UBN  OF  CREDITORS  ON  CORPORATE  FUNDS,  657,  665. 
UFE-TENANT      AND    REMAINDER-MAN,     right   to    dividends    as 

between,  700,  801. 
LIMITATIONS    ON    AUTHORITY  OF   CORPORATE   AGENTS.    See 

Aobnts,  Dibbctobs. 
LIMITATIONS     ON     THE    POWER    OF      GOVERNMENT      OVER 

CORPORATIONS,  469a,  4605  et  seq. 
LIMITATIONS,  STATUTE  OF: 

barring  liability  of  directors  for  misfeasance,  612,  note. 

for  acts  of  other  agents,  626,  note, 
barring  liability  for  unpaid  subscriptions,  700. 
barring  liability,  for  dividends  wrongfully  received,  566,  note, 
statutory  liability  of  shareholders,  736. 

liability  of  directors  to  creditors,  756,  note,  770. 
liability  of  foreign  corporation,  402. 
liability  of  banks  to  depositors,  672,  note, 
actions  by  shareholders  against  officers,  680. 
actions  on  coupons,  326,  680. 
LIMITED  PARTNERSHIPS,  resemblances  of,  to  corporations,  58. 
LIQUIDATION.    See  Winding-up. 
LIS  PENDENS,  implied  notice  of,  327,  705. 
LOANS,  excessive,  by  national  banks,  301. 
LOANS  BY  OFFICERS  TO  THEIR  CORPORATION,  682-684. 
LOCATION  OF  RAILROAD  ROUTE,  162,  162a. 
LOCATION  OF  RAILROAD  STATIONS,  162. 
LOTTERY,  state  may  forbid,  474. 
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MALIOIOUS     PROSEOUTION,   action    for,    lies    againit   corporation, 

a42. 

MALUM  PROHIBITUM,  294-308. 

MANAGEMENT,  corporate,  38,  118. 

creditors  have  no  voice  io,  653.    See  Contbol  of  the  Cobpobatb 

Entebpbibe. 

MANAGING  OFFICERS,  powers  of,  202. 

may  employ  coaosel,  202. 

MANDAMUS: 

against  officers  of  municipal  corporations,  333. 

against  corporation  to  compel  performance  of  duties  owing  the  public, 

454,465. 

against  state  officers,  462,  note. 

to  compel  out-going  officers  to  surrender  books,  650,  note. 

to  obtain  inspection  of  corporate  books,  685,  808. 

to  compel  transfer  of  shares,  699. 

to  compel  officers  to  publish  annual  reports,  688,  note. 

to  compel  officers  to  call  meetings,  676,  note. 

to  compel  officers  to  hold  elections,  688,  note. 

MASTER  AND  SERVANT.    See  EnPLOTts  Tobts. 

MEASURE  OF  COMPENSATION  FOR  PROPERTY  TAKEN,  178. 

MEASURE  OF  DAMAGES.    See  Damages. 

MEETINGS: 

of  body  corporate,  184,  673-576. 

validity  of  acts  done  at,  184,  185. 

must  be  notified  to  all  the  shareholders,  573. 

what  notice  should  contain,  574. 

adjourned  meetings,  574. 

must  be  called  by  proper  authorities,  675. 

of  body  corporate,  mandamus  to  compel  officers  to  call,  675,  note. 

business  at,  must  be  regularly  done,  676. 

held  outside  of  state,  382. 

voting  at,  576,  577. 

of  directors,  260,  261. 

held  outside  the  state,  381. 

of  corporations  created  by  two  states,  409. 

MEMBERS.    See  Shareholdbbs. 

MERITS,  going  to  trial  on,  admits  corporate  existence,  137. 

METHODS  OF  FORMING  A  CORPORATION,  Appendix. 

MINING  SUPERINTENDENT: 

has  no  implied  power  to  borrow  money,  202. 

notice  to,  210,  note. 

MISAPPLICATION  by  promoters  of  preliminary  deposits,  106. 

MISAPPROPRIATION.  ) 

MISFEASANCE.  >  See  Dibectobs,  Agents,  Officebs. 

MISMANAGEMENT.       ) 

MISMANAGEMENT  OF  CORPORATE  AFFAIRS  DOES  NOT  RELEASE 

SUBSCRIBER,  529. 

60 
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MISNOMER,  159. 

MISTAKE.    See  Ebbob.  ' 

MISTAKE  AS  TO  CORPORATE  POWERS,  liability  of  directors  for,  08S, 

623,694. 
MONEY: 

power  of  oorporationB  to  raise,  123-127. 

by  issue  of  stock,  124. 

by  sale  of  property,  124. 

by  borrowing,  125. 

and  issuing  security,  126. 

by  issue  of  **  deferred  income  bonds, ^*  126. 

by  guaranty,  127. 

liability  of  corporations  for  money  loaned  officerSi  214r-216,  226. 

power  of  directors  to  borraw,  225. 

amount  tbat  may  be  borrowed,  127. 

statutory  limitations  on  amount,  205. 
MONOPOLIES,  not  to  be  presumed,  121,  note. 

corporations  may  not  form,  309a,  etc. 
MORTGAGES  BY  CORPORATIONS: 

power  to  mortgage,  125. 

of  franchises,  125. 

ooQsent  of  shareholders,  185,  186. 

oorporation  cannot  assent  to,  as  shareholder  in  Its  own  stock,  186,  note. 

shareholders  cannot  make,  187,  and  note. 

defectiye  execution  of,  254,  note, 

power  of  directors  to  make,  225. 

of  committee  of  directors  to  make,  284. 

president  has  no  power  to  make,  236. 

irregularities  cannot  be  set  up  by  subsequent  grantee  of  premises,  28S. 

when  irregularities  cannot  be  set  up  by  creditor  of  corporation,  818. 
or  by  junior  mortgagee,  151,  note. 

equitable,  675. 

of  railroads,  674-682,  815-820. 

provisions  in,  816. 

of  rolling  stock,  678,  819. 

of  future  to  be  acquired  property,  676,  817. 

reorganization  of  debtor  corpoitition,  816a, 

inYalid  provisions  in,  677,  678. 

foreclosure  of,  appointment  of  a  receiver,  821.    See  BOHDHOliDKBSy 
MumciPAL  Bonds. 
MORTGAGE^TRUSTEE.    See    Tbustebb     undbb     Railboad     Mobiw 

OAOBS. 

MORTMAIN,  statutes  of,  12,  18,  128. 

MUNICIPAL  BONDS  IN  AID  OF  RAILROADS,  817-888. 

Federal  decisions  regarding,  318. 

municipality  has  no  inherent  power  to  issue,  319. 

legislature  may  authorize  municipality  to  issue,  819. 

special  authority  requisite,  320. 
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holders  charged  with  notice,  320. 

mnnicipal  sabscription,  what  constttates,  890. 

ooDStitational  restrictioDS,  821,  ;>82. 

for  ndboad  not  yet  in  existence,  322. 

consolidation  of  railroad  company,  828,  324. 

may  be  validated,  826. 

negotiable,  826. 

oonpons,  820,  827. 

no  implied  notice  of  lU  pendent  affecting,  827. 

presumptions  in  favor  of  validity  of,  828. 

absence  of  seals,  828,  note. 

recitals  in,  329-882. 

registration  of,  882. 

remedy  of  holder,  tiumdamits,  833. 

effect  on,  of  failure  to  complete  road,  521. 
MUNICIPAL  CORPORATIONS,  177,  315,  316. 

distinction  between  liability  of  and  that  of  private  oorpoiatioa,  177, 
886,  note. 

power  of,  to  tax,  888. 

property  of,  exempt  from  execution,  884. 

NAMB  OF  CORPORATION: 

necessary,  12,  14. 

corporation  may  enjoin  use  of  its  name,  187. 

right  to,  158. 

corporation  cannot  change,  168. 

misnomer,  150. 
NATIONAL  BANKS  : 

may  receive  special  deposits,  161,  887. 

may  exchange  and  deal  in  government  securities,  161* 

may  not  deal  in  stocks,  161. 

nor  sell  railroad  bonds  on  commission,  161,  886,  note. 

excessive  loans  by,  801. 

real  estate  security  talcen  by,  161,  302. 

liability  of,  for  loss  of  special  deposits,  887. 

succession  of  to  state  bank,  416,  note. 

state  taxation  of,  483,  484. 

cannot  create  by  by-law  a  lien  on  their  sharsi,  OOi. 

relative  rights  of  creditors  of,  66tf,  note. 

liability  of  shareholders  in,  727. 

in  voluntary  liquidation  not  thereby  dissolved,  482,  note. 

when  agreements  to  transfer  shares  in,  are  against  public  policy,  700* 
NAVIGABLE  WATBRS,  right  of  raibroad  companies  to  cross,  162a. 
NSQLIOENCE : 

liability  of  carrier  for,  340-351. 

carrier  cannot  stipulate  against  liability  for,  362-854. 

liability  for  negligent  injuries  to  trespassers,  870-372. 
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contributory,  373-376. 

damagM  recoverable  for  personal  injuries  caused  by,  877,  378. 
Injuries  to  employ^  caused  by,  365,  366. 

to  persons  on  railroad  track  caused  by,  368,  370^72. 
fires  caused  by,  368. 
injuries  to  cattle  caused  by,  369. 
NEGOTIABLE  INSTRUMENTS  OF  CORPORATIONS,  205,  28.5,  209. 

when  validity  of  not  affected  by  intrinsic  facts,  285.    See  Municipal, 
Bonds. 
NET  EARNINGS,  what  are,  565. 
NEW  STOCK,  right  of  shareholders  to  take,  560. 
"  NON-ASSESSABLE  "  SHARES,  522. 

NON-OBSERVANCE  OF  FORMALITIES.    See  Formalities. 
NON-RESIDENT  CORPORATIONS.    See  Fobeign  Cokpobations. 
NON-RESIDENT  SHAREHOLDER,  service  on,  740. 
NOTICE  : 

of  defects  when  not  necessary  to  chai^  the  corporation  with  negli- 
gence, 160,  note, 
to  shareholders,  when  not  notice  to  corporation,  187,  note, 
to  corporate  agents,  effect,  210,  215,  216. 
to  cashier,  215,  240. 
to  president,  216. 

judicial  notice  of  charter,  264,  note, 
implied  of  corporate  powers,  105,  264. 
of  usages  of  corporations,  105. 

of  powers  of  foreign  corporations,  105,  note,  380-301. 
of  formalities,  253. 
general  notices  by  railroad  companies  to  passengers  and  shippers,  359- 
railroad  company  should  give  notice  to  consignee  of  arrival  of  goods, 

360. 
when  essential  to  due  process  of  law,  472,  note,  480,  402,  402a. 
to  delinquent  shareholders  before  forfeiting  shares,  547. 
of  corporate  meetings,  574,  575. 
of  directors'  meetings,  260,  261. 
necessary  to  forfeiture  of  shares,  547. 
to  common  directors  of  two  corporations,  641. 
doctrine  of  implied  notice  of  pendency  of  action  does  not  apply  to 

negotiable  bonds,  327,  670,  note, 
bondholders  affected  with  notice  of  mortgage,  674. 
effect  of  notice  to  trustee  under  a  mortgage,  670,  note, 
service  of,  on  non-resident  stockholder,  740. 
NUISANCE: 

corporation  may  sue  to  restrain,  137. 
may  be  indicted  for,  167,  note, 
liable  for,  160  note,  344. 
when  acts  of  corporation  not  a  nuisance,  171. 
NUL  TIEL  CORPORATION,  plea  of,  00,  146-151. 
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IfUMBER  OF  SHARES,  power  of  corporation  to  increase,  188. 

OBJSCTS    OF   INCORPORATION,  important  in  determining  corporate 

powers,  114, 120. 
OBLIGATION    OF    CONTRACTS,   383,  44&-150,  463,  461-468,    487--491, 

408-602,  607. 
OBSERVANCE  OF  FORMALITIES.    See  Fobmalitibs. 
OFFICERS: 

d€  facto,  Yalidity  of  their  acts,  188-190. 

rights  of,  800. 
illegally  elected  cannot  make  calls,  640. 
election  of,  677-681. 
indemnification  of,  646. 
compensation  of,  646-648. 
removal  of,  681,  649,  660. 
a  conrt  of  equity  has  no  power  to  remove,  611. 
approval  by,  of  agents*  acts,  262. 
relations  of,  to  state,  606. 
may  act  as  trustees  for  bondholders,  629,  note, 
liability  of,  in  acting  on  behalf  of  their  corporation,  762,  763. 
liability  of,  to  other  contracting  party  when  contract  is  ultra  drea,  754. 
liability  of,  to  outsiders  for  acts  of  other  agents,  765. 
liability  of,  to  creditors,  756. 

for  misapplication  of  corporate  funds,  757. 
for  neglect  of  duty,  758. 
for  frauds  of  other  officers,  758. 
relations  of,  to  creditors  on  the  insolvency  of  the  corporation,  769. 
relations  among,  802. 
contributions  among,  803-807. 

right  of,  to  inspect  corporate  books,  808.    See  Dibuotors,  Pkksiuknt, 
Cashibb,  Aobnts,  Statutoby  Lfability. 
OFFICIAL  BONDS,  249,  note,  257. 

liability  of  directors  for  not  requirinja:  other  offlcera  to  furnish,  619, 
note,  621. 
ORDINARY  BUSINESS: 

meaning  of  the  term  with  reference  to  the  powers  of  the  board  of 
directors,  223. 

with  reference  to  powers  of  cashier,  241. 
ORDINARY  CARE,  required  of  directors,  617. 

ORGANIZATION  OF  CORPORATIONS,  cannot  be  affected  outside  of 
the  state,  382,  note, 
when  defective,  is  remediable,  167. 

must  be  a  substantial  compliance  with  enabling  act,  461,  note, 
certificate  must  be  filed,  461,  note.    See  De  Faoto  Cobpobations. 
OWNERSHIP  OF  CORPORATE  PROPERTY,  33. 

PAR,  issue  of  stock  below,  when  illegal,  124,  541.  522a-622c. 
PAROL  DECLARATIONS,  effect  of  on  subscriptions,  97,  note,  108,  note, 
621. 
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PARTIES  TO   ORBDITORS*  BILLS.    See    OBSDHOaB*    BrLLS,    Statit* 

TORT  Liability. 
PARTIES  TO  FORECLOSURE  SUITS,  814,  815,  note. 
PARTNERS: 

analogy  between  tlutTeholden  and,  88. 

promoten  are  not,  77. 

subeoribera  to  shares  before  formation  of  oorpoiation,  not,  100. 

shareholders  not  held  as  on  defectiye  organization,  148. 
ezoeptions,  148. 

creditors  cannot  deny  corporate  existence  to  chaift  shareholders  aa, 
148,  789. 

shareholders  not,  68,  716,  719. 
PARTNERSHIP: 

definitioos,  23,  note. 

how  differing  from  a  corporation,  59-01,  710« 

limited,  58. 

whether  corporations  can  form,  180,  note,  864. 
PASS-BOOK  OF  SAYINGS  BANK  DEPOSITORS,  reguhitions  in,  199. 
PASSENGERS: 

liability  of  railroad  compaDies  for  injories  to,  caused  by  another  rail- 
road company,  170. 

liability  of  common  carriers  to,  for  tort  of  employes,  385,  847. 

railroad  regalatiuns  affecting,  348. 

cannot  be  detained  for  non-payment  of  fare,  848. 

tickets,  348. 

liability  of  common  carriers  for  negligence,  850. 

carrier  cannot  stipulate  against  liability  for  negligence,  852. 

persons  travelling  on  pass  may  be,  852. 
PENALTY,  not  enforced  outside  of  state  creating  it,  893.    See  Statutobt 

Liability. 
PENDENCY  OF  ACTION: 

doctrine  of  implied  notice  inapplicable  to  negotiable  instnunents,  8S7. 

to  stock  certificates,  795. 
PERFORMANCE  OF  ULTRA  VIRES  CONTRACT,  effect  of,  276-281. 
PERPETUAL  SUCCESSION,  12,  14,  16,  21,  note,  430,  note. 
PERSONAL  LIABILITY.    See  Statutoby  Liability. 
PERSONAL  PROPERTY,  power  of  corporation  to  acquire,  129. 
PERSONS: 

legal  or  artificial,  2,  15,  21,  22,  51. 

between  whom  legal  relations  respecting  a  corporate  enterprise  eziat^ST. 

interested  in  forming  a  corporation,  73. 
PLACE  OF  BUSINESS: 

power  of  corporation  to  change,  121,  note. 

foreign  corporations  required  to  state,  400. 
PLEADING.    See  Suits,  Cbkditobs*  Bills,  Statutoby  Liabiutt. 
PLEDGE  OF  SHARES,  794,  797. 

when  valid  as  against  pledgor's  creditors,  796. 

when  the  pledgor  is  a  trustee,  797. 


INDEX.  951 

BAfereneat  are  to  the  Seotioiis. 

PLEDGEE  OF  SHARES,  when  held  as  shareholder  to  creditors,  741. 
POLICE  POWER: 

how  differs  from  emiDent  domain  and  taxing  power,  469a. 

state  cannot  revoke  franchise  through  exercise  of,  474. 

restrictions  on,  through  power  of  Congress  to  regulate  commerce,  474a. 

iU  limiU,  475,  476. 

legislature  cannot  surrender,  465,  466. 

regulation  of  railroad  charges  by,  475,  476a,  476&. 

state  may  change  remedy  by  exercise  of,  493-495. 
POOLING  ARRANGEMENTS  OF  RAILROAD  COMPANIES,  809. 
POWERS  OF  AGENTS.    See  Agents. 
POWERS  OF  CORPORATIONS.    See  Cobpobatb  Powebs. 
POWERS  OF  DIRECTORS.    See  Dibectors. 
PREFERENCES,  directors  cannot  make  to  themselyes  when  oreditors, 

759,  760. 
PREFERENTIAL  ASSIGNMENTS  BY  CORPORATIONS,  668. 
PREFERRED  SHARES: 

power  to  issue,  124,  571,  572. 

right  of  holders  to  dividends,  568. 

diyidends  on,  cumulative,  564. 

payable  only  out  of  profits,  565. 

rights  of  holders  as  to  other  shareholders  on  windlug-up,  786. 
PRELIMINARY  DEPOSITS: 

when  may  be  withdrawn,  98. 

liability  of  promotei-s  for,  104,  106. 

effect  of  failure  to  make,  on  yalldity  of  subscription,  516. 
PRESIDENT: 

powers  of,  190,  note,  192,  note,  202,  236-238. 
enlarged  by  custom,  237. 

cannot  mortgage  corporate  property,  187,  note,  286. 
nor  sell  lands  of  corporation,  236. 

nor  assign  property  in  payment  of  antecedent  debts,  286,  note, 
nor  bind  it  as  an  accommodation  indorser,  236,  note. 

may  sell  its  goods,  237,  note. 

when  corpoi-ation  liable  for  moneys  borrowed  by,  208. 

notice  to,  216. 

admissions  of,  236,  note. 

compensation  of,  646-648. 

of  bank  cannot  certify  his  own  check,  636. 
PRESUMPTIONS  IN  FAVOR  OF  VALIDITY  OF  CORPORATE  ACTS, 
128,  203-206,  251,  261,  263,  328. 

that  land  was  acquired  for  authorized  purposes,  128,  note,  232,  note. 

when  outsider  may  assume  that  agent  is  acting  rightfully,  204. 

outsider  may  not  assume  existence  of  unusual  facts,  206. 

regarding  negotiable  paper,  205,  285. 

assertion  by  agent  of  his  own  authority,  207-209. 

in  favor  of  validity  of  directors*  acts,  232. 

that  corporate  seal  is  rightfully  affixed,  202,  note. 
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PRESUMPTIONS  IN  FAVOR  OF  VALIDITY,  Etc.— (contlntted). 

that  formalities  have  been  observed,  251. 

in  fayor  of  regularity  of  directors*  meetings,  261. 

in  evidence,  ordinary  presumptions  apply,  263. 

that  restrictions  on  corporate  powers  have  not  been  violated,  284. 

that  money  is  not  borrowed  by  a  corporation  in  excess  of  authorized 
limit,  286. 

nor  for  an  unauthorized  purpose,  286. 

on  part  of  seller  of  property  that  it  is  proper  for  corporation  to  pur- 
chase, 286. 

in  favor  of  validity  of  municipal  bonds,  328-332. 

in  favor  of  foreign  corporation,  300,  note. 
PRESUMPTION  OF  KNOWLEDGE  BY  CORPORATION,  216. 
PRESUMPTION  THAT  PERSONS  DEALING  WITH  A  CORPORATION 

KNOW  ITS  POWERS,  195,  264,'  389-^91. 
PRINCIPAL,  when  dividends  are  to  be  treated  as,  799-801. 
PRIVATE  PROPERTY: 

what  is,  171. 

cannot  be  taken  without  compensation,  163. 
PRIVILEGED  COMMUNICATIONS  OF  OFFICERS  TO  MEMBERS  OP 

CORPORATIONS,  342,  note. 
PRIVILEGES,  when  exclusive  to  be  strictly  construed,  122. 
PROCESS,  service  on  corporations,  143,  395-399. 
PROHIBITIONS,  statutory.    See  Statutory  PsoBiBiTioKa. 
PROMISSORY  NOTES: 

corporations  may  issue,  126. 

of  corporations  are  negotiable,  125,  note. 

when  p^sident  may  issue,  202. 

issued  by  agents,  205. 

title  in  corporation  cannot  be  questioned  by  promisor,  282. 

when  issued  in  contravention  of  statute  void,  298. 
PROMOTERS: 

not  partners  presumptively,  77. 

liability  of,  74-84,  103. 

to  parties  with  whom  they  contract,  76-79. 

for  acts  of  other  promoters,  77. 

for  statements  in  prospectus,  77. 

to  each  other,  80,  81. 

contribution  among,  81. 

to  the  corporation  subsequently  formed,  82-84. 

false  statements  of,  97,  note. 

to  account  for  secret  profits,  82-84. 

to  subscribers,  103. 

for  preliminary  deposits,  104,  106. 

right  of,  to  indemnity  from  the  corporation,  85. 

from  each  other,  80. 

to  compensation,  81,  86. 

liability  of  corporation  for  acts  of,  87-90. 
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PROMOTION  OF  A  CORPORATION.     See  Legal  Rblatiokb  Abising 

THKOUeH  THE  PROMOTION  OF  A  CORPORATION. 

PROOF  OP  ACTS  OP  CORPORATIONS,  263. 
PROOF  OF  DEED  OF  CORPORATION,  248,  note. 
PROPERTY: 

what  is,  172. 

power  of  oorporations  to  acquire,  128,  129. 

of  a  corporation,  ownership  respecting,  33. 

not  to  be  taken  without  compensation,  171. 
except  when  public,  171. 

what  constitutes  a  taking  of,  173. 

powers  of  corporation  oyer,  124,  130.    See  Cobpobate  Powbbs. 

in  which  the  public  has  an  interest,  474-476. 

a  corporation  may  receive  in  payment  for  its  shares,  522c,  701. 
PROSPECTUS  : 

liability  of  promoters  for  statements  in,  77. 

terms  of  become  conditions  in  subscriptions,  96. 
PROVISIONAL  COMMITTEE-MEN,  not  partners  pHma  facie,  77. 

not  liable  for  contracts  of  managing  committee,  77,  note. 

remuneration  of,  81. 

contribution  among,  81,  note. 
PROXY,  right  to  vote  by,  579. 
PUBLIC  CORPORATIONS.    See  Municipal  Cobpobationb,  Municipal 

Bonds. 
PUBUC  POUCY  : 

acts  illegal  as  against,  289,  304r-309. 

foreign  corx>orations  cannot  act  contrary  to,  387,  388. 

agreement  to  sell  shares,  when  against,  790. 
PUBLIC  PROPERTY,  when  corporation  may  take  without  compensation, 

171. 
PUBLIC  USE : 

what  is,  163. 

property  devoted  to,  may  be  taken  by  eminent  domain,  163a. 
PUNITIVE  DAMAGES,  when  recoverable  for  personal  injuries,  377,  378. 
PURCHASE  BY  CORPORATION  OP  ITS  SHARES,   134,  135,  552,  586, 

747. 
PURCHASE  OF  SHARES.    See  Tbansfbbof  Shares;  Shares  of  Stock 
IN  another  Corporation. 

QUALIFICATION  SHARES  OF  DIRECTORS,  614. 
QUANTUM  MERUIT,  corporation  may  be  held  on,  249. 
QUASI  CORPORATION,  58,  note. 
QUO  WARRANTO,  must  be  brought  in  the  name  of  the  state,  151. 

nature  of  action,  460,  note.    See  Forfeiture  of  Franchises. 
QUORUM  necessary  for  transaction  of  business  at  directors^  meetings,  260. 

at  shareholders'  meetings,  577,  note. 
QUORUM  AT  ROMAN  LAW,  8. 
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RAILROAD  AID  BONDS.    See  Municipal  BomM   nr  Aid  op  Raii^ 

nOADS. 

RAILROAD  COMPANIES: 

power  of,  to  locate  road,  162,  162a. 

to  locate  Btations,  162. 

to  change  location  of  route,  162a,  229,  note. 

to  croM  tracka  of  another  railroad,  16Sa. 
directors  of,  cannot  change  termini,  229,  note, 
right  of  eminent  domain  of,  162,  168. 

may  take  easement  or  fee,  162a,  165. 

for  what  purposes  may  take  land,  163. 
right  of,  to  croM  navigable  waters,  162a. 
when  may  take  property  devoted  to  a  public  use,  168a. 
railroad  a  public  use,  168. 
right  of,  to  exclnsive  use  of  its  track,  162a. 

can  exercise  eminent  domain  though  road  has  been  leased,  106,  nota. 
In  condemning  land  must  comply  strictly  with  statute,  166l 
liable  for  throwing  back  surface  water,  178. 

for  obstructing  drains  and  ditches,  178. 

for  obstruction  of  river  navigation,  174. 
liability  to  riparian  owners,  174. 
liability  for  tracks  in  streets,  175-177. 
conditional  subscriptions  to  shares  in,  109,  517. 
collateral  attacks  on  franchises  of,  152. 
liability  of,  for  advances  made  on  bills  of  lading,  201. 
lease  of  road  may  not  relieve  from  liability,  170. 
cannot  relieve  themselves  from  liability  by  delegating  their  franchises, 

170. 
without  special  authority,  cannot  mortgage  or  transfer  their  franchlsea, 

125,805. 
nor  lease  their  franchises,  805.   * 

such  leases  void,  305. 
effect  of  leases  on  right  to  tolls  on  leased  road,  416. 
nor  without  special  authority  can  they  consolidate,  805. 
consolidation  of.    See  Consolidation. 
ultra  vires  acts,  305. 
traffic  arrangements,  307,  308. 
pooling  aiTangements,  309. 
contracts  of,  as  to  stations,  809. 
contracts  giving  exclusive  privileges,  809. 
charges  by,  809. 

municipal  bonds  issued  in  aid  of.    See  Municipal  Bonds. 
liable  for  assaults  and  batteries,  844. 

for  trespass,  344. 

for  public  nuisance,  344. 
may  stipulate  against  liability  for  fire,  851. 

cannot  stipulate  against  liability  for  losses  arWng  from  negligenos, 
852-854. 


nn>EX.  965 

BaferenoM  are  to  the  Seettone. 

RAILROAD  COMPANIES— (coneinrrcd). 

liability  of  connecting  linos  as  common  carriers,  854,  862-364. 
liability  of,  for  injuries  to  employ^,  866,  866. 
to  trespassers,  370-872. 
to  pei-sons  on  track,  368. 
for  negligence  of  flagman,  368. 
for  fires  cansed  by  sparks,  868. 
to  fence  railroad,  860. 
not  charageable  with  knowledge  of  contents  of  packages  carried  by 

them,  860. 
may  make  reasonable  regulations  regarding  passengers,  848. 
right  of,  to  tolls  on  leased  roads,  416. 
itate  may  compel  them  to  perform  their  functions,  454,  455. 

to  erect  suitable  stations,  454. 
state  may  control  them  by  virtue  of  its  police  power,  475. 
state  may  regulate  fares,  475,  476,  476a. 
tazaticm  of,  470,  485. 
railroad  tracks  in  streets,  175-177. 
when  liable  in  exemplary  damages,  877,  878. 
liability  for  contracts  of  statiou  agents,  108,  note,  201. 
when  shareholder  may  enjoin  from  extending  road,  556. 
contractors^  liens,  817,  818. 
provisions  in  mortgages,  816. 

mortgages  of,  covering  property  to  be  acquired,  676,  817. 
covering  rolling  stock,  810. 
covering  separate  portions  of  road,  810. 
foreclosure  sales,  660,  note,  682,  note,  711,  818. 
not  dissolved  by  sale  of  road,  432,  note. 
right  to  earnings  of,  as  between  bondholders  and  judgment  creditors, 

820. 
appointment  of  receiver  in  foreclosure  of,  821,  822. 
priority  of  receiver*s  orders,  823,  824. 
payment  of  current  expenses  on  foreclosure,  821,  822. 
incorpoi*ated  by  two  states,  403-400.    See  Common  Carbibrs,  Emi- 
NEHT    Domain,    Mobtoaoes,    Bondholders,    Tbustsbb   xmoBB 
Railroad  Mortgages. 
RAILROAD  CONSTRUCTION  COMPANIES,  638,  630. 
RAISE  MONEY.    See  Monet. 
RATES  OF   RAILROAD   COMPANIES,  regulation  of,  by  the  state,  475, 

476a,  4766. 
RATIFICATION: 

of  acts  of  promoters,  86-00. 

of  bonds  Issued  before  incorporatioD,  00,  note. 

of  subscription  contracts  of  infants,  05. 

by  acquiescence,  110,  108,  212. 

formal  ratification  not  requisite,  212. 

by  shareholders,  187,  213. 

by  accepting  benefit  of  act,  214. 
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RATIFICATION— { continued). 

knowledge  or  implied  notice  of  facts  necessary,  212,  214,  215. 

what  notice  is  sufficient,  212,  216. 

through  lapse  of  time,  110,  217. 

of  informal  acts,  256. 

of  ultra  vires  aces,  269-273. 
by  shareholders,  270,  271. 

by  corporation,  of  contracts  in  which  directors  are  personally  interested, 
680. 
REAL  ESTATE.    See  Lands. 
RECEIVER  : 

effect  of  appointment  on  suits  pending,  144,  813. 

court  will  not  appoint  for  foreign  corporation,  894. 

may  recover  subscriptions,  542. 

capacities  of,  542,  615,  814. 

may  enforce  directors^  duties,  615. 

may  enforce  rights  of  creditors  against  officers,  756,  note,  758,  note. 

may  contest  payment  of  ultra  virea  claims,  272,  273,  814. 

pleading  irregularity  of  appointment,  542. 

liability  of,  when  operating  railroad,  417. 

whto  necessary  party  in  suits  by  shareholders  agtiinst  officers,  600,  note. 

when  creditors  are  entitled  to,  663,  707. 

when  appointed  at  suit  of  creditors  must  determine  amount  of  corpo- 
rate indebtedness  before  enforcing  a  subscription,  707,  note. 

in  foreclosure  suits,  821. 

when  court  will  recognize  foreign  receiver,  819,  note. 

appointment  does  not  cause  dissolution  of  corporation,  432. 
RECEIVER'S  ORDERS,  821-824. 
RECITALS  IN  MUNICIPAL  BONDS,  329-332. 
REDUCTION  OF  CAPITAL  STOCK,  138,  670. 
REGISTRY  OF  MUNICIPAL  BONDS,  332. 
REGISTRY    OF    TRANSFERS    OF    SHARES,   liability  of   corpoi-ation, 

592,  593,  597. 
REGULATIONS  BY  CARRIERS,  348. 

RE-ISSUE  OF  SHARES  PURCHASED  BY  CORPORATION,  136. 
RELEASE  OF  SUBSCRIPTIONS  : 

invalid,  549-551. 

no  defence  as  to  creditors,  745,  746. 

no  defence  as  to  other  shareholders,  780. 
REMAINDER-MAN    AND    UFE-TENANT,  right    to    diTidends   as  be- 
tween, 799-801. 
REMEDY  : 

distinction  between,  and  right,  493. 

state  may  control,  49.3-495.    See  Suits. 
REMOVAL  OF  OFFICERS,  581,  649,  650,  611. 

REMOVE  FROM  PLACE  TO  PLACE,  corporations  cannot,  121,  notaw 
REMUNERATION  OF  OFFICERS,  86,  646-648. 
REORGANIZATION  AGREEMENTS,  816a. 


INDEX.  957 

Beferenees  are  to  the  Sections. 

REPEAL  OF  CHARTERS  OR  ENABLING  ACTS,  464,  406-504. 

limitations  on  tlie  reserved  right  to  alter  and  repeal,  496-502. 

judicial  decree,  when  necessary,  503. 

effect  of,  504. 
REPLEVIN    FOR  CORPORATE   PROPERTY,  cannot  be  sostained  by 

sole  shareholder,  187. 
REPORTS: 

failure  to  file,  liability  of  officers,  767-773. 
does  not  survive  death,  771. 

false,  liability  of  officers  signing,  774. 
does  not  survive  death,  771,  note. 
RESEMBLANCES     BETWEEN     CORPORATIONS     AND     CERTAIN 
OTHER  LEGAL  INSTITUTIONS: 

what  law  applicable  to  corporations,  53. 

New  York  statute  of  1875,  54,  55. 

New  York  joint  stock  association,  56. 

comparison,  57. 

limited  partnerships,  58. 

partnerships:  dissimilar  from  corporations  at  common  law,  59. 

points  of  difference  remaining,  60,  61. 

the  element  common  to  these  various  legal  institutions,  62. 

material  questions,  63. 

law  applicable  to  corporations,  how  determinable,  64,  65. 

changes  in  corporation  law,  66. 

the  use  of  analogy,  67-69. 

the  application  of  general  principles,  70,  71. 
RESIDENCE  OF  FOREIGN  CORPORATION,  395,  note. 

of  corporation  created  by  two  states,  407,  note,  409. 
RESTRICTIONS  ON  AUTHORITY  OF  CORPORATED  AGENTS. 

See  Agents,  Dibbctobs. 
RESTRICTIONS  ON  STATE  LEGISLATURES,  464. 
RIGHTS,  regarded  as  "property,"  172. 

RIPARIAN  OWNERS,  rights  of,  against  railroad  companies,  174. 
ROLLING  STOCK,  676,  819. 
ROMAN  LAW  RELATING  TO  CORPORATIONS,  1-9. 

early  Roman  view,  1. 

a  corporation  not  a  person  in  the  Roman  law,  2. 

later  Roman  view,  3. 

special  authority  to  form  a  corporation  necessary  only  in  later  times,  4. 

varieties  of  Roman  corporations,  5. 

illegal  corporations  at  Rome,  6. 

dissolution  in  Roman  law,  7. 

corporate  management,  8. 

hereditaa  Jacena,  9. 
RULES  OF  LAW: 

how  they  become  operative,  25. 

between  whom  they  operate,  26. 

what  rules  brought  into  operation  by  incorporation,  27. 

applicable  to  corporations,  52-71. 
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SALARIES,  640-648. 

SALVOR,  corporation  may  be,  187. 

SAVINGS  BANKS,  when  not  liable  for  money  paid  on  loiged  otdor,  109. 

cannot  purchase  stock  in  another  corporation,  267. 
SCRIP  DIVIDEND,  when  beqaeet  of  ehares  does  not  cany,  796,  note. 
SEAL: 

right  of  corporation  to  use,  18,  14,  17. 

when  necesaary,  248. 

presumed  to  be  rightf  ally  affixed,  204,  note. 

absence  of  in  municipal  bonds,  328,  note. 
SECRET  AGREEMENTS  with  subscribers  void,  621. 
-  SECRETARY: 

power  of,  201. 

prima /aci«  entitled  to  compensation,  647,  note. 
SECRET  PROFITS: 

promoters  must  account  to  corporation  for,  82-64. 

directors  must  account  to  corporation  for,  629-681. 
SECURITY,  corporation  has  implied  power  to  give,  125. 
SECURITIES  COMPANY  809(1. 
SELL  PROPERTY,  power  of  corporations  to,  180. 
SERVANTS,  liability  of  shareholders  for  debto  due,  7S4.    See  A»SHTa« 

Employes,  Tobtb. 
SERVICE  OF  PROCESS: 

on  corporations,  148. 

mode  may  be  changed,  496. 

on  foreign  corporations,  895-899. 

on  non-resident  stockholders,  740. 
SERVICES,  corporation  may  receiye  in  payment  for  its  shares,  5S2e. 

compensation  for,  86,  646,  648. 
SET-OFF: 

when  debtor  of  corporation  entitled  to,  670,  810,  note. 

by  shareholders,  against  unpaid  subscriptions,  729,  811. 

by  shareholders,  against  claim  for  corporate  funds  improperly  reoeiTed, 
730. 

by  shareholders,  in  actions  against  the  corporation,  187,  note. 

by  shareholders,  against  statutory  liability  to  creditors,  781,  782. 

of  benefits  against  amount  of  compensation  for  property  taken  byemi* 
nent  domain,  179. 
SHARES  OF  STOCK: 

right  of  subscribei'S  to  allotment  of,  91, 110. 

on  increase  of  stock,  669. 

definitions  of,  567. 

increase  in  number  of,  188. 

are  subject  to  attachment,  892,  note,  796. 

attachment  of  does  not  incumber  property  of  the  corporation,  567,  note. 

taxation  of,  477a,  483,  484. 

situs  of  for  taxation,  477a,  note,  479,  note. 

forfeiture  of,  284,  546-648. 
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SHARES  OF  STOCK-^continued). 
may  be  paid  for  in  property,  522c. 
See  Shakeholdkrs,  Transfebs,  Subscbiptions. 
SHARES  OF  STOCK  IN  ANOTHER  COMPANY,  power  of  one  corporftp 

tioD  to  purchase,  180,  note,  161,  267,  309. 
a  sayings  bank  cannot  purcbiose,  267. 
when  a  shareholder  may  restrain  purchase,  666. 
SHAREHOLDERS: 

constitute  body  corporate,  48-^0. 

not  partners,  68,  100,  148,  716,  710. 

right  of,  to  sue  on  behalf  of  corporation,  130-142. 

must  be  such  at  time  of  injury,  unless  shares  deyolre  on  them  by 
operation  of  law,  140,  note,  141,  note, 
how  incapacitated  from  acting  when  management  vested  in  directors, 

180-183. 
consent  of,  to  mortgages,  185,  186. 
must  act  in  corporate  meetings,  184. 
agreements  among,  to  conti'ol  corporation  management,  when  legal, 

650&. 
cannot  act  individually  for  the  corpoi-ation,  187. 
not  legal  owners  of  the  corporate  property,  187. 
have  insurable  interest,  187. 
notice  to,  not  notice  to  corporation,  187,  note, 
ratification  by,  187,  203. 

of  ultra  vires  acts,  270. 
relations  to  creditors,  effect  thereon  of  reservation  by  the  state  of  the 

right  to  alter  and  repeal,  600,  501. 
relations  of,  to  tlie  state,  505. 

to  the  corporation,  how  occasioned,  600-612. 
**  non-asSessable  *^  shares  held  by,  622. 
may  enjoin  consolidation,  536. 
may  restrain  improper  and  ultra  vires  acts  on  part  of  corporation  or 

officers,  140,  note,  553--556,  683,  684. 
may  enjoin  acceptance  of  amendment,  667. 
corporation  must  be  managed  in  interests  of  as  such,  658. 
may  sue  corporation  for  conspiracy,  560. 

for  injuries  to  themselves  individually,  561. 
cannot  plead  nul  tiel  corporation^  537-530,  738. 
liability  of,  to  receiver,  542. 
may  pay  for  shares  in  property,  622c,  701. 
cannot  be  released,  540-551,  780. 
right  of,  to  dividends,  562-568. 

to  subscribe  for  additional  shares  on  increase  of  stock,  560. 
rights  of,  regarding  meetings,  573-576. 

elections,  577-581. 
right  of,  to  vote,  678-681. 

to  vote  in  their  own  interest,  5505. 

to  inspect  corporate  books,  585. 
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SHABEHOLDEBS— (continued). 

corporate  affairs  to  be  manag^ed  in  intereata  of,  568,  659. 
rights  of,  on  winding-up,  606,  609. 

to  dissolve,  610. 

that  officers  do  no  unauthorized  acts,  685. 
remedies  of,  against  officers,  560,  686-688. 

statute  of  limitations,  689. 
actions  by,  against  officers,  for  corporate  mismanagement,  689-691. 
actions  by,  against  officers,  for  indiyidual  injuries,  696,  697. 
directors  trustees  for,  692,  698. 
liability  of,  to  indemnify  directors,  699. 

to  creditors  in  absence  of  statutory  liability,  700-708. 

in  national  banks,  727. 

to  creditors  to  pay  up  subscriptions,  701,  703. 

to  creditoi-s  on  shares  issued  for  propei-ty,  702. 

to  creditors  for  withdrawing  corporate  funds,  708,  719,  note, 
creditors^  bills  against,  joinder  of  parties,  704-706. 
trustees  for  creditors  in  what  respects,  45,  700-711. 
liability  to  creditors  when  enforceable  outside  of  state,  393. 
statutory  liability  of,  to  creditors.    See  Statutobt  Liabiutt. 
when  entitled  to  set-off  against  creditors,  729-732,  811. 
when  also  creditors,  cannot  sue  other  shareholders  at  law,  733,  784. 
liability  of,  for  **  debts  "  of  the  corporation,  734. 
estopped  to  deny  corporate  existence  in  suit  by  creditors,  738. 
who  are  such,  as  to  creditors,  740-743. 
release  by  corporation  of,  no  defence  against  creditors,  746. 
forfeiture  of  shares  valid  as  to  creditors,  746. 
compromise  may  be  valid  as  to  creditors,  746. 
liability  of,  to  creditors,  as  ended  by  a  transfer  of  shares,  747. 

not  ended  by  a  transfer  of  shares  to  the  corporation,  747. 

not  ended  by  an  irregular  transfer,  748. 

not  ended  by  a  fraudulent  ti'ansfer,  749. 
relations  of,  to  creditors  on  winding-up,  750,  751. 
legal  relations  among,  two  classes,  777,  778. 

right  of,  that  each  shall  bear  his  proportion  of  corporate  burdens,  779. 
rights  of,  against  each  other,  on  a  change  in  the  corporate  constitu- 
tion, 782. 
contribution  among,  734,  note,  783,  784. 
classes  of,  785. 

rights  of,  who  hold  shares  more  fully  paid  up,  787. 
equal  rights  of,  788. 

relations  between  transferrer  and  transferee  of  shares,  789-793,  798. 
pledge  of  shares  by,  794.    See  Subscriptions,  Pbbfbbbbd  Shabbs. 
SHIPPERS,  when  not  affected  with  notice  of  limitations  on  authority  of 

station  agents,  193,  note. 
SLEEPING-OAR  COMPANIES,  liability  of,  347,  note. 
SOCII  VECTIGALIUM  PUBLICORUM,  1. 
SOVEREIGNTY,  never  absolute,  456. 
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SPECIAL  DEPOSITS,  liability  of  banks,  161,  337,  346. 
SPECIFIC  PERFORMANCE: 

of  transfer  of  shares,  right  of  purchaser  as  against  corporation,  699. 
as  between  transferrer  and  transferee,  790. 
STATES  OF  THE  UNION: 
suits  against,  462. 

relations  of,  to  corporations  created  by  them,  438-449,  452,  469. 
contract  between  corporation  and,  460,  453. 

rights  acquired  by  state,  454,  466. 
may  forfeit  franchises,  457-460. 
rights  of  corporation  against,  461,  462. 

limitations  thereon,  463-466. 
limitations  on  power  of  states  over  corporations,  469a,  4695  €t  $eq. 
eminent  domain  of,  470-473. 
police  power  of,  474-476,  493. 
taxing  power  of,  477-486. 
exemptions  from  taxation  by,  487-491. 
have  control  over  remedies,  493-495. 

reserved  right  of,  to  alter  and  repeal  charters  or  enabling  acts,  496-604. 
relations  of,  to  shareholdera,  505. 
to  corporate  officers,  506. 

to  creditors  of  corporations,  507.    See  Taxation. 
STATIONS: 

power  of  railroad  companies  to  locate,  162. 
contracts  of  railroad  companies  to  locate,  309. 
STATION  AGENTS,  powers  of,  193,  note,  201. 
STATUTES: 

of  mortmain,  128. 

regulating  service  on  foreign  corporations,  397. 
imposiug  terms  on  foreign  corporations,  400,  401. 
Now  York  **  business  corporations  "  act  of  1875,  54,  66. 
New  York  **  manufacturing  companies  "  act,  125,  note, 
regulating  joint  stock  associations  in  New  York,  56. 
English  companies  act,  296. 

of  limitations.    See  Limitations,  Statutory  Liabilitt,  National 
Banks. 
STATUTORY  LIABILITY: 

when  enforced  outside  of  state  creating  it,  893. 

how  far  subject  to  alteration  by  subsequent  legislation,  500,  501. 

of  shareholders,  712. 

does  not  deprive  creditor  of  right  to  enforce  unpaid  subscriptions, 

712,  note, 
return  of  execution  unsatisfied,  713,  724. 
when  shareholders  may  be  joined  In  action  against  corporation,  718, 

note, 
nature  of,  714-717. 
ordinarily  not  a  penalty,  714,  note, 
not  released  by  time  g^ven  corporation,  716  and  note. 

61 
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STATUTORY  LIABILITY— (conttnued). 
not  fche  liability  of  guarantors,  716. 
flMinot  be  extended,  716,  note. 
not  the  liability  of  partners,  716,  710. 
must  be  enforced  as  prescribed  by  the  statute,  717,  788. 
attaches  to  what  sliareholders,  718-720. 
cannot  be  created  by  by-law,  588. 
creditors  proper  parties  to  enforce,  721. 
corporation  cannot  assign,  721. 
ayermeuts  in  pleading,  722. 
under  national  banking  act,  727. 

under  New  York  **  manufacturing  companies'*  act,  728. 
iat-off  under  New  York  **  manufacturing  companies*'  act,  781. 
conditions  precedent,  724. 
Joinder  of  parties,  725,  720. 
sunrives  death  of  shareholder,  727,  note, 
extinguishment  of,  728. 
right  to  set-off,  731,  782. 
for  debts  of  a  particular  class,  784. 
for  "debts,"  784. 
repeal  of,  786. 
waiyer  of,  785. 

when  barred  by  statute  of  limitations,  780. 
eyidence  of  judgment  against  corporation,  787. 
existence  of  corporation  cannot  be  denied,  788,  789. 
priorities  of  creditors  regarding,  825,  820. 
not  extinguished  by  transfer  of  shares  to  corporation,  185, 747. 
of  directors,  761-775. 

different  classes,  701-760. 

in  its  nature  penal,  704,  705,  771. 

for  fttilure  to  file  reports,  707-778. 

does  not  suryive  death  of  delinquent,  771. 

what  debts  included,  772,  773. 

for  signing  false  reports,  774. 

enforced  outside  the  state,  308. ' 
forms  of  action,  joinder  of  parties,  775. 
contribution,  703,  704,  767,  800. 
STATUTORY  PROHIBITIONS,  204-808. 

corporations  organized  for  prohibited  purposes,  140,  note. 

general  prohibitions,  205. 

English  **  Companies^  Act,"  200. 

effect,  general  rule,  207. 

excessiye  rate  of  interest,  208. 

forbidden  bills  and  notes,  208. 

first  qualification  to  general  rule,  200. 

second  qualification  to  general  rule,  800. 

third  qualification  to  general  rule,  301. 

excessiye  loans  by  national  banks,  301. 
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STATUTORY  PROHIBITIONS— (conttiitted). 

forbidden  loans  by  sayings  banks,  801. 

prohibitions  by  implication,  802. 

effect  on  oonyeyances  to  corporation,  308. 
STOCK: 

corporation  cannot  issue  below  par,  124,  541,  646. 

power  of  corporation  to  raise  money  by  Issue  of,  124. 
to  increase  or  decrease,  188. 
to  purchase  its  own,  184,  186,  552. 

to  purchase  stock  in  another  corporation,  180,  note,  161,  267,  800. 
to  re-issue  shares,  186. 

directors  cannot  increase,  228. 

rights  of  shareholders  on  increase  or  decrease,  669,  670. 

issue  of  invalid  stock,  641,  545. 
STOCK-BROKER,  when  not  liable  on  shares  put  in  his  name,  700,  note. 
STOCK  CERTIFICATE: 

issue  of,  not  essential  to  constitute  a  shareholder,  611. 

corporation  estopped  by,  501,  508. 

liability  of  corporation  on  forged,  601-606. 

assignment  of,  effect,  706,  706. 

passes  legal  title  to  shares,  687,  500. 

held  "  in  trust,"  707. 

need  have  no  seal,  248. 

is  but  evidence,  687. 

purchaser  of  stolen,  gets  no  title,  706. 
STOCK  DIVIDENDS: 

right  of  shareholders  in,  after  declaration,  668. 

power  of  corporation  to  make,  568,  and  note. 

whether  principal  or  income,  800,  801. 
STOCKHOLDERS.    See  Shabbholdbbs. 
STREET  RAILROAD,  franchises  of,  804,  note. 
STREETS,  use  of,  by  railroads,  175-177. 
SUBSCRIBERS  TO  STOCK  OF  A  CORPORATION  TO  BE  FORMED: 

rights  of,  to  shares  after  company  is  formed,  01. 

effect  on,  of  fttlse  statements  of  promoters,  07,  note. 

may  deny  that  corporation  has  been  formed,  00. 

not  partners,  100. 

legal  relations  of,  to  promoters,  108. 

rights  of,  against  corporation,  110-112. 

affected  by  laches,  111.    See  SuBSCBipnoirB. 
SUBSCRIPTIONS     TO    SHARES     IN     A     CORPORATION     TO     BE 
FORMED,  01-112. 

made  to  commissioners,  01,  and  note. 

of  infants,  06. 

consideration  of,  01-04. 

defence  that  objects  of  incorporation  are  illegal,  06. 

defence  that  corporation  has  not  been  formed,  00. 

conditions  in,  06,  07. 
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BUBSCBIPTIONS  TO  SHABES,  Etc.— (continued). 

when  not  enforceable  until  all  the  stock  Bubscrlbed,  06. 
praliminaiy  deposits,  08,  09,  104,  106. 
legal  relations  arising  from,  100-106. 
assignment  of,  101,  102. 
defence  of  promoter's  fraud,  103. 
fraudulent,  106. 

enforceable  by  corporation  when  formed,  107-109. 
rescission  of,  by  subscribers,  110-112. 
SUBSCRIPTIONS  TO  SHARES: 

forms  of,  and  consideration  for,  509-512,  515,  516. 
promise  implied  by,  to  pay  for  shares,  51^-615. 

eyen  though  corporation  has  also  power  to  forfeit  them,  513. 
offer  to  subscribe  reyocable,  515,  note, 
secret  oral  conditions  Toid,  521. 
infancy  may  be  pleaded,  95,  515,  note, 
oonditions  in,  517,  518-521. 
IsTy  of  assessment,  517. 
calls  for,  when  not  prerequisite,  543. 
obtained  by  fraud,  103,  523-526. 
fraudulent  may  be  enforced,  105. 
effect  on,  of  error,  527. 

of  subsequent  illegal  corporate  action,  628,  629. 

of  change  in  corporate  enterprise,  530-535,  782. 

of  alteration  of  charter,  530-635. 

of  consolidation,  536. 

of  fttilure  to  make  preliminary  deposit,  516. 

of  purchase  by  the  corporation  of  the  shares  subscribed  for,  134, 
135,  552. 
may  be  paid  in  property,  622c. 

when  illegal  corporation  cannot  enforce,  96, 146,  note, 
cannot  be  released,  549-551,  745,  746,  780. 
assignment  of,  548. 

purchase  of,  by  another  corporation,  544. 
liability  on,  to  creditors,  701,  703,  745,  746. 
creditors  may  enforce,  660,  661. 

although  shareholders  subject  to  statutory  liability,  712,  note, 
receiver  may  enforce,  542. 

debts  owing  subscribers  not  to  be  set  off  against,  729,  811. 
when  nul  tiel  corporation  may  not  be  pleaded  to  suit  on,  99,  537, 539, 738. 
when  it  may,  99,  154. 
when  illegal  election  of  directors  making  calls  may  be  pleaded  to  suit 

on,  540. 
when  illegality  of  shares  issued  may  be  pleaded,  541. 
when  barred  by  statute  of  limitations,  709. 
insolvency  of  the  corporation  may  not  be  pleaded  to  suit  on,  642. 
SUCCESSION : 

perpetual,  12,  14,  16,  430,  note. 
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SUCCESSION— (contt'nued). 

by  one  corporation  to  the  property  of  another,  414. 

different  from  consolidation,  415. 

property  passes  by,  subject  to  restrictions,  416.  . 

succeeding  corporation  takes  the  place  of  former,  417. 

special  exemptions  may  not  pass  by,  418,  487-491. 

liability  of  succeeding  corporation  to  creditors,  667. 
SUITS    AGAINST    DIRECTORS    BY     CREDITORS    TO     ENFORCE 

STATUTORY  LIABILITY  (JOINDER),  775. 
SUITS  AGAINST  JOINT  STOCK  ASSOCIATIONS,  66,  note. 
SUITS  AGAINST    OFFICERS      BY     SHAREHOLDERS     (JOINDER), 

685-691. 
SUITS  AGAINST  SHAREHOLDERS  BY  CREDITORS: 
.  joinder  of  parties,  70d-706. 

statutory  liability  (joinder),  75&-760. 
SUITS  AGAINST  STATES  OR  THE  UNITED  STATES,  462. 
SUITS  BY  AND  AGAINST  CORPORATIONS,  137-144,  382-402. 

right  to  sue  and  be  sued  implied  at  common  law,  12, 14. 

at  Roman  law,  7. 

that  corpoi-ation  may  sustain,  187. 

should  be  brought  in  the  name  of  the  corporation,  138. 

against  state,  462. 

directors  may  compromise,  137,  224. 

when  may  be  brought  by  shareholders,  138,  139,   142,  536,  558^61, 
683,  684,  689-691. 

allegations  in,  when  brought  by  shareholders,  140-142. 

abated  by  dissolution,  435. 

effect  on,  of  appointment  of  receiver,  144. 

service  of  process  on  corporation,  143. 
on  foreign  corporations,  395-399. 

by  and  against  foreign  corporations,  392-402. 

state  cannot  prevent  foreign  corporations  from  removing  to  Federal 
courts,  400. 
SUPERINTENDENT: 

powers  of,  202. 

can  recover  for  services  on  quantum  meruit,  647,  note. 
SURETIES  ON  BONDS  OF  CORPORATE  OFFICERS,  249,  note,  257. 
SURFACE  WATER,  railroad  companies  liable  for  turning  back,  173. 
SURRENDER  OF  CHARTER  OR  FRANCHISES,  20,  433,  434. 

TAXATION  by  municipalities  to  pay  railroad  aid  bonds,  333. 

mandamus  the  remedy  of  bondholders,  333. 
TAXATION  OF  CORPORATIONS,  477-4926. 

taxing  power,  how  differs  from  eminent  domain,  469a. 

double  taxation,  477a. 

taxation  of  shares,  477a. 

situs  of  shares  for  taxation,  477a,  note,  479. 

due  process  of  law,  492,  492a. 
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TAXATION  OF  CORPORATIONS— (cofitinued). 
by  CongreM,  478. 

ftitni  of  corporate  bonds  for  taxation,  479. 
by  state  legislatures,  470. 

of  foreign  corporations,  400,  note,  470,  480. 

restrictions  on,  in  the  Federal  constitution,  480,  481. 

of  Federal  agencies,  482. 

of  corporations  **  doing  business**  in  the  state,  470,  note. 

of  national  banks,  488,  484. 

of  railroad  companies,  470,  486. 

of  telegraph  companies,  480. 

exemptions  from,  487-401. 

restrictions  on,  469&. 

restriction  through  power  of  Congress  to  regulate  commerce,  486. 
Jurisdiction  of  equity  to  restrain,  484,  note,  4026. 
what  are  **  profits,^  **  net  earnings,  *'  etc.,  666. 
TBLSGRAPH  COMPANIES : 

liable  for  damages  for  erecting  lines  along  highway,  176,  note, 
liability  of,  367. 

penalties  imposed  on,  808,  note, 
taxation  of,  486. 
TBLLER : 

powers  of,  108,  note,  246,  note, 
certification  of  checks  by,  244. 
TERMINAL  FACILITIES,  railroad  company  may  take  land  for,  168. 
TICKET-AGENTS,  powers  of,  201. 
TICKETS : 

railroad  regulations  regarding,  848. 
effect  of  proTisions  contained  in,  868,  850. 
TIME,  lapse  of,  when  no  ratification,  217.    See  RATinoATioir. 
TORTS  OF  CORPORATE  AGENTS  AND  SERVANTS  : 
liability  of  corporation,  386. 
doctrines  of  ultra  vires^  how  applicable,  836-388. 
when  tort  causes  breach  of  no  special  corporate    obligation,    880, 

867-872. 
summary  of  rules  respecting  liability  for,  841. 
within  scope  of  agent^s  authority,  842. 
fraud,  842. 

within  scope  of  tortfeasor's  employment,  843,  844. 
deceit,  842. 
corporation  liable  for  assaults  and  batteries,  848. 

for  trespasses,  343. 
action  for  trover  lies  against  corporation,  342. 
action  for  libel  lies  against  corporation,  342. 

and  action  for  false  imprisonment,  342. 
that  act  of  senrant  was  wilful  does  not  relieve  corporation,  844. 
when  tort  causes  breach  of  duty  owed  by  corporation,  846. 
injuries  to  employ^,  866,  366. 
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TORTS  OF  OOROPRATE  AGENTS  AND  SERVANTS— (conttnued). 
damages  recoyerable  for  personal  injuries,  877,  378.    See  Nboliobvcs, 

Common  Carbibbs. 
liability  of  monioipal  corporations,  177,  355,  note. 
TRACKS,  laid  in  street  or  highway,  169,  175-177. 

power  of  railroad  companies  to  locate  and  change,  162,  162a.  ' 

TRADE-MARK,  corporation  may  have,  120,  note. 
TRAFFIC  ARRANGEMENTS  OF  RAILROAD  COMPANIES,  807. 
TRANSFER  OF  FRANCHISES,  131,  132,  305. 
TRANSFER  OF  SUBSCRIPTIONS  TO  SHARES  IN  A  CORPORATION 

TO  BE  FORMED,  101,  102. 
TRANSFERRER  AND  TRANSFEREE  OF  SHARES,  789-798. 
relations  between,  789,  792. 
agreement  to  transfer  not  a  nudum  pactumy  789. 
rights  of,  to  specific  performance,  790. 

transferrer's  right  to  indemnification  from  liability,  719,  note,  701. 
fraud  of  transferrer,  792. 
implied  warranty  by  transferrer,  798. 
right  to  dividends  as  between,  798. 
transferrer  of  shares  as  collateral  security  when  held  as  shareholder  to 

creditors,  741. 
transferee  not  liable  to  creditors  for  dividends  wrongfully  received  by 
his  transferrer,  719,  note. 
TRANSFERS  OF  SHARES : 

in  stock  of  a  corporation  not  yet  formed,  101,  102. 
to  corporation,  134,  135, 552,  586,  747. 

does  not  end  transferrer's  liabilities,  747. 
to  infant,  747. 

general  effect  of  transfer,  586. 
when  corporation  is  insolvent,  586. 
fraudulent,  586,  749,  780. 
liability  of  transferee,  587. 

taking  shares  as  collateral  security,  741. 
irregular,  588,  589,  748,  795,  796. 
cannot  be  established  by  parol,  511,  note, 
liability  of  corporation  in  registering,  592,  595. 
transfers  by  executors  and  trustees,  692. 
transfers  on  forged  orders,  593. 
in  violation  of  by-laws,  594. 
in  disregard  of  unknown  rights,  595. 
when  corporation  may  compel  rival  claimants  to  interplead,  596. 
liability  of  corporation  in  registering  transfers  by  mistake,  597. 
estoppel  of  corporation  by  issue  of  certificate,  598. 
right  of  purchaser  to,  599,  790. 
specific  performance  of,  790. 
corporation  cannot  refuse  to  register  transfer  because  transferrer  in« 

debted  to  it,  600. 
except  when  corporation  has  a  lien,  608. 
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TRANSFEBS  OF  SHARES— (continued). 

effect  of,  to  relieve  shareholder  from  liability  to  creditors,  717-720, 
747-749. 
to  relieve  shareholder  from  liability  to  other  shareholders,  780. 

unrecorded,  795,  796. 
*  yalidity  as  against  transferrer's  creditors,  796. 
TREASURER,  powers  of,  187,  note,  193,  note,  210,  note,  342,  note. 

prima  facie^  entitled  to  compensation,  647,  note. 
TRESPASS,  corporation  liable  for,  344. 
TRESPASSERS,  liability  of  railroad  companies  to,  370-872. 
TROVER,  corporation  liable  in  action  for,  342. 
TRUST  FUNDS,  32,  33,  62. 

corporate  assets  a  trust  fund  for  creditors,  654-659,  702a. 
*'  TRUSTS  "  AND  MONOPOLIES,  illegal,  309a,  etc. 
TRUST  RELATIONS,  41-47. 
TRUSTEES  UNDER  RAILROAD  MORTGAGES  : 

liability  of,  when  operating  railroad,  417. 

officer  of  corporation  may  act  as,  629,  note. 

bondholder  may  contest  compensation  of,  682,  note. 

capacities  of,  814. 

represent  the  bondholders,  816,  note. 

ULTRA  VIRES  ACTS  : 

questions  relating  to,  how  determinable,  264. 

meaning  of  the  term,  264,  note. 

legal  effect  of,  general  rule,  266. 

when  done  by  board  of  directors,  267. 

when  done  by  body  corporate,  268. 

ratification  of,  269-272. 

rights  of  creditors  regarding,  272-274,  814. 

receiver  may  contest  payment  of  ultra  vires  claims,  272-274,  814^ 

contracts,  effects  of  performance,  275-281. 

when  other  contracting  party  estopped  to  plead,  276. 

who  cannot  plead,  281-283. 

when  directors  cannot  plead  to  actions  for  an  accounting,  629. 

legal  effect,  qualification  to  general  rule,  284-286. 

apparently  within  scope  of  corporate  powers,  284-286. 

negotiable  instruments,  285. 

purchase  of  property,  286. 

money  borrowed  in  excess  of  statutory  limit,  286.  . 

when  illegal,  287-292. 

contra  bonos  morea^  293.   * 

prohibited  by  statute,  294-303.    See  Statutobt  Pbohibitions. 

excessiye  loans  by  national  banks,  301. 

conveyances  of  real  or  personal  property  to  corporations,  30ft.  . 

against  public  policy,  304. 

transfer  of  franchises,  305. 

traffic  arrangements,  307. 
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ULTRA  VIRB8  ACTS— (continued). 

pooling  arrangements,  309. 

liability  of  corporations  to  account  for  beneflts  received  under  uUra 
vires  contracts,  810-313. 

specific  chattels  to  be  returned,  311. 

money  borrowed,  311. 

liability  of  other  party  to  account  for  benefits  i-eceived,  814. 

doctrines  of,  how  applicable  to  the  torts  of  corporations,  336-388. 

liability  of  officers  to  the  corporation  for,  622,  623. 

shareholders  may  restrain  directors  from  committing,  555,  556,  687. 

release  of  shareholders  when,  745. 

liability  of  officers  making  an  ultra  vires  contract  to  the  other  party, 
754. 
UNITED  STATES,  suits  against,  462. 
UNIVEKSITAS,  meaning  in  Roman  law,  1. 
UNPAID  STOCK,  part  of  trust  fund  for  creditors,  655-661. 
UNSUBSCRIBED  STOCK,  power  of  directors  to  place,  224. 
USAGES  OF  BANKS,  195. 
USURY,  298. 

YAIilD  ACT,  definition  of,  118,  note. 

VERBAL  DECLARATIONS,  effects  of  on  subscriptions,  07,  note,  621. 

VOID  STOCK,  541. 

VOTING  FOR  CORPORATE  OFFICERS,  577-^81. 

transfer  books  evidence  of  right,  578. 

by  proxy,  579. 

cumulative  voting,  577. 

corporation  cannot  vote  on  shares  held  by  it,  136. 

right  to,  as  between  pledgor  and  pledgee  of  shares,  794. 

agreements  between  shareholders  as  to,  580,  788, 790. 
VOTING  TRUSTS,  580,  788,  790. 

WARRANTY: 

implied  warranties  by  corporations,  249,  note. 

covenants  by  banks,  162. 

implied  warranty  by  vendor  of  shares,  793. 

implied,  of  authority  to  act,  75,  76,  752-754. 
WATER,  surface,  railroad  company  liable  for  turning  back,  178. 
WINDING-UP: 

rights  of  shareholders  on,  608,  609. 

relations  of  shareholders  to  creditors  on,  750. 

rights  of  shareholders  holding  shares  more  fully  paid  up,  787. 

rights  of  preferred  shareholders,  786.    See  DissoLurioir. 
WITHDRAWAL  OF  PREUMINARY  DEPOSITS,  98. 
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